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THE   PUOBABLE  ORIGIN   OF   GOVERNMENT. 


10.  The  Non-Aryan  Family.  —  All  the  really  sabstautiaJ 
evidence  of  the  absence  from  early  Bociety  of  anything  like 
definite  forms  of  the  family,  based  upon  clear  kinship  such  as 
ia  presupposed  in  the  patriarchal  theory,  is  drawn  from  what, 
from  our  present  point  of  view,  we  may  call  the  outlying 
races,  —  the  non- Aryan  races.  Many  of  these  races  have  re- 
mained stationary,  evidently  for  centuries,  in  what,  comparing 
their  condition  with  our  own,  we  call  a  savage  state,  in  which 
tliere  is  good  reason  to  I*elieve  that  very  early  systems  of  social 
order  have  l>een  i>eq^tuated.  In  such  cases  evidences  abound 
of  the  reckoning  of  kinship  tlirough  mothers  only,  as  if  in 
matter-of-<'ourse  iloubt  as  to  paternity ;  of  consanguinity  signi- 
fied throughout  the  wide  circle  of  a  tribe,  not  by  real  or  sup- 
posed common  descent  from  a  human  ancestor,  but  by  means 
of  the  fiction  of  common  descent  from  some  bird  or  beast,  from 
which  the  trilie  takes  its  name,  as  if  for  hiok  of  any  better 
means  of  determining  common  blood ;  of  marriages  of  brothers 
with  sisters,  and  of  groups  of  men  with  groujis  of  women,  or 
of  groups  of  men  with  some  one  woman.  In  the  case  of  some 
of  these  tribes,  moreover,  among  whom  polygamy  or  even  mo- 
nogamy now  exists,  together  with  a  patriarchal  diseipline,  it  is 
thought  to  be  possible  to  trace  rlear  indications  of  an  evolution 
of  these  more  civilized  forms  of  family  organization  from  ear- 
lier practices  of  loose  multiple  mai'riages  or  even  still  earlier 
promiscuity  in  the  sexual  relation. 

It  is  thus  that  color  of  probability  is  given  to  the  view  that 
tlie  patriarchal  family,  in  these  cases  almost  certainly,  has  iu 
all  cases  poasii>ly  l>cen  developed  from  such  originals. 

11.  Aryan  Tradition. — These  proofs,  however,  reach  the 
Aryan  races  only  by  doubtful  inference,  through  rare  and  ob- 
scure signs.  No  belief  is  more  deeply  fixed  iu  the  traditions 
of  these  stronger  races  than  the  belief  of  direct  common  do- 
scent,  through  males,  from  a  common  male  ancestor,  human  or 
divine ;  and  nothing  could  be  more  numerous  or  distinct  than 
the  traces  inhering  iu  tho  very  heart  of  their  jwlity  of  an 
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fathers  of  the  race  were  bom ;  and  nothing  but  a  most  credu- 
lous movement  of  the  imAgination  can  enable  the  student  of 
to-day  to  throw  himself  back  into  those  conceptions  of  social 
connection  and  authority  in  which  government  took  its  rise. 

14.  The  State  and  the  Land.  — How  is  it  possible,  for  in- 
stance^ for  the  muiiem  mind  to  conceive  distinctly  a  ti-avelling 
political  organization,  a  state  without  territorial  boundaries  or 
the  need  of  them,  composed  of  persona,  but  associated  M'ith  no 
fixed  or  certain  liabitat  ?  And  yet  such  were  the  early  states,  — 
mrraadic  groups,  now  and  again  hunting,  fishing,  or  tending  their 
herds  by  this  or  that  particular  river  or  ui>on  this  or  that  fa- 
miliar mountain  slope  or  inland  seashore,  but  never  regarding 
themselves  or  regarded  \yy  their  neighbors  as  finally  identified 
with  any  definite  territory.  Historians  have  pointed  out  the 
abundant  evidences  of  these  facts  that  are  to  be  found  iu  the 
history  of  Europe  no  further  back  than  the  fifth  century  of 
our  own  era.  The  Franks  came  pouring  into  the  Komaii  em- 
pire just  because  they  had  had  no  idea  theretofore  of  being 
confined  to  any  particular  Frank-ZaTwf.  They  left  no  France 
behind  them  at  the  sources  of  the  Rhine;  and  their  kings 
quitted  those  earlier  seats  of  their  race,  not  as  kings  of  France, 
but  as  kings  of  the  Franks.  There  were  kings  of  the  Franks 
when  the  territory  now  called  Germany,  as  well  as  that  now 
known  as  France,  was  in  the  possession  of  that  imperious  race: 
and  they  liecanie  kings  of  France  only  when,  some  centuries 
later,  tlmy  hjwl  settled  down  to  the  iinac customed  habit  of  con- 
fining themselves  to  a  single  land.  Drawn  by  the  processes 
of  feudaUz:iti()n  (seen.  t'13,  *jr>3,  208, 200),  sovereignty  then  found 
at  last  a  local  habitation  and  a  new  name. 

15.  The  same  was  true  of  the  other  Germanic  nations. 
They  also  had  chiefs  who  were  tfieir  chiefs,  not  the  chiefs  of 
their  lands.  There  wore  kings  of  the  English  for  many  a  year, 
even  for  several  centuries  after  a.d.  ^149,  l)efore  there  was  such 
a  thin^as  a  king  of  England.  John,  indeed,  was  the  first  offi- 
cially to  ofsumo  the  latter  title.     From  the  first,  it  is  true. 
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THE  GOYERNMENTS  OF  GREECE  AND  ROME. 


47.  The  Evolution  of  Govemment.  —  At  no  one  of  the 
various  stages  of  their  development  may  we  photograph  the 
ancient  classittal  governments  and  say  that  we  have  an  ade- 
qimte  picture  of  Greek  or  Komau  political  pnuitioe.  Wc  can- 
not speak  of  the  governments  of  Greece  and  Rome  instructively 
except  as  evolutions.  Their  history  is  of  course  never  com- 
plete at  any  one  periotL  Moreover*  each  stage  of  their  develoi>- 
ment  illuminates  the  processes  which  we  have  just  been  dis- 
cussing, the  jirocoases  hy  which  the  }»rimitive  constructions  of 
govemment  were  modiHed  and  modern  systems  of  govemment 
ajjproaehed.  We  may  study  modern  governments  as  they  arc; 
hut  in  order  to  understand  modern  governments  as  they  are  it 
is  necessary  to  know  ancient  ami  raediaival  governments  in  all 
their  successive  periods  of  development, 

(1)  The  Goveuxmkxts  of  Greece. 

48.  The  Patriarchal  Presidencies:  Legislation. —Wo  get 
our  earlit.*ht  gliiaps*^  of  Greek  govenunents  from  Homer.  Whetm 
the  Iliad  :md  Udyssey  were  written,  monarchy  was  universa.1 
throughout  the  Greek  world  But  not  such  luonarchy  as  gre^«*^ 
up  in  Uifl  Intr-r  times  of  classical  pol  ktical  deyelopment  wifc^ 
whir-Ii  wn  are  more  furaiUar.     It  n-as  iKrionarcliy  of  a  kind  whi  -^ 

no  longer  exists.     It  would  be  more  i  -^  Vteeping  with  the  Tn_ 

"'-n  meaning  of  words  to  describe  it  sx:^  a  Patriarchal  /Vwide- 
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tioa  of  new  citizens  of  no  birth  at  all.  The  old  organizations 
could  not  be  popularized  without  committing  something  veiy 
like  sacrilege ;  and  since  they  could  not  be  reformed,  the  only 
thing  left  to  do  was  to  replace  them.  The  only  way  to  do  th;it 
was  to  create  entirely  new  iK)Iitical  materials.  Hence  the  new 
tribes  were  formed,  and  given  their  own  e^esiastical  funotioiis 
in  imitation  of  those  of  the  old  trilies.  There  could  be  no  or- 
ganization without  its  special  priesthood  and  religious  obser- 
vances: the  old  orgaiuzjitions  could  not  open  their  s;icred  mys- 
teries to  any  not  of  the  re4il  or  adopted  kin.  The  beat  thing  to 
do,  therefore,  was  to  put  aside  the  old  family  unions  altogether 
and  make  up  a  new  congeries  of  associations  with  their  own 
worship  and  their  own  internal  governments,  which,  if  artifi- 
cial at  first,  mii<ht  be  exi>octed  in  time  to  atxiuire  a  vitidity  and 
a  dignity  as  sul)»t;inti:kl  and  as  lasting  as  those  of  the  Eupatt-id 
dispensation.  This,  acconlingly,  was  done.  The  new  tribeftl 
a^^lopted  eponymous  heroes,  the  statues  of  these  patrons  were 
6et  up  in  the  Agora,  where  their  tribes  might  gather  about  them 
m  assembled  for  consultation;  and  politics  was  asked  to 
'ftl^t  the  Eupatrids. 

8J>,  Expansion  of  the  Popular  Jury  Courts. —  The  next 
step  in  the  popularization  of  the  constitution  was  a  still 
further  extension  of  the  jury  court  system.  The  number  of 
Heliasts  was  increased,  and  it  was  provided  that  theyjike  the 
senators,  should  be  chosen  proportionally  from  the  ten  new 
tribes.  Since  the  new  tribes  contained  many  who  had  never 
before  been  citizens  and  some  who  liad  once  been  slaves,  this 
exiKinsion  of  the  jiopular  jury-aystem  must  ot  course  have 
been  of  great  consei|iii'nce  as  a  sU'p  towards  democracy. 

80.  The  Ten  Stiategoi, —  Clisthenes  transferred  the  com- 
mand of  tlie  military  forees  of  the  city  from  the  Archon  Pole- 
marchus,  whose  funetions  ^olon  luul  left  untouched,  to  ten 
JStraiegoi  (generals),  to  be  annually  elected,  one  out  of  each  of 
the  new  tribes,  by  the  Assembly.  Or,  rather,  tht!se  generals 
were  associated  with  tho  Vint  Archon,  overshadowing  him,  if 
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not  in  dignity,  certainly  in  power,  and  destined  afterwards  to 
oust  him,  and  inileed  others  of  the  nine  arohons,  from  many 
other  duties  of  atlniinistration. 

The  relations  of  the  strategoi  to  one  atiother  are  illuitrKted  En  an  in- 
teresting way  in  connection  with  the  battle  uf  Marathon.  They  took, 
turns,  day  by  day,  in  the  command  when  in  the  tlehl.  It  was  on  the  day 
of  Miltiades*  command  that  Marathon  was  fought,  though  tlie  others 
are  said  to  hare  yielded  their  commands  to  him  on  the  days  which  pre- 
ceded the  battle. 

87.  Ostracism.  —  Clisthenes  was  determined  that  no  Pisis- 
tratus  should  use  the  new  constitution  for  his  own  ends.  He 
therefore  completed  his  work  by  adding  the  law  of  Ostracism. 
This  is  a  law  much  scorned  by  commentators  of  our  own  mod- 
ern times,  when  democracies  are  too  strong  and  self-possessed 
to  fear  the  wLles  of  demagogues;  but  there  can  be  no  question 
amongst  those  who  understand  the  times  and  the  state  for 
which  Clisthenes  was  legislating,  about  the  wisdom  of  estab- 
lishing such  a  law  in  Athens.  Its  provisions  were  not  harsh. 
It  enacted  that  whenever  it  appe^ired  that  some  one  statesman 
•was  gaining  such  an  ascendency  over  the  people  that  he  might, 
if  he  chose,  use  it  unlawfully  for  his  own  advantage,  as 
Pisistratus  hai:l  done,  or  employ  it  to  raise  his  rivalry  with 
some  opponent  to  a  dangerous  pitch  of  bitterness,  the  Senate 
might  call  upon  the  people  to  declare  their  opinion  as  to 
whether  any  one  should  be  temporarily  banished  from  the 
state.  When  the  Senate  called  for  the  vote,  no  names  were 
sent  down  to  tiie  people.  There  were  no  forced  candidates  for 
ostHuiism.  The  question  was  simply,  Is  there  any  one  in 
Athens  of  whom  it  would  be  to  the  mlvantjige  of  her  peace  and 
tranquillity  to  be  rid  for  a  season  ?  Each  voter  made  up  his 
own  Itallot.  If  six  thousand  ballots  contained  the  name  of 
the  same  man,  that  man  must  leave  Attica  and  her  possessions 
for  ten  years.  Six  thousand  votes  were  probably  more  than  a 
third  of  the  total  vote  of  Athens.  Although  a  minority,  there- 
fore, could  eom[>el  the  retirement  of  any  public  man,- it  must 
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have  poquired  a  very  strong  and  well-grounded  movement  of 
public  opinion  to  bring  about  tbis  concerted  action  of  six  thou- 
sand voters  against  one  man.  A  very  evident  propriety  in  ban- 
ishing him  must  have  existed  before  so  many  people  would  see 
it  and  declare  it.  That  ostracism  was  not  a  weapon  easy  to 
use  is  shown  by  the  striking  infrequency  of  its  use,  and  by  the 
steady  decliuo  in  its  employment.  It  was  a  vital  element  of 
the  constitution  at  first,  but  as  that  constitution  gained  greater 
and  greater  assurance  of  permanence  and  stability,  it  more  and 
more  decisively  cast  aside  an  instrument  which,  after  all,  was 
an  instrument  for  the  weak  and  not  for  the  strong ;  and  ostra- 
cism fell  at  length  into  utter  disuse.  Not,  however^  before  it 
had  done  its  appointed  work.  It  had  unquestionably  given  the 
new  constitution  time  and  assured  peace  in  which  to  grow.  It 
hail  afforded  the  people  an  opportunity  to  acquire  a  steady  po- 
litical habit  and  an  habitual  "constitutional  morality"  such  as 
they  might  never  have  attained  to  had  the  rivalries  of  party 
leaders  had  no  chock  placed  upon  thcra,  and  had  political  in- 
temperateness  had  no  punishment  to  fear.  It  taught  them  to 
restrain  their  leiiders,  and  so  taught  them  to  discipline  them- 
selves. By  guarding  themselves  against  being  hastened  into 
revolution  they  learned  what  tended  towards  revolution.  By 
defending  their  constitution  against  designing  men  they 
learned  what  that  constitution  was  in  its  spirit  as  well  as  in 
its  letter.  They  learned  which  were  the  right  paths  in  politics 
by  taking  care  not  to  be  seduced  into  wrong  ones.  One  never 
finds  out  all  the  meanings  of  his  creed,  be  that  creed  politi- 
cal or  religious,  until  he  has  to  defend  it  against  attack: 
and  when  one  has  learned  to  handle  foes  within  the  gates,  the 
defence  of  the  outer  walls  has  become  a  matter  of  assured 
success. 

88.  Success  of  the  Clisthenian  Constitution,  —  The  suc- 
cess of  the  reforms  of  CUsthenes  is  beyond  question.  Their 
quality  was  put  to  an  early  and  severe  test  —  the  test  of  the 
fiery  days  of  Persian  invasion  and  of  the  exaltation  of  the 
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years  that  followed,  when  Athens  was  indisjmtably  the  lead 
ing  state  in  all  Hellas  and  formal  head  of  a  great  alliance 
(sees.  129,  130):  and  the  test  only  confirmed  their  strength. 
Athens  received  political  life  from  the  hands  of  Clisthenes, 
and  her  constitution  retained  substantially  the  form  he  bad 
given  it  until  the  days  of  renl  independence  and  of  merited 
glory  had  altogether  and  finally  dei>arted  from  the  shores  of 
Cephisus  and  Ilissus.  We  have,  therefore,  only  to  trace  the 
changes  of  the  intervening  years  to  complete  our  vievr  of  this 
greatest  government  of  Greece. 

80.  The  Persian  Wars  and  the  Extension  of  Political  Priv- 
ileges. —  The  IVrsian  wars  wrought  important  changes  Lu  the 
economical  condition  of  Athens.  The  country  had  more  than 
once  been  laid  waste  by  the  Persians,  and  such  ruin  had  re- 
sulted to  the  owners  of  land  that  probably  very  many  who  had 
once  had  rank  in  the  first  of  the  pro]>erty  classes  liad  sunk  to 
the  last.  Landed  estates,  the  only  estates  hitherto  reckoned  in 
the  census  of  wealth,  hatl  been,  temporarily  at  least,  rendered 
almost  barren  of  income.  Personal  property  gained  in  trade 
had,  on  the  contrary,  much  increased,  and  had  been  in  large 
part  saved  from  the  clutches  of  the  invailers.  Athens,  in 
short,  had  become  a  commercial  state,  and  because  a  commer- 
cial state  naturally  a  naval  state  also.  There  unquestionably 
grew  up  among  her  citizens  a  very  considerable  and  influential 
body  of  merchants  possessed  of  much  wealth,  and  yet  by 
reason  of  their  lack  of  real  estate,  ranking  no  higher  than  the 
pooH'st  Theics.  We  can  understand  the  considerations,  there- 
fore, which,  soon  after  the  battle  of  Platwa*,  led  Aristides  to 
propose,  and  the  city  to  consent,  that  eligibility  to  office  should 
be  extended  to  all  chusscs  of  the  people,  irrespective  of  any  ine- 
qualities of  wealth. 

90.  The  Policy  of  Pericles.  —  ^Vhen  Pericles  came  to  the 
front  of  affairs  in  Athens,  therefore,  the  constitution  wore  the 
featurea  of  a  complete  democracy.  The  InHufuce  of  IVriclea, 
although  permanent  beyond  the  example  of  the  politics  of 
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democratio  states,  restedi  not  upon  usurpation,  but  upon 
liis  uommaucliug  iuflueuco  with  the  people ;  uud  the  whole  of 
118  jx>Hcy  was  directed,  by  intention  at  least,  towards  the  edu- 
cation of  the  people  in  the  tasks  of  government  and  the 
standards  of  conduct  which  belonged  to  Athens  as  the  leading 
state  of  Greece  not  only,  but  of  Hellas  as  well.  It  was  under 
his  inNpiratiou  that  Athens  was  filled  with  the  splendid  raonu- 
ments  of  art  and  ai'chitecture  "wliieh  have  given  a  special 
distinction  to  the  'Age  of  Pericles.'  It  was  at  his  suggestion 
that  the  people  were  voted  small  payments  for  their  attend- 
ance at  the  jury  courts  and  the  assemblies,  besides  a  largess  to 
enable  them  to  attend  tho  exhibitions  iu  the  theatre.  Th« 
theatre  played  a  large  part  in  Pericles'  plans  for  the  education 
of  the  populace  :  no  means  were  to  be  neglected  which  might 
serve  to  quicken  the  judicial  atid  political  activities  of  the 
people,  or  strengthen  Pericles  in  their  favor. 

The  policy  of  thus  paying  the  people  to  perform  their  duties 
and  to  he  amused  wiis,  nevertheless,  in  the  end  a  fatal  one. 
So  long  as  a  Pericles  dominated,  all  went  well ;  but  so  soon  as 
the  city  lost  Pericles  and  forgot  the  fasliion  of  statesmanship 
which  he  had  set,  much  begjin  to  go  ilL  The  majority  of  tbo 
citisens  soon  came  to  prefer  paid  service  in  civil  offices  to  the 
necessary  service  in  the  field  of  battle.  They  were  not  long 
iu  iH'coniing  mere  lethargic  pensioners  of  the  state. 

91.  Constitutional  Reforms  of  Ephialtes.  —  The  final  steps 
in  revising  the  republican  constitutiim  of  Athens  were  taken 
by  Ephialtes.  At  his  suggestion  all  offices  except  those  of  the 
ntrategoi,  who  had  absorbed  the  most  iniiw>rtant  executive 
functions  of  the  state,  were  filled,  not  by  election  as  thereto- 
fore, but  by  lot ;  1  and  the  powers  of  the  Areopagus  were 
further  curtailed.  By  a  law  proposed  by  Ephialtes  in  B.  o. 
^GO  the  Areopagus  was  deprived  of  its  oversight  of  the  consti- 

1  It  18  not  quite  certain  whether  choice  hy  lot  was  introduced  b;  Kj>UiaI< 
tei  or  earlier  by  Arisliiles.  Sec  Githert,  Hnndlurh  tier  GnWhischm  Stitat- 
mdtgrtkUmcr,  pp.  140,  HI,  ant]  authoritiM  tbvre  cited. 


lira  board  of  aeven  Ifc 
the  law 

The  introduction  of  election  by  I 
conii»aratively  innocuous  by  the  fact 
ordinary  magistracies  luul  Ix^on  great 
by  the  institution  of  the  popular  ju 
tration  of  administrative  duties  in  th' 
Any  man  not  lacking  in  sense  mig 
without  serious  fault 

92.  Decline  of  Athens. —Such 
Athens  when  the  calamities  came  whi' 
the  Peloponnesian  war  and  the  beginn 
of  Athenian  power  and  independence 
time  of  decline — eudiutj  with  the 
Chffironea  in  338  n.c.  —  witnessed 
returns  to  oligarchy,  and  many  pro< 
political  morality  on  the  juirt  of  tliel 
service  and  their  largesses  for  plei 
increased,  constant  depredations  were  3 
the  naval  and  military  reputation  of 
into  the  keeping  of  mercenaries.  But 
tution  wa.s  rt>tainod  in  substance  to  i 

D3.  The  MetOBCi.  —  Our  view  of 
jilete  enough   for  our  present  pur 
non-(!itizpn  classes. 
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^Tous  periods,  about  half  as  great  (45,000).    The  class  ol 

iftccei  was  composed  principally  of  foreigners,  among  whom 
[were  Lydians,  Phn'giiins,  Syrians,  and  Phoenicians,  as  well  as 
Greeks  from  other  Hellenic  cities,  who  had  come  to  Athens  V) 
take  advantage  of  the  exceptional  facilities  afforded  for  trade 
in  consequence  of  her  situation  and  policy,  though  many  man- 
umitted slaves  were  also  reckoned  of  their  number.  It  was 
from  the  ranks  of  the  metceci  tliat  Clisthenes  had  recruited  the 
number  of  citizens,  and  in  later  times  great  numbers  of  them 
were  often  uaturaliied  for  democratic  purposes.  But  so  long 
as  they  remained  metoeci  their  disabilities  were  many.  With- 
out a  special  vote  of  permission  they  could  not  acquire  prop- 
erty in  land  in  Attica.  They  were  obliged,  under  pain  of 
a  crimiual  prosecution,  followed  ou  conviction  by  possible 
slavery,  to  choose  a  patron  (Prostatej*)  from  among  tJie  citi- 
zens as  an  intermediary  between  them  and  the  state.  It  was 
only  through  this  patron  that  they  could  approach  the  courts 
to  enforce  their  rights  or  in  any  way  deal  with  the  state. 
They  were  mulcted  in  taxes  as  if  they  were  citizens,  besides 
paying  a  special  protection  tax.  and  a  special  fee  for  market 
privileges.  They  had,  moreover,  to  suffer  the  mental  weight 
of  tliat  contempt  which,  though,  less  pronounced  at  Athens 
.than  elsewhere,  all  Greeks  felt  for  foreigners.  But  that  their 
[disabilities  were  not  too  heavy,  and  that  their  privileges  were 

>i  great  moment,  is  abundantly  proved  by  their  numbers  aliko 
times  of  peace  .^nd  in  seasons  of  war. 
94.   The  Athenian  Slaves.  —  The  Athenian   slaves  wore 

lither  Imrbarians  taken  in  war  or  slaves  bought  in  the  slave 
^toarkets  of  Delos,  Chios,  and  Byzantium.  The  vast  majority 
were  bought  slaves.  They  not  only  served  as  domestics,  but 
also  constituted  the  bulk  of  the  agricultural  laborers,  miners, 
asans,  factory   hands,  overseers,  and   day-laborers.      They 

Iso  often  carried  on  retail  trade,  and  were  sometimes  superin- 
Lents  of  larger  undertakings,  money-changers,  etc.  Their 
lestic  service  often  included  private  secretaryships  and  the 
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'^^^'led  slaves  whom  it  employed 
armed  poViP.e,  atvA  s'*"^^,'^^  soldiers.  "  Further,  the  lower  ser- 
vants of  t\ie  \m\)V^c  ow^^Vs  — accountants,  clerks,  criers,  bailiffs, 
prison-attendants,  exvicAiVioners,  and  the  like,  were  for  the  most 
part,  the  latter  \uvat\a\i\yj  public  slaves,  as  also  the  workmen 
in  the  mint."  *  Slaves  and  metceci  supported,  the  citizens  con- 
ducted, the  state. 

Sparta, 


irc^B 


95.  Fixity  of  the  Spartan  Constitution.  —  The  en 
stances  of  ^^^  history  gave  to  the  constitution  of  Sparta  a 
character  in  many  respects  uui(juo,  and  secured  to  it  an  immu- 
nity from  clii^"S«  which  provoked  at  once  the  wonder  and  the 
envy  of  the  rest  of  Greece.  Throughout  almost  all  of  that 
chief  period  of  Greek  history  through  which  I  have  traced  the 
devclopm'^"*  *^^  the  constitution  of  Athena  —  from  the  time 
of  Solon  n&inely,  till  the  decline  of  Athenian  power  and 
independence  —  the  Spartan  constitution  retained  sul^stan- 
tially  the  very  form  it  had  had  when  Sparta  first  emerged 
into  the  field  of  history.  All  its  features  are  at  once  ancient 
and  perfectly  jireserved. 

06.  The  Spartans  a  Garrison  of  Conquerors. — This  sii 
lar  characteristic  of  that  noted  constitution  wiis,  as  I  have 
said,  the  natural  result  of  the  i)ecuhar  history  of  the  city. 
The  Spartans  had  come  as  conquerors  into  the  valley  of  the 
Eurtttas.  They  were  of  the  number  of  tliose  Dorians  with 
whose  invasion  nf  Peloponnesus  visible  Greek  history  may  bo 
said  to  begin,  and  their  hold  upon  their  kingdom  had  been 
gained  only  after  many  decades  —  it  may  be  only  after  sev- 
eral centuries  —  of  hard  fighting  advanced  inch  by  inch. 
Their  numericiU  strength  was  not  great,  probably  at  no  time 
exceeding  fifteen  thousand;  they  lived  in  the  midst  of  a  forci- 
bly subjected  population,  from  eight  to  ten  times  more  numer- 
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0Q8  than  themselves ;  aiid  they  hud,  coiisequently,  to  maintain 
their  supremacy  rather  as  a  garrison  than  as  hereditary  heads 
of  a  natural  body  politic  such  as  had  grown  up  in  Attica. 

97.  Slaves  and  Helots.  — There  waa  no  such  body  of  slaves 
in  Spart;i  as  we  Iiave  noted  in  Athena.  Slaves  there  were, 
indeed,  but  their  number  was  never  considerable;  there  being 
probably  only  enough  to  supply'  the  wealtliier  families  with 
domestic  servants.  The  burden  of  all  the  other  services 
that  were  required  in  tlie  simple  life  of  the  Spartan  state  fell 
upon  a  body  of  si^fs  called  Helots.  The  Helots  constituted 
the  lowest  rank  of  the  subject  pojuilation  of  T^aconia.  They 
were^  doubtless,  descendants  of  the  original  inhabitants  of  the 
country,  and  owed  their  degradation  to  what,  had  fortune 
favored  them,  would  have  been  accounted  a  reason  for  giving 
them  all  honor, — their  desperate  resistance  to  the  advance 
of  the  conquering  Dorians.  They  are  said  by  some,  indeed, 
to  luive  received  their  name,  of  Helots,  from  a  town  called 
Helus  whidi  h.aU  been  the  last  to  yield  itself  to  the  conquer- 
ors, or  the  most  stubborn  in  revolt  against  their  dominion 
when  that  dominion  was  young.  Their  punishment  had  con- 
sisted in  being  chained,  not  to  masters,  but  to  the  land  which 
had  once  been  their  own.  They  were  slaves  of  the  soil,  rather 
than  of  the  soil's  usurping  masters.  Though  absolutely  with- 
out freedom,  they  were  not  personal  pro{>erty,  to  bo  sold  or 
exchanged  in  the  market  like  the  i>oor  creatures  who  thronged 
the  slave-pens  of  Delos  and  Byzantium,  They  could  not 
change  service  save  as  inseparable  appendages  of  the  lands 
upon  which  they  served.  They  were,  consequently,  not  at 
the  mercy  of  the  individual  caprice  of  their  masters,  but  ha<l 
themselves  something  of  the  inviolability  of  the  property  to 
which  they  were  attached.  They  passed  with  it,  as  part  of  it, 
and  oonld  not  pass  othorwise  without  special  legislative  war- 
rant* Neither  could  they  \w  killed  or  misused  by  their  masters 
without  public  aythoriby,  or  ofc  least  some  colorable  pretext  of 
the  public  safety.    And,  inasmuch  as  they  were  thus  a  part  of 
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the  real  estate  ot  tlxe  W3"untry,  —  its  motive  part,  its  machinery 
of  production,  —  imdbedged  about  b_y  the  same  laws  that  regu- 
lated the  usufruct  of  the  land,  they  were  allowed  to  retain,  for 
the  own  sustenance,  a  certain  portion  of  the  products  raised 
by  tht'ir  labor,  that,  as  servants  of  the  land,  they  might  derive 
their  support  from  it.  In  a  sense,  they  belongtul  to  the  state; 
for  the  state  controlled,  as  itself  supreme  owner,  the  owner- 
ehip  of  the  land  to  which  they  were  attached.  They  looked 
to  the  state  alone,  therefore,  for  any  measure  which  was  to 
effect  their  condition  for  better  or  for  worse :  for  new  restric- 
tions in  oonset^uence  of  their  turbulence  or  nxreatening  discon- 
tent, or  fur  emancipation  in  return  fur  such  services  aa  they 
were  oceasioniilly  able  to  render  in  war. 

98.  The  Perioeci.  —  Above  the  Helots  and  enjoying  a  much 
larger  measure  uf  freedom,  tliough  s(^arcely  less  subject  to  the 
will  of  their  Spartan  lords,  were  the  Perueci.  The  Perioeci 
are  as  little  to  be  compared  with  the  Athenian  jnetced  as 
Spartan  Helots  with  Athenian  slaves.  Metceei  wore,  for  the 
most  part,  resident  aliens  engaged  in  trade  (sec.  *Xi)  ;  Perioici 
were,  so  to  say,  captives  of  the  Spai-tau  state,  representatives 
of  those  older  possessors  of  Laconia  who  Iiad  escaped  Holotage 
by  being  more  submissive  than  the  men  of  Helus,  and  who,  by 
acquiescence  in  the  Dorian  mastery,  had  been  admitted  to 
what  might  have  been  called  an  alliauce  with  the  Dorian 
invaders,  had  it  not  been  entered  into  through  sheer  compul 
siun  and  continued  by  mere  coercion.  They  were  the  traders 
and  mechaiiies  of  the  conmiuuity  j  but  they  followed  these 
occupations,  which  every  Si>artan  despised,  with  no  such  liberty 
and  consideration  as  the  metic  might  enjoy  at  Athens,  but  by 
the  suUerance  of  their  overlords.  They  owiied  real  estate,  but 
under  laws  and  restrictions  not  of  their  own  making.  They 
formed  separate  communes  in  some  of  the  best  districts  of 
Lftctjnia,  with  their  own  municipal  organizations,  but  their 
ru^iiiicipal  privileges  possibly  consisted  nither  in  an  opportu- 
nity to  determine  by  election  which  of  the  Spartans,  sent  to 
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live  among  tUetn  as  representatives  of  the  sovereign  class, 
tihouiil  nilu  tliLMii  iu  tlie  chief  oHiceu  ui  tUeir  U)wns  tliau  in  the 
right  to  l>e*governetl  by  men  of  their  oM'n  class  as  well  as  of  their 
own  choosing.  They  had  a  certain  considerable  degree  of  per- 
sonal liberty,  and  they  were  suffered  to  better  their  i>ecuniary 
position  in  surh  ways  as  thoy  (ihuse ;  but  they  were  none  tlie 
less  a  subject  population  whose  status  depended  wholly  u[K)n 
the  will  of  tlie  Spartan  government.  Of  that  government  they 
formed  no  i*art. 

Other  inferior  dasses  there  seem  to  have  becn^  occupying 
positions  intermediate  in  point  of  privilege  and  consideration 
b*»tweeu  the  dependent  Helots  and  Pertwci  an  the  one  hand, 
and  the  supreme  SiKirtiatui  on  the  other;  but  of  them  we  know 
little  that  is  satisfactory  or  signifieant.  Such  glimpses  as  we 
get  of  thtnii  add  almost  nothing  to  our  knowledge  of  Spartan 
life  and  politics. 

90.  The  Spartiatae :  Property  Laws  and  State  Guardian- 
ship. —  The  fSptirtUUm  wuro  the  only  ciLi^ena.  The  Peiu\Kei 
outnuml>ered  them  three  to  one,  the  Helots  proliably  twenty 
to  one ;  but  only  blood  counted  f\>r  aught  in  tlie  Spartan  state, 
aud  uowheru  was  a  dominant  elu^s  more  sueeessful  in  main- 
taining a  rigorously  exclusive  privilege.  Throughout  all  tluit 
period  of  Sparta's  history  which  is  best  known  and  best  worth 
knowing,  uo  democratic  revolution  made  any  heatlway  against 
thia  active,  organized,  indomitable  band  of  Spartiatrp.f  who  held 
the  atiite  as  an  army  would  hold  a  fortress.  Among  thi-m- 
selves  Spartans  were  Homoioif  Equals;  aud  in  the  earlier  days 
of  their  government  every  means  was  employed  to  make  and 
keeji  their  etpality  a  reality.  In  notliing  was  this  purjiose 
more  apx>areut  than  in  the  system  of  land  tenure.  Tht-re  was 
private  property  iu  land  among  the  Spartans ;  but  the  state 
was,  as  I  have  said,  regarded  as  the  original  proprietor  of  the 
land,  and  individual  teimre  was  rather  of  the  nature  of  a  usu- 
fruct held  of  the  state  aud  at  the  state's  pleui^ure  th:m  of 
a  complete  ownership.     The  purpose  of  the  early  legislation 
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waa  to  make  tho  division  of  the  land  amongist  the  Spartan  fami- 
VwH  OH  v.i[\iii\  :uH  iH>shiblcj  and  the  state  frequently  resumed 
ita  proprietary  rights  and  reapportioned  estates  when  grave 
in(M{u:iUtieH  hu^l  cn^pt  in,  without  a  suspicion  in  any  quarter  of 
conllfntatioii.  It  was  a  primary  wire  of  the  state  to  keep  its 
citizen.s  rieh  in  leiKure,  in  ord«^r  that  they  might  live  entirely 
for  tlie  »i'rvi('e  of  the  state  and  feel  no  necessity  to  engage  in 
a  pursuit  of  wraltli,  which  would  not  only  withdraw  them 
from  their  bounden  political  duties,  but  also  rob  them  of  social 
consideration.  It  accordingly  undertook  the  jKitriarchal  duty 
of  administering  the  wealth  uf  the  country  as  trustee  for  the 
I'itizeuH.  It  not  only  redistributed  estates ;  it  also  comjielled 
rieli  heiresses  to  marry  men  without  patrimony,  and  grafted 
tht?  |ioor  u\30U  good  estates  by  prescribed  adoption.  It  fol- 
lowed, of  course,  from  such  laws,  that  adoption  was  not  per- 
mitted to  swell  the  numb^^rs  of  any  fiunily  without  state  sanc- 
tion l)eiug  tirst  obtained,  that  wealthy  heiresses  were  not 
allowtsl  to  tlirow  themselves  away  on  rich  youths,  and  that 
landed  »*st:iti*s  could  l»e  alienated  from  the  family  to  which  the 
fttat4>  liad  a.t»igne<l  them  neither  by  sale  nor  by  testamentary 
b4*^pii*st.     (Citizens  were  both  wards  and  tenants  of  the  state. 

iXiubtless,  luiwever,  it  w;is  only  in  the  earlier  periods  of  this 
constitution  that  tliis  ixitriarchid  guardianship  and  proprietor- 
ship of  the  state  was  freely  and  effectively  exercised  for  the 
pur^ioscs  intended.  It  is  certain  that  in  later  times  great 
ill'  ■[ualities  of  comlition  did  spring  up  among  the  scv-called 
tvpuds;  so  much  so  tliat  they  fell  at  last  into  two  distinct 
i'hLs.Hi-a,  the  Few  who  were  rich,  and  the  Many  who  were  com- 
ii.ir.itivi'ly  or  utterly  \k\ot.  All  S^HD'tititar  were  no  longer  npon 
lijf  sum*  |iolitic.il  level  even,  but  some  were  Homoioi  and 
Mime  //u/M^mn'onet  (Inferiors). 

Kki  The  Two  Kings. — The  government  which  the  Spar- 
thuttm  miiiin'ti**!  is  at  ^^very  point  in  broad  contrast  to  the 
gttferument  uf  Athene;  though  possibly  the  government  o£ 
AthetkS  had  not  been  enfcirely  imlike  it  in  principle,  previous 
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to  the  contests  of  the  faotions  and  the  logislatiou  of  Suhjn 
!.  70).    Fortune  had  given  Sparta  two  kings.    Tradition  held 
lat  the  Dorian  invaders  hod,  upon  entering  the  Peloponnesus, 
allotted  its  various  districts  to  their  sevt^ral  Heraclid  leaders ; 
that  AxistodemuSj  to  whom  Lacouia  had  been  assigned^  died 
before  conquering  his  kingdom,  leaving  twin  sons,  Eurysthenes 
and  Proclesj   that  the  mother  of  the  boys  declared   herself 
ignorant  which  of  the  two  was  born  first;  tliat  the  Delphic 
►racle,   when    called  upon   to   arbitrate   the   claims   of  the 
►rothers,  commanded  tlmt  they  should  both  be  crowned  and 
^l^ven  joint  and  equal   authority ;   and   that   from  these  two 
brothers  had  sprung  the  two  royal  houses  which  reigned  in 
Sparta.     Whatever  the  origin  of  this  double  kinship,  Sparta 
had  two  kings  till  she  had  gone  far  in  that  decline  which  pre- 
coded  Roman  conquest.     Their  functions  were  not  widely  dif- 
ferent from  those  which  we  have  seen  the  Homeric  kings 
:ercising.     They  "were   representatives  of  the  state  in  its 
lealings  with  the  gods,  deliberative  and  judicial  heads  of  the 
sople  in  time  of  jjcace,  and  commanders  in  time  of  war."  * 
'he  linutatious  by  which  their  prerogatives  were  surrounded 
will  ai)pear  in  what  remains  to  be  8£ud  of  the  other  institutions 
if  the  state. 
101.   The  Council  of  Elders.  —  In  deliberation  and  legisla- 
'tion  they  were,  still  after  the  manner  of  the  Homeric  constitu- 
tion, associated  with  a  Oerusia  (ytpowria.)^  or  Council  of  Elders. 
The  members  of  the  Oenisia,  however,  unlike  the  Elders  of 
the  more  ancient  Council,  were  elected  by  the  jxipidar  Assem- 
bly (sec.  103).     They  were  twenty-eight  in  number  (consti- 
tuting, with  the  kings,  a  body  of  thirty)  j  each  member  was 
required  to  be  at  least  si x'ty  years  of  age;  and  all  held  office 
for  life.     As  a  court  of  justice,  the  Gentsia  had  jurisdiction 
>ver  the  kings,  over  capital  offences,  and  over  cases  of  atmia, 
it  attainder.    As  a  legislature,  its  functions  were  in  part  bov- 
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ereign,  in  part  prohoul^utic ;  it  acted  finally  upon  most  state 
matters  of  imiwrtanre,  and  prepared  l>y  preliminary  decree 
the  few  measures  which  were  to  be  submitted  to  the  vote  of 
the  popular  Assembly.  It  stands  in  character  and  functions 
half-way  between  the  Atlienian  Senate,  of  the  Areopagus  and 
the  Athenian  Sen:ito  of  Four  Ilundred  (sees.  76,  77). 

102.  The  Assembly. — Tlie  Assembly  consisted  of  all  citi- 
zejis  (that  is,  all  i<partiata*)  over  thirty  years  of  age.  The 
matters  whieh  were  referred  to  its  vote  were,  disputed  succes- 
sions to  the  throne,  the  election  of  magistrates  and  Gerontes 
(Elders),  war  and  peace,  and  treaties  with  foreign  states,  I 
have  said  only  that  these  matters  were  referred  '  to  the  vote ' 
of  the  Assembly  t>ecau8e  they  were  not  referred  to  its  con- 
sideration. No  place  was  given  in  the  Assembly  to  real 
deliberation;  only  the  kings,  the  Ephors,  and  the  Oerontes 
could  either  miike  a  motion  or  take  part  in  debate.  Indeed, 
debate  was  a  thing  hardly  known  in  Sparta,  where  every  man 
was  taught  to  desi)i8e  the  talker  and  to  admire  the  man  whom 
later  times  were  to  dub  the  *  laconic*  man.  The  utterances 
nf  the  magistrates  and  senators  in  the  Assembly  Avere  prubar 
bly  curt  opinions  packed  into  a  few  scant  sentences.  And  the 
voting  was  as  informal  as  the  debating.  A  division  was  seldom 
resorted  to;  a  viva  voce  vote  decided. 


10^.  BLection  of  ddera.  — Only  in  the  election  of  Geronfes  wsb  a 

different  and  more  elaborate  procedure  obierred.     Tlien,  after  the 

AtMMnbly  hat]  convened,  several  persons  selected  for  the  purpoie  ata- 

tinned  ttK'm&elves  }n  a  building  near   the  place  of   assembling,  from 

whence  they  could  get  no  view  of  the  Asaembfy,  but  where  they  could 

hirar  the  voicci  of  the  a»enibied  people.    Upon  the  completion  of  this 

arran foment,  the  ca.n(lidflte0  for  the  (ifruxia  passe*!  through  the  Asseni- 

tity,  in  an  order  rieternnned  by  a  lot  whose  result  was  unknown  to  the 

'utenjng  cnmmiltee  near  by.  and  the  choice  of  the  Asuemhly  was  aacer- 

ined  by  the  deciftion  of  the  concealed  deputation  as  to  which  of  the 

scr«sir«  shouts  of  applauae  that  had  greeted  tlie  candidates  as  they 

*  tlicir  appeamncc  had  l»een  the  most  spontaneous  and  full-throated. 

ricction  by  applause  was,  of  eourae,  just  no  elaborate  form  of  viva 
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104.   The  Ephors. — The  most  notable  and  powerful  office 

known  to  the  constitution  of  Sparta  was  tho  office  of  Ephor. 

't  was  an  office^  there  is  reason  to  believe,  of  ^eat  antiquity; 

but  development  had  hurried  it  very  rapidly  away  from  its 

early  form  and  character.     Tlie  five  Ephors  (ur  Overseers,  for 

inch  is  the  meaning  of  the  title)  were  originally  mere  deputies 

fof  the  kings,  appointed  to  assist  them  in  the  performance  of 

[their  judicial  duties,  to  iu;t  as  vice-regents  in  the  absence  of 

ftheir  royal  principals,  to  supervise  in  the  name  of  the  kings 

tthe  other  magistrates  of  the  state,  to  superintend,  under  the 

lajue  authority,  the  public  discipline,  and  to  summon,  by  royal 

[warrant,  the  Oer^isia  and  the  Assembly ;  in  short,  to  serve  in 

all  things   as   the  assistants   of  the   kings.     But   gradually, 

through  the  operation  of  causes  for  the  most  part  hidden  from 

otir  view,  but  possibl)'  in  part  because  they  sympathized  more 

with  the  citizens  from  whose  ranks  they  were  yearly  drawn 

than  with  the  kings  wlio  ai>i>oiuted  them,  and  in  part  because 

[they  were  chosen  by  two  kings  not  always  harmonious  in  kheir 

counsels  or  purposes,  and  wore  thus  kept  away  from  sympathy 

with  the  royal  administration  as  a  whole,  the  ephors  ilrew 

iteadily  away  from  the  coiitnd  of  the  kings,  until  at  length 

^their  power  was  not  only  independent  of  the  authority  of  the 

throne,  but  even  superior  to  it     It  was  as  if  the  Athenian 

^king  had   appointed   airhons  to  assist  him  in  various  stato 

functions,  only  to  see  them  step  by  step  overtop  the  tlirone 

[itself  and  leave  him  only  the  name  of  king.    There  is  no  clear 

evidence  that  the  choice  of  the  live  ephors  passed  at  any  time 

away  from   the   kings ;   but  the   ephors   certainly  exchanged 

their  character  of  representatives  of  the  kings  for  that  of 

representatives  of  the  state  and  virtual  masters  of  the  kings, 

overseers  of  the  chief  magistrates  as  well  as  of  all  others. 

'he  kings  were  obliged  every  month  to  take  an  oath  to  this 

ipreme  board  of  five  to  exercise  their  prerogiitives  according 

the  laws ;  the  ephors,  on  their  part,  undertaking,  on  behalf 

of  the  people,  that  so  long  as  this  oath  should  be  observed  the 
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kings'  power  should  pass  unchallenged.  Every  nine  years  the 
ephors  asked  of  the  gods  a  sign  from  the  heavens  as  to 
whether  anything  bad  been  dune  amiss  by  the  kings,  and  if 
the  heavens  revealed  any  sinister  omen,  the  conduct  of  the 
kings  was,  upon  the  initiative  of  the  ephors,  investigated  by 
the  Geruaia,  Private  individuals,  besides,  could  bring  charges 
against  the  kings  to  the  notice  of  the  ephors,  and  it  rested 
with  them  to  dismiss  the  charges  (to  answer  which  they  could 
summon  the  kings  before  them),  or  to  push  them  in  the 
Genma. 

105.  Of  course,  if  masters  of  the  kings,  the  ephors  were 
masters  of  all  otbers  in  the  state  also.  They  could  interfere, 
with  full  power  to  investigate  and  to  punish,  in  every  depart- 
ment of  the  administration;  the  supervision  of  the  pubhc 
discipline,  and  consequently  of  the  private  life  of  every  in- 
dividual, rested  with  them  as  overseers  of  the  special  officera 
of  the  discipline;  they  could  summon  the  Gerusia  and  the 
Assembly  and  lay  before  them  any  matters  they  chose ;  they 
were  the  treasurers  of  the  state;  in  everything  they  were  the 
supreme  authority.  The  limitations  of  their  power  lay  in  the 
fact  that  they  were  a  board  of  five  men  and  could  do  nothing 
of  importance  except  by  a  unanimous  resolve,  and  tliat,  their 
power  lasting  but  a  single  year,  they  would  presently  become 
private  citizens  again,  liable  to  accusation  and  punishment  by 
their  successors. 


One  of  the  board,  like  one  of  the  Atbenitn  arclionii,  mtM 
Eponymus,  giving  LU  name  to  the  dvU  year. 

106.  The  Administration  of  Justice.  — V 
the  administration  of  Justice  in  Sparta  w<j 
much  more  than  that  the  law  was  luUn 
the  kings  in  cases  rehiting  to  the 
the  retlistribution  of  property  by 
poor  (the  kings  being,  so  to, 
wards  in  Chancery)  ;  tliat 
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or  involving  the  highest  sort  of  crimes  were  heard  by  the 
Gerusia;  and  that  all  other  cases  were  determined  by  tho 
ephors  or  by  lesser  magistrates.  There  were  no  popular  jury- 
courts. 

107.  The  State  Discipline.  —  But  the  feature  of  their  con- 
stitution which  chiefly  preserved  the  supremaey  of  tlie  Spar- 
tiativ  over  the  subject  population  of  Helots  and  Perireci^  and 
made  Sparta  Sparta  in  the  eyes  of  the  rest  of  the  world,  was 
the  State  Discipline.  Every  S[>artan  lived  the  life  of  a  soldier 
in  garrison.  Ho  did  not  belong  to  himself,  but  to  the  state. 
Ho  was  taken  from  his  parents  at  seven  years  of  age,  and 
from  that  time  until  he  was  sixty  lived  altogether  in  jmblic, 
under  a  drill  of  muscle,  appetite,  and  manners  such  as  not 
even  a  modem  professional  athlete  could  well  imagine.  From 
seven  to  thirty  (thirty  lieing  the  age  of  majority  in  Spartan 
law)  he  was  schooled  to  endure  the  roughest  fare,  the  scantiest 
clothing,  the  poorest  lodging,  and  the  completest  subordiiiar 
tion  to  his  elders.  After  thirty  he  acquired  certain  political 
and  social  privileges :  he  was  then  a  citizen,  and  he  could 
marry ;  but  even  then  he  was  permitted  no  essential  change 
of  life.  He  was  expected  to  keep  up  his  athletic  habit  of 
body,  he  must  still  oat  at  the  public  messes,  could  have  no 
home  life,  but  must  see  his  wife  only  infrequently  for  a  few 
minutes,  or  by  stealth.  He  must  marry, — the  state  required 
that  of  him,  —  and  must  consequently  maintain  a  household. 
He  must  also  contribute  his  share  of  money  and  supplies  to 
the  public  messes  (Syssitia),  Only  when  he  had  passed  his 
sixtieth  year  could  he  in  any  measure  lead  his  own  life  or 
follow  his  own  devices. 


It  was  probably  failure  to  comply  with  the  rcquiretnontB  of  this  dis- 
cipline or  to  contribute  the  ^cquir<^tl  quotas  to  the  Stffsitia,  that  de- 
graded Spartiatce  from  '  Equals '  to  *  Inferiors '  (>gc.  09) . 

This  discipline  included  the  women  only  during  their  youth; 
girls  had  to  '  take '  gymnastics  as  the  boys  did ;  but  they  did 


SS^  **^^^o  t>vc  discipViuc  of  the  men.     All  educattoiil 

^couat  education  was  excluded  from  tlm  i 

Of  a  rude  sort,  the  iisc  of  simple  stringed 

taste  for  tho  songs  of  war,  softened  the  C( 

and  sinew.     The  product  was  a  fine  a 

rs'  mates, — shapely,  sturdy  women,  an 
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^e  of  Growth  in  the  Spartan  Constitul 
^  of  Sparta,  for  all  it  is  so  s^Tnraetrical,  i! 
aa  a  cr<'a((on,  any  more  than  is  that  of 
and  the  mind  must  not 
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iiiia.  - 


^!> 


w^ 


lU*' 


V2^  _,^r. 


*5^.^.e  same 


■^    was,  like  every  other  constitution,  a 

It  early  took  a  peculiar  form,  aa 

e  of  the  peculiar  situation  of  the  S] 

had  to  hold  their  i>ower  against  a 

greatly  suj^erior  to  thorn  in  numbers. 

.^  relax  for  a  moment  thoir  interna 

-igp<?ned  that  througliout  the  period 

^t*  concerned  with  Sparta  her  consi 

^      '     single  form.     But  afterwards  it 

jes  of  tyranny  and  democracy  tl 

^^^-^^^^h  earlier.    The  non-citizen  class( 

■^^^  -»v-^B.  '^  large  numbers  into  the  const 

fb/i^^^'^0^    Sparta  not  unlike  the  other  c 


^^UO(f 


.  s  • 


B  Spartans  themselves,  liowevi 
aptcr  (sec.  10),  reganied  their  c 
tion  of  one  man,  Lycurgus  (b, 
geraeiit  of  the  three  tribe 
vision  of  land  between  Sparii 
the  Genista,  a  provision  thj 
^7  ^3  of  the  Assembly,  and,  a1 
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and 


cwation  of  the  celebrated  ays 
it  is  prohablo  that  lie  was  very  largely  iustramental  in  giving 
to  the  constitution  the  particular  form  in  which  we  have  seen 
it.  But  it  is  extremely  improbable,  if  not  intrinsically  impos- 
sible, that  he  can  have  done  much  more  in  the  way  of  effecting 
actual  fund;unental  clianges  than  did  Solon  or  Clisthenes  at 
Athens.  The  Spartan  constitution  had  probably  maxie  no 
leaps  or  bounds ;  Lyeurgris,  doubtless,  only  guided  its  course 
at  u  very  critical,  because  coosciously  formative,  period. 


GUEKK   Administkatiox. 

110.   "We  are  without   detailed  iuformation  with  regard  to 
the    methoflB  and  machinery  of  administration  in  the  Greek 
cities.      The  little  of  universal  applicability  that  we  can  say 
of   the  conduct  of  the  government  iu  the  smaller  particulars  of 
the  every-day  application  and  execution  of  the  law,  is  of  a  very 
general  sort,  which  does  not  describe  exactly  the  administra- 
tion of  any  one  city,  but  gives  in  bare  outline  functions  per- 
lormeri,  doubtless,  by  a  multipliuity  of  oliicers  in  the  larger 
eitiiis,  but  iu  the  smaller  cities  by  only  a  few  officers  saddled 
with  a  multiiilicity  of  duties.     Aristotle  gives  us  a  list,  of  the 
tables  Commonly  considered  proper  to  administration  iu  Greece, 
and  it  is  chiefly  upon  this  list  that  we  must  rely  for  a  general 
vie%v  of  the  subject.*     From  it  we  learn  that  the  goveniments 
of   the  Greek    cities  usually  undertow  (k  the  sui>erintendence  of 
traxle  and  cotixmerce,  particularly  within  the  city  markets,  the 
inspection   of     publio   buildings,    "a   police   supervision   over 
housos  and  streets,"  and  the  oversight  of  fields  and  forests; 
tlint   they  hati    receivers  and  ti-easurerfi  of  the  public  moneys, 
officers   whose    duty  it  was  to  draw  up  documents   relating  to 
legral   business    and  judicial  decisions,  to  hear  complaints,  and 
to  issue  warra-Tits  for  the  institution  of  legal  processes,  bailiffs, 


*  Scliomnnn.  p.  138;   Ariatt»tle,  PoJitica. 
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selves  in  independence,  settinj^  up  their  own  cinlization  and 
chiixacteriatic  forms  of  government,  tliere  was  a  pieue  uf  Hflla.s ; 
wherever  there  was  an  Hellenic  people  there  w:i3  a  portion  of 
the  Hfllenie.  land.    The  Greeks  never  formed  and  maintained 
a  common  political  organization,  never  knew  national  political 
union:  *  Hellas/ therefore,  has  no  org;inic  or  national  si^ifi- 
cance.     It  mt^ans  a  n-^'inn,  not  a  niition. 
1 12.  Original  Migrations  of  the  Greeks.  —  The  Greeks  long 
trted,  as  we  have  seen  (sens.  35,  41),  with  their  cousin 
Jeltd  and  Latins  in  the  great  movement  of  the  Aryan  p4^o]>les 
into  "Western  Europe  ;  but  an  eventual  separation  of  tliese  three 
hranchea  of  the  single  parent  stock  resulted  in  the  witlest  diver- 
((ences  both  of  fortune  and  of  character  among  them.     The 
Celts  pressed  on  into  the  body  of  the  continent  without  con- 
tact witli  the  sea;  the  Latins  slowly  penetrated  by  land  into 
the  spacious  peninsula  of  Italy ;  but  the  Greeks  tarried  in  the 
mountains  of  Plirygia,  thence  to  issue  forth  to  their  contact 
with  the  ^Egean  and  tlieir  association  with  the  sea-faring  PhTO- 
iii(!ian8.     First,  it  would  seem,  they  poured  a  numerous  popu- 
lation over  tlie  Hellespont  into  Europe,  a  population  which 
Was  to  occupy  in  time,  not  only  Greece  proper  and  the  Pelopon- 
nesus,  but  also  all  the  coasts  and  islands  of  the  .^Egean.    At 
a  later  time  smaller  com pitnies,  single  tribes,  issued  forth  to  the 
Conquest  of  special  tracts  of  the  inviting  coasts  of  Asia  Minor 
Or  followed  the  earlier  emigrants  into  the  peninsuhu    Tlnis  the 
[s^dcestors  of  the  lonians  are  said  to  have  effected  in  that  *pTe- 
'istoric'  fcinie  their  settlements  upon  the  Asiatic  shores  of  the 
'gcan  •  and  the  ancestors  of  the  Dorians  to  have  entered  the 
'^'iuntain  country  of  Northern  Greece,  whence  at  a  later  time 
-tie  Dorian  conquerors  of  the  Peloponnesus  were  to  sally  forth 
perform  the  first  a<^t  of  authentic  Greek  history  (see.  \H\). 
113,    The  Phcenician  Influence.— It  was  the  lonians,  thus 
itla^le  neighbors  to  the  great  sea,  who  received  for  the  Greeks 
«i**  deep  aJid  lasting  imprint  of  the  Phoenician  influence.     The 
^liQiuicians  were  then  akeady  old  in  civilization  and  in  com- 


rooroial  imU'.r^>r'isti.  TUey  iv^aI  been  traders  ever  since  the  six- 
teenth cr.niury  before  Christ,  and  were  elders  among  the 
nutiona  of  their  time.  It  was  of  course  inevitable  that  the 
unfnruied  Greeks  should  learn  from  them  as  from  masters. 
And  thi'y  learned  much.  They  probably  learned  from  tlicso 
first  lords  of  the  Mediterraneau  not  only  navigation  and  ship- 
building,  but  also  the  use  of  weights  and  measures,  their  alphor 
bet,  uiid  much  antique  taste  aud  knowledge  in  the  fields  of  art 
and  science.  Uy  the  lonians,  probably,  this  eastern  culture 
was  communicated  to  European  Greeks.  Finally  it  became  an 
integral  part  of  Hellenic  thought  and  habit,  hardly  to  be  dis- 
tinguished ttfl  of  foreign  origin. 

1 14.  Later  Migrations  of  the  European  Greeks.  — The  first 
settlements  of  the  Greeks  in  the  Eurojwan  ^leuinsula  to  which 
tht^y  were  to  give  their  name  were  not  their  linal  settlements 
there.  Later  days  witnessed  m:uiy  iui(X)rtaut  readjustments. 
Thessalians  entered  the  northern  portions  of  the  peninsula,  to 
make  it  *Thessaly,'  driving  the  JSolians  already  settled  there 
into  new  homes  further  south,  in  Breotia ;  the  Dorians  made 
their  great  conquering  movement  southward  into  Peloponnesus, 
displacing  there  the  Julian  Achifians,  who,  thus  ousted,  in  their 
turn  expelled  an  Ionian  population  from  a  narrow,  sheltered 
strip  of  the  Corinthian  gidf  coast,  bo  which  they  gave  its  his- 
torio  nanic,  Aehaia;  aud  many  of  the  lonians,  thus  expelled 
from  their  early  scats  in  IVIoponnesus,  passed  northwftrd  to 
join  their  kinsmen  in  Attica.  Thus  was  that  distribution  of 
nu^es  etfected  in  Greece  which  was  to  characterize  the  classical 
period  of  Greek  history. 

Ho.  Resettlement  of  the  Asiatic  Coasts  from  Greece. — 
But  thc;iu  movements  of  the  races  did  not  stop  with  the  read- 
ju.'^tmo&ta  thus  effected  on  the  ]Kmiusula.  Attica  could  not 
oosily  contain  the  Ionian  immigration  which  came  to  her,  so 
to  say,  from  the  bauds  of  the  Achseans.  Many,  therefore, 
|w«sch1  on  fn)m  Attica  to  found  new  Ionian  settlements  on  the 
ocntzal  /Eig&9ak  coasts  of  Asia  Minor.    Yet  earlier,  bodies  of 
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^cniEans,  still  under  the  impulse,  perhaps,  which  fchey  had  re- 
ceived from  the  IXtriaixs,  had  gone  from  Achaia  to  occupy  the 
northwest  regions  of  the  same  Asiatic  coast.  Even  the  Do- 
rians passed  on  into  Asia  from  Pulopouuesus,  taking  ix>sses- 
sion  of  the  southwestern  coasts  of  Asia  Minor  and  establishing 
theniselyes  in  the  islands  of  Crete,  Cos,  and  Rhodes.  The  Do- 
rians, indeed,  had  become  supreme  only  in  the  southern  and 
;  eastern  portions  of  the  Peloponnesus,  only  m  Measeuia,  Laconia, 
aud  Argolis.  The  settlements  in  the  southern  ishinfls  of  the 
jli^geau  archipelago  and  on  the  southwestern  coasts  of  Asia 
Elinor  symmetrically  completed  their  geographical  position  aa 
a  sort  of  southern  fringe  to  classical  Hellas. 

It  is,  doabtleas,  to  this  period  of  the  reBCtttcrocnt  of  Asia  Minor  bj 
the  European  Greeks,  thus  returning  upon  the  original  lines  of  Greek 
morcmcnt,  that  wc  owe  the  legend  of  the  Trojan  war.  Renlly  kinsmen 
of  the  Trojans,  the  KuropoAn  Greeks  went  against  this  power  of  oldest 
Greece  as  against  an  alien  and  a  strange  people. 


116.  The  Greek  Mediterranean.  —  Nor  vras  even  this  the 
lost  of  movement  aud  new  settlement  on  the  part  of  the  rest- 
less Greeks.  They  were  yet  to  add  to  a  Greek  -^gean  a  Greek 
Mediterranean-  This  they  effected  by  means  of  the  notable 
colonization  of  the  eighth  and  seventh  centuries  before  Christ. 
Foremost  among  the  colonizers  stood  Ionian  Miletus,  in  Asia 
Minor,  and  Ionian  Chalcis,  in  EubcBa.  Miletus  became  the 
mother  of  more  than  eighty  colonies,  sending  companies  of  her 
people  to  found  Naucratis  on  the  Nile  delta,  Cyzieus  and  Sinope, 
liind  a  score  or  two  of  other  towns  on  the  Propontis ;  making 
isettlements  further  away  still,  where  she  did  so  much  of  her 
[trailing,  on  the  shores  of  the  Euxine.  Chalcis  contributed 
thriving  Greek  communities  to  Sicily,  created  the  'Chalcidici,' 
And  founded  Khegium  in  Italy.  Others  were  scarcely  less  busy 
in  ooloaization,  Spartans  created  the  notable  city  of  Tarentum, 
in  Southern  Italy ;  Aohieana  built  upon  the  same  coast  the  rival 
cities  of  Sybaris  and  Croton ;  Corinthians  established  Corcyra 
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off  the  coast  of  Epinis,  and  lusty  Syracuse  in  Sicily.  The 
Ionian  Phocseans  ventured  still  further  west  and  built  that 
Miussalia  which  was  to  become  French  Marseilles.  Massalia, 
in  her  turn,  sent  colonists  to  the  eastern  coasts  of  Spain ;  and 
tliese  were  kept  back  only  by  the  power  of  Carthage,  probably, 
from  s])reading  wider  still  Greek  settlement  and  dominion  in 
the  west.  In  brief,  it  was  a  distinguishing  chiiracteristic  of 
the  whttle  process  by  which  the  Mediterranean  was  at  this  time 
so  largely  Hellenized  that  towns  begat  to^Tis  in  prolific  gener- 
ation. Each  colony  was  sure  to  become  itself  a  mother  city. 
The  process  was  of  two  centuries'  duration,  extending  from  about 
750  B.C.  to  about  550  B.C.  But  so  rapidly  did  it  move,  so  much 
faster  did  the  colonies  develop  in  all  respects  than  the  mother 
cities  of  the  central  Greek  lands,  that  in  the  first  century  after 
the  l>eginning  of  the  Olympiad  reckoning  (77G-6T6  b.c.)  the 
"  centre  of  gravity  of  the  Hellenic  world  "  had  already  shifted 
from  Greece  proper  to  the  lusty  colonial  states.  In  Cicero's 
phrase,  an  Hellenic  hem  was  woven  about  the  barbarian  lands 
of  the  Mediterranean.  From  far  eastern  JS^aucratis,  on  the  Nile, 
to  far  western  Massalia,  in  Gaul,  tliroughout  almost  all  the 
chief  islands  of  the  sea,  skirting  the  shores  of  Propontis  and 
Euxine,  as  well  ae  on  every  Mediterranean  coast  not  dominated 
by  PhcBnicians,  thronged  busy  Hellenic  colonies,  impressing 
everywhere  upon  the  life  of  that  early  time  their  chai*acteristic 
touch  of  energy,  of  ordered  government,  of  bold  and  penetrating 
thought  and  courageous  adventure,  and  everywhere  keeping 
themselves  separate,  in  proud  distinctness,  from  the  barbarian, 
poojiles  round  about  them. 


117.  Race  Distribution.  —The  dislrilmtion  thus  cfFcctcd  of  the  va 
rioiM  branchfi  of  the  Greok  race  ia  not  without  j|«  hiatorical  intereit 
The  ..^^gCAii  is  circled,  ciist.  north,  west,  and  south,  hy  loninn  sctllemonls 
only  Thesaal/  and  the  *^*olinn  coloniri  on  the  northwestern  coast  o 
A«A  Minor  broftking  Ihcir  continuity  from  Euhopn  round  by  the  Chalci 
dlei  and  Thrace,  down  the  eastern  coast  of  the  yKKean,  thrnujth  tU 
islanda  of  Samoa,  Icaria,  ^axoi.  Foroa,  Tenoc,  and  Androa,  to  £a 
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Iiad  sprung.  But  none  the  less  ilid  it  become,  immediately 
Fon  its  birth,  a  sovereijjnly  separate  state,  no  less  its  own 
istress  in  all  things  tliiin  tliw  (-ity  from  which  it  hart  eouio 
it.  The  Mediterranean  was  fringed,  not  by  a  few  Grecian 
ites,  aggregates  of  ^olian,  Dorian,  or  Ionian  settlements, 
Itit  by  scores  of  separate  eit}'  communities  as  independent,  for 
She  most  part,  and  often  as  proud,  as  Athena,  —  not  unfre- 
[uently  as  powerful  also  as  she. 

H9.   Colonial  Constitutions. — It  was   natural  tliat  each 
cohjuy  should  retain  in  its   piditic^l   arrangements  tlie  main 
features  of  the  constitution  of  its  mother  city ;   and  in  the 
earlier  periods  of  colonization  the  Greek  world  may  be  said 
not  to  have  knttwn  any  ynditical  organization  but  the  aristo- 
cratic, in  which  the  elders  of  the  older  kinship  dominated  with 
^assured,  almost  with  unquestioned,  authority.     The  earliest 
snods  of  eolonixation,  it  is  tnie,  were  the  periods  of  mon- 
'^hy ;    but  of  monarchy  already  in  decay.     Tlie  aristocratic 
'^anization  w.-ia,  accordingly,  at  first,  almost  everywhere  either 
"t^daeed  or  rt'produced  in  the  colonies.     Bnt  it  wius  destined 
^-*ln  the  nature  of  the  c;ise  to  undergo  in  these  newer  com- 
iiities  njuch  more  nipid  changes  than  overtook  it  in  the 
itoB  of  the  older  Hellenic  lancls.    Among  colonists  settling 
1 4  as  yft  ui»touched  by  their  own  civilization  there 
y  oVitaiued  un  equality  of  condition,  and  presently  an 
loe  of  clear  traditional  authority,  which  made  democracy 
"■'   if  it  were  a  natural  product  of  the  soil,  and  of  the 
-pberitj  conditions.     Accordingly  democracy  was  de- 
*»*1  in   the  outlying  parts  very  much  sooner  than  in  the 
^  lands   of  Hollas.    Athens  waited  till  the  end  of  the, 
century  B.C.  to  see  it  in  the  reforms  of  Clisthenes  (sees.] 
*}  ;    w-hile  many  of  the  newer  states  had  witnessed  it: 
action  quite  a  century  earlier. 

Ithoiigh    tliry  outran  tho  mother  cities  of  Centr.-^ 

'T,  in  their  changes  of  constitution^  the  colnnii, 

y  w#-nt  through  just  tho  same  phases  and  stagj 


n 


rmm  i^riutn 


'jT  Oi 


uiiy  f^mfM,     Itt  fact,  «f  eosffw^  it 

^1  \h  UiM  J^Af  •,  OiriolJb)  «i4  of  Mcfc  4itiaaH  of  tb*  oCfccr 

-  bii4  dk*  ktonr  «r  t^  omsim  to  rttwul     Tbe  aDeieBft 

'><fiy  mAhiiid  of  lJb»  diio  of  mpraMfiHon  wfciA  \m 

Mv«4   i^f  MMMf/  |/fr>fjflMM  of  pvliticftl  oryanmftioD  lor  tin 

'f    '  •  llio  AjHMODbl/  Ttn  taken  It*  towii% 

^tAem  of  Uw  frwrnen  pfCMot    The 
fj»w  ft|iii«Mw  Ml  ir'rra  m^mt  i]i»uiit  city  within  ihe  League 

*|«//kf*  MfjltM/rii'^T.  ,j  fi/r  tlit*ir  fiTllfrw-irfwnAmiro ;  the  smallest 
ilj't/'i^nM'/ii  litu)  UN  ft'jiuil  voiit  with  tJjc  largiiftt;  aadyctthfira 
f»iwi  (Ml  lUiifl  |flai)  whW'li  W'MiIil  riKikft  ilu}  vot4;  of  om^  d<;Icgation 

I4il/  Tbn  ^CtoUaii  l.cAKUe.  — Tim  namn  [jeritHl  saw  another 
liMif/tM*  ii|;rlM|(  '<•'"  I'lviilry  with  Miii'K^loniiL  on  tlu>  ^n\i^  haii'l  utkI 
wlUi  (ht*  A"ltiMfU(  tffWiiN  oil  tlio  otljdr,  wlioNc  utmHtitutiou  Invars 
ii>  iilfiittf  n.  i'itNtiiMbl(iiin»  to  thiit  nf  tlio  Ac)ii»ivn  confcduratiori  as 
in  tiituui**!  Hill  |ii'i'V(iIi*in«i«  ill  (ip'tv-'n  of  ootninoii  conwptiona, 
iM  III.  IomnI  of  luiiniuoh  liithttw,  of  ]»oliii<^iil  oMHouiiition.  The 
^liiilhili  litiu^ur,  llko  tlip  Aohiimii,  liiul  ita  gonoral  ossombly  of 
rMMHiiitM)  t'ht)  liiiMlhoMM  of  that  lutHoinhly  wiiH  |tro]>ai'od  by  a 
iMiHtinlMiMt  whoMo  ftinoMoTiN  i't*MiMitl»1o  ihoac  of  the  Achiciui 
iiiiiHti<ll|  Ihw  fhhtf  oxaoutlvt*  oHUwr  of  tho  loa^mo  was  a 
HtMhyuK ,•  hiN  iMNoriHto  In  (Mnmimiul  wns  ihibUMl  JIipparrhnH; 
MMil  a  ritlillo  Hiutri'lary  (i/i*(Hi*»»hi/»'im)  ttorv<Ml  thi^  Irajcuo  in  its 
foiiitiil  <vnti«»kiHiiinii, 

Ul,    Uui  ihi'iMi  bkiMMxiMtvi  oii^ht  not  to  )m^  too  miii'h  insistod 

M|>ttfi      U'ti  tthon  h**t»  «^r  thfi  aotual  noufrilorato  lifo  of  tho 

'  tio  Ihitu  of  thnt  of  Iho  Ai'luiuui,  and  what  wo  do 

I  .,...1  iii>   Ititjmrtant  ilitlrrvuci^a  botwoou  thi*  two 

'oUaii  l««>ainu>  was  not  a  couf<^leration  of 

'^        v;tf  tho  leadcraUip 

r  liMguu  like  thor 
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Dinrrrtixtily  HomunixiHl  then?  the  ayatems  of  government.  Tho 
vit.«lil.y  utiil  unlNlirrrtion  of  i\w  Ht*mi-Grppk  inunirijiiilitiKs  of 
f.hi*  ICanl  in  lurgr  nM^nxiirv  wtnithrred  Roman  nilo,  as  did  also 
llii*  Ornrk  HiM-M'cli  and  partiully  Hull«nized  life  of  Asia,  S^'ria, 
ami  Kv^ypt,.  Tlin  ronipfinnd  of  oriental,  Greek,  and  Roman 
nirtlimU  tn  (^ovcrnincnt  which  was  effected  by  the  later  empo- 
rorN,  when  Oreek  Hyzantium  had  become  the  imperial  capital, 
('rittN(iintino|»1e,  nmy  Imi  Im'hI  diHcusNed  in  direct comiection  with 
ItiMtiun  poliiind  development  (hi'CS.  181-187). 

Thi*  (Imnk  RoUUMnoutM  of  Sicily,  Itily,  Gaul*  and  Spain  were 
nnirh  morn  eompletuty  swallowed  and  aasiiuilated  by  Komau 
i»t'){anl/utiou. 


(II.)  Thk  Govkknmknt  or  Romc 

I '14.  The  Ancient  Roman  Kingdom.  —  At  no  ]>erioi1  before 
thill  of  the  lOmpin'  waa  the  ^xivernment  of  Rome  radically 
indlUe  the  piViM'nfnentjt  of  Gn«eee;  in  their  earliest  stages  the 
iTniMuhliUHV  brtwi'vu  Grecian  and  Roman  gt:>vernment-s  was  a 
inhl(vu(*e  of  detuilK  na  well  nj»  of  ^uemJ  pattern.  IIomer*s 
iMiit  nf  tlw  imtriarehal  presideucieB  of  Gr^n^^^e  may  serve 
II  htillh'ientlv  ;icfur.ito  pictim*  of  the  primitive  Roman  moii- 
•h^v.  Kin>:9hip,  It  tit  trtie,  ^eems  Xo  have  been  much  less 
■triolly  hv^ntditfiry  in  Rome  thiui  in  Gtvece:  the  Roman  kings 
wen*  not  only  of  wveral  families,  Kut  even,  tradition  says,  of 
^litTcnMit  imtienii2itie«.  Thr  fttnet^ons  of  the  Roman  kings^ 
howvwr,  (inil  the  p>v«>rnmenl  owr  which  they  pre&idtti,  would 
K(i>ro  iiivwoil  nh'^t  natural  ami  wgular  to  a  oo«it«mpoxmry  Greek 
ii|v^<r^\*r.  Th«*  kini;  waa  kigh-priMl  of  Uw  natioii,  its  gieaanl, 
il  ita  judp\  Ho  waa  aancsaled  with  a  counrih  —  a  Senale, 
c%4ntxviMl  of  b«ai!9  of  fiuailW;  for  the  Ronum  state,  like 
the  liroek.  vas  a  c\Mifed«ntio«i  of  ^mlMk  rvrte,  and  tribes; 
il  the  ik^naiooa  of  ki«c  and  cottaeii  vere  bnud  bx  ^  SC««taX 
,l4y  ifinB>tfa)  oC  drt  faeeiaaa  of  dw  emea.  TWra  \a 
Ia  all  thi»  to  eall  for  nev  imamrmr.  va  teff^  «aa^  '^ 
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Eridently  the  remit  nt  the  arrnngement  taken  as  a  whole  was  to  give 
prvpuntWraiice  in  the  concliutoiia  of  the  Comitta  to  wealth  autl  ng«f. 

There  were  added  to  these  centuriei  of  the  classes  one  century 
drawn  from  Uiose  who  were  shown  hy  the  census  to  have  less  thun 
11,00(1  (tstft;  and  fonr  centuries  of  muAieiMns  and  workmen  drawn  from 
the  masees  not  reckoned  in  the  census  nt  nil.  The  totn!  number  of  cen- 
turies was,  therefore,  one  hundred  and  ninety<three. 


148.   Beginnings  of  the  Republic.  —  The  line  of  Roman 

kiDgs  ciiuxG  to  au  eu(i,  aud  the  Kepublic  was  inau^rutud  at 

[most  the  very  moment  when  Clisthenea  was  effecting  h\a 

rpular  reforms  in  the  institutions  of  Athens,     Hut  it  ought 

be  kept  clearly  in  mind  that  a  republic  was  inaugurated  in 

iome  in  /iOO  b.c,  not  in  an  Athenian  or  modern,  but  only  in 

Roman,  sense.     As   I  have  said,  the  Romans   never  made 

evolutions  out  of   hand ;   they  only   grew  them^  from  very 

slowly  germinating  seed.     The  change  made  in  509  was  scarcely 

:eater  than  was  the  change  effected  in  Athens  some  two  cen- 

irics  earlier  by  substituting  annual  archons  for  life  anihoua. 

'wo  Consuls,  to  be  chosen  annually  by  the  ComiUa  CentwricUOj 

rare  substitute<l  for  the  kings,  who  liarl  grown  insolent  in  the 

•rson  of  Tarquin  j  and  a  newly  created  higb-priest,  dubbed 

Sacrorunis  received  the  religious  prr^rogatives  of  supplanted 

Toyalty  —  that  was  all.     The  regal  functions  q\iietly  p;issed  to 

the  joint  exercise  of  the  consuls,  and  the  right  of  electing  to 

le  chief  magistracy  passed  away  from  those  who  had  elected  the 

Lings.     In  all  other  respects  the  constitution  kept  close  to  the 

les  of  its  original  forms;  only  the  Senate  receiving  increase 

if  power. 

140.  The  Senate.  —  The  Roman  Senate  is  singular  among 

ios  of  its  own  kind  in  having  liad  no  clearly  defined  prov- 

loe.     From  the  time  when  consuls  were  first  chosen  till  the 

id  of  the  second  Punic  war  (n.c.  500-201)  it  was  virtuall^s 

80  far  as  the  conception  of  policy  went,  the  government  of 

Rome.     Its  counsels  determined  the  whule  action  of  the  state. 

But  not  by  any  very  tangible  legal  right.     It  remained  till  tho 
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,  last  what  it  had  been  from  the  Cirst,  —  only  a  consultative  be 
rliOM  adrioe  any  magistrate  mi^ht  ask,  but  whose  advice  no 
was  hound  to  take  unless  he  chose.  It  was  bsso- 
with  the  consuls  as  it  had  been  with  the  kings,  —  to 
give  them  such  counsel  as  they  should  call  upon  it  to  give. 
Its  powen  were,  strictly  speaking,  only  the  resitluiim  of  powers 
delegated  by  law  or  fixed  custom  to  any  magistrate  or  body 
created  since  the  days  when  all  legislative  functions  had  be- 
to  the  Senate  as  of  course,  as  the  only  oounci)  in  exist- 
Until  the  comparatively  late  times  when  the  Senate  had 
corrupted  by  the  temptations  incident  to  the  administra- 
of  a  vast  empire,  and  had  proved  itself  as  incapable  as 
oilier  advisory  debating  club  of  managing  foreign  con- 
it  had  many  distinct  advantages  over  any  other  authority 
might  have  felt  inclined  to  com]>ete  with  it.  Miigistrates 
il  their  offices  only  for  one  year,  and  were  generally  drawn 
bon  the  classes  strongest  in  the  Senate;  the  various  assem- 
Wfls  of  the  people  (sees.  lo4,  155)  had  no  permanent  organi- 
xation,  and  met  only  occasionally^  when  the  proper  magistrate 
fit  to  sumiDon  them;  the  Senate  alone  had  continm^us  life 
effectiTe  readinens  for  action.  With  its  life-membership 
ii  va«  immortal ;  containing  the  first  statesmen,  lawyers,  and 
of  the  state,  it  had  a  knowledge  of  affairs  and  tradi- 
iorns  of  authority,  of  achievement,  and  of  sustained  and  con- 
ef  rtrd  purpose  such  as  magistrates  who  held  their  offices  but 
>r  a  twelvemonth,  and  meetings  of  the  people  which  came  t<v 
but  for  a  day,  could  not  j>ossibly  have.  It  was  compact, 
Lsed,  clear  of  aim,  resolved,  confident.  The  vaguene&s  of 
functions  was,  therefore,  an  advantage  rather  than  a  draw- 
to  it.  It  undertook  every  task  that  others  seemed  dis- 
to  neglect;  it  stretched  out  its  hand  and  appr(»]iriate<l 
function  that  was  lying  idle.  If  its  right  to  any  par- 
r  function  was  seriously  challenged,  it  could  quietly  dis- 
im  it,  —  to  take  it  up  at^un  when  the  ch;dlengt*r  ha*l  jiassed 
riie  consuls  and  othor  magLstratos  could  ignore  its  deter- 
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linations  at  will  and  follow  their  own  independent  purposes 
;or  the  wishes  of  the  popular  assemblies.  The  Senate  was  only 
their  servant,  to  S|>eak  when  bidden.  But  the  Senate's  advice 
was  commonly  indispensable ;  nowhere  else  were  such  coherent 
viewa  or  such  informed  purposes  to  be  found,  nowhere  else  so 
Lmuch  experience,  wealth,  intluence.  It  was  too  serviceable  to 
,be  decisively  quarrelled  with:  and  in  all  seafions  of  quiet  in 
le  affairs  it  accordingly  had  its  own  way  with  undisturbed 
^iegnlarity. 

150.  Composition  of  the  Senate.  —  The  number  of  senators  wss, 
througUuut  roust  uf  Huaian  liistury,  limited  to  three  humlred.  Their 
tenure  was  for  life,  provided  thoy  were  not  deprived  of  iheir  rank  by  the 
censor,  la  the  regal  period  they  were  chosen  by  the  king,  his  sunimuus 
constituting  them  members  (sec.  I-WJ) ;  and  when  consuls  suceeeded  to 
the  kindly  functions,  they,  like  the  kings,  filled  vaeaneies  in  the  Senate. 
A  law  of  about  R.c.  3/>l,  however,  gave  the  right  to  a  seat  in  the  Senate 
to  every  one  who  lind  been  eonsul,  prtctor,  or  curule-ndile;  and  vnean- 
cies  uver  and  above  the  number  which  such  ex-ofBclnls  sufficed  to  fill, 
were  thereafter  filled  by  appointment  of  the  eensor. 

ITil.  Roman  Conquests  and  their  Constitutioaal  Effects.  — 

While  the  Senatt',  however,  was  thus  proliting  by  knowini^  its 
lOwn  mind  and  by  having  functions  too  indefinite  to  be  cur- 
tailed, the  conquests  of  the  Koman  armies,  which  the  Senate 
at  first  did  so  much  to  advance  by  supplying  both  wise  plans 
and  effective  leaders,  were  sweeping  together  an  empire  whose 
ivernment  was  to  prove  an  impossible  task  even  for  the  Sen- 
for  any  n^a^istrate  or  assembly,  indeed,  known  to  the 
^constitution  of  the  city-republic.  Rome  was  denied  the  excln- 
i^ively  municipal  life  for  which  her  furms  of  government  fitted 
[her  and  which  was  permitted  to  Athens,  Sparta,  and  the  other 
tities  snugly  ensconced  in  their  little  valley  nests  among  the 
lountiiins  of  Greece.  She  had  no  jient-up  Attica  in  which  to 
live  a  separate  life.  There  were  rival  towns  all  about  her  on 
the  plains  of  Latium  and  Ix^yond  the  Tiber  in  Etruria.  When 
they  had   been  brought  under  her  supremacy,  she  liad  but 
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bf  policy 
«C0utiMB6.    Im 

«l  ^*?rrrt^''ir  iortuMu    Set  sntil 

tbt  thfM 

ti» 
vocU  to  tb»  foci  of  a 
laf»  itadf  falfc  flfToy  tfroke  of 

ia  tnttiaf  tihs  pJflwtMM  to  biMk  into 
tiM  pftU  of  poytkal  prirflcgB  andi  earlier  than  thej  wof^ 
hmdoDvao. 

U21  Tie  Ptobdaas.  — Strange!/  enoo^h  is  notcasj  to 

M^r  jcHt  irho  thm  plrfuriaiM  were.    Same  hutonans  believe  that 

a  WMMitinn  daM  raeh  »  vo  have  seen  in  the 

at  AtbMM  (mc  113} ;  othext  hare  satisfied  tbemselTw  ^al 

thay  irer«  at  IcmC  ittb>eitbeii^  nemben  eren  d  the  eauifauiTe 

civHiw  w  hir.li  r*oBtatn«d  the  otii^iiia]  Roman  9011^  hot  that  aooe- 

haw  ihey  wrrrt  nrA,  i;brmjieW«)i  within  the  pacrieiaik  foUe^  and, 

■Bueui^iiantiy,  not  of  the  cUmcs  which  were  eligible  for  ofllMb 

FiMalUjr  XMstthar  view-  ia  cithrr  qnite  right  or  quite  wron^ 

Whether  or  not  it  be  tme  that  Home,  bocauae  seated  in  a  dis- 

triet  whieh  was  neither  fertile  nor  healthful  enoagh  to  have 

b«en  ehneaa  for  any  otlw*r  parpoee,  woa  at  tirst  an  asylum  for 

tluv  oQtUwefl  and  rleeper&te  charaeten  of  Italy,  it  ia  reason- 

•bIjeertH  [lolation  had  from  the  beginning  a  rery 

mSeoelhu).  iieoQs  compoaitioQ.    Possibly  the  genia 

whinh  rhiimeil  to  be  th«  only  g«jU*»  that  had  fathers  {patrtSs  in 

other  worda^  long  and  honorable  descent)»  and  consequently 

^^  only  jMrfi  hiamt,  wave  thamaelires  of  rather  artificial  make- 
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and  it  is  quite  conceivable  that  those  who  caizne  later  into 
the  Roman  circloj  although  not  less  natUTally  but  only  more 
recently  formed  into  families  of  the  orthodox  pattern,  were 
relegated  to  a  rank  of  inferior  dignity  in  the  state,  even  if  not 
excluded  from  a  place  in  the  curies  alongside  of  tl»e  patricians. 
But  there  were  also  many,  doubtless,  wlio  had  corae  to  Home 
as  aliens,  content  at  first  to  live  there  as  outsiders  fur  the  sake 
of  certain  iwlvantages  of  trade  to  be  had  only  on  the  banks  of 
the  Tiber,  and  who  hatl  in  time  given  birth  to  a  non-citizeu 
class,  which  had  forgotten  its  alien  extraction  and  had  become 
identified  with  the  city,  but  which  had  made  no  advance  l)e- 
yond  the  threshold  of  the  state.  Probably  these,  too,  were 
]}lebeian8.  Doubtless  the  same  name  included  also  those  who, 
whether  sub-citizens  or  non-citizens,  had  atta<^hed  themselves  to 
noble  patrons  in  the  half-servile  capacity  of  clients. 

153.  Secession  of  the  Plebeians  (b.c.  494).  —  Whoever  the 
plebeians  may  have  been,  the}'  were  indispensable  to  Rome  in 
her  struggle  for  supremacy.  They  came  year  by  year  into  a 
greater  military  imftortance,  constituting  more  and  more  exclu- 
sively the  rank  and  file  of  the  Roman  armies :  and  they  cm- 
ployed  their  usefulness  to  the  state  as  a  lever  by  which  to  raise 
themselves  to  complete  jwlitical  equality  with  the  senatorial 
families.  Their  first  decisive  step  demonstrated  their  strength, 
— to  themselves,  possibly,  as  well  as  to  the  patricians.  In  tlie 
midst  of  war,  and  with  their  arms  in  their  hands,  they  seceded 
from  the  city  and  threatened  to  establish  a  separate  govern- 
ment of  their  own.  Their  grievance  was,  that  they  were  at 
the  mercy  of  the  patrician  magistrates :  they  had  not  as  yet 
any  greater  demands  upon  which  to  insist  seriously  than  pro- 
te(!ti<>n  against  magisterial  tyranny. 

154.  The  Tribunes.  — They  were  heeded,  of  course.  A  seed 
of  revolution  was  sown,  as  usual,  without  any  one's  seeing  the 
promise  of  innovation  it  contained.  Tnbuues  of  the  people 
were  appointed :  at  first  two,  afterwards  five,  in  the  last  days 
ten.     They  were  officers  chosen  from  the  ranks  of  the  plebeians 
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,d  the  Senate  still  got  its  administrative  suggestions  heeded 
["wheu  it  could, as  of  old;  but  the  Comitia  Tributahad  virtually 
'absorbed  the  sovt*reij(iity.  It  \v:w  thu  assembly  of  the  whole 
people;  the  others  were  we;ikcnL*d  houses  of  lords. 

156.  The  Plebeians  and  the  Magistracies.  —  The  plebeians 
•were  not  sat.istitjd,  huwevcr,  with  a  growth  of  h^gislative  jjower 
and  the  intervention  of  the  tribunes  between  themselves  and 
the  magistrates.  They  were  not  slow  to  use  their  waxing  po- 
litical strength  tu  open  the  mogifstracies  to  their  order.  With 
a  true  instinct  for  strategy,  they  attacked  first  the  consulship 
itself;  they  would  gain  all  by  gaining  that.  But  the  fight  wa« 
a  long  and  stubborn  ojie  ulxjut  this  stronghold ;  the  consulship 
was  the  key  to  the  confttitation,  and  the  patricians  contrived 
to  delay  the  complete  triumph  of  the  plebeians  in  their  attack 
upon  it  for  a  century  and  a  h:ilf.  The  method  of  resistance 
which  they  adopted  was  at  once  astute,  bold,  and  successful. 
As  the  plel)eian8  appro.-urhed  complete  possession  of  the  coveted 
office,  the  iKitricians  steadily  curtailed  its  importance  by  par- 
ing away  its  prorogiitives  and  giving  them  to  officers  newly 
created  for  the  purpose  and  kept  carefully  within  the  patrician 
ranks.  At  tlie  l)eginniDg  of  the  contest,  when  it  first  became 
evident  tlmt  the  plebeian  right  to  high  office  must  be  recog- 
nized, the  plebeians  were  offered  consular  powers  in  the  field 
under  the  title  of  *  military  tribunes.'  The  tribunician  veto 
had  not  hitherto  been  able  to  protect  plebeians  outside  the 
city,  and  the  powers  which  the  consuls  exercised  despoti- 
c;Jly  in  the  field  were  those  of  which  the  plebeians  w^ere  most 
jealous.  Still  the  gift  of  a  share  in  these  extraordinary  powers 
under  a  new  title  did  not  satisfy  the  commons.  They  must  be 
admitted  to  the  consulship  itself,  with  its  dignities  and  its 
npwors  both  in  the  field  and  at  home.  The  law  was^  therefore, 
Si^e  to  concede  that  a  jdeljeian  ynifjht  be  one  of  the  consuls ; 
but  patrician  influence  and  intrigue  of  course  took  care  that 
none  should  be,  for  the  choice  was  made  by  the  Comitia  Cen- 
iuriata;  and,  for  fear  some  plebeian  might  somehow  creep  in. 
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the  offlw  of  Qucestor  was  created,  and  the  consular  priyileg© 
of  acting  as  treasurer  of  the  state  was  given  into  the  liaiiiU 
of  two  patrician  qua?stors.  The  plebeians  of  course  saw  that 
they  had  8\iffered  a  virtual  defeat,  and  pushed  on.  It  was  pres- 
ently enacted  that  one  of  the  consuls  must  be  a  plebeiaji ;  and 
the  law  was  carried  into  effect.  A  subsecjuent  law  threw  both 
consiilsliips  open  to  the  commons.  But  l)oth  times  the  patri- 
cians answered  by  cutting  off  a  ]>ieceof  the  consular  power  and  ■ 
keeping  that  piece  still  safely  in  their  own  possession.  First, 
Cennora  were  appointed  t«  exercise  the  important  prerogative, 
hitherto  appertaining  to  the  consular  office,  of  taking  the  census 
and  re\ising  the  roll  of  the  Senate;  and  then  Proilors  were 
created  and  vested  with  the  judicial  functions  which  the  con- 
suls h:ul  inherited  from  the  kings.  Both  these  offices  were 
denied  to  plebeian  candidates. 

Tractor'  was  the  original  title  of  the  officers  afterwards  called 
coDiuts.     It  was  now  revived  fur  another  ufflce. 

The  hierarchy  of  office  was  growing,  and  the  patricians  were 
maintaining  in  large  part  their  exclusive  hold  uj)on  j>ower; 
but  the  most  that  the  privileged  classes  were  gaining  was  delay. 
Eventually  the  door  to  every  office,  even  to  the  sacred  priest- f 
hoods  and  to  the  augural  college,  swung  open  to  the  plehs,  and 
the  old-time  hateful  inequality  between  patricians  and  plebeians 
was  8wej»t  utterly  away.  ■ 

157.  Breakdown  of  the  Republic.  —  But  the  struggle  l>e-  " 
twiiCn  the  orders  was  scarcely  over  before  the  approaching 
decline  of  the  Kepulilic  had  begun  to  become  manifest.  Rome 
had  been  attempting  the  impossible  task  of  administering  a 
vast  empire  by  means  of  a  city  constitution,  and  her  whole  j)o- 
litical  system  was  breaking  down  under  the  strain.  As  province 
after  province  had  come  under  her  dominion,  she  had  invented 
no  new  system  whereby  to  give  them  good  government  and  at 
the  same  time  preserve  for  herself  secure  controL  The  Romans 
never  invented  anything  new;  they  simply  adapted  old  foraM 
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and  institutionB  as  beat  they  might  to  new  needs  and  circum- 
stances. They  had,  therefore,  merely  stretched  tlie  tentacles 
of  their  city  conBtitution  out  over  the  worUl,  and  that  consti- 
tution showed  yearly  clearer  and  clearer  signs  of  being  about 
to  be  torn  asunder  by  the  strain. 

158.  Provincial  Administration.  —  The  consuls  and  praetors 
of  the  city  governinent  wt.'re  continued,  as  pro-consuls  and 
proprcetors,  and  sent  out  to  govern  provinces.  But,  once  away 
from  the  supervision  of  the  tribunes  and  the  criticism  of 
assemblies  and  Senate,  they  were  absolutely  irresponsible : 
save  only  that  they  wei-e  liable  to  trial  for  malfeasance  in 
office,  after  tlie  expiration  of  their  terms  of  service,  by  jury- 
courts  at  Rome,  which  were  of  course  out  of  sympatliy  with 
provincials  and  notoriously  open  tx»  be  bribed.  In  tlie  city 
itself  consul  and  prsetor  were  theoretically  independent  of  tlie 
conclusions  of  Senate  or  people;  out  of  the  city,  commissioned 
as  pro-consuls  or  pro-prtetors,  they  were  actually  indei>endent. 
They  were  city  officers  far  away  from  home  and  from  all  city 
oversight,  among  subjects  instead  of  among  fellow-citizens. 
In  Rome  justice  was  administered  by  the  magistrate,  always 
subject  to  ap[)eal  in  all  cases  which  were  not  in  tlie  first  in- 
stance heard  in  jury-courts,  and  well-known  law  governed  all 
decisions.  lint  in  liis  province  the  pro-magistrate  was  a  final 
judge  restrained  by  no  law  but  his  own  edict,  issued  on  enter- 
ing upon  his  provincial  command,  and  by  so  much  of  the  rules 
observed  by  hi.s  predecessor  as  he  had  chosen  to  adopt  in  that 
edict.  And  so  throughout  provincial  administration.  There 
I  being  no  way  of  collecting  taxes  in  the  province  by  means 
•of  any  strcUrhed  municipal  instrumentality,  the  taxes  were 
farmed  out  to  publicans.  There  being  no  way  known  to 
Roman  miuiicipal  method  of  bringing  local  government  in  the 
(rovmces  into  any  sort  of  systematic  co-o|>eration  with  the 
meral  administration,  towns  and  districts  were  often  suffered 
retain  their  own  loc^d  organization,  but  subject  to  the  con- 
it  harassment  of  lioman  interference.      Force  cured  the 
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w;oit.  '»»  «jfs»i-iii;  iiTto^imit  domination  served  instead  of  ad»; 

f|uiil.*'  iiiiu'liiiif'ry  ;  ft  fj<*uiiw  for  iutrigiie  and  for  o|>eu  subjuj 
ilmi  liHik  iliM  )i1nr4t  ((f  ^iit4^  Icj^Hlation.     The  world  waa 
iidi*  of  ral  lii-r  liifin  ii/lininirt*.fr*'!d. 

liHl.  CflUMi  of  Failure. — This  attempt  to  make  a  city 
fjiimlliuLioii  iicrvn  fur  tin;  guvoruraerit  of  a  whole  empire  failed, 
iUtfntiiri*,  for  the  chjiiljle  reason  that  it  was  impussible  to 
pnivido  nutMU*vn  for  the  miL^tKtniteA  who  had  gone  out  nomi- 
h.'tllv  iin  m'rviiiiU  nf  tJii'  city  witliout  };iviii{j  the  j>rovincials  a 
nhdH*  in  tlm  n(ivi»rnn»rnt,  and  iinjumftihle  to  give  the  provincials 
part  tti  a  n/Htem  whleh  knew  nothing  of  representative  assem- 
hlii'H,  unit  iMinnrt|ii((ntty  nulhiitg  of  riiiziinHhip  save  in  the  shape 
of  prirlh'gew  which  cMiihl  1m»  pxtrrcisrd  only  in  Kome  itself. 
The  provineen  ectuhl  not  bo  invitiMl  to  Rome  to  vote  and  sit  in 
the  uwRomlflteN  aiiil  tlie  jur3WTonrtfl.  And  it  was  not  citizenship 
to  U(iiii(<  ihiit  thn  provint'lalH  wiiulcd,  Itiit  Roman  citizenship 
in  UiM  prnvincH»«,  If  wni^h  a  Uiing  oould  be  invented,  with  power 
to  eurb  nniKinljutrfi  mut  foiuhMuti  pulilioans  on  the  Ki>ot, 

U\iy  EBtnbliahment  of  the  Empire. — The  only  rejnedy 
poiHNllt))*  til  lhi»  lUK'iont  world  was  to  overthrow  the  city  consti- 
tution ant!  bring  Home  to  the  sivno  level  with  the  provinces 
by  Klvtiitf  bnr  nnd  them  a  common  master  who  eould  unify 
Hil'  '  "n   ntnl  ovopnee  it  with  an  e<^ual  interest  in  the 

pi'  ,  ,1  all  iMtti*  of  a  e»msolidatoil  domain.  That  is  what 
(^imnr  fttlemiiteil,  nml  what  the  ovcrtlirow  of  the  Republic  and] 
tilt    .  '  1    iho  Kmpin*  woromplished.     Under  tfaq 

eon  ,(ix  the  pri>vineoR  had  been  administcrw 

I  M  Ittvme'ii  pro|)erty,  as  the  estate  of  the  Roman  pooiple;  under 
ihr  '  :  'ii.n1  in  their  single  persons  consular 

an>i  .u  and  pnvpnetoti^ua.  tribimioiaB  mtidl 

<pia^»»UiriAn  pouors,  the  provinees  very  soon  eatne  to  be  admin- 
ist- :-   '  .1  parts  of  Rome.     The  Senate  &til]  stood,  anjL 

I  m.M  .    offiofrs  nrre  still   formally  elt^eted  by  IJm 

p»-.  \  ;  bnt  the  oitT  lioeame,  Sivvroi'ly  Irss  than  tliH 

,  pt%r, ...  .  (30  perfect  oU^ienoc  to  the  Mn^irror;  proriii-' 


THE  GOVERNMENTS  OF  GnEKOE  AND  ROME:. 


107 


officers,  and  even  city  officers,  were  recognized  as  only  his 
iputies ;  the  Empire  wii3  unified  and  provincials  brought  up 
to  an  equality  with  their  former  masters  by  a  servitude  com- 
mon  to  alL     Canicalla's   iwt  of   uuiversal   eufninchisement, 
whatever  its   imme<Iiato  purpose  (  a.d.  212 ),  was  a  logical 
Ltcome  of  the  imperial  system.     All  were  citizens  where  all 
\>re  subjects. 

Evolutions  of  Government  under  tue  Empire. 


IGl.  Genesis  of  the  Empire.  —  It  is  not  possible  to  under- 
id  either  the  processes  or  the  significanpo  of  the  ostal»lish- 
lent  of  the  Empire,  without  first  understanding  also  the  dia- 
ipllne  of  disorder  and  revolution  by  which  l^Jiiie  was  prej)ared 
For  the  change  from  republic;in  to  imperial  forms  of  gov- 
ernment. The  Empire  was  not  suddenly  erected.  The  slow 
^Band  stubborn  habit  of  the  Roman,  degenerate  though  he 
^Hiail  become  by  reason  of  the  dissipations  of  conquest  and  the 
^H^wth  of  military  spirit^  would  not  have  brooked  any  sudden 
^Khange.  Tliat  habit  yielded  only  to  iufluenees  of  almost  ono 
HRundred  and  fifty  years  standing ;  the  changes  which  trans- 
muted the  Republic  into  the  Empire  began  with  the  agrarian 
?gislation  of  Tll)erius  Gracchus,  b.c.  133,  and  can  hardly 
said  to  have  been  completed  until  the  death  of  Augustus, 
..D.  14. 
1C3.  Tiberius  Gracchus  to  Augustus.  —  The  first  stages  of 
lie  change  which  \v:us  to  produce  the  Kmpii*e  liad,  indeed,  pro- 
ded  the  time  of  the  Gracchan  legislation.  The  strength  of 
le  Republic  had  lain  in  the  body  of  free,  well-to-d(»  citizens, 
in  a  race  of  free  peasants  as  well  as  of  patriotic  patricians,  in 
yeomanry  of  small  farmers  ratiicr  than  in  a  nobility  of  great 
id-holders.  Hut  the  growth  of  the  Roman  dominion  had 
lically  altered  all  the  conditions  of  Rome's  economin  life, 
the  ha^l  not  only  spent  the  lives  of  her  yeomen  in  foreign 
rars,  but  had  also  allowed  them  to  be  displaced  at  home  by 
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le  same  policy.    He  forced  to  enactment  laws  providing  for 
le  sale  of  grain  at  low  prices  to  the  jjeople,  for  the  cBtabltsh- 
lent  of  colonies  outside  of  Italy  in  the  provinces,  for  tho 
[mission  of  certain  classes  of  the  citizens  outsido  the  Senate 
to  a  participation  in  the  judicial  functions  then  being  monopo- 
lized by  the  senatorial  oligarclis,  and  for  a  new  method  of 
iK'Stowing  provincial  commands.     But  once  more  the  oligarcliy 
•u8hed  its  enemies  and  regained  its  de  facto  ascendency  in 
le  state. 

164.  It  was  the  rule  of  the  oligarchy  which  produced  Marios 
id  Sulla  and  the  cruel  civil  wars  between  the  respective  jwir- 
ies  of  these  rival  leaders.  Both  pai'ties  alike  threw,  now  and 
lin,  a  sop  to  the  commons,  but  neither  seriously  undertook 
\y  refonn  of  the  evils  which  were  sapping  the  state  of  eveiy 
element  of  republicanism.  The  Italian  allies  went  into  revolt, 
d  forced  their  way  into  the  privileges  of  the  franehise;  but 
itrigue  effected  their  real  defeat  in  the  struggle  for  substan- 
tial i)ower,  and  their  success  did  not  touch  the  economic  con- 
lition  of  Italy.  Sulla  was  aldn  to  carry  rt»actionary  legislation 
'hitdi  tniTied  the  constitution  back  in  some  respects  aa  fur  as 
he  times  of  Servius,  and  established  upon  a  Vmsis  of  definite 
LW  the  control  of  the  oligarchy.  Tlie  extreme  policy  of  the 
ligarchs  produced  reaction  ;  but  reaction  did  not  strengthen 
w  jjcoplu ;  it  only  developed  factions  ;  the  time  of  healthful 
^action  had  passed,  and  the  period  of  destroying  civil  war  hafl 
»me^  Civil  war  opened  the  doors  to  Ctesar  and  the  several 
'iumvirates,  and  finally  Rome  saw  her  first  emperor  in  Octa^ 
rius.  The  stages  of  the  transformation  are  perfectly  plain : 
lerij  had  been  (1)  the  decay  of  the  free  pt^asantry  and  the 
raiisfer  of  economic  power  from  the  many  to  the  few ;  (2)  the 
insoUdxition  of  oligarchic  power  in  the  Senate  j  (3)  reactions 
id  faivtional  wars;  (4)  the  interference  of  Ca?sar,  fresh  from 
reat  successes  in  Oanl  and  bai?ked  by  a  devoted  army;  (5) 
ic  formal  investiture  of  a  single  man  with  controlling  author- 
in  the  state.     Disorder  and  civil  war  hail  become  chronic 
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in  the  degenerate  st^te,  and  had  been  cured  in  the  only  feasi- 
ble way. 

lOo.  Transmutation  of  Republican  into  Imperial  Institu- 
tions under  Augustus.  —  Bvit  oven  in  the  (iiial  stage  of  the 

»at  change  all  appearance  of  ratUcal  alteration  in  time- 
honored  institutions  w;is  studiously  and  circumspectly  avoided. 
The  imjMTial  oiHce  was  not  cntatod  out  of  hiiud.  but  was  slowly 
jneced  together  out  of  republican  materials ;  and  the  process 
of  its  creation  was  ]trcsided  over  by  Ootavius,  the  Wst  possi- 
ble man  for  tliu  function,  a  man  who  w;is  at  ouce  a  consum- 
mate m'tor  and  a  cousummate  statesman.  C>f  course  there  was 
and  could  be  no  concealment  of  the  fact  that  predominance  in 
the  state  had  been  given  to  one  man ;  but  the  traditions  of  the 
republic  furnished  abundant  sanction  for  the  temporary  in- 
vestiture of  one  man  with  supreme  authority :  the  dictatorship 
hiul  been  a  quite  normal  office  in  the  days  of  the  Kepublic's 
liest  vigor.  What  it  was  j>osRil>le  and  prudent  to  conceal  was, 
that  one  man  had  Ix'come  permanent  master  and  that  republi- 
can institutions  bail  been  finally  overthrown.  Even  the  time- 
honored  forms  of  the  dictatorship,  therefore,  were  avoided: 
the  dirt-atorship  was  an  office  raised  above  the  laws  and  ren- 
dered conspicuous  in  its  supremacy,  and  had,  moreover,  been 
rpnd(?red  hateful  b}^  Sulla.  All  that  wius  desired  w:is  aecom- 
plLshed  by  the  use  <>f  regular  republican  forms.  The  framo 
work  of  the  ohl  ronstitution  was  left  standing;  but  new  forces 
were  made  to  work  within  it. 

lG«i.  Tn  the  year  43  b.c.  (Vtavius  had  formed  with  Antonius 
and  Lepidus  the  second  triumvirate  and  had  received  along 
with  these  colleagues,  by  decree  of  the  people,  supremo  au- 
thority in  that  capacity  for  a  pericxl  of  five  years ;  at  the  end 
of  those  five  years  {d.c.  38)  the  powers  of  the  triumvirate 
wen;  renewed  for  another  term  of  the  same  length.  This 
second  fieriod  of  tlie  triumvirate  witnessed  the  steady  a^lvauec 
of  Octa>'iiis  in  power  and  iriflii»'nce  at  the  expense  of  bis  col- 
leagues.    His  own  powt-TS  survived  the  expinition  of  the  five 
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yeaxs  (b.c.  33).  In  B.C.  31,  exeroising  the  military  imperiutn 
conferred  u]>on  him  in  32,  he  met  and  defeated  Antonius  at 
Actium,  pretending  to  meet  liim^  not  as  a  rival,  but  as  a  leader 
of  the  revolted  East;  and  after  Actium  he  wiis  supreme.  But 
he  still  ma/le  no  oj»en  show  of  any  jKiwer  outside  the  laws. 
The  years  2S  and  2i)  b.c.  saw  him  consul,  with  his  close  friend 
Agrippa  as  colleague.  By  virtue  of  the  censorial  powers 
originally  l>elongiug  to  the  consular  office,  and  now  specially 
conferred  upon  him,  ho  effected  a  thorough  reformation  of  the 
Senate,  raising  the  property  qualification  of  its  members,  in- 
tro<lucing  into  it  fresli  material  from  the  provinces,  purging  it 
of  unwortliy  members,  and  otherwise  preparing  it  as  an  instru- 
ment for  the  accomplishment  of  his  further  purposes.  In  b.c, 
28  he  formally  resigned  the  irregular  powers  which  he  had  re- 
tained since  33  by  virtue  of  his  membership  of  the  triumvirate, 
declaring  the  steps  which  he  had  meantime  taken  as  triumvir 
illegal,  and  pretended  to  be  about  to  retire  from  the  active  direc- 
tion of  affairs.  Then  it  was  that  the  pi-ocess  l>egan  which  wjia 
to  pot  the  substance  of  an  empire  into  the  forms  of  the  republic. 
167.  In  the  year  27  b,c.  he  suffered  himself  to  be  jwrsuatlud 
by  the  senators  to  retain  the  military  command  for  the  sake  of 
maintaining  order  and  authority  in  the  less  settled  provinces, 
and  over  these  provinces  he  assumed  a  verj'  absolute  control, 
appointing  for  the  administration  of  their  affairs  permanent 
governors  who  acted  as  his  lieutenants,  and  himself  keeping 
immediate  command  of  the  forces  quartered  in  them.  The 
other  provinces,  however,  rem:uned  'senatorial,*  their  afTaira 
directed  by  the  Senate's  decrees,  their  pro-consuls  or  pro- 
prietors appointed  by  the  Senate,  as  of  old.  Avoiding  the  older 
titles,  which  might  excite  jealousy,  Octavius  consented  to  be 
called  by  the  new  title,  sufficiently  vague  in  its  suggestions,  of 
'Augustus.'  I'lX'sently,  in  23  b.c.  and  the  years  immediately 
following,  he  was  successively  invested  with  tribunician,  with 
pro-consular,  and  with  consular  powers,  accepting  these  powers 
for  life.     In  19  b.c.  he  was  formally  entrusted  with  superWaion 
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'jtiu  Vtfu  UtMi^jlit  AofpHvtet  Into  tlie  |nmmmoo  of 
r  of  in/wrr,  io  Um  exMcise  of  vlucfa 
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(itil  itm  IUhI  fitiil  ri'ul  ilrtenninatian  nf  all 
'■t   M/hitlniKtrutinri    or  of   If^psLitinn.     The 
"HI   lit    M»|tulill<'iin    hiLii   hu[Hfriul  iiistitutions   liad 
f  '    "       *'     1    li  «iilwni|(H*nt  ompnrors  could  be  o 

M''  I  cjU'irinK  III'  uiitliority. 

I(M<  Mm  nAiluit  hiiI  rNtUnHUjr  ilvflt'lDta  In  11  •rii**  of  humor  could  have 
■  '  '  '  '  '  1  '  '  |iiii|>i'lt'  Willi  |u»rft'<'t  UMiv't^i*^  *''*■'  Kotnnns  did, 
I    '  la  tit  rii«illh|(  itf  ii  to  Ivarn  of  iu  having  \)evn  and* 

•)   nl;   l><  •^■<M  u\>  lo  •  tiiM-tl  11^  lnut(liti'r, 

'  •' M*f  l(  Miitct  \n>  ii'Mii'Milit'ivil  li«w  wi'loomc  llio  order  tocured  by 

K  *  iMi«t  liftw  hi-Mii  nfrtr  •!•  htiiR  n  |HTiod  of  cmtII  strifv  and 

K"-'  ■  iirti  till*  MM'tl  tif  ntiiriiKii  (iiid  initlnlirp  who  would  have 

^^|B|t'<  >ii(<i'  itr  i|iitkrii  opt  H  i>i|to»un*  of  the  do»i|;rn»  of  Aufrus- 
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The  ilatc  vrantcil  r«Bt  anri  order  inil  lucked  loadrrit  who  would  Iiave 
resisU'il  llii*  jiurclissc  of  urdi*r  ur  rust  ut  luu  (treat  a  ou&t  to  lUiorry. 

OcUvius  hnd,  murcover,  Bince  Actitim,  hi^en  tit  the  head  of  aboat 
two  score  Teiernn  legions,  "conscioiu  of  their  ttrength,  Hnd  of  the 
wenkncu  «f  Hit;  consliOition.  IiAhittifttod,  during  twiiily  jrenrn  of  civil 
war.  to  erery  act  of  blood  and  violence,  and  paetsionxlely  devoted  to 
the  house  of  CfeRftr."  ^  It  might  hnve  been  rlnngeroui  to  Inugh  at  the 
farce. 

169.  The  Completed  Imperial  Power.  —  The  emperor,  thus 

CTCati'd  as  it  were  a  imiltiple  lua^istnite  junl  supreme  leader  in 
11  affairs  of  stiitc,  thimgh  Tioininally  C'IoUkmI  with  many  dia- 
powers,  in  reality  occupied  an  office  of  perfect  unity  of 
'chara/:ter.  Ho  waa  the  state  piTsonificd.  No  functiou  oitlier 
of  legislative  initiative  or  of  mag-isterial  supervision  and  direc- 
tion waa  forei^  to  his  prerogatives:  he  never  si)oke  but  with 
authority;  he  never  wished "Imt  with  jiower  to  execut»i.  Tho 
magistrates  j»ut  into  tlie  old  ollirea  by  ptijnilar  choice  were 
completely  dwarfed  in  their  routine  of  piece-iueal  functions  by 
tho  high-statured  i>erfeetion  of  his  power,  rounded  at  all  points 
and  entire.  Such  minor  jwwers  as  were  needed  to  complete 
the  symmetry  of  his  oftif:e  wore  reiulily  granted  by  the  pliant 
Senate.  A  citixen  in  dress,  life,  and  beaj'ing,  he  w;is  in  reality 
a  monarch  such  as  the  world  hiul  nt)t  before  seen. 

170.  The  New  Law-making,  —  The  only  open  breach  with 
old  republican  method  was  effected  in  the  matter  of  legislation. 
'Even  the  forms  of  jxipular  legislation  ceased  to  be  observed; 
the  popular  assemblies  were  left  no  function  but  that  of  elec- 
tion J  the  senate  became,  in  form  at  least,  the  single  and  su- 
preme law-making  authority  of  the  state.  The  senate  was, 
indeed,  the  ci-ejiture  of  the  emi»erar,  senaU^rs  being  made  or 
immatle  at  his  pleasure;  but  it  had  an  ancient  ilignity  Udiind 
which  the  power  of  the  sovereign  took  convenient  shelter 
against  suspicion  of  open  revolution.  Its  supreme  decrees,  as 
Gibbon  says,  were  at  once  dictated  and  obeyed.     **  Henceforth 

1  Gibbon,  Chap.  Til.  (Vol.  I.,  p.  30,  of  Harper's  editioo.  1840). 
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'  '^qrf^r  tfw  «4ft  aovfet  of  him,  tat  ad 
_  '■  <l»9  ^4«fU  a»  wboliiiwmti  of  ioi 

A»  t*t->  i&  v.ft'^Unf^  arilii  tlae  oU 

iff  a/ut^'  >>  '••  -*»••  ^>-^  Mf'^^^.t  t4ham  arliicL  b«  beld,  as  did 

lUiTHgit,'  l>*f  fttrit  fm/i/ut/ileM  ir>  bin  ovu  ufBcialiy  and  reau^fto 
WttrtJ  /u/iit^ulti^il  \ty  thi'jii,    H*^  uaiJMfd  tb«  aistbomed  jorigts 


tliH  0'  I        >1  fi'iKii      Ifitrtiig  llif  fi'lKi)  nt  TilH'Hut  the  ri^Hit  tu  e\rv 

ttHitmt*  ltt\UiW¥t\  \Uo  li'gUlttUrM  |iowcr,  tiaiiaiti|(  from  Oiv  usomblie* 
lliv  Ni'tiHtr, 

NhigHlNrly  viiiintfli  tli»  illinlnUlifil  nfflcrii  ilill  npeii  to  election  wen* 
fiiui'h  iiiMirlil  *fli>r  M  liiMMtn.  riKiutfli  fltlrd  for  the  mnBt  pnrt  with 
iihii'IIiImIxs  tiiihii'il  hy  ihit  i>fii|i<<r(jr.  they  iolm*(><l  the  civic  ninbiti»n((  uf 

many  n  imirii  inn 


M 


171.  Judicial  Powort  of  the  Senate  — What  principal! 
iiMhli'iUiiltMl  tu  iiiiiiiitaiii  till'  ili^nily  aiwl  iiiiiK>rtanco  of  th<3 
«r<tMiiii  lit  ilti«  iH\r\y  liixyn  of  l\w  Kini>irn  wtu)  its  function  as 
A  i»iMirt  t»f  juntini'.  Iti  iht^  pt'rfitrinauoo  of  this  fuuctirm  it 
Wm  RttU  VdMotiHAfiM  luurh  iiMlt'pciuU'U(M>.  Some  U'latod  tra- 
lUllntiM  tif  tU:it  niirit*iit  i^httpuMit'o  whioh  tho  Senate  of  the 
l{»|tMltlii^  \\Ai\  kuowti  and  dolijfhttM  in,  Init  which  muld  li 
^^^he  111  ihf*  Hlintwphotv  of  rwJ  liU*rty,  still  mad^  themsel 
'  Ihv^  dt^ltAli^  <^f  Uu«  frrat  cam»  {ilcadtnl  in  the  i^trioi 

Growth  of  Nev  Offltosu  —  As  ih9>  iinjxrml  office  grew 

\  itsrlf  to  that  $nt>wth,  a  new 

tiul  about  \t    l^r»f««t8  (pre- 

haul  h»««  ih  th^'  <4irlter  <laj%  d^fMtk*  eommbsiooed 


Pl 


the 


*^    Kur<|  C^i^KVir  (,Kr«ela  «r 
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to  perform  some  special  maj^nsterial  fanction ;  but  now  there 
canto  into  existence  a  permanent  office  of  Prefect  of  the  City,  and 
tbo  incumbent  of  the  office  was  nothing  loss  than  the  Kmpf rora 
vice-regent  in  liis  absence.  Pnutorian  cohorts  wi?re  organized, 
under  their  own  Prsefect,  as  the  Kmperor*s  special  body-g\jar(L 
The  city,  too,  was  given  a  standing  force  of  inij-jerial  police. 
Procurators  (proctors),  official  stcwarda  of  thu  Emperor's  i>rivy 
purse  both  at  home  and  in  the  provinces,  at  first  well  regiUated 
subonliuates,  carne  jtresently  into  very  sinister  i)romineuce. 
And  the  Privy  Council  of  the  nioniirch  more  and  more  absorbed 
directive  authority,  preparing  the  decrees  which  were  to  go 
forth  in  the  name  of  the  Senate. 

173,  The  Provinces.  —  But  it  was  the  provinces  that  gavo  to 
the  Empire  a  life  and  a  new  organization  all  its  o^vn.  If  the  Re- 
public had  proved  a  failure  in  Uome  bcwiuse  of  economic  decay, 
and  the  too  great  strains  of  empire,  how  much  greater  had  its 
failure  been  for  the  provinces  !  No  one  had  so  much  reason 
to  welcome  the  establishment  of  the  inijierial  government  as 
had  the  provincials;  and  none  so  well  realized  that  there  was 
cause  for  rejoicing  in  the  event.  The  officials  who  hiui  ruleil 
the  provinces  in  the  name  of  the  Kepublic  had  misgoverned, 
fleeced,  ruined  them  at  pleasure,  and  without  responsibility; 
for  the  city  democracy  w;wi  a  nuiltitudinous  monarch  without 
Dai>ability  for  vigilance.  But  M-ith  a  single  and  j>ermanent 
master  at  the  seat  of  govenmient  the  situation  was  ver)' 
different.  His  fimincial  interests  wore  idcntitied  with  the 
proai>erity  of  the  provinces  not  only,  but  also  with  the  pecuni- 
ary linnesty  and  administrative  lidclity  of  the  im[>erial  officera 
throughout  the  Empire;  with  Iiim  it  was  success  to  keep  Ids 
sulKirdiuates  in  diseii>line,  failure  to  lose  his  grip  upon  them. 
That  province  estt^cmed  itself  fortunate,  therefore,  which 
passed  from  seiiaturial  eontnil  and  became  an  imperiid  prov- 
ince^ directly  under  the  sovereign's  eye  (sec.  1G7)  ;  but  even 
in  the  senatt)rial  provinces  the  emperor's  will  worked  for 
order,  sabordiuation,  discipline,  for  regular,  rigid  control. 
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Under  the  emperors,  moreover,  the  Senate  gained  a  new 
interest  in  the  provinces,  for  its  membership  became  largely 
provincial.  Tho  notables  of  the  provinces,  nmn  of  jiromincnt 
Btiitiuu,  either  for  wealth  or  for  political  service,  in  the  prov- 
inces, gained  admission  to  the  Senate.  There  were  at  last 
champions  of  tho  provinces  within  the  g:overmuent,  as  well  as 
imperial  officials  everywhere  acting  as  the  eye  of  the  Emperor 
to  search  out  raala<lniinistration,  and  as  his  mouth-pieces  to 
speak  his  guiding  will  in  all  things. 

174.  The  Empire  overshadows  Rome.  —  In  another  and 
even  more  notable  respect,  also,  the  provinces  were  a  decisive 
make-weight  in  the  scale  of  government  after  the  establish- 
ment of  the  Empire.  The  first  five  emperors  (Augustus  to 
Nero)  figured  as  (tf  the  Julian  line,  the  Hue  of  Caesar,  and 
under  thorn  tlic  Empire  was  first  of  all  Koman,  —  was  liome's; 
but  for  their  successors,  Rome,  though  tho  capital,  was  no 
longer  the  embodiment  of  the  Empire.  The  levelling  of  Rome 
with  the  provinces  began,  indeed,  with  Augustus;  Iwth  the 
personal  and  the  municipal  privileges  hitherto  confined  for 
the  most  pai-t  to  the  c^ipital  city  and  its  people  were  more  and 
more  widely  an<l  lilwrally  ext*>nded  to  the  towns  and  inhabi- 
tants of  the  provinces.  Griuinally  the  provinces  loomed  up 
for  what  they  were,  by  far  the  greatest  an<l  most  important 
part  of  the  Empire,  and  the  emperors  began  habitually  to  see 
their  dominion  as  a  whole.  Under  tho  successors  of  the  Jidian 
emperors  this  process  was  much  accelerated.  I'resently  Trajan, 
u  Koman  citizen  bom,  not  in  Italy,  but  in  Spain,  ascended  the 
thrnue.  Hadrian  also  came  from  a  family  long  settled  in 
Spaiti ;  so,  too,  did  Marcus  Aurelius.  Under  such  men  the  just 
balance  of  the  Empire  was  established ;  the  spell  was  broken ; 
tlift  emperors  niled  from  Rome,  but  not  for  Rome  :  tlie  Empire 
had  dwarfed  the  city. 

VCi.  Nationality  of  the  Later  Emperora.  — The  Utcr  emperors, 
ibtrotlncc'iJ  during^  Hio  n^^imf  of  militnry  n.'»olution.  were  some  of  ihem 
001  even  of  Koman  blood.     Eln^nUnlus  whb  a  fiun-pricit  from  SyrU; 
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Maximm  wu  a  Tliracinn  peasant;  DiocletiKn.  with  whum  the  period  of 

niilitiiry  revolution  may  be  »uiil  to  have  closud,  nml  who  w:n  the  reorgnn- 
ixer  of  the  Empire,  was  born  of  a  bumble-  Dnlnmtiati  fnniily.  Iltnue- 
furth  Lnlin  Lluotl  was  to  tetl  for  Uttlc  or  nothintt.  The  centrv  (if 
gravity  had  shifted  awajp  from  Unine.  After  the  second  century  even 
the  I^tin  language  fell  into  derny,  and  Greek  became  the  language  of 
unitrenal  acceptance  and  of  elegant  use. 


176.  The  Army. — Tho  clevatiou  of  the  pi'oviiices  to  tlnir 
proper  status  witUiii  tlte  Empire  meant,  however,  most  iinUui>- 
pU/y  the  elevation  of  tli6  provinoial  armieH  to  political  proiui- 
nenuc.  Very  early  iu  tlie  history  of  Rome*s  couqmrsts  her 
armies  Lad  eome  to  be  maik',  up  largely  of  provincial  levieSi 
aod  as  the  Empire  grew,  the  armies  by  which  it  was  at  once 
extended  and  lield  together,  became  less  and  loss  Koman  iu 
bloodf  though  they  remained  always  Roman  in  discipline,  and 
long  remaiued  Roman  in  spirit.  Gauls,  Germans,  Scythians, 
men  from  almost  every  barUiriau  people  with  which  Rome  bail 
come  in  contact,  pressed  or  were  forced  into  the  Roman  ser- 
vice. And  by  the  time  the  last  days  of  the  Republic  hiul  come, 
the  govermiient  trembled  in  the  presence  of  the  vast  ai'mies 
which  it  liad  created,  Augustus  studiously  cultivated  the 
indispensable  good-will  of  his  legions.  It  was  the  i>r;*?t(>rian 
guard  that  chose  Claudius  to  bo  Emperor.  Very  early  the 
principle  was  accepted  that  the  Emperor  was  elected  **by  the 
authority  of  the  Senate,  and  tfm  consent  of  the  aoldierB.-*  Galba, 
Otho,  and  Vitellius  were  the  creatures  of  the  military  mob  in 
Rome.  Even  the  great  Flavian  emperors  came  to  the  throne 
nf>on  the  nomination  and  support  of  their  legions.  And  then, 
when  the  best  days  of  the  Empire  were  past,  there  c^ame  that 
dreary  period  of  a  hundred  years,  and  more  than  a  score  of 
em[)crors,  which  was  made  so  hideous  by  the  ceaseless  contests 
of  the  provincial  armies,  as  to  which  should  be  permitted  to 
put  its  favorite  into  the  seat  of  the  Ciosars. 

177.  Changes  in  the  System  of  Government.  —  It  was  in 
part  the  violence  of  this  disease  of  the  body  politic  that  sug- 


THE  G0VERXMENT3  OF  GREECE  AND  EOME. 


119 


The  domestic  miniAterial  siTvice  of  the  early  Empire  wns  of  conrM 
tht  Mme  in  germ  as  that  organization  of  ttfwanls.  diHtnlterlains,  hot- 
Icn,  ■nd  the  rest  to  be  found  in  the  courts  of  mcdiwAl  Europe,  out  of 
which  our  tnodum  miniitrius  and  cabinets  have  boon  erolvcd.  Il  was 
to  come  very  near  to  its  modem  development,  us  we  shall  icc,  under 
Constantine  (sec.  1B4). 


178.  Of  course,  aa  the  imperial  system  grew,  offices  xntilti- 
yVicil  in  the  provinces  alsa  Provincial  governors  liad  at  first 
little  more  than  functions  of  presidency  and  8U}>eriutendence. 
Local  autonomy  wiis  by  the  wiser  emperors  for  a  long  time 
very  liberally  encouraged.  Tho  towns  of  the  provineos  were 
left  to  their  own  governments,  and  local  ciistoms  were  suffered 
to  retain  their  ixitency.  But  steadily  the  imperial  system  grew, 
by  int<;rferr'nco,  simietlmea  vohmteered,  sometimes  invited. 
The  usual  itching  activity  took  possession  of  the  all-powerful 
burcaucraey  wliieh  centralized  government  created  and  fostored. 
Provincial  governors  were  before  very  long  surrounded  by  a 
numerous  staff  of  ministers ;  a  great  judicial  system  sprang  up 
aliout  them,  presided  over  often  by  distinguished  jurists :  Roman 
law  jM'iietrated,  with  Koman  jurisdiction  and  iriterference,  into 
almost  evt-ry  affair  both  of  public  and  of  private  concern.  Cen- 
tralization was  not  long  in  breeding  its  necessary,  its  legitimate, 
hierarchy.  The  final  fruit  of  the  development  was  a  civil  ser- 
vice, an  official  caste,  constituted  and  directed  from  the  capital 
and  regulatt*d  by  a  semi-miliUiry  discipline. 

179.  Constitutional  Measures  of  Diocletian. — Tho  period 
of  revolution  ami  transition,  the  period  wliich  witnessed  tlie 
mutinous  ascendency  of  the  half-kirbaric  soldiery  of  the  prov- 
inces, lasted  from  the  year  180  to  tho  year  284.  In  the  latter 
year  Diocletian  ascended  the  throne,  and  presently  exhibited 
in  the  changes  wltieh  he  introduced  the  constitutional  altera^ 
tions  made  necessary  by  thiit  hundred  years  of  iicry  trial.  All 
tho  old  foundations  of  tho  constitution  had  disappeared :  there 
Was  no  longer  any  distinction  between  Komana  and  barbarians 
within  tho  Empire:   tho  Empire^,  indeed,  waa  more  barbarian 


&  pure  mnitary  despotism.  The  Se^  ai 
lioan  offices  liavo  clisai>peared,  except  as 
contributing  to  the  pageantry,  but  not  to  i 
government.  The  government  assumes  a 
penses  with  every  oM-time  sanction  The 
from  oM  forms,  hus  become  a  matter  of  di 
zation  merely. 

180.   The  measures   of  Diocletian  were 

my  furnbhed  a  foimdation  for  what  cat 

the  han.l  of  CoiisUmtine.     Diocletian  sout 

and  iiuperuil  authority  by  dividing  the  cor 

pire  under  chiefs  praetitsally  independent  ol 

Jiim,  tli.nigh  atjtins  nominally  under  his  hi 

ciate.l  Muximian  with  himself  as  eo.re«,Dt. 

K  sepiimte  court  at  Mediolanum  (Milan)  th 

iHl  Africa.     His  own  court  he  wt  up  at  ifi, 

la,  iu.a  he  retained  for  hiinself  the  Bf,reni 

■  weU  a«  the  p.neral  overlordship  a.  chief 

s.       Ibe  frontier  provim-es  of  Gaul   Brit 

■trusted  to  Uie  povernn.eut  of  a  'Cu-sar'  t. 

Provirorum  (Trier)  in  Gaul  served  as  a'  ca 

i.ddefeuet.of  Ulyric.m  to  another  -C^Z 
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ISl.   Reforms  of  Constantine.  — This  division  of  authority, 
►f  oourst-,  brought  about,  after  tho  retirement  of  Diocletian,  a 
itruggle  for  supremacy  betwewii  many  rivals ;  that  struggle 
med,  fortunately,  in  tho  undisputed  ascendency  of  Constiin- 
tine,  a  man  able  to  reorganize  tho  Empire.     The  first  purpose 
„of   the  new  Emperor,  indeed,  was  to  recast  the  system  alto- 
ler.     Ho  meant  to  divide  administrative  authority  u{}on  a 
rery  different  plan,  which  should  give  him,  not  rivals,  but  aer- 
rauts.     His  first  care  was  to  separate  civil  from  military  com- 
laod,  and  by  thus   splitting  power  control   it.    There   was 
leuceforth  to  be  no  all-inclusive   jurisdiction   save  his   own. 
^>r  the  purposes  of  civil  administration  he  kept  the  fourfold 
ivisiun  of  the  territory  of  the  Euipire  auggoated  by  the  ar- 
kgcments  of  Diocletian,  placing  over  eaidi  'pn»fectnro'  (for 
was  the  name  given  to  each  of  the  four  divisions)  a  Pr»» 
trian  Prasfect  empowered  to  act  as  supreme  judge,  as  well  as 
[iupreuie  finai»cial  and  administrative  agent  of  the  Eniix»ror,  in 
lis  special  domain,  as  the  8\»perintendent  of  provinciiil  gov- 
ernors, and  as  final  ailjudicator  of  all  matters  of  dispute :   as 
full  vice-regent,  in  short,  in  civil  afEairs. 

Under  the  ftrrangoments  of  Diocletian  each  Augustus  and  each 
Cwsar  had  hnd  a  pnrtorian  prefect  associntcil  with  him  an  his  tieiiten- 
aol,  —  aa  successors  under  much  altered  circ urns t tin ces  to  the  title  of 
the  ohi-timc  pneiortan  prvfect  of  Rome.  Under  Constantine  there 
were  the  four  pnefccts,  but  no  Augnetl  or  Ciesnrs  placed  over  thera»  no 
master  but  Constantine  himself,  and  possesilnft  functions  utterly  dis- 
similar from  those  of  the  older  praetorian  prefect  in  that  they  were  not 
at  all  mitilnry,  but  altogether  civil. 

The  pnrinrinn  jfunrds  were  finally  abolished  tinder  Constantine.  For 
(lieni  Llie  pluy  wag  over. 

182.  The  four  proefectures  Constantine  divided  into  thirteen 
'dioceses'  over  which  were  placed  vicars  or  vicc-prasfects ;  and 
these  dioceses  were  in  their  turn  divided  into  one  hundred  and 
sixteen  provinces  governed,  a  few  by  pro-consuls,  a  somewhat 
larger  number  by  *  correctors,*  many  by  'consulars,'  but  most 
>y  *  presidents,' 
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**  AU  the  olril  magistrates/'  Mja  Gibbon,  "  were  drawn  from  tbe  pro> 
feMion  of  the  liiw."  Every  candidate  for  place  had  first  to  receive  fire 
jean*  Uaimog  in  the  law.  After  that  he  wa»  ready  for  the  official 
climb:  employment  in  succeuiTe  rankt  of  the  service  might  bring  him 
at  last  to  the  goTemment  of  a  diocese  or  eren  a  pnefecture. 

183.   Such  was  the  ciril  hierarchy.     Military  command  was 
ited  in  four  Masters-General  superintending  thirty-five  sub- 
ordinate commanders  in  the  provinces. 

These  subordinate  commanden  bore  rarious  titles;  they  were  all 
without  distinction  dukes  (ducts,  leaders) ;  but  some  of  ihcm  had 
attained  to  the  superior  dignity  of  coants  (comitu). 

1S4.  The  Household  Offices.  — Constantine  emphasized  the 
break  with  the  old  order  of  things  by  permanently  establish- 
ing his  capital  at  Byzantium,  which  thereupon  received  the 
name  of  Constantinople,  a  name  whose  Greek  form  still  fur- 
thpT  jK>ints  the  siguificance  of  the  shifting  of  the  centre  of  the 
Empire.  Rome  herself  had,  so  to  say,  become  a  province,  and 
the  administration  was  in  the  Greek  East.  The  court  at  Con- 
stautinoplef  moreover,  took  on  the  oriental  magoificeuce,  treated 
itself  with  all  the  seriousness  in  points  of  ceremony,  with  all 
tbe  pomp  and  consideration  that  marked  the  daily  life  of  an 
Eastern  despotism.  The  household  ofiices,  created  in  germ  in 
the  early  days  of  the  Empire  (sec.  177),  had  now  expanded 
into  a  great  hierarchy,  centring  in  seven  notable  offices  of  state, 
and  counting  its  scores  and  hundreds  of  ofiicials  of  the  minor 
sort  There  was,  (1)  the  Great  Cfiamherlain;  (2)  the  McLMerof 
Oj/Ux*,  whom  later  days  wotdd  probably  have  called  justiciar, 
%  magistrate  set  over  all  the  immediate  servants  of  the  crown ; 
(3)  an  imperial  chancellor  under  the  name,  now  entirely 
stripped  of  its  old  republican  significance,  of  Qucnator  (sec 
156)  ;  (4)  a  Trtaturer-G^neral^  superintendent  of  some  twenty- 
nine  receivers  of  revenue  in  tbe  provinces,  overseer  also  of 
foreign  trade  and  certain  manufactures ;  (5)  a  treasurer  called 
CoHni  of  the  Priv^  Mevtmue  of  the  monarch;  (G  and  7)  two 
CovnU  of  Uke  DomeaUct,  new  praetorian  pnefects,  comi 
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[the  one  the  cavalry,  the  other  the  infantry,  of  the  domestic 
>8,  officera  who  in  later  times  would  probably  have  been 
»wn  as  constable  and  master  of  the  horse. 

185.  We  haTe  thus  almost  complete  ia  the  fyttem  of  gorernment 
perfected  by  Constantinc  that  machinLTy  of  bouBchold  officers,  mili- 
tary counts,  and  provincial  lieutenants  which  was  to  scrre  ai  a  model 
Ihroughoul  the  Midillc  Ages  whcrerer  empire  should  arise  and  need 
organization.  'Hie  'companions'  {comites)  of  the  Teutonic  leaden  held 
a  much  more  honorable  potiition  than  did  the  domestic  servants  of  the 
Roman  Emperor,  and  their  dimity  they  transmitted  to  the  hoasehold 
officeri  of  the  Teutonic  kini^dums ;  but  the  organi^tation  effected  by 
Constantine  anticipated  that  system  of  government  wliicU  has  given  us 
our  provincial  Bovcmora  and  our  administrative  cabinets. 

186.  The  Eastern  and  Western  Empires;  Greek  and 
Teuton.  —  The  conquests  within  the  Empire  effected  by  the 
Teutonic  peoples  in  the  fifth  century  and  the  centuries  imme- 
diately following  cut  away  the  West  from  the  dominions  of 
the  Emj>eror  at  Con8tantinoi)l6.  The  division  between  East 
and  West,  which  Diocletian  had  recognized  in  his  administra- 
tive arraugemeuts,  at  lengtli  becaiae  a  permanent  division,  not 
merely  an  administrative,  but  a  radical  political  separation, 
and  the  world  for  a  while  saw  two  empires  instead  of  one: 
a  Byzantine  or  Greek  empire  with  its  capital  at  Constan- 
tinople, and  a  Western  empire,  with  its  capital  at  Rome  or 
Ravenna.  Wlieu  Italy  fell  again  nominally  to  the  Eastern 
Empire^  in  470,  she  did  not  carry  the  rest  of  Western  Europe 
with  her.  The  West  had  fallen  apart  under  the  hands  of  the 
Germans,  and  was  not  to  know  even  nominal  unity  again  until 
the  Holy  Roman  Empire  should  arise  under  Charles  the  Great 
(sec.  3G4).  Meantime,  however,  the  Eastern  Empire  rotainccl 
in  large  part  its  integrity  and  vigor,  as  well  as  its  adminis- 
trative organization  also.  It  was  not  to  be  totally  overthrown 
tmtil  1453. 

187.  Religious  Separation  and  Antagonism.  —  The  political 
separation  thus  brought  about  between  tlie  Eastern  Empire  and  Iho 
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•A|>ariit<«  family  orjponization ;  but  ax  associated  cooDcillors  they 
ill  (4  mouiiurfl  merg^MJ  thf^ir  individuality,  at  least  their  eoli- 
ciurity ;  tht*  luw  of  primot{4fiiiturK  be(f.iu  to  be  weakenedj  and 
A  iJrift  WOM  aturU^d  towards  tbut  |»or80tuil  individuality,  as  con- 
<(    '  M.-d  frrmi    roriHtruU*,  family  iudiWduality,  which 

•  i  iiiodcni  from  vi^^ry  (UH>Jent  politics.     Men  began 

to  havQ  hninf*dJatu  connection  with  the  state,  no  longer  touch- 
ing it  only  ttirou^h  thoir  family  chief.  Citizenship  began  to 
dihiiiH'iali'  iUioir  Iroui  kinHhip. 

Ilil.  Influence  of  a  Non-Citizen  Class.  —  And  by  the  time 
Iridlvidiiul  t'itixttiiHtii]!  liad  thiiR  rmorgod,  a  ]>opulation  alien  to 
tliM  nnrit'iit  Uln  (uid  unknown  to  l\w  iM>litics  of  the  ancient  city 
wild  at  ihn  i^ih^Hof  the  conKtitiition  demanding  admittance.  A 
non-cit.i/rn  ela.iM,  alien  or  native  in  origin,  plebSy  clients,  metics 
or  fwriirci^  oAitisted  to  richt>8  by  enterprise  in  trade  or  by  in- 
duHtry  in  t.hi*  nnn'Iianie  arts,  (ir  else  sprung  into  importance  as 
Utt^  uuiinHtuy  ot  Ht;utding  armies,  demanded  and  gained  a  voice 
In  the  afTaini  of  titatea  wliieh  they  had  wearied  of  serving  and 
had   !  '1  to  niliv 

lit:  sion  determines  Institutions. — And  they  brought 

with  them  tlie  most  powerful  iustnnuent  of  change  that  poli* 
tih^  hiifl  ever  known.  The  womi<nt  any  one  w:is  admitted  to 
political  privilc$»ra  bo^tauso  he  domaiuled  it,  and  not  beeauue  en- 
li'.V  d  to  it  by  HomX,  it  wa»  evident  that  the  iromomorial  rule 
i'l  rtir^'Twhip  had  bdiAti  finally  overset  and  that  thereafter  dis- 
i-.t^>;  1  ,  .(  A .  jelling  of  idMOMiiuMl  expedienciflB,  was  to  be  the 
OMMuu  o(  iklermining  tlie  forms  of  conatflwrtoaa^  I)i9ea»> 
i»  %h»  frMit«*st  ot  all  wion&ei&  It  ntiOBilins  werythun^ 
looeW>  It  i\ybm  pAaeiplee  of  all  Isdse  aancdtr  mzkd  throws 
Imck  npou  t^nr  fiMn— Miin>HB  If  thr3r  kacrs  bo 
*Mwws>  it  nithkvdy  cvmIm  IImb  out  of 
m^  i»s  owtt  ettMinuutts  m  th«ir  ste«L  It  was  this  grtAfc 
<^Bm  UmI  Iko  fkkA  bod  brai^t  ia  vifth  Umb.    It 

^   %.b«««BflW- ^1^   *'  «rk*  aLm 
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193.  Politics  separated  from  Religion.  —  Tho  results, 
though  ottontimes  slow  iu  coming,  were  momentous.  Laws 
and  institutions  took  on  changed  modes  of  life  iu  this  new 
atmosphere  of  disenssion.  The  outcome  w;is,  in  brief,  tluit 
Politics  took  precedence  of  Keli^jdou.  Law  had  been  the  cliild 
of  Religion :  it  now  became  its  colleague.  It  leased  its  com- 
nmnds,  not  on  immemorial  customs,  hut  on  tlio  common  will. 
The  principles  of  government  received  the  same  life.  Votes 
superseded  auguries  and  the  consultation  of  oracles.  Keligion 
could  not  be  argued  ;  politics  must  be.  Their  provincoa  must, 
therefore,  be  distinguished.  Government  must  be  the  ward 
of  discussion :  religion  might  stay  with  the  unchanging  gods. 

194.  Growth  of  Legislation.  — Nor  was  this  tho  only  con- 
sequence to  law.  Once  open  to  being  made  by  resolution  of 
assemblies,  it  rapidly  grew  both  in  mass  and  in  complexity. 
It  beciime  a  multiform  tiling  fitted  to  cover  all  the  social  needs 
of  a  growing  and  various  society ;  and  a  flexible  thing  apt  to 
be  adjustiid  to  changing  circumstances.  Evidently  the  legis- 
lation of  modem  times  was  not  now  far  off  or  difficult  of  ap- 
proach, should  eixciimstances  favor. 

105.  Empire.  — Finally,  the  conquests  of  the  Greeks  under 
Alexander  suggested,  and  Kome  in  her  conquering  might  sup- 
pliedj  what  had  not  been  dreamed  of  in  early  Aryan  politics, 
namely,  wide  empire,  vast  and  yet  centralized  systems  of  ad- 
ministration. The  first  framework  was  put  together  for  tlie 
organization  of  widespread  peoples  under  a  single  government. 
Ancient  politics  were  shading  rapidly  off  into  modern. 


RePRESEXTATIVE    AuTnORITIES. 

Od  Greek  Institutions ; 

GUhertf  GustAT.  "Handbuch  der  Grierhischcn  StAatsQlterthiimor.** 
Leipzig,  1881. 

Sehfitnann,  G.  F..  "  Tho  Antiquities  of  Greece :  The  SUte,"  Trans- 
lated by  E.  G.  Hardy  and  J.  S.  Mann.     London,  1880. 


IV. 


ROMJLN   DOMINION  AND  ROMAN  LAW. 


196.  Currency  of  Roman  Law* — Roman  law  has  enterod 
into  all  modern  systems  of  jurisprudence  as  the  major  element 
iu  their  structure  not  only,  but  also  as  a  chief  source  of  their 
principles  imd  practice,  having  aelnoved  perpetual  dominancy 
over  all  legal  conception  and  perpetual  presidency  over  all  legal 
development  by  reason  alike  of  its  singular  jyerfection  and  its 
world-wide  currency;  and  it  was  Roman  empire  which  gave 
to  that  law  both  ite  quality  and  its  universality.  The  charac- 
ter of  Roman  law  and  the  c^nirse  and  organization  of  Roman 
conquest  are,  therefore,  topics  which  must  be  kept  in  mind 
to  get  lie  r. 

VJ7.  Character  of  Early  Roman  Law.  — Until  Rome  had 
gone  quitti  far  in  her  career  of  conquest  Roman  law  was,  per- 
haps, not  more  noteworthy  than  Greek  law  or  early  Oennauic 
custom.  In  the  early  history  of  the  city  her  law  was  only  a 
body  of  ceremonial  and  semi-religious  rule-s  governing  the  rela- 
tions of  the  privileged  patricuin  geiites  to  each  other  and  to  the 
jiublio  magistrates.  The  proper  jjrocedure  for  tlie  settlement 
of  disputes  between  citizens  was  a  sacerdotal  secret,  from  all 
knowledge  of  which  the  comraonalty  was  entirely  shut  out. 
Solemn  arbitration  under  complex  symbolic^  forms  was  almost 
the  whole  of  legal  practice,  outside  the  private  adjudications 
of  law  by  family  authorities.  If  any  provision  existed  for 
securing  the  rights  of  a  non-patrician,  he  could  know  what 
that  provision  was  only  by  patting  his  case  to  the  test  of  a 
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trial :  and  Le  knew  that  even  when  that  case  had  been  brought 
to  a  successful  issue,  no  precedent  had  been  established ;  it  w;i£ 
still  a  secret  with  the  privileged  classes  what  the  general  rules 
of  the  law  mij^ht  be. 

198.  Plebeian  Discontent  with  the  Law:  the  XII  Tables. 
—  In  the  breaking  up  of  this  selfish  and  narrow  system,  as  in 
the  modification  of  political  practice,  the  imi»erativedisoonteut 
of  the  plcl)eians  was  the  cliief  force.  They  e-arly  demanded 
admission  to  the  knowledge  of  the  law  as  well  as  to  the  exer- 
cise of  the  magisterial  power.  The  first  step  upon  which  they 
insisted  was  the  codification  and  pnblication  of  existing  law. 
Accordiugly,  in  451  and  450  b.c,  the  now  celebrated  XH 
Tables  were  prepare<l  and  made  public  by  two  successive  spe- 
cial commissions  of  ten,  the  Decemvirs,  The  first  decemviratc 
commission  consisted  altogether  of  patricians,  and  is  said  to 
have  prepared  the  first  ten  *  tables '  of  the  law.  The  second 
included  three  plebeians  and  added  two  more  tables  to  the  code. 
Probivbly  this  was  the  first  time  that  the  legal  practices  of  the 
city  had  been  reduced  to  anything  like  systematic  statement; 
and  in  being  stated  they  must  have  been  to  a  certain  extent 
modifit^d.  Written  exix>sition  was  a  thing  almost  entirely 
foreign  to  the  liabit  of  that  primitive  age;  both  because  of 
the  limitations  imposed  by  mental  habit,  therefore,  and  of  the 
difficulties  created  by  the  unwilling  materials  with  which  they 
had  to  write,  tJ»e  sentences  of  the  law  engraved  upon  the 
copi>er  tablets  set  u]»  in  the  Forum  must  have  been  brief  and 
com]>act.  By  being  thus  condensed  the  law  must,  moreover, 
have  lost  some  of  its  original  flexibility  and  have  become  the 
more  rigid  for  being  made  the  more  certain.  (Compare 
sec  71.) 

The  forms  of  legal  actions  were  still  held  back :  these  the 
X.n  Tables  did  not  contain ;  and  it  was,  after  all^  upon  a 
knowledge  of  the  forms  of  action  that  the  patrician  monopoly 

justice  chiefly  depended.     It  required  a  new  and  energetic 

'beian  agitation  to  make  public  the  valuable  secrets  of  pro- 
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ootluro,  —  secrets  nccessai-ily  so  wciglity  in  an  agu  whon  law 
was  married  to  religion,  and  when  religion  was  so  largely  a 
thing  of  forms  and  ceremonies.  Finally,  howcTer,  tl^e  n&vr 
agitation  also  was  successful,  and  the  plebeians  came,  so  to 
say,  into  complete  possrssion  of  the  law. 

199.  The  Growth  of  the  Law :  Interpretation,  —  But  there 
was  advantage  in  certainty  as  to  the  content  uf  the  law.  The 
law  was  now  a  thinj?  known  of  all,  at  least,  and  not  a  private 
and  peculiar  cult :  :ind  the  XII  Tables  became  the  comer-stone 
of  the  whole  structure  of  Itoman  jurisprudence.  AU  legal  in- 
terprefaition  l>ogan  with  the  XII  Tables;  all  subsequent  inter- 
pretative development  ]>roceeded  from  them  out.  For  the  chief 
principle  of  growth  in  Roman  law  was  interpretation,  adjust- 
ment, rather  Umn  legislation  :  the  application  of  ohl  principles 
to  new  cases,  not  the  formulation  of  new  principles. 

200,  The  Praetors:  the  Praetor  Urbanus. — This  princi- 
ple of  growtli  iKJCoracs  most  evident  in  the  legal  history  of 
liorae  after  the  creation  of  the  Pnetorahipa  and  the  investiture 
of  the  Pnetf)rs  with  the  judicial  functions  formerly  exercised 
by  consuls  or  king.  There  was  a  City  Pnctor  (Prcelor  urbanuii) 
and  a  Pra?tor  of  the  Foreigners  (Prmtor  pere/jrinns^).  The 
City  Pra-tor  was  the  magistrate  to  whom  citizens  resorted  for 
the  settlement  of  conflicting  claims.  He  did  not  himself  settle 
the  matter  between  tla-m,  but  he  laid  the  legal  basis  for  its 
settlement.  Having  heard  their  statement  of  their  case,  ho 
Bcut  it  for  decision  to  some  private  citizen  whom  he  nominated 
judex,  or  arbitrator,  for  the  occasion,  accompanying  his  refer- 
ence of  the  case  with  instructions  to  the  arbitrator  iu  wliicli 
he  not  only  set  forth  the  question  at  issue,  but  also  formulatid 
the  law  to  which  the  decision  must  conform.  Very  many  cases 
were  referred  thus  each  to  a  single  judex;  in  many  instances, 
again,  they  were  sent  t*)  a  numl>er  of  judices  who  constituted  a 
sort  of  board  or  jury  to  look  into  the  merits  of  the  controversy. 


^  "  Pf«for  tfu!  Jtu  dirjt  inter  pertgrinot.** 
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Always,  however,  Fraitor  and  judlcea  stood  towards  each  other 
in  much  thesaino  relation  that  the  judge  and  jury  of  our  own 
system  hold  towarils  one  another :  except  that  the  Prsetor  and 
judices  (lid  not  sit  together  and  hear  cases  at  the  same  time. 
They  acted  seiwirately  and  at  different  times.  But  the  Praitor 
interpreted  the  law,  and  the  Judices  passed  upon  the  facts. 

201.  The  Law  and  the  Praetor's  Application  of  it.— The 
law  which  the  Prsetor  had  to  expound  and  apply  in  the  formulm 
or  briefs  which  he  sent  down  to  the  jndi(XSj  as  at  once  their 
warrant  and  their  instructions,  was  not  a  law  constantly  ad- 
vanced and  adjusted  hy  legislation.  It  was,  for  the  most  part, 
only  the  XII  Tables,  a  small  body  of  Senatus<on3uUay  or 
senatorial  decrees,  and  a  few  legal  principles  introduc4Hl  by 
popidar  agitation  during  the  long  struggle  of  the  plebeians  for 
political  privilege.  Of  formal  law-making  such  as  we  are  now- 
adays accustomed  to  look  for  there  was  almost  none  to  help 
him.  Ho  himself,  therefore,  became  to  all  intents  and  pur- 
j)os<'»  a  legislator.  The  growth  of  the  city,  and  the  constant 
clumges  of  circxunstance  and  occasion  for  the  use  of  his  law 
funetiona  whieh  must  have  attended  its  growth,  of  course  gave 
rise  to  cases  without  number  which  the  simple,  laconic  laws  of 
the  early  time  could  not  possibly  have  contemplated.  To  these, 
however,  the  Pnetor  had  to  apply,  with  what  ingenuity'  or 
origination  he  possessed,  such  general  rules  and  conceptions  as 
ho  could  discover  in  the  ancient  codes  :  and  of  course  so  great 
a  flevnlnpment  of  interpretation  insensibly  gave  birth  to  new 
principles.  The  Prietor,  consciously  or  unconsciously,  became 
a  source  of  law. 

202.  The  Praetor's  Edict. — Nor  wore  his  interpretative 
ailjuHtmenta  of  the  law  confined  to  the  •  formulas^  concern- 
ing individual  cases  which  he  sent  to  the  judices.  At  the  be- 
ginning of  his  year  of  office  he  published  au  Edict  in  which 
he  formally  accepted  the  principles  acted  on  by  his  prede- 
cessors, and  announced  such  new  rules  of  adjudication  as  he 
intenrlod  to  ailont  dnnntr  his  veaj  of  authoritv.     These  new 


a^lopt  <luring  his  year 
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niTns  "were  always,  in  form  at  least,  rules  of  procedure.  The 
Praetor  announced,  for  example,  that  lie  would,  hereafter,  regard 
property  held  by  certain  methods,  hitherto  considered  irregular 
or  invalid,  as  if  they  were  held  aceording  to  due  aud  immemo- 
rial form,  and  would  consider  the  title  acquired  by  means  of 
them,  as  valid.  lie  did  not  assume  to  make  such  titles  valid : 
that  would  be  to  change  the  law.  But  ho  could  promise  in 
adjudicating  cases,  to  treat  them  as  t/they  were  vidid,  and  so 
practically  cure  their  defects.  In  a  woi*dj  he  could  not  create 
right-s,  in  theory  at  least;  but  he  could  create  and  withliold 
remedies.  It  was  thus  that  through  successive  edicts  the  law 
attained  an  immense  growth.  And  such  growth  wiis,  of  course, 
of  the  most  normal  aud  natural  character.  By  such  slow,  con- 
servative, practical,  day  to  day  arljustments  of  practice  the  law 
was  made  easily  to  fit  tho  varying  and  diveraified  needs  of  a 
growing  and  progressive  people. 

'2()H.  The  Praetor  Peregrintis.  —  The  functions  of  the  Pra&- 
tor  of  the  Foreigners  were  similar  to  those  of  the  City  Praetor, 
but  much  less  limited  by  the  prescriptions  of  old  law.  Ho  ad- 
ministered justice  between  resident  foreigners  in  Rome  itself, 
between  Rouuui  citizens  and  foreigners,  and  between  citizens 
of  different  cities  within  the  Itoman  dominion.  Koman  law, 
— the  JIM  civile,  the  law  administered  and  developed  by  the 
Pnxtor  urbanus  —  was  only  for  Romans,  Its  origins  and  fun- 
damental conceptions  marked  it  as  based  upon  tribal  customs 
and  u][>on  religious  sanctions,  which  could  only  apply  to  those 
who  shared  the  Roman  tradition  and  worship.  It  could  not 
apply  even  as  between  a  Roman  and  an  aliem  The  Latin 
and  Italian  towns  which  Rome  brought  under  her  dominion 
were,  therefore,  suffered  to  retain  tlieir  own  law  and  judicial 
practices  for  their  own  residents,  so  far  at  least  as  their  reten- 
tion offered  no  contradiction  to  Rome's  policy  or  authority; 
but  tlie  law  of  one  town  was  of  course  inapplicable  to  the  citi- 
zens of  any  other,  and  therefore  could  not  be  used  in  cases 
between  citizens  of  difTcrent  towns.     In  all  such  oaflos,  when 
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Bomon  law  could  not  be  appealed  to,  tbe  Froetor  peregrinut 
was  called  ujwn  to  declare  what  principles  should  be  observed. 

204.  The  Jus  Gentium. — The  first  incumbents  of  this  deli- 
cate aud  difficult  office,  of  Pnetor  peregrinusj  were  doubtless 
arbitrary  enough   in  their  judgments,  deciding  according  to 

ly  rough  general  criteria  of  right  or  wrong,  or  any  partial 
logies  to  similar  cases  under  Roman  law  that  happened 
to  suggest  themselves.  But  they  seem,  nevertheless,  to  have 
had  a  sincere  pur|x)se  to  be  just,  and  at  length  the  Roman 
habit  of  being  systematic  enabled  them  to  hit  upon  certain 
useful,  and  as  it  turned  out,  momentous,  general  principlea. 
They  of  course  had  every  opportunity  for  a  close  observation 
and  wide  comparison  of  the  legal  practices  and  principles  ob- 
t^kining  among  the  subject  natious  among  whom  their  duties 
lay,  and  they  presently  discovered  certain  substantial  corre- 
spondences of  conception  among  these  on  many  points  fre- 
quently Ui  be  decided.  With  their  practical  turn  for  system, 
they  availed  themselves  of  these  common  conceptions  of  jus- 
tice as  the  basis  of  their  adjudications.  They  sought  more  and 
more  to  find  in  each  case  some  common  stauding-gmund  for 
the  litigants  in  some  legal  doctrine  acknowledged  among  the 
people  of  both.  As  these  general  principles  of  universal  accept- 
ance multiplied,  auil  began  to  take  systematic  form  under  the 
cumulative  practice  of  successive  Prsetors,  the  resultant  body 
of  law  came  to  be  known  among  the  Romans  as  the  ju*  gei^ 
ItMm,  the  law  of  the  nations,  —  the  law,  i.e.,  common  to  the 
nations  among  whose  members  Roman  magistrates  had  to 
administer  justice. 

205.  The  Jos  Gentium  not  International  Law.  — This  body 
of  law  had,  of  conrs*^.  nothing  in  common  with  what  we  now 
e&U  the  Ij^w  of  Nations,  that  is.  International  Law.  Inter- 
*»^H-^nTd  law  relates  to  the  dealings  of  nation  with  nation,  and 
is  in  Ui^gest  put  pMSe  law  —  the  law  of  stat^*,  of  political, 
•ction  (»ec*.  1216,  1217).  The  jus  gentium^  on  the  other 
luBd,  was  only  a  body  of  private  and  commercial  law,  chiefly 
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latter.  It  had  nothing  to  do  with  state  action,  but  con- 
cerned itself  exclusively  with  the  relations  of  individuals  to 
ea4'h  other  among  the  races  subject  to  Rome.  Rome  decided 
political  jK)licyj  her  Foreign  Prartor  derided  only  private  ri,t[ht8. 

20G.  Influence  of  the  Jus  Gentium  upon  the  Jus  Civile. 
—  But  of  course  the  jtts  gentium  attained  an  influence  of  great 
inij»ort:ince,  even  over  the  develnjiment  of  Roman  law  itself. 
Its  principles,  partaking  of  no  local  features  or  special  ideas 
produced  by  the  peculiar  history  or  circumstances  of  some  one 
people,,  but  made  up  of  apparently  universal  judgments  as  to 
right  and  wrong,  justice  and  injustice,  seemed  to  be  entitled 
to  bo  considered  statements  of  absolute,  abstract  equity.  As 
they  became  perfected  by  application  and  studious  adaptations 
to  the  needs  of  a  various  a<lministration  of  justice,  it  became 
more  and  more  eWdent  that  the  Jua  civile,  the  excluaivo  law 
under  which  the  Roman  lived,  was  arbitrary  and  illibend,  by 
comparison.  The  ViistoT  pert'tjrinua  began  to  set  lessons  for  the 
PrsDtor  urbanus.  The  Jus  cimle  began  to  liorrow  from  the  jus 
g^titium;  and  as  time  advanced,  it  more  and  more  approximated 
to  it,  until  it  had  been  completely  libei-aliited  by  its  eiuimplo. 

207.  Administration  of  Justice  in  the  Provinces.  —  The 
authority  of  the  Furuigu  Praitor  did  not  extend  beyond  Italy, 
beyond  the  city's  immediate  dependencies.  In  the  'Prov- 
inces' proper  the  governors  exercise*!  the  functions  of  Pnetor 
peregrinus.  The  towns  of  the  provinces,  like  the  towns  of 
Italy,  were  left  with  their  own  municipal  organization  and 
their  own  systems  of  judicature.  But  between  the  citizens  of 
different  districts  of  a  province  there  were  cases  constantly 
arising,  of  course,  which  had  to  be  brought  before  the  gov- 
ernor as  judge.  Whether  as  pro-consul,  therefore,  or  as  pro- 
prsEftor,  or  under  whatever  title,  the  governor  was  invested  with 
prsetorial  functions,  as  well  aa  with  military  command  and  civil 
supremacy.  It  was  with  principles  of  judicn.'d  administration 
that  the  governor's  edict,  issued  on  entering  upon  office,  was 
largely,  concerned.    Ilere  was  another  and  still  larger  field  for 
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tiM  gmrtli  of  the  Jh$  gtrntium, — an  Almost  nntimited  somce 
of  MigytttioD  to  FCoinan  lawyers. 

208.  The  Lav  of  Hatare.  —  Ab  Rome's  cooqaest  grew  and 
IwT  lav  ex|«i)de(l  she  did  not  fail  to  breed  great  philosophical 
lavjttfS  vho  nv  th«  fall  sigoificooce  and  importance  of  the  >iu 
gmiitgm  and  ConmdomXy  borrowed  from  it  liberal  ways  of  iu- 
UirjrriTtdtion*  And  they  were  assisted  at  just  the  right  moment 
by  thd  philotkfphy  of  the  Greek  Stoics.  The  philosophy  of 
the  Htoics  wan  in  the  ascendency  in  Greece  when  Rome  first 
phu-fjd  her  own  mind  under  the  influonco  of  her  snbtile  aub- 
jocts  in  Attica  and  the  Peloponnesus:  and  that  philosophy  was 
of  jniit  the  Hort  to  cummend  itaelf  to  the  Rum:in.  Its  di>ctrines 
of  virtue  and  wnirugw  and  devotion  seemed  made  for  his  pnuv 
tiftal  oiM'eplaiuM^ :  itft  exalt4ition  of  reason  was  quite  native  to  his 
mental  habit.  But  its  contribution  to  tlie  thought  of  tlie 
ICoinan  hiwyor  was  its  moHt  noteworthy  product  in  Home. 

Thd  Ht<itcS|  like  nioHt  of  the  previous  schools  of  philosophers 
in  fSreuei!,  HuuKht  to  roduoo  the  o{)eration8  of  nature  both  in 
bunmn  thnufflit  and  in  the  physical  luiiverso  to  Bome  simple 
forinnlii,  Hume.  oin»  principhiof  force  or  action,  which  they  could 
rtHU)gui%«  as  the  T^w  of  Katuro,  They  sought  to  square  human 
thitUf^dkt  with  Ruch  nbHtrutt  HtandardH  of  reason  as  might  seem 
to  r<|*r(mctiit  the  lucthtMls  or  inspirations  of  Universal  Reason, 
the  lUiason  inherent^  indwelling  in  Nature.  In  the  mind  of 
the  Unman  lawyer  this  conception  of  a  Law  of  Nature  connected 
ilfti'lf  willi  the  general  principles  of  iho  Jus  gentium,  and  served 
greatly  to  illuniinjitt.^  thorn.  Probably,  it  seemed,  these  con- 
ceptions of  justice  wliiidi  the  foreign  Pnutors  had  found  com- 
mcm  to  the  thought  of  all  the  peoples  with  whom  they  had  come 
into  contact  wore  ni.onifestations  of  a  natund,  universal  law  of 
reason,  n  Law  of  Nature  superior  to  all  systems  contrived  by 
nion,  implanted  as  a  principle  of  life  in  all  hearts. 

209.  The  ju8  ffeuttmn  thus  received  a  peculiar  sanction  and 
took  on  a  di^niity  ai\d  importance  such  as  it  had  never  had  so 
long  as  it  w:is  tnendy  a  l>ody  of  empirical  generalizations.    Its 
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8uprem:iry  waa  now  assured.  The  jus  civile  more  and  nioro 
yielded  to  its  influences,  and  xuoru  and  more  rapidly  the  two 
syiiteui»  uf  law  tended  to  become  but  one. 

'JiO.  Roman  Citizenship  and  the  Law.  —  TIuh  tendt-m-y 
was  aided  by  the  gradiud  disap^ieiinince  of  all  the  most  vitiil 
distinctions  between  the  citizen  of  Home  herself  and  citizens 
of  her  suhjpct  cities  and  provinces,  Step  by  step  tho  citizens 
first  of  the  Latin  towns,  then  those  of  the  Italian  citieflj  then 
the  citizens  of  favored  oatlying  districts  of  the  Empire,  were 
admitted^  tirst  to  a  partial  and  finally  to  a  {;(>m[ilHte  partiei- 
pati(»n  in  Roman  citizenship.  And  of  course  with  Itoman 
citizenship  went  Koman  law.  In  this  way  the  jiis  civile  and  the 
jus  gpntinm  advanced  to  meet  each  other.  Under  tho  emperors 
this  drift  of  affjiirs  was  still  further  strengthened  and  quick- 
ened till  Caraealla's  bestowal  of  citizenship  upon  all  the  in- 
habitants <tf  the  Koman  world  was  reached  as  a  loj^ical  residt. 

211.  The  Jurists. — As  Roman  law  grew  to  these  world- 
wide proiKjrtiona  and  became  more  and  more  informed  by  the 
spint  of  an  elevating  philosophy  and  tho  liberal  principles 
of  an  abstract  equity,  it  of  course  acquired  a  great  attrac- 
tion f<.>r  scholarly  men  and  hail  more  and  more  the  l)enefit 
of  stmlious  t^ltivation  by  tho  beat  minds  of  the  city.  The 
Itonuin  advocate  was  not  tho  trained  and  specially  instructed 
man  that  the  modern  lawyer  is  expec'ted  to  be.  For  some  time 
after  tho  law  hegiui  in  be  systematically  studied  there  were  no 
law  schools  where  systematic  instruction  could  be  obtained ; 
there  were  no  lawyers'  offices  in  whicli  the  novice  could  serve, 
and  discover  from  day  to  day  the  ins  and  outs  of  pnietiee. 
The  advocate  was  scarcely  more  than  an  arpfucr  of  the  facts 
before  the  ju(/ice» .•  he  did  not  lay  much  stress  u|)on  his  own 
view  of  the  law,  or  often  preteud  to  a  profound  acquaintance 
with  its  principles.  Bnt  there  did  by  degrees  come  into  ex- 
istence a  class  of  learned  jurists,  a  sort  of  liteniry  lawyers, 
who  devoted  themselves,  not  to  mlvoeacy  liefore  the  jury-courts, 
but  to  the  private  study  of  the  law  in  its  developments  from  the 
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XII  Tables  through  tlic  interpretations  of  the  prcetorial  edicts 
and  tlip  stiggeatious  of  the  jus  gentium.  They  set  themselves  to 
seurth  out  aiul  eluciclate  tlie  geueral  pliilosophical  priuciples 
lying  at  the  roots  of  the  law,  to  explore  its  reasons  and  sys- 
tematize its  deductions.  These  jurisprudents  were  of  course 
not  mIow  to  draw  about  themselves  a  certain  clientage.  Though 
entirely  distinct  as  a  class  from  the  'orators/ or  barristers, 
M'ho  assisted  clients  in  the  courts,  they  e-stablished  in  time  a 
sort  of  *  office  practice/  as  we  should  call  it.  Cases  were  stated 
to  thrm  aud  their  opinions  asked  as  to  the  proper  judgments 
of  the  law.  They  attracted  pupils,  too,  with  whom  they  dis- 
cnssod  hypothetical  cases  of  the  greatest  possillle  scope  and 
variety. 

212.  Influence  of  the  Jurists.  —  In  the  hands  of  these 
private  jurists  the  law  of  course  received  an  immense  theo- 
n-licid  development.  And  this  very  much  to  its  advantage. 
For  Koman  thinking,  like  Roman  practice,  was  always  emi- 
nently conservative.  The  jurists  took  no  unwarrantable  lib- 
erties with  the  law.  They  simply  married  its  practice  to  its 
philosophy,  no  one  forbidding  the  banns.  They  most  happily 
effected  the  transfusion  of  the  generous  blood  of  the  jti^  getuiuiti 
uito  the  otherwise  somewhat  barren  system  of  the  jus  cin7e. 
They  were  chief  instrumeuts  in  giving  to  Soman  law  its  ex- 
IMnsiveness  and  uidversality.  For  of  course  their  judgments 
wcte  quickly  heard  of  in  the  courts.  They  often  gave  written 
aa  well  as  oral  opinions,  and  these  were  always  hearkened  to 
vHh  great  respecL  Their  published  discussions  of  fictitious 
eoosoa  came  to  have  more  and  more  direct  influence  upon  the 
iwull  oX  those  which  actually  arose  in  litigation.  Advocates 
■nd  litiganta  alike  tamed  to  them  for  authoritative  views  of 
the  Uv  to  be  obsenred.  And  a  legal  literature  of  the  greatest 
interest  and  importance  eventually  sprang  into  ex- 
Xhe  jamts  GoUected  and  edited  the  written  somoeB 
of  the  kw,  801^  as  the  Edieta  of  the  Pnelon^  and  aet  them  ia 
the  fuller  and  fuller  light  of  an  advancing  sekntific  critidaDL 
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Their  commentaries  became  of  scarcely  less  im|)oi'tancG  than 
the  Edicts  themselves,  containing,  as  they  did,  the  reasoned 
intent  of  TaVde  and  Edict. 

213.  The  Jurisconsults  under  the  Empire.  —  This  scien- 
tific cultivation  of  the  law  by  scholarly  students  begiin  before 
the  end  of  the  Repuldic,  was  far  advancetl,  indeed,  at  the  time 
the  Empire  was  established.  The  beginnings  of  the  scientific 
law  literature  of  which  I  have  spoken  date  as  far  back  as  100 

B.C. 

The  dates  100  B.C.  and  250  a.d.  nrc  generally  taken  as  marking  the 
beginning;  and  end  of  the  important  literary  production  on  the  part  of 
the  jurists.  The  most  distinguished  names  connected  with  thU  litera- 
ture arc  those  of  I'apinian,  Utpian,  Goiua,  and  Julius  Paulua. 

It  was  under  the  emperors,  however,  that  the  greater  part 
of  this  peculiar  literary  and  int-erprctative  development  at  the 
hands  of  the  jurists  took  place.  For  under  the  imperial  system 
the.  jurist-s  were  given  an  exceptional  position  of  official  con- 
nection with  the  administration  of  the  law  such  as  no  other 
similar  class  of  lawyers  has  ever  possessed  under  any  other 
polity.  Certain  of  the  more  distinguished  of  thera  were  offi- 
cially granted  the  jua  resporidendi  wliioh  custom  had  already 
in  effect  bestowed  upon  them, — the  right,  that  is,  to  give 
authoritative  opinions  which  should  be  binding  upon  juries. 
Even  under  the  Republic  the  opinions  of  the  jurisconsults  had 
been  authoritative  in  fact ;  what  the  imperial  commission  did 
was  to  render  them  authoritative  in  law.  Of  course  if  advo- 
cates or  litigants  who  .were  on  opposite  sides  in  any  case  could 
produce  opposite  or  differing  opinions  from  these  formally 
commissioned  jurisconsults,  it  devolved  upon  the  judices  to 
choose  between  them ;  but  they  were  hardly  at  liberty  to  take 
neither  view  and  strike  out  an  independent  judgment  of  their 
own,  and  when  the  jurisconsults  agreed,  the  judlccs  were  of 
course  bound  to  decide  in  accordance  with  their  opinion. 
Certain  writers  —  'text  writers,'  as  we  call  thera  —  on  otir 
own  law  have,  by  virtue  of  perspicacity  and  learning,  acquired 
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'lie  jurisconsults  may  be  said  to  have  presided  over  all  phases 
of  its  development  at  the  irayiortaat  period  when  that  develop- 
ment was  conscious  and  deliberate, 

215.  The  Codification  of  the  Law. — The  last  important 
step  in  the  preparation  of  Roman  law  for  modern  uses  was  its 
coiliticatioD  by  the  later  emperors.  Several  emi>eror8  under- 
took to  reduce  tho  mass  of  edicts,  Senatun-contnilta,  rest^riptH, 
etc.,  which  had  accumulated  during  the  imperial  period  to  a 
single  code.  The  most  important  efforts  of  this  sort  wero 
those  made  by  Theodosius  (379-395  a.d.  )  and  Justinian 
(529-534  A.D.).  The  Theodosian  Code  is  important  because 
it  influenced  the  legislation  of  the  first  Teutonic  masters 
within  the  Kmpire ;  the  Justiuian,  beenuso  it  was  by  far  the 
moat  complete  and  scientiiic  of  the  coflea,  and  Iwcauae  it  has 
been  the  basis  of  subsequent  studies  and  adaptations  of  Roman 
legal  practice  the  world  over.  Tho  republican  legislation 
and  the  pnvtorial  edicts  of  the  period  of  the  Republic  ha/l 
received  final  fonnulation  and  fusion  at  the  hands  of  the 
jurists  by  tho  time  the  fourth  century  was  reached;  all  that 
remained  for  the  empi^rors  to  do  was  to  digest  tho  writings  of 
the  jurists  and  codify  the  later  imperial  constitutions.  Tho 
Theodosian  Code  went  hut  a  very  little  way  in  the  digesting 
of  the  writings  of  the  great  law  writers ;  the  Justinian  Code, 
however,  which  was  prepared  under  the  direction  of  the  great 
lawyer,  Trebonian,  was  wonderfully  successful  in.  all  branches 
^of  the  difiicult  and  delicate  task  of  codification.  It  consists, 
as  we  have  it,  of  four  distinct  parts :  1.  The  PanrfcrtH  or 
Digest  of  the  scientific  law  literature;  2.  The  Codex  or  Sum- 
mary of  impenal  legialation;  3.  The  Institutions,  a  general 
review  or  text-book  founded  upon  the  Digest  and  Code,  an 
introductory  restatement,  in  short,  of  tho  law ;  and  4.  The 
JVtn'rijf,  or  new  imperial  legislation  issued  after  the  codification 
to  fill  out  the  gaps  and  cure  the  inconsistencies  discovered  in 
the  course  of  the  work  of  codifying  and  manifest  in  its  pub- 
lished results. 
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The  whole  constituted  that  body  of  laws  which  was  to  be 
known  to  tho  tirata  succeeding  the  twelfth  centnry  as  the 
Corjjns  Juris  CVi»i/i>,  or  Body  of  the  Civil  Law,  All  law  was 
now  civil  law,  the  law  of  Rome;  there  was  no  longer  iuiy  neces- 
sary distinrtion  W.tween  Ju«  civile  and  jus  gentium. 

216.  The  Corpus  Juris  Cieilis  became  at  once  the  law  of 
the  £a5tem  Empire,  and  for  a  time  the  law  of  Italy  also.  It 
did  not  dominate  the  U»g:il  developments  of  the  West  outside 
of  Italy,  however,  until  the  Middle  Ages,  for  Justinian  hfwl  hia 
capital  at  Coostantinople  and  never  controlled  any  important 
part  of  what  hati  bc<!n  the  western  half  of  the  old  Empire, 
except  Italy,  and  (;ven  Italy  he  united  only  temporarily  and 
precariously  to  his  eastern  dominions.  Ilis  Code  entered 
Europe  to  possess  it  throuj^h  the  mediation  of  the  universities 
and  oc'deaiastios  of  the  Middle  Ai:^s  (sec.  258). 

217.  The  Completed  Roman  Law:  its  Municipal  Life. — 
The  l>ody  of  law  thus  cumpU'tt^d  by  sajpicious  pnulieal  aXiajv 
tions,  careful  ]fhilosophieal  aruilysis  and  development,  atid  final 
coditication  has  furnished  Europe,  not  with  her  political  sys-i 
terns,  but  with  her  principles  of  private  right.  The  Corpus 
Juris  has  been  for  later  times  a  priceless  mine  of  private  law 
(sees.  258-267).  The  political  fruits  of  lioman  law  —  for  it 
haii  had  such  —  are  seen  in  municipal  organization.  Though 
liome  suffered  the  towns  in  her  provinces  to  retain  their  own 
])lan»  of  sovoniment,  she  of  course  kept  an  eye  uj)on  the  man- 
a^inent  of  tht'ir  afLiirs,  and  her  inilueuce  and  interest  were 
ever  present  to  moilify  all  forms  and  practices  which  did  not 
Sfpiarc  with  her  own  methods.  She  l»esides  dotted  not  only 
Italy,  but  the  banks  of  the  Rhine  and  other  strategically 
iiuportaiit  |>ortions  of  her  douiiuions  with  colonies  of  her  own 
citizens,  who  cither  built  fortress  towns  where  there  had  before 
been  no  centred  scttlemont  at  all,  or  sat  themselves  down  in 
some  existing  native  village.  In  both  cases  they  of  course 
imjKirted  Boman  methods  of  city  government.     Everywhere, 

if-Tcfore,  native  towns  were  neighbors  to  Roman  mxmicipal 
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practice,  and  took  yearly  more  color  of  Roman  political  habit 
from  contact  with  it.  By  the  time  of  the  Teutonic  invasions 
Western  and  Soutliem  Europe  abounded  in  municipalities  of 
the  strict  Roman  pattern. 

218.  Diffusion  and  Influence  of  Roman  Private  Law.  — 
But  private  law  was  the  great  gift  of  the  imperial  codes. 
With  the  widening  of  the  citizen  right,  the  private  law  of 
Rome  had  spread  to  every  province  of  the  Empire.  As  it 
spread,  it  had  been  generalized  to  meet  all  the  varied  needs 
and  circumstances  of  infinitely  various  populations,  to  fit  all 
the  trade  and  property  relations  of  the  vast  Roman  world, 
until  it  had  become,  as  nearly  as  might  be,  of  universal  use 
and  acceptability.  It  made  wide  and  scientific  provision  for 
the  establishment,  recognition,  and  enforcement  of  individual 
rights  and  contract  duties.  It  was  incomparably  more  many- 
sided  and  adequate  than  anything  the  barbarian  who  disturbed 
for  a  time  its  supremacy  could  invent  for  himself:  and  it 
proved  to  have  anticipated  almost  every  legal  need  he  was  to 
feel  in  all  but  the  last  stages  of  his  civil  development.  It  w;us 
to  be  to  him  an  exhaustless  mine  of  suggestion  at  least,  if  not 
a  definite  store  of  ready-made  law. 

219.  Roman  Legal  Dominion  in  the  Fifth  Century.  —  The 
invading  hosts  who  caino  from  across  the  lihim?  in  the  fifth 
century  of  our  era  found  Roman  law  and  institutions  every- 
where in  possession  of  the  lands  they  conquered.  Everywhere 
there  were  towns  of  the  Roman  i^itt-ern,  and  pnpulations  mnre 
jor  less  completely  under  the  dominion  of  Roman  legal  concep- 
tions and  j»ractice3.  Tlu'ir  di'alings  with  tlieso  institutions, 
the  action  and  reaction  npjon  one  another  of  Roman  law  and 
Teutonic  habit,  constitute  in  no  small  part  the  history  of  gov- 
ernment in  the  Middle  Ages. 

220,  Inflaence  of  Mosaic  InstltatlonB.  —  It  would  be  a  mistake. 
howcTer,  to  ascribe  to  Iloman  le^l  conceptions  an  undirlcled  iway  orer 
the  development  of  law  and  ingtitiitioos  during  the  Middle  Age*.  The 
Teuton  came  under  the  influence,  not  uf  Home  only,  but  also  of  Chrii- 
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lianity;  and  through  the  Church  there  entered  into  Europe  ft  iM>tent 
Ifuveti  of  Judaic  thought.  The  laws  of  Moses  as  wcdl  as  thu  laws  of 
Koine  contributed  su^^estion  and  iiupuUe  to  the  men  and  institution* 
which  were  to  prepare  the  modem  world ;  and  if  wo  could  but  have  the 
eyes  to  see  the  subtle  elomenta  of  thought  which  constitute  the  gross 
substance  of  our  present  habit,  both  as  regards  the  sphere  of  priratc 
life,  and  ns  rcfsardit  the  action  of  the  stnto,  we  should  easily  discover 
how  very  much  besides  religion  we  owe  to  the  Jew. 
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221.  Contact  of  the  Teutonic  Tribes  with  Rome.  — The 

Teutonic  tribes  which,  in  the  tilth  aa»d  foUowiiig  centuries, 
threw  themselves  into  the  Western  Koin^ui  Empire  to  possess 
it  were  not  all  of  them  stran^rs  to  the  polity  which  thoy] 
overset.  The  Romans  had  often  invaded  Germany,  and,  al- 
though as  often  thrust  out,  h.id  established  a  supremaey  over 
the  minds  at  least,  if  not  over  the  liberties,  of  the  Germaus. 
Those  tribes  which  had  lived  nearest  the  Rhine  and  the 
Danube,  moreover,  had  long  l>een  in  more  or  less  constant  eon- 
tact  with  the  masters  of  the  Moditerrane-an  and  tlio  western 
world,  and  had,  of  course,  been  deeply  affected  by  the  example 
of  Roman  civilization.  Teutons  hatl,  besides,  entered  antl,  so 
to  say,  esf)OU3ed  the  Roman  world  in  great  numbers,  in  search 
of  individual  adventure  or  advantage,  long  before  the  advent 
of  the  barbarians  as  armed  and  emigrant  hosts.  Rome  had 
drawn  some  of  her  finest  legions  from  tliese  great  races  which 
slie  could  not  subdue.  Her  armies  were  in  the  later  days  of 
the  Empire  full  of  stalwart,  fair-haired  Gennans. 

222.  Primitive  Teutonic  Institutions. — When  Franks  and 
Goths  and  Burgundians  moved  as  militant  races  to  the  sup- 
planting of  Roman  dominion,  they,  nevertheless,  took  with 
tljem  into  Western  Europe,  torn  as  it  was  by  Roman  dissensions 
and  sapped  by  Roman  decaj',  a  fresh,  unsiwiled  individuality 
of  their  own.  They  had  their  own  original  contribution  to 
make  to  the  history  of  institutions.     Hitherto  they  had  lived 
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224.  Inter-communal  Government.  —  It  was  not  often  that 
a  viliage  stood  aj^art  in  entire  dissociation  from  all  similar 
tril)al  or  family  centres;  but  when  it  did,  the  powers  of  its 
moot  (meriting)  extende<l  beyond  the  choice  of  magistratos, 
the  management  of  the  communal  pro()erty,  and  the  adminis- 
ti-ation  of  communal  justice.  It  also  declared  war  and  aj*- 
pointed  leaders  of  the  commuual  *host.'  Commonly,  how- 
ever, these  greater  matters  of  war  and  of  'foreign  relations' 
were  determined  by  assemblies  representing  more  than  ono 
Tillage.  Communities  sent  out  offfihoots  which  remaiued  con- 
nected with  them  by  federal  bonds;  or  inde{)cndent  communi- 
ties drew  together  into  leagues;  and  it  was  the  grand  folk-moot 
of  the  confederated  coniinuuities  which  suiumoned  the  'host' 
and  elected  leaders,  —  which  even  clioso  the  chiefs  who  were 
to  preside  over  the  administration  of  the  several  villages. 

225.  Military  Leadership:  the  Comitatus.  —  The  leaders 
selected  to  I»ead  the  *host'  were  generally  men  of  tried 
powers  who  could  inspire  confidence  and  kindle  emulation  in 
their  followers;  and  such  men,  though  chosen  to  official  leatler- 
ship  always  only  for  a  single  campaigUj  never  even  in  times  of 
peace  ceased  to  be,  potentially  at  least,  the  heads  of  military 
enterprise  and  daring  adventure.  Not  uncommonly  they  woidtl 
break  the  monotony  of  peace  and  dull  inactivity  by  gatliering 
about  them  a  band  of  volunteers  and  setting  forth,  spite  of  the 
peace  enjoyed  by  their  tribe,  to  make  fighting  or  find  plunder 
somewhere  for  their  own  sakea.  About  meu  of  this  stamp 
there  gathered  generally  all  the  young  blades  of  the  tribe  who 
thirsted  for  excitement  or  adventure,  or  who  aspii*ed  to  gain 
])roticiency  in  arms.  These  became  the  military  household, 
the  (^mitatvjt,  of  their  chosen  chieftain,  his  permanent,  insep- 
arable retinue,  bound  to  him  by  the  closest  ties  of  |>ersonal 
allegiance,  sitting  always  at  his  table,  and  at  once  defending  his 
person  and  emulating  his  prowess  in  l>attle;  a  liand  who  hxtknd 
to  him  for  their  sustenance,  their  military  equipment,  and  their 
rewards  for  valor,  but  who  rendered  him  in  return  a  gallant 
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228.  Teutonic  Personal  Allegiance.  —  AVith  the  Teutons, 
on  the  contrary,  political  association  manifested  an  irresistible 
tendency  towards  just  the  opposite  principles.  Wlien  they 
came  to  thoir  riniil  triumi)h  over  the  Empire  they  came  ranked 
and  associated  uixm  grounds  of  personal  allegiance.  In  their 
old  life  in  Germany,  as  we  have  seen  (sec.  225),  their  relations 
to  their  commanders  ilid  not  cease  at  the  close  of  a  war  sanc- 
tioned by  the  community,  though  the  commission  of  their  le;ul- 
ers  did  expire  then.  Many  —  and  those  the  bravest  and  best 
—  remained  members  of  their  leader's  comitatua,  bound  to  him 
by  no  public  command  or  sanction  at  all,  but  only  by  his  per- 
sonal supremacy  over  them.  They  even  made  themselves  mem- 
bers of  his  household,  dei>ended  upon  the  bounties  of  his  favor, 
and  constituted  themselves  a  personal  following  of  their  chosea 
leader  such  as  no  Boman  but  a  fawning  client  would  have 
deigned  to  Ix'long  to.  It  was  a  polity  of  individualism  which 
presented  many  striking  points  of  surprise  to  Roman  observers. 
Individuals  h:id  under  such  a  system  a  freedom  of  origination 
and  a  separateness  of  unofficial  personal  weight  which  to  the 
Roman  were  altogether  singular  and  in  large  part  repugnant. 

229.  Temporary  Coexistence  of  the  Two  Systems.  —  For 
the  hrfit  two  or  three  centuries  of  the  Teutouic  dominion  over 
the  Romanized  populations  of  theit  new  territories  Teutonic 
and  Roman  institutions  lived  side  by  side,  each  set  persistent 
for  its  own  people.  The  Gorm.ins  did  not  try  to  eradicate 
eithfir  the  old  pojjulation  or  tlie  old  laws  of  the  Empire.  They 
aimply  carried  iiito  the  midst  of  the  Empire  their  own  customs, 
which  they  kept  for  themselves,  without  thrusting  them  uj>on 
tlioir  new  subjects.  They  ajipropriated  to  their  own  uses  large 
tracts  of  its  lands,  either  casting  out  those  who  already  occu- 
pied them  or  reducing  the  occupiers  to  a  servile  condition;  but 
leaving  mufh  of  the  huid  untouched,  to  \ye  occupied  as  before. 
Of  course  Teutonic  customs,  Inking  tho.  customs  of  the  dominant 
race,  more  and  more  aflfected  the  older  Roman  rights,  even  if 
only  msensibly ;  and  Roman  principles  of  right,  belonging  aj 
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tliey  ilid  to  a  much  superior  and  much  more  highly  deveIoi>er 
civilization,  which  the  Teuton  had  already  long  reverenced, 
must  have  had  quite  as  great  a  modifying  effect  upon  the 
Teutonic  customs,  wliich  now,  so  to  say,  Lay  alongside  of  them. 
Tlio  Roman  polity  had  entered  into  the  whole  habit  of  the  pro- 
vincials and  still  retivined,  despite  the  disorders  of  the  later 
days  of  the  Empire,  not  a  little  of  its  old  vigor  and  potency. 
It  had  strongly  affected  the  iiuaginations  of  the  Germans  when 
th«*y  hail  touched  only  its  geograpliical  lK)nlers,  and  it  diil  not 
fail  in  a  certain  measure  to  dominate  them  even  now,  when  it 
was  at  tlieir  feet  They  made  no  attempt  to  stamp  it  out 
They,  on  the  eontniry,  tolt*rat(*d,  res]>ei'ti'd,  imitated  it. 

2tii).  Relative  Influence  of  the  Two  Systems.  —  So  far  as 
any  general  description  of  this  mixture  of  Koman  and  Teutonic 
inHuenws  may  he  ventured,  it  may  l>e  saiil  that  the  Teutonic 
hatl  their  greatest  weight  on  the  side  of  political  organization, 
the  Roman  on  the  side  of  the  development  of  private  rights. 
The  Teutons,  of  course,  tried  to  reproduce  in  their  new  settle- 
mi'uts  the  communal  life  peculiar  to  their  own  native  institti- 
tious;  they  endeavored  to  organize  their  own  power,  according 
to  the  immemorial  fiishion  of  their  own  polities,  on  the  basis 
of  a  freehold  tenure  of  the  land  and  local  self-administration,  — 
a  free  tli vision  of  the  spoils  on  the  groimd  of  individual  etpiality 
mnong  the  freemen  of  the  tribes.  They  had  stamj>ed  out  the 
Roman  sfaie  in  the  invaded  territory ;  Roman  public  law  they 
Iiad  of  course  displaced,  destroye(L  It  was  Roman  conceptions 
as  to  private  relations  that  gradually  modified  their  Teutonic 
8yat4*m.  That  system  rested,  aa  regarded  its  political  features 
hanlly  less  than  at  all  other  points,  upon  the  relations  of 
individual  to  individual,  and  as  the  example  of  the  Roman 
j)r;u^ticcs,  still  preserved  by  the  conquered  populations  about 
them,  modified  these  relations  of  individual  to  itidividual,  great 
changes  were  by  consequence  inevitably  wrought  in  political 
organization  as  well.  Such  changes  were,  however^  not  in  the 
direction  of  a  reproduction  of  Roman  political  method,  but  in 
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the  direction  of  the  creation  of  that  singular  public  polity  which 
we  designate  as  medftpval. 

231.  Roman  Influence  upon  Private  Law. — The  Koman 
influence  exerted  itself  most  directly  and  most  poworfnllyj  then, 
through  the  medium  of  Roman  I'rivate  Law.  That  law  had 
develojted  too  perfect  and  complete  a  system  of  private  rights 
to  fail  of  acceptance  at  the  hands  of  the  new  organizers.  The 
Teutonic  leaders  were,  moreover,  prepared  to  admire  and  heed 
Roman  civil  arrangements.  Accordingly  the  sixth  century  has 
scarcely  opened  before  we  find  Alaric  IL,  king  of  the  West 
Goths  (506  A.D.),  and  Sigismund,  king  of  the  Burgundians 
(517  A.r».),  compiling,  from  the  code  of  Theodoaiua  and  the 
writings  of  Gains  and  Paulus,  comi)ends  of  Roman  law  for 
the  use  of  their  Roman  subjects.  Even  in  the  north  of  Gaul, 
in  the  districts  which  had  l>een  somewhat  remote  from  the 
Roman  influence,  the  Franks  were  constrained,  while  rejecting 
Roman  law  for  themselves,  to  suffer  it  to  retain  its  validity  for 
their  Gallic  subjects.  The  result  was  the  rise  in  Northern 
Gaul  of  a  curious  and  anomalous  system  of  *j)eraoniil  law,' 
There  was  one  law  for  the  Gaul,  another  fur  the  Frank.  Even 
as  between  Frank  and  Frank  there  was  a  difference  of  law. 
The  Salian  Frank  was  not  jiidged  by  the  same  rules  as  those 
which  bound  the  Ripuarian  Frank,  but  for  each  there  waa  a 
law  of  his  own.  Sometimes,  in  a  suit,  it  was  the  plaintiff, 
sometimes  the  defendant,  who  established  a  right  under  his 
personal  law.  Even  Charles  the  Great  did  not  stamp  out  tlieso 
oonfusing  practices,  though  he  sought  to  give  Roman  law  anew 
to  his  empire  through  a  fresh  issue  of  the  code  of  AJaric. 

232.  Roman  Towns.  —  It  was  in  the  towns  that  the  law  of 
Rome  luwl  its  strongholds.  There  it  hafl  a  centred  and  lively 
influence  :  and  there  it  was  long  undisturbed  by  the  conquerors. 
It  took  the  Teuton  a  long  time  to  learn  how  to  live  in  a  town, 
within  limiting  walls  and  amidst  crowded  houses.  His  native 
habit  called  him  to  a  freer  life :  the  pent-up  town  was  too  rigid, 
too  conventional,  too  narrow  a  sphere  for  his  restless  energies. 
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He  at  l\rst  ccmten^ft'^- ""^l^self,  therefore,  with  the  mere  formal 
Bubmi8»iou  u£  the  t<iwt\a  ;  jt  was  long  before  he  entered  them 
to  Btuy  au(\  to  tako  part  in  their  life.  Meanwhile  not  only 
Uoinan  private  law,  but  also  Roman  municipal  traditions,  were 
preparing  the  eitios  for  the  power  and  independence  which 
thoy  wens  to  olaiut  and  enjoy  during  the  Middle  Ages,  They 
were  to  prove  Rome's  most  vital  fragments.  They  nursed  her 
law  and  reproduced  hor  politics.  Not  Italy  only,  but  tho 
HhoQo  and  Rhine  comitriea  as  well,  were  dotted  over  with 
thoHo  abiding-plticos  of  tho  old  influences  which  had  once  domi- 
nated tho  world :  and  from  tlunn  those  influences  were  eventu- 
ally to  issue  furth  again  to  fresli  triumphs. 

2^3.  The  Fusion  of  the  Two  Systems.  —  Gradually  there 
waa  brouglit  about  that  fusion  of  German  customs  with  Roman 
law  and  conception  which,  after  a  long  intermediate  fermen- 
tation, M'SiA  to  province  tlio  conditions  of  modem  i)olitical  life. 
During  the  Mid<ile  Ages  government  gnulually  worked  its  way 
out  from  the  individualism  inherent  in  the  habits  of  the  Ger- 
niauic  nices  back  into  an  absolutism  not  unlike  that  of  the 
Boinan  Empire.    The  intermediate  stage  was  Feudaiism, 

2t'U.  Effects  of  Movements  of  Conquest  upon  Teutonic 
Institutions.  —  Frutlalism  was  pnv'cdt'd,  however,  by  modifi- 
oationa  iu  tlie  Teutonic  sii'stem  which  were  not  the  result  of 
their  cimlaet  with  Romaniaed  peoples,  but  the  direct  effects 
of  conquost. 

235.  (1)  The  New  Kingship. — The  migmtor>'  conquests 
of  tho  Teutuns  greatly  emphasized  for  a  time  tho  principle  of 
individualism,  —  the  principle  of  personal  allegiance.  They 
advanood  to  their  new  seats  not  as  separate  marauding  ban< 
but  as  emigrant  nations.  It  was  a  movement  of  races^  not  ol 
armies  merely.  ^VIl  tlic  freemen  of  the  tribea  came,  bringing 
xvith  thrm  their  fiuuili«%  their  horusehold  goods,  and  their 
fllares,  m  having  ct)me  tt>  stay-  But  they  could  not  preserve^ 
when  on  such  an  omind,  the  organization  of  times  of  settlement 
a<h1  {x>ace.    They  were  focceU  to  elevate  the  commaodoc  of  the 
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new  kingsliip.  As  confederated  tribes  in  their  old 
ts  they  had  often  chosen  kings,  wlu)  typified  in  their  official 
gnity  and  sanctity  the  unity  of  tribal  organization,  who  pre- 
led  over  the  national  eouncils,  and  who  by  reiisou  of  ttioir 
eferred  jxjsition  enjoyed  a  somewhat  greater  state  than  their 
ble  associates  in  the  tribes.  But  these  early  kiug^t,  like  the 
reek  kings  of  the  Homeric  songs,  were  scarcely  more  than 
triarclial  presidents,  *  first  among  peers.'  The  later  kings, 
Gaul,  in  England,  and  in  Sjiain,  —  the  kiugs  of  the  emigra- 
iou,  —  on  the  other  hand,  ruled  as  well  as  reigned-  They  Iiad 
first  of  all  been  tlie  leaders  who  commanded  the  invading  hosts, 
d  who  had  met  and  routed  th.e  Roman  forces  who  would  have 
ithstuud  the  stalwart  immigrants ;  and  so  long  ad  Gou([uc&ts 
remained  incomplete,  they  continued  in  command  to  complete 
era.  Conquest  being  achieved,  their  authority  was  atill  neo- 
y  to  keep  their  people  together  in  dominant  organization. 
It  was  only  the  logical  and  inevitaldo  result  tliat  was  ntached, 
^■Hierefore,  wlien  they  Vvecame  jiossessed  of  sovereign  powers  of 
^^&ort  such  as  German  politics  had  never  known  before. 
^H  But,  great  as  was  the  almost  immediate  transformation  of 
^Hbmmanders  into  kings,  they  were  not  yet  kings  such  as  later 
^BSmes  were   to   see   in    France,  after  feudalism   should   have 

worked  its  perfect  work. 
I         236.   (2)  The  Modified  Land  Tenure*  —  The  invading  peo- 
I      pies  doubtless  at  first  took  possession  of  the  conquered  terri- 
f      tory  by  a  tenure  not  railioally  rliffcrent  from  that  by  which 
they  had  held  their  older  homo  fields,  except  as  it  was  modi- 
fied by  the  fact  that  the  conquered  lands  were  already  occu- 
pied by  a  native   population,  whom  it  was   not   their  policy 
altogether  to   dispossess,  and  whose  presence  even  as  serfs 
would  necessarily  affect  the  system  of  the  new  masters.    Those 
who  were  suffereil  to  retain  their  holdings  only  exchanged  a 
Koman  overlordship  for  a  Gennan ;  but  they  constituted  a  new 
chiss  of  citizens  in  the  German  polity,  and,  of  course,  touched 
with  Komau  influences  Teutonic  customs  of  tenure. 
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2^7.  It  "was  iVe  C\1?0.\uustances  of  conquest,  however,  which 
were  tho  chii>£  f^austis  of  modification,  Tlie  conquered  turri-  t 
tory  was  naturally  disposed  of,  in  large  part  at  least,  by  the  ^M 
leaders  of  conquest  in  accordance  with  military  and  strategic  ^^ 
requiruraeuts.  Such  leaders,  too,  always  get  the  lion's  share 
of  j>roperty  won,  aa  these  hinds  had  been,  by  arms;  and,  by 
their  gifts,  their  chief  followers  also  are  made  specially  rich  in 
the  new  lands.  Thus  a  new  bond  of  j)ersonal  connection  is 
created,  and  conditions  pregnant  with  profound  social  changes 
are  established.  It  was  by  means  of  such  gifts  and  their  in- 
fluence that  the  leaders  of  conquest  raised  up  aWout  them  pro- 
prietors all  but  as  powerful  as  themselves,  and  so  both  rheatetl 
themselves  of  full  kingship,  and  robbed  society  of  all  chance 
of  harmonious  unity.  Power  fell  apart  into  fragments,  — 
into  a  vast  number  of  \>eiiy  lordships,  and  the  Feudal  System 
was  l)orn. 

238.  The  Feudal  System.  —  Feudalism  is  the  name  given 
to  that  stage  of  growth  through  which  Teutonic  institutions 
[lasBed  while  accommodating  themselves  to  new  rootage  in 
Roman  territory  and  to  the  new  conditions  created  by  race 
migrations  and  conquests.  It  was,  in  its  highest  developmont, 
a  Hystem  of  parcelUitl  lordshij)  and  divided  authority,  based 
t»ot  upon  gener.il  political  law,  but  upon  property  in  land. 
The  two  chief  constituent  forces  of  this  new  system  were 
*  onmtneruintion^  ami  the  'beneficeJ  A  *l)eneficB'  w;i8  a  landed 
estate  held  ujKin  conditions  of  8er\'ico  to  some  superior,  the  real 
or  feigned  giver  of  the  estate.  '  Commendation '  was  a  cere- 
mony by  which  a  similar  obligation  of  ]>ersoual  fealty  towards 
a  superior  was  createtl,  whether  land  was  held  by  his  gift  or  not. 
The  result  of  both  was  to  create  a  series  of  personal  dei>end- 
oncles:  a  connected  scries  of  greater  and  lesser  landowners, 
the  less  dependent  on  the  Rreater,  and  all  at  least  nominally  de- 
pemlent  on  a  king,  the  centre  and  titidar  head  of  the  hierairhy. 

2311.  Local  Differences  in  Feudal  Development. — There 
wnSy  of  couifU',  not  exactly  tho  same  method  of  development- 
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everywhere.  In  England,  under  the  Saxons,  and  afterwards 
under  their  cousin  Danes,  the  new  polity  was  held  together 
primarily  and  principally  by  that  old  cement  of  personal  alle- 
giance, the  relations  of  leader  and  comitatus  (sees.  225,  228) ; 
in  France,  and  elsewhere  on  the  continent,  it  was  generated 
more  directly  by  territorial  connections  independent  of  leader- 
ship and  following.  In  the  one  case  men  owned  land  and  pos- 
sessed power  because  of  their  personal  relations  with  the  king; 
in  the  other,  they  stood  in  special  personal  relations  to  the  king 
because  they  owned  land  of  which  circumstances  had  made  him 
itnlar  overlord.  Speaking  generally,  so  as  to  include  both 
ce  and  Enghuid,  it  may  be  said  that  the  bimeiice  was  of 
o  kinds.  The  English  benefices  were  most  often  estates 
ted  by  the  king  to  his  personal  following,  to  his  comiteSj 
or  to  his  less  independent  adherents,  on  condition  that  they 
should  hold  themselves  ever  ready  to  render  him  full  aid  and 
service,  and  ever  continue  to  adhere  to  him  with  special  fidel- 
ity. Tlie  French  benefices  were  more  generally  estates  origi- 
nally aUodial  (that  is,  held  under  no  one,  but  by  an  independent 
itle),  which  had  been  surrendered  to  the  king,  or  to  some  other 
lord  of  the  new  hierarchy,  to  be  received  back  again  as  his  gift, 
or  the  sake  of  the  mutual  obligations  of  faith  and  support  thus 
tablished.  Of  course  it  is  not  to  be  understood  that  bene- 
s  were  exclusively  of  the  one  kind  in  England,  and  exclu- 
ively  of  the  otlif^r  kind  in  France,  In  Franco  such  estates 
ere  very  often  direct  gifts  from  the  king  or  another  superior; 
d  in  England  they  were  as  often  surrendered  freeholds  not 
rewarding  gifts.  But  each  country  had  its  predominant  type 
the  benefice.  Its  common  mark  everywhere  was  that  it  was 
landed  estate ;  not  an  office  or  any  other  gift,  but  land  held 
upon  oonditions  of  fealty  to  a  superior. 
240.  Commendation,  on  the  other  hand,  had  no  necossary 
nnection  with  laud.  Its  predominant  feature  was  a  personal 
relationship  whicJi  was  rather  that  of  mas^r  and  man  than 
tliat  of  landlord  and  tenant.      It  seems  to  have  been  made 
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noo.esftary  \»y  ^^^*^  ^^ation  of  benefices.  As  pT'^at  properties 
grew  up  aViont  tbKOv,  as  tlioy  became  eiioompassed  by  tJit;  gi-eat 
network  of  connected  estates  woven  out  of  the  principle  of 
t>io  beaefico,  Bmall  land  holders  found  it  necessary  to  avoid 
(•oUision  with  the  growing  power  of  their  princely  neighbors 
by  tlirowing  thc^inselvea  into  the  arms  of  that  power,  by 
liastening  to  conform  ami  make  of  their  own  holdings  benefices 
held  of  lh«  lord  of  tho  greatest  contiguous  manor,  and  as 
society  fell  thus  into  regular  gradations  of  personal  allegiance 
luised  upon  f»rofrerty,  the  free  man  who  was  without  property 
and  tiifi  native  of  tlie  conquertid  territory  who  found  himself 
BulTi-red  Uy  liavo  lilicrty  but  not  to  hold  land  by  any  such  ten- 
ure as  would  enable  him  to  become  a  '  benfjiciafyt*  were  both 
left  without  a  place  in  the  new  social  order.  Owing  no  defi- 
nite flervice  to  the  [Kjwcrful  persoiw  alwHit  them,  they  could 
claim  no  protoi'tiim  from  them.  They  could  be  oppressed 
withcut  remedy.  They  were  driven*  therefore,  to  ^commend' 
them.selvps  Uj  some  lord  wIki  could  afford  them  security  — 
such  security  at  least  as  the  times  pormitted  —  in  return  for 
fealty.  This  was  'coramendatioru*  It  had,  as  I  have  said, 
no  nece^^rary  connection  with  tho  land,  thtmgh  tho  small  o^vner 
OA  vtoW  as  the  landless  jH^rson  probably  becanio  his  lord's 
'  man '  rather  by  commemLitiou  than  by  beuofioe.  It  became 
a  uuiverftally  n?ooguizeil  maxim  of  law  that  *every  man  must 
havu  his  lorti.'  Whether  thntugh  lienefice  or  through  com- 
inendation,  he  must  fidl  into  definite  place  in  the  minutely 
ft*Horte<l  anil  rla.ssitietl  society  of  feudalism. 

IMl.  Political  Disintegration.  —  The  state  was  thus  disin- 
tfigrated.  It  no  longi^r  acted  as  a  whole^  but  in  semidnde- 
pendont  ^Mvrts,  Tliere  was  no  longer  any  central  authority 
which  acteil  lUrcctly  \i\Y3n  all  individuals  alike  throughout  a 
omnmnn  territory.  The  king  contndlcd  directly,  as  he  hiui 
the  |H.>wer.  only  the  greater  lords,  who  were  in  feu<lal  theory 
his  immodiati*  vassals ;  other  men,  lower  down  in  the  scries, 
Mwdd  be  roaohed  £roni  abore  only  through  their  immediate 


n 


DURING   TUB  MIDDLE  AGES. 


159 


masters.  Authority  filtered  down  to  the  lower  gnidea  of 
society  through  the  higher.  It  was  a  system,  not  of  general 
obedience  to  a  common  law,  but  of  j>er8onal  obedience  and 
subordination  founded  upon  land-ownership. 

2i2.  Suchj  then,  was  the  Feudal  System.  The  king  had  no 
immediate  subjects  except  the  greater  barons  and  the  vassals 
on  his  own  baronial  estates,  and  the  greater  barons  were  obedi- 
ent subjects  only  when  he  had  armed  power  sufficient  to  com- 
pel them  to  obey.  Their  vassals  served  the  king  only  when 
they  themselves  did,  and  Iwcause  they  did,  anning  themselves 
for  the  king,  as  they  would  arm  tlif  inselvos  agjiinst  him,  only 
as  their  lords  commanded.  In  brief,  every  baron  was  himself 
practically  king  of  those  hohling  under  him.  It  was  his  decree 
that  sent  them  into  the  field ;  it  was  his  power  that  defended 
them  against  other  lords  who  would  have  oppressed  or  plun- 
dered them ;  and  it  was  in  his  courts  that  justice  was  arlmin- 
iaterod  between  thera.  His  strength  and  favor  were  their 
shield  and  title.  Law  indeed  grew  up  in  the  shape  of  custom; 
but  the  customs  of  one  barony  diffei-ed  from  those  of  another. 
Except  in  so  far  as  the  priest  anfl  the  lawyer  revived,  in  their 
advice  to  the  magnates  who  consulted  them,  the  principles  of 
the  Konian  law,  still  alive  to  the  studies  even  of  that  time,  no 
uniformity  of  practice  prepared  a  unified  system  of  law  for 
the  realm.  It  was  an  arrangement  of  governments  within 
governments,  a  loosely  confederated  group  of  inharmonious 
petty  kingdoms. 

243.  The  Feudal  Conception  of  Sovereignty. — The  most 
notible  feature  of  feudalism  is  tliat  in  its  system  sovereignty 
has  l>ecome  identified  with  ownership.  The  rights  exercised 
by  the  barons  were  in  many  cases  nothing  less  than  sovereign. 
Not  only  did  they  decide  property  titles  by  the  custom  of 
tht'ir  barouies  and  private  rights  by  laws  determined  in  their 
own  courts,  they  often  also  coined  money,  thej'  constantly 
levied  tolls  upon  commerce,  and  they  habitually  made  war 
when  they  pleased  upon  rival  neighbors.  They  gathered  about 
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every  trailer,  —  like  every  landowner  and  every  freeman  in  the 
society  outside  the  towns,  —  had  to  find  his  place  in  a  sharply 
differentiated  social  classification-  Kach  occupation  was  con- 
trolled by  its  guild;  and  that  guild  was  a  close  corporation, 
admitting  to  membership  only  whom  it  chose.  No  one  could 
enter  save  through  the  stringently  guarded  avenues  of  a  limited 
and  prescribed  apprenticeship;  and  once  in,  the  apprentice 
was  bound  by  the  rules  of  the  order.  City  government  became 
representative  of  the  authority  of  associated  guilds.  No  one 
was  a  citizen  who  was  not  within  one  of  the  privileged  asso- 
ciations. It  is  a  reminiscence  of  this  old  order  of  things  that 
the  building  about  which  the  city  government  of  Loudon,  as  of 
many  other  antique  towns,  still  centres  is  known  as  the  *  (iuild- 
luill.*  Even  the  militia  of  the  towns  were  trainbands  from 
the  several  guildB,  The  town,  also,  hatl  created  its  *  estates,' 
its  orders,  tls  the  country  had  done.  This  was  its  feudal  system. 
24G.  The  City  Leagues. — The  greater  trtiding  towns  near 
the  Baltic  and  along  the  Rlune  took  advantage,  during  the 
thirteenth  centtiry,  of  the  o]){)ortunities  for  intlependent  action 
afforded  them  by  the  piecemeal  condition  of  authority  under  the 
feudal  system  to  draw  together  into  leagues,  the  better  to  pursue 
their  own  objects ;  and  for  a  very  long  time  these  leagues  exer- 
cised the  powers  of  great  states,  making  war  and  peace,  levy- 
ing custom,  concluding  treaties  and  alliances.  Their  primary 
object  was  to  cure  those  disorders  of  the  times  which  made  the 
roads  unsafe  and  so  intei*fered  with  their  trade.  The  greatest 
of  these  leagues  were  the  Jlansa,  more  commonly  known  in 
English  writings  as  the  Hanseatic  {Hansa  means  trade-guild), 
and  the  liheniah.  The  fonner  centred  about  the  great  cities 
of  Ltibeclt  and  Hamburg,  and  at  one  time  included  ninety  of 
the  towns  lying  between  the  Baltic  and  the  Elbe.  The  latter 
hod  Worms  ai»d  Mainz  as  its  loaders,  and  at  one  time  or  another 
hail  connections  with  seventy  towns,  some  of  which  stood  as 
far  away  from  the  Rhine  as  Bremen  and  Nurendwrg,  though 
the  arteries  of  trade  which  it  was  meant  tu  protect  and  keep 
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open  \ay  c\v\efty  aVoti^  the  Rhine  valley.  Many  great  princes 
were  constrained  to  connect  themselves  with  these  leagues  in 
the  heyday  of  their  jjower.  But  trade  alliances  affonled  too 
many  occasions  for  jealous  discords,  and  the  growth  of  vast 
territorial  monarchies  too  dangerous  rivalries  for  the  cities; 
and  their  leagues  were  eventually  broken  up. 

247.  Unifying  Influences.  —  Two  unifying  influences  oper- 
ated more  or  less  potently  during  the  Middle  Ages  to  countei*- 
act  the  disintegrating  tendencies  of  the  feudal  system.  These 
were  the  Romaic  Catholic  ChurcJi  and  the  Holt/  Roman  Empire. 
Both  the  Church  and  the  Empire  may  be  said  to  have  beeu 
shadows  of  imperial  Rome.  They  were,  by  intention  at  least, 
the  temporal  and  spiritual  halves  of  the  old  empire  of  the 
K  Caesars. 

I     248.   (1)  The  Roman  Catholic  Church  h:ul,  historically,  a 

r  real  conneetion  witli  the  veritable  dominion  of  Rome.     Before 

the  Emi)ire  liad  been  shattered  by  the  onset  of  Teutons  and 

I  Turks,  Christianity  had  liewtmo  its  reer^guized  official  religion. 

I  The  Pope  in  Rome  represented  one  of  the  great  primaries 

I  which  had  early  grown  up  witliin  the  imperial  Church :  and 

I  this  Church  of  the  West,  sundered  from  the  Church  of  the  East 

Iby  then  irreconcilable  diCFerences  of  doctrine,  showed  an  in- 

Ifitinct  for  conquest  which  seemed  a  direct  heritage  from  the 

Home  of  the  olden  time.     She  mastered  the  new 

. -,_  L  :  :  reutous,  and  everywhere  insinuated  herself  into 

nhft  new  political  system  which  developed  under  their  hand. 

■tot      '     '  "^  every  castle  its  ohaiiLuCj  every  city  and  couutry- 

P^n  L,  but  the  greater  eiicle silastics  themselves  l>ecame 

pctulal  lords,  mitst^rrs  of  baronies,  members  alike  of  the  civil 

'   ■'  '"       is  liicrarchies;   and  even  monasteries  owned 

I U  were  iKii-cfUed  out  uiton  a  femhd  tenure. 

^^■H^^uty  for  all  it  was  so  interwoven  with  the  feudal  sys- 
^^^^Hr<t..,~.i  pf.tained  its  internal  unity.  ThePopie^s  power 
^^^^H^i  :  ,\s  did  the  king's.     The  priest  acknowledged 

^^^^■itigv  his  alloginnce  to  a  universal  kingdom^  the  spiritual 
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ungclom  of  the  Church  of  K<.iine.  That  Church  reco^ized  no 
bournJaries,  whether  of  baronies  or  of  states,  as  limits  to  her 
own  spiritual  sovereignty.  That  extended,  as  she  claimed^ 
over  all  kings  of  whatsoever  grade,  over  all  men  of  whatsoever 
rank  or  estate.  The  silent,  unarmed  forces  of  her  influence, 
therefore,  stood  always  on  the  side  of  an  ideal  unity.  And 
they  certainly  retarded  disintegration.  Iler  lesson  was  brother- 
h<x>d  and  a  common  subjection ;  and  that  lesson,  though  often 
neglexjted,  was  never  utterly  lost  sight  of  or  forgotten.  She 
kept  alivp,  moreover,  in  her  canon  law,-  murh  of  the  civil  law 
of  Kome :  her  laws  at  any  rate  were  not  diverse,  but  always 
the  same ;  they  reached  the  people  and  the  conceptions  of  the 
time  through  the  administration  not  only  of  her  ecclesiastical 
courts,  but  also,  indirectly,  no  doubt  through  the  judgments  of 
the  baronial  courts  of  the  baron-bishops:  and  whatever  tended 
to  unify  law  tended  to  unify  iwlitics.  The  ecclesiastical  power 
was  always  on  the  side  of  any  good  Catholic  who  proved  bim* 
self  capay>le  of  creating  larger  wholes  of  political  authority, 
larger  areas  of  civil  unity.  By  precept  and  by  example  the 
Church  was  imperial. 

250.  (2)  The  Holy  Roman  Empire.  — Under  the  direct 
descendants  of  Chlodwig,  the  onoo  v;ist  dominions  of  the 
Franks  fell  asunder  in  several  pieces;  but  Cliarles  the  Great 
(7fiH-S14)  reunited  and  even  extended  them.  He  brought 
together  under  liis  sword  the  territory  now  included  in  Ger- 
ly,  Switzerland,  Hungary,  Italy  (all  save  the  southernmost 
;),  France,  and  Belgium.  And  neither  any  Teuton  nor  any 
successor  of  Teutons  in.  Western  Euroi')e  ever  gathered  wide 
territories  under  his  sway  without  dreaming  of  restoring  the 
Komau  Empire  and  himself  ascending  the  throne  of  the  Ciesars. 
From  Charles  the  Great  to  Napoleon  the  si»ell  of  the  Ponian 
exaiuple  has  bound  the  imagination  of  every  European  con- 
queror. Charles  h;wl  this  ambition  clearly  in  his  view,  and 
circumstances  peculiarly  favored  its  realization.  At  the  same 
time  that  he  reached  the  height  of  his  power,  Borne  reached 
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character  of  the  chief,  indeed  the  only  potent,  centralizing 
forces  of  the  feudal  time.  Those  forces  lay  in  the  ambition 
of  great  barons.  Under  the  descendants  of  Cldodwig  (the 
Merowingians)  the  territory  of  the  Flunks  tended  more  and 
more  to  become  permanently  divided,  into  two  distinct  parts. 
Theru  were  often,  it  is  true,  more  jmrts  than  two :  for  it  was 
the  Prankish  custom  to  di\ide  even  a  royal  inheritance  between 
all  the  sous  of  a  deceased  possessor.  But,  as  it  fell  out  in  the 
long  run,  the  most  permanent  diWsion  was  tliat  betwefti  Neus- 
tria  (the  western  half)  and  Australia  (the  eastern).  In  both 
of  these  kingdoms  the  Merowingian  rulers  soon  degenerated 
into  mere  shadows  of  their  imperative,  dominant  ancestors; 
and  thoy  were  presently  displaced  by  a  powerful  family  of 
Austrasia,  the  family  of  Charles  Martel.  Charles  Martel  was 
Mayor  of  the  Palace  under  the  Austrasian  branch  of  the  royal 
family.  The  office  of  Mayor  of  the  Palace,  though  an  office  in 
tlie  king's  household,  was,  it  would  seem,  filled  rather  by  dic- 
tation of  the  powerful  lords  of  the  kingdom  than  by  a  free 
royal  choice.  It  was  filled,  consequently,  at  any  rate  in  the 
times  of  which  I  am  now  speaking,  by  the  leader  of  the  great 
territorial  chiefs,  by  the  leader,  that  is,  of  the  king's  rivals  in 
power.  It  had  indeed  become  an  hereditary  office  held  by  the 
greatest  of  the  baronial  families.  Charles  Martel  was  a  soldier 
of  genius :  he  handed  his  office  on  to  liis  son  and  his  grandson : 
they  were  men  abler  than  he.  His  son,  Pepin^  with  the  sanc/- 
tion  of  the  Pope,  wliom  he  had  greatly  served,  became  king  of 
the  Franks,  in  name  as  well  as  in  reality,  to  the  iinal  ousting 
of  the  old  line  of  'do-nothing'  monarchs;  and  his  grandson 
was  Charles  the  Great, 

253.  The  Capets :  Concentration  of  Feudal  Power.  —  In  the 
tenth  century  a  similar  change  was  wrouglit  in  Franco.  The 
descendants  of  Charles  Martel  (Carolingians)  had  in  their  turn 
lost  vigor  and  become  uniit  for  power.  They  wore  disphiced, 
therefore,  in  the  western  half  of  their  dominions  (in  Keustria) 
by  a  family  of  warriors  whom  they  bad  endowed  first  with  the 
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county  oi  "Paris,  ana  afterwards  with  the  duchy  of  Francei  as 
at  ouco  a  reward  for  their  services  in  withstanding  tho  incur- 
sions of  the  Northmen  and  a  stake  in  tlie  Uireatencd  tcrritorj. 
The  duchy  of  France  was  only  a  comparatively  small  district 
al>out  Paris;  but  the  xigor  and  capacity  of  the  Capets,  its 
dukes,  speedily  made  it  one  of  the  most  important  feudal  proj>- 
ertios  in  the  wholo  of  tho  great  territory  to  which  it  was  even- 
tually to  give  its  name.  They  became  the  chiefs  of  the  baronial 
party,  ^d  when  discontent  with  the  Garliiig  kings  colminated, 
it  was  tlii'y  M'ho  l>ecame  first  '  kings  of  the  barons/  and  finally 
kings  of  France.  Refusing  to  degenerate,  as  the  Merowinjjian 
iu»d  Carolingian  princes  had  degenerated,  they  continued  to  de- 
veloji,  gi'oeration  after  generation,  a  kingdom  destined  one  day 
to  rank  with  the  greatest  of  Kurope ;  and  that  by  a  process 
phuined  as  if  int*iuit  Ui  illustrate  how  best  the  feudal  system 
might  bo  used  for  its  own  destraction.  By  every  means  —  by 
Htu*,  by  marriagr,  by  ct)ntnM*t,  by  stnitagem,  by  fraud  —  they 
dnjwall  the  gn^itor  fctidat  stivnvignties  iuto  their  own  posses- 
sion, until  at  length,  their  duchy  of  France  and  tho  kingdom 
f  France  were  indeed  identical ;  until,  having  absorbed  all 
cattered  autliorities,  they  hud  made  sovereignty,  once  possessed 
rivatt'ly  in  sundered  jiieees,  once  more  a  whole,  — but  a  whole 
hich,  by  the  strict  logic  of  feudalism,  was  their  private  estate ; 
ntil  they  lUiuust  literally  {>ossessed  the  land,  and  Louis  XIY. 
say  with  little  exaggeration,  ^  Ukat  e*eM  moiV  They 
I  gathered  the  fragments  of  tho  feudal  system  into  a  single 
and  had  made  the  state  itself  ft  feudal  possession,  a  family 

254.  The  Piecing  together  of  Austria  and  Prussia.  —  Later 
atUl  the  same  process  wius  roj-Kjated  in  Frussia  and  in  Austria, 
Hy  conquest,  inheritiuice,  forfeiture,  marriage,  contract,  fraud, 
pow4*rful  feudal  fiuniliea  pieced  together  thnao  great  kingdoms, 
to  Itecome  in  after  times  the  bases  of  national  organization. 
In  ui'4ther  Prussia  nor  Austria  did  the  process  go  so  far  as  in 
Frane**,  though  Austria,  under  the  great  house  of  Habsburg, 
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became  possessor  of  the  imperial  throne  of  the  Holy  Horaan 
Empire^  aiid  Pnissia,  under  tlie  equally  great  house  of  Hohcn- 
zollera,  has  become  the  o<;ntnil  and  dominant  state  of  a  new 
German  Empire,  ivhich,  tlirough  the  healthful  processes  of 
motlern  national  life,  if  not  throu{^h  the  hiLi)pily  obsolete  fomea 
of  absolutism,  may  yet  be  as  truly  compact  and  miified  a  king- 
dom as  any  the  irorld  has  seem 


^ 
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255.  From  the  fifth  to  the  twelfth  centuries  Roman  law 
inhered  in  the  confused  civil  methods  of  the  times  for  the  most 
part  as  a  mere  unsystematized  miscellany  of  rules  appliwible 
to  the  descendants  of  thn  Roman  provincials  and  ol*served 
la-rgely  within  the  towns.  As  the  old  distinctions  between 
Bonian  and  Teuton  faded  away,  however,  in  the  gradual  mixture 
of  the  j>opulati(>ns,  these  ndes  entered  more  and  more  into  the 
general  mass  of  common  custom.  This  process  was  in  great 
part  unconscious ;  there  was  no  scienti&c  selection  iu  the  devel- 
opment. 

256,  The  Barbaric  Codes.  — It  was  not  from  mere  tradition, 
however,  —  not  simply  from  Roman  law  transmuted  into  unre- 
conled  provincial  custom,  —  that  the  knowledge  of  these  cen- 
turies concerning  the  civil  law  of  the  Empire  was  derived,  but 
from  the  Theodosian  legislation  and  the  writings  of  the  Jurists 
as  they  appeared  in  the  Code  of  Alaric  IL  (sec.  231),  which  is 
known  to  quotiition  as  the  Breviary  (brex^arium  Alarkianuvi). 
The  West  Gotlis  themselves  had  not  long  remained  contented 
with  that  compend  of  the  law.  In  the  seventh  centnry  there 
had  been  prepared  in  Spain  a  new  Lex  Vhigothor^tm  which 
contained  a  summary,  not  of  Roman  rules  only,  but  of  Gothic 
enstfim  as  well,  and  which,  supersedinj?  the  earlier  compilatif»n 
of  Alaric,  forme^l  the  basis  for  later  codifications  of  Spanish  law. 
But  the  south  of  France,  which  luul  once  owned  the  domin- 
ion of  the  Visigoth,  retained  the  Code  of  Alaric;  it  was  trans- 
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nutted  t\\ence  to  t\vo  xvorth  of  France,  to  be  handed  on  to  Ger- 
iniiny  and  England  *,  and  for  all  of  these  countries  it  continued 
to  be  the  chief,  if  not  the  only  source  of  Roman  ]aw  until  the 
eleventh  or  twelfth  century.  Charles  the  Great,  as  I  have  said, 
republished  it,  accepting  it  as  the  recognized  manual  of  Koman 
legal  principle.  Even  Itily  had  had  the  continuity  of  her 
legal  tradition  broken  by  barbarian  invasion,  —  especially  by 
the  inroad  of  the  raw  Lombards, — and  ha<l  had  to  keep  the 
fragments  together  as  best  she  might  amidst  just  such  a  con- 
fusion of  '  personal '  laws  as  prevailed  elsewhere  in  the  once 
Koman  world  (sec.  231). 

257.  Custom  and  Written  Law  in  France.  —  It  was  at  this 
time  that  the  north  and  south  of  France  came  to  be  distin- 
guished as  respectively  the  'country  of  custom*  (pays  de  cou- 
iume)  and  the  *  country  of  written  law '  (pays  de  droit  4crit). 
In  the  south,  which  had  l)een  thorougldy  Romanized  for  centu- 
ries, there  was  the  written  law  of  Rome ;  in  the  north,  which 
had  never  been  so  thorouglily  Romanized,  and  whieh  was  now 
quito  thoroughly  Germanized,  there  reigned  in  unrestrained 
confusion  the  Teutonic  customs  of  the  barbarian  masters. 

This  division  corresponded  cloiely  with  the  division  between  the 
lanyue  d^oc  and  the  langue  tfoU.  The  districts  of  the  hngue  d'oil  (of  the 
Frankized  Latin)  were  the  country  of  custoni ;  the  districts  of  the  fanffue 
iToc,  the  countrj  of  written  law. 

258.  The  Study  of  the  Roman  Law.  — But  in  the  twelfth 
century  the  law  of  Rome  fell  upon  the  good  fortune  of  being 
systematically  studied  once  more  by  competent  scholars,  and 
once  more  cultivated  by  scientific  lawyers.  And  not  the  Code 
of  ALario,  but  the  vastly  more  ]x?rfexit  Corpus  Juris  CiVi/w,  as 
the  twelfth  century  called  it,  Justinian's  (or,  rather,  Trebo- 
nian's)  groat  compilation,  which  Germanized  Europe  had 
hitherto  used  scarcely  at  all/  was  the  basis  of  the  revived 

1  The  Digest  and  the  Codex  were  in  some  measure  mad©  use  of  by  the 
CA&Ooists  throughout  the  Dark  Ages. 
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study.  The  new  cultivation  of  the  law  bogan^  naturally  and 
pro}j€rly  enough,  in  Italy.  The  Uoiversity  of  Bologna  rose 
into  prominence  and  became  famous  as  the  chief  seat  of  the 
study  of  the  Koumn  rode.  I'isa  and  other  Italian  schools  then 
took  up  the  new  pursuit.  Presently  the  interest  had  spread 
to  France  and  to  Spain^  g^ing  in  France  first  to  Montpellier 
and  Paris,  afterwanls  to  Bourges,  Orleans,  and  Toulouse,  the 
old  capital  of  the  West  Goths;  and  in  Spain  creating  (a.d. 
1254)  the  notable  University  of  Salamanca.  From  Spain  and 
France,  Holland  caught  the  fashion,  giving  to  Europe  in  the 
seventeenth  century  the  illustrious  jurist  Hugo  Grotius,  who 
created  out  of  the  great  principles  of  equity  discoverable  iu 
Roman  Law  the  elevated  and  influential  science  of  Interna- 
tional Law  (sec.  1216).  In  En*;lancl,  too,  the  same  studies 
began  to  be  affected  almost  immediately  after  the  rise  of  the 
school  of  Bologna,  and  are  said  to  have  beeu  regularly  pursued 
there  down  to  the  sixteenth  century. 

I'.^D.  Entrance  of  Roman  Law  into  the  Legal  Systems  of 
Europe.  —  U£  course  this  wiiiespread  interest  in  the  study  of 
Roman  law  was  not  all  speculative.  The  study  and  the  prac- 
tice of  the  law  acted  and  reacted  on  one  another.  Its  rules 
were  more  and  more  consciously  luid  skilfully  fitted  into  the 
growing  law  of  the  kingdoms  which  were  emerging  from  the 
feudal  system  because  it  was  being  adequately  mastered  and 
systematized  at  the  universities;  and  it  was  being  mastered 
and  systematized  at  the  universities  because  it  was  being  more 
and  more  called  for  in  the  actual  administration  of  justice. 
Its  use  and  its  cultivation  went  hand  in  hand. 

2m  In  France  Loius  IX.  (1226^1270)  ordered  the  Roman 
law  to  he  translated  into  French,  and,  by  the  judicial  reforms 
which  he  instituted  (sec.  29G)  illustrated  the  history  that  law 
waa  to  have  in  the  kingdom  of  the  Capets.  Roman  law  came 
into  use  in  France  with  much  the  same  pace  with  which  the 
Capets  advanced  to  complete  jxjwer,  and  triumphed  witli  the 
perfecting  of  the  centralization  which  they  effected.    Louis 
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^P  IX.  Gstablialied  ttve  Tigbt  of  the  crown  to  hear  appeals  from 
the  £uuda\  courts  in  M  cases ;  he  sent  royal  judges  on  circuit 
to  hear  complaints  of  inlVinged  rights  j  and  at  Paris  he  erected 
the  famous  Parliament  of  Paris  as  the  supreme  tribunal  of  the 
realm.     The  feudal  lords  of  France  were  the  nominal  members 

kof  tliis  court,  but  trained  jurists  {legtotes)^  appointed  as  experts^ 
to  assist  them,  became  in  practice  its  real  members.     Schooled 
in  the  Roman  law,  they  admitted  its  principles  into  all  their 
decisions  ;  and  they  gave  to  the  king  from  tlie  same  source  the 
maxim  which  declared  the  will  of  the  prince  to  be  law.    Aai 
^_    the  king's  jurisdiction  grew,  the  principles  of  Koman  jurispru- 
^H  deuce  gained  wider  and  wider  acceptance  an<l  supremacy. 
^M       261.    And  presently  the  Roman  law  came,  so  to  say,  from 
^M  out  the  nation  to  meet  the  royal  system.    Very  early  in  Berri, 
^H  Bourbonnais,  and  Auvergne,  the  central  districts  of  France,  the 
^^   law  of  Rome  had  been  adopted  as  the  common  law  of  the  land, 
to  l)e  appealed  to  in  the  absence  of  proof  of  any  special  custom 
or  enactment.    Subsequently  it  came  to  be  considered  as  in 
^K  some  sort  the  supplementary  common  law  of  all  France,  for, 
^P  though  never  established  as  such  in  the  north  of  France,  it 
was  oven  there  appealed  to  in  doubtful  cases  as  *  written  reason,' 

I  The  Code  NapoUouy  the  last  great  codification  of  French  law, 
has  been  described  as  in  great  part  a  republication  of  the  laws 
of  Justinmn  as  those  laws  have  been  motlifietl  and  fitted  to  new 
circurastiinceA  b3'  the  processes  of  French  history.     The  state- 
ment ought,  however,  to  be  taken  with  an  important  qufdificar 
tion.     A  very  great  deal  of  Qemiauie  law  found  pennaueut 
place  among  accepted  legal  principles  in  France,  though  Roman 
law  contributed  the  chief  formative  forces,  the  forces  of  fusion 
and  system. 
2G*.^  Local  Custom  in  France.  —  It  is  important  to  observe, 
however,  that  the  unifying,  harmonizing  influences  exercised 
,        by  the  growing  royal  jurisdiction  were,  for  a  long  time  at  any 
rate,  infiticnces  which  affected  procedure  rather  than  the  in- 
Itemalj  essential  elements  of  legal  principle.    The  differentiap 
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tion  between  district  and  district  wliich  lia<i  taken  place  in  the 
process  of  fcudolization  had  been  of  the  sharpest,  most  decided 
character.  When  the  Cai>et3  tirst  assiuned  the  titles  of  king- 
ship there  were  as  great  duchies  as  France.  The  work  of 
cstt^nding  and  consolidating  the  kingdom  consumed  several 
centuries ;  and,  meanwhile,  each  lyetty  sovereignty  was  develop- 
ing its  own  kiw  apart.  Much  of  the  territory  which  afterwards 
bexNime  part  of  France  was,  during  the  same  |>eriod,  moreover, 
in  foreign  hands,  held  by  England  or  Burgnndy.  The  king- 
dom afi  finally  consolidated,  therefore,  presented  a  very  great 
variety  of  deeply  rooted  and  persistent  local  laws  and  customs. 
Normandy  had  one  set  of  customs,  Bern  a  very  different  set, 
Anjou  a  thirds  Brittany  a  fourth  j  and  so  throughout  the  once 
j)iecemeal  country. 

2B3.  Unifying  Influence  of  the  Royal  Prerogative.  — The 
influence  of  the  royal  j\iiisdiction  upon  this  heterogeneous 
of  differing  laws  was,  as  I  have  said,  at  first  rather  to 
and  systematLse  the  procedure  of  the  local  courts  which 
administered  local  law  in  semi-independence  than  to  effect 
changes  in  the  customs  themsalvcs.  Since  appeals  to  the 
king's  justice  were  possible  in  all  cases,  the  formal  method 
of  apf)eal  tended  to  become  the  same  everywhere;  and  the 
methods  of  the  kings  courts  in  deiding  with  apixuiled  cases  of 
course  more  and  more  tended  to  set  the  fashion  of  procedure 
throughout  the  loose  system,  though  the  royal  judges  continued 
to  decide  appealed  cases  according  to  the  law  of  the  district 
from  which  they  were  brought  up. 

264.  By  degrees,  however,  new  ideas  and  principles,  as  well 
as  new  modes  of  procedure  and  appeal,  were  infused  into  local 
ostice.  The  law  and  tlie  legal  practice  of  each  district  alike 
more  and  more  distinctly  and  consciously  approximated  to  the 
models  of  organization  and  to  the  stiindards  of  decision  obtiiin- 
ing  in  the  king's  courts.  The  territorial  tribunals  accepted 
the  8Gr\icea  of  lawyers  trained  in  Roman  principles  and  in- 
clined towards  regal  precedents ;  and  the  local  law  officers  of 
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the  crown  were  of  course  everywhero  ready  to  effect  whatever 
was  within  reach  of  their  functions  or  example  in  tlic  way  of 
bringing  local  custom  aroimil  to  the  rules  of  universal  accept- 
ance to  be  found  in  Roman  law  and  regal  decision.  Imlepen- 
dentl)',  too,  of  the  influence  of  the  crown  the  Roman  law  waa 
entering  the  local  courts,  becoming  common  law  in  Auvergne 
luid  Bourbonimis,  as  we  have  seen,  before  it  became  the  com- 
mon law  of  France, 

2G5.  Through  the  Parliament  of  Paris  (sees.  293,  298)  the 
Koman  law  had,  so  to  say,  a  double  door  of  entrance.  The 
jurisdiction  of  that  court  was  both  spiritual  and  temporal:  so 
that  both  the  Code  of  Jiistinian  and  the  canons  of  the  Church 
contributed  their  versions  of  Koman  judicial  pi-actice  and  tra- 
dition to  its  tindiups. 

2(>(>.  In  Germany,  as  in  France,  the  influence  of  the  Eoman 
law  has  attended  the  progress  of  the  forces  of  unification. 
The  Koraans  had  never  established  their  power  beyond  tho 
Bhine.  There,  after  the  movements  of  the  Teutonic  tribes  in 
the  fifth  and  following  centui-ies,  ;i3  before,  Germanic  customi 
had  almost  undisputed  mastery.  The  feudal  system,  moreoverj 
left  its  work  in  more  complete  crystallization  in  Germany  than 
elsewhere;  for  Germany  emerged  from  the  Middle  Ages  what 
she  still  is  in  great  part,  namely,  a  more  congeries  of  j>etty 
States.  Still  the  Holy  Roman  Empire,  however  shadowy  it 
became  at  times,  had  been  created  in  Germany  with  the  dis- 
tinct idc^i  of  a  title  derived  directly  from  Kome;  and  through- 
out all  the  changes  of  German  history  tho  imperial  influence 
hjis  sheltered  and  fostered  Roman  law.  The  imperial  courts, 
the  imperial  lawyers,  the  imperial  party  in  general,  were 
always  admiTiistrators  or  advocates  of  its  principles.  AVhen 
the  house  of  Habsburg  came  to  possess  the  Entpire,  as  when 
other  ixiwejfid  emperors  had  rcignod  (sees.  370,  S7A  etaeq.)^ 
there  waa  no  small  potency  in  these  influences.  More  andj 
more  i>ervasive  became  the  great  irresistible  system  of  law} 
eTerywhero,  without  displacing^  it  instructed,  supplemented, 
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moulded  (xermanic  custom^  until  now  its  presence  la  both  na- 
tional and  local  law  has  made  it  the  basis  of  all  legal  study  in 
Germxmy,  and  the  Coyus  Juris  is  a  '  subsidiary  authority '  in 
almost  all  courts.  To  a  certain  extent  Roman  law  was  suffered 
even  to  displace  Gormauic  custom.  Very  early  the  courts, 
while  accepting  Roman  legal  rules  ns  prima  facie  conclusive  of 
the  rights  of  a  suitor,  imposed  upon  those  who  alleged  estab- 
lished local  usage  iu  opj^osition  to  it  the  necessity  of  furnish- 
ing conclusive  proof  of  the  existence  and  acceptance  of  such 
usage  as  law.  Roman  law,  in  brief,  they  accepted,  so  to  say, 
on  its  o^vTi  authority,  Germanic  custom  only  on  the  authority 
of  indubitable  testimony.  The  German  universities  now  fur- 
nish the  world  with  Roman  lawyers  greater  than  those  which 
once  came  forth  from  Bologna  and  Paris  and  Leyden. 

267.  In  England  the  Roman  law  has  had  a  more  oliscure 
but  hardly  a  less  interesting  history.  The  Romans  governed 
Britain  four  huudre<l  years,  bending  the  province  to  the  pur- 
{Kjses  of  their  administration  with  their  usual  thoroughness. 
We  know  that  Papinian,  the  greatest  of  Rome's  jurists,  him- 
self administered  the  law  in  Britain,  and  we  have  every  rea- 
son to  believe  that  its  promulgation  there  was  thorough,  its 
rootage  full  four  hundred  years  deep.  It  can  hardly  be  that 
the  Saxons  wholly  eradicated  it.  We  know  that  many  Roman 
mimicipalitics  on  the  island  survived  all  conquests:  and  wo 
know  that  tl»e  priests  of  the  Church  of  Rome  early  took  back 
to  Englished  BriUin  conceptions  steeped  in  Roman  juris- 
prudence. Bede  testiiiea  that  the  Saxon  laws  were  codified 
under  the  auspices  of  the  clergy  and  that  Roman  codifi«»r 
tion  was  the  model.  We  have  seen  that  Roman  law  was 
studied  in  England  almost  as  early  as  in  mediaeval  Italy  her- 
self, the  studj'  l)eing  continued  without  serious  broak  for  more 
than  three  centuries  ( sec.  258 ) ;  and  the  works  of  the  ear- 
liest English  legal  text-writers,  snch  as  Bracton,  Glanvil, 
and  the  author  of  the  Fleta^  abound  in  tokens  of  a  close 
familiarity  with  the  laws  of  the  imperial  codes,  are  full  of 
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268.  The  Growth  of  the  French  Monarchy.  —  The  full 
political  signifitjiince  of  the  history  of  France  can  bo  appreci- 
ated only  by  those  who  keep  in  mind  the  chief  phenomena 
of  the  widening  monarchy,  the  successive  stej>s  \jy  which  the 
Ihikes  of  France,  the  capable  CajH?ts,  extended  their  j>ower 
and  the  name  of  their  duchy  over  the  whole  of  the  great  terri- 
tory which  was  to  be  inherited  by  Louis  XJV.  The  course  of 
French  history  is  from  (!omj»lex  to  simple.  In  the  days  of 
Hugh  Capet  'France'  was  the  name  of  only  a  single  duchy 
centring  in  Paris,  one  of  a  great  niimbcr  of  feu<lal  lordships 
e^juuUy  great,  equally  vigorous,  equally  wedded  to  indepen- 
dence. The  duchy's  a<lvantago  lay  in  the  fact  that  her  dukes 
had  been  chosen  for  leadership  and  that  they  were  cap'iblo 
uf  leadership,  rather  than  in  the  possession  of  pre[>onderant 
strength  or  superior  resources.  To  the  west  ol>  her  lay  the 
solid  mass  of  Normandy;  to  the  north  lay  the  territories  of 
thu  Counts  of  Flanders  and  Vermandois,  and  to  the  east  the 
territory  of  the  Count  of  Champagne;  the  great  duchies  of 
Kurgandy  and  Acquitaine  lay  to  the  south,  beyond  them  tlie 
lands  of  Toulouse ;  alongside  of  Normandy,  Anjou  and  Brit- 
tany stretched  their  indei)endent  leugth  to  the  west.  And 
tlieso  were  only  the  greater  fevulal  sovereignties :  witliin  and 
about  them  lay  other  districts  not  a  few  with  masters  ready  to 
assert  privileges  without  number  in  coutradiction  of  all  central 
rule,     Tho  early  history  of  France  is  the  history  of  a  duehy 
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striving  to  bocome  a  kingduin.  'France'  holds  a  good  stra- 
tegic |X)sition]  and  fortune  has  made  her  dukes  titular  kings 
over  their  feudal  neighbors,  but  still  she  is  in  reality  only  one 
among  many  duchies. 

2(J0.  By  slow  and  steady  steps,  however,  a  work  of  unifica- 
tion is  wrought  out  by  the  Cai^ets.  In  every  direction  they 
stretch  out  from  their  central  duchy  of  France  thtiir  hand  of 
jinwcr  and  of  intrigue  and  draw  the  jiieoes  of  feudulixed  Neus- 
tria  together  into  a  compact  mass.  The  work  is  thoroughly 
done,  moreover,  at  almost  every  stage :  out  of  populations  as 
heterogeneous  as  any  in  Europe  they  constnict  a  nation  than 
which  none  is  more  homogeneous :  out  of  feudal  lonlships  as 
strong,  as  numerous,  as  heady,  and  as  stiffly  separate  as  any 
other  equal  territory  could  show,  they  construct  a  single  king- 
dom more  centralized  and  compacted  than  any  other  in  Europe. 
The  {trocesses  of  these  singular  achievements  give  to  the  his- 
tory of  the  French  monarchy  its  distinctive  political  signifi- 
cance: the  means  wliicdi  the  Capets  devised  for  solitlifying, 
and,  after  its  solidification,  for  enlarging  and  effectuating  their 
power,  furnish  some  of  the  most  suggestive  illustrative  mate- 
rial anywhere  to  lie  found  for  the  general  history  of  govern- 
ment. 

270.  Perfection  of  the  Feudal  System  in  France.  —  The 
feudal  system  worked  its  most  j)erfect  work  in  France.  The 
opportunities  of  feudalism  there  were  great.  Neustria,  the 
western,  Gallic  half  of  the  great  Frankish  kingdom,  was  early 
separated  from  Australia,  the  eastern,  (Jermanic  half  (sees. 
252,  253),  and  its  aeparateness  proved  the  cause  of  its  disinte- 
gration. Burgundy,  Brittany,  and  Acquitaine  sprang  to  the 
possession  of  unchecked-  independent  power  round  about  it ; 
the  Kormans  thrust  their  huge  wedge  of  territory  into  it; 
battle  after  battle  between  those  who  contended  for  the  j>oa- 
session  of  the  pieces  of  the  great  empire  which  Charles  the 
Great  had  swept  together  first  decimated  and  finally  quite 
annihilated  the  sturdy  class  of  Frankish  freemen  whose  liber- 
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governments  which  have  succeeded  the  Kevolution  has  yet 
restored  it  to  complete  life.  Local  liberties  were  taking  form] 
and  acquiring  vigor  during  the  very  period  in  which  the  mo- 
narchical power  was  making  its  way  towards  supremacy;  and 
it  was  by  these  local  liberties  that  the  kings  found  themselves 
faced  when  their  initial  stniggle  with  feudalism  was  over.  It 
was  their  final  task  to  destroy  them  by  perfecting  centralized 
administrative  organisation. 

274.  Rural  Communes. — While  feudalism  was  in  its  creap 
tive  period,  while  the  forces  were  at  work,  that  is,  which  were 
shaping  the  relations  of  classes  and  of  authorities  to  each 
other,  it  was  not  uncommon  for  feudal  lords  to  grant  chart^^rs 
to  the  rural  communes  lying  within  their  demesnes.  In  and 
after  the  twelfth  century  the-se  charters  l>ccamc  very  nnmorous. 
They  permitted  a  separate  organic  structure  to  the  communes, 
regulated  the  admission  of  persons  to  communal  privileges, 
laid  down  rules  for  the  arhninistnition  of  property  in  the  com- 
mune, set  forth  feudal  rights  and  duties,  prescril>ed  the  cor- 
v6es,  etc.  "  Everywhere  a  genenil  iussembly  of  the  inhabitants 
directly  regiilated  affairs,''  delegating  executive  functions  to 
communal  officers,  who  acted  separately,  each  in  the  function 
with  whicli  he  was  specially  charged.  Tliese  oflic-era  ctm- 
voked  the  general  assembly  of  the  people  for  every  new 
decision  that  it  became  necessary  to  take  Avith  reference  to 
communal  affairs.  The  principal  affairs  within  the  jurisdic- 
tion of  the  assembly  were,  "the  administration  of  communal 
property,  which  in  that  period  was  very  imi)ortant,  police,  and 
the  collection  of  the  taxes  both  royal  and  loc^l."  * 

275.  In  the  administration  of  justice,  also,  the  Middle  Ages 
witnessed  in  France  not  a  few  features  of  popular  privilege. 
The  peasant  as  well  as  the  nobleman  had  the  right  to  be  tried 
by  his  peers, — by  persons  of  his  own  origin  and  station.  In 
the  courts  of  the  feudal  barous  the  vassals  were  present  to  act 
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threw  their  weight  on  the  side  of  the  commons  against  both 
the  counts  outside  the  towns  and  tho  oligarchs  inside.  Only 
80  could  the  magnates  of  tlie  Cliurch  establish  themselves  in 
real  power.  In  most  cases  tho  ecclesiastics  and  their  restless 
allies,  the  cummuusj  won  in  the  contest  for  supremacy,  and 
:democracy  was  established. 

The  Italiftn  towns,  with  their  'consuls'  and  their  other  imitations 
of  the  old  Roman  republican  conititutton,  are  perlmpt  the  best  examples 
of  this  rcnaiasancc  of  democracy. 

277.  The  Non-Roman  Municipalities.  —  These  Homan 
towns  were  of  course  to  bo  found  for  the  most  part  oidy  in  the 
south  and  along  the  Rhine.  North  of  the  Loire,  as  the  Franks 
took  gradually  to  city  life,  there  sprang  up  other  towns,  of  Ger- 
manic origin  and  character ;  and  these  were  not  slow  to  agitate 
for  grants  of  special  privileges  from  their  baronial  masters. 
In  very  large  numbers  they  obtained  charters, — charters,  how- 
ever, which  were  to  give  them  a  connection  with  the  feudal 
system  aI)out  them  which  the  towns  of  the  south,  antedating 
feudalism,  did  not  for  some  time  possess.  They  were  given 
Bubatantial  privileges  of  solf-govenunent,  but  they  were  not 
severed  from  baronial  control.  They  conducted  their  affairs, 
on  the  contrary,  under  charters  in  which  the  relative  (cus- 
tomary) rights  of  both  seigneur  and  bourgeois  were  definitely 
Bficertainexl,  by  which  seigneurial  authority  as  well  as  burgher 
privilege  was  fully  recognized,  and  under  which,  moreover, 
tho  authority  of  the  seigneur  was  actually  exercised  through 
the  in.strumentality  of  a  Br&votj  the  lord's  servant  and  repre- 
[Bentative  in  city  affairs. 

This,  the  most  secure  form  of  municipal  self-government, 
because  the  form  which  was  most  naturally  integrated  with 
the  political  system  about  it,  —  a  form,  also,  which  very 
naturally  connected  itself,  mediately,  with  the  supreme  scig- 
neurial  authority  of  the  king,  —  became  in  course  of  time  the 
)revalent,  indeed  the  almost  universal,  type  in  France.    Tho 
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termsy  the  right  to  make  all  the  laws  which  concerned  only 
themselves,  the  right  to  adiuinister  their  own  justice,  the 
right  to  raise  their  taxes  (as  well  those  demanded  liy  king  or 
baron  as  those  which  they  imposed  upon  themselves  for  their 
own  purijoses)  in  their  own  way,  and  the  right  to  discipline 
themselves  with  police  of  their  own  appointing.  Such  villages 
as  contrived  to  obtain  separate  privileges  could  of  course 
obtain  none  so  extensive  as  these.  They  often  had  to  seek 
justice  before  baronial  rather  than  before  their  own  tribunals, 
they  could  by  no  means  always  choose  tlieir  own  way  of  paying 
unjust  charges,  they  had  often  to  submit  to  rough  discipline 
at  the  hands  of  prince's  retainers,  oftentimes  the  most  they 
could  secure  for  themselves  was  a  right  of  self-direction  in 
petty  matters  which  interested  only  themselves. 

The  adminUtrative  functions  eiercwed  by  the  towns  ha?©  been 
thuB  Buiiimcil  up:  the  administration  of  communal  property,  the  mnin- 
tenanco  hi  streets  and  road*,  the  construction  of  public  edifices,  the 
support  and  direction  of  tehooiii,  and  the  as«eaament  and  collection  of 
all  taxes. 1 

The  Varliament  of  Parts  (sees.  203-296)  refused  to  recognize  exemp- 
tions from  municipal  charges  claimed  in  certain  cases  by  the  noblesse. 

281.  Forms  of  Town  Government. — The  forms  of  self- 
government  in  the  towns  varied  infinitely  in  detail,  according 
to  place  and  circumstance,  but  the  general  outline  was  almost 
everywhere  the  same.  Often  there  were  two  assemblies  wliich 
took  part  in  the  direction  of  municipal  affairs,  an  Assembly  of 
Notables  and  a  General  Assembly  of  citizens.  These  two 
bodies  did  not  stand  to  each  other  in  the  relation  of  two 
houses  of  a  single  legislature;  they  were  separate  not  only,  but 
had  also  distinct  functions.  The  popular  body  elected  the 
magistrates  ;  the  select  body  advised  the  magistrates ;  the  one 
was  a  legisbitive,  the  other  an  executive,  council.  More  com- 
monly, however,  there  was  but  one  assembly,  the  general 
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assembly  of  citizens,  which  elected  the  magistrates,  exercised 
a  critical  supervision  over  them,  and  passed  upon  all  important 
municipal  affairs.  The  magistracy  generally  consisted  of  a 
mayor  and  aldermen  who  acted  jointly  as  the  executive  of 
the  city  (its  corpa  de  viUe),  the  mayor  in  most  cases  being  only 
the  president,  never  the  'chief  executive,*  of  the  corporation, 
and  mayor  and  aldennen  alike  being  equal  in  rank  and  in 
responsibility  in  exercising  their  corjjorate  functions. 

282.  Decay  or  Destnictioa  of  Municipal  Self-Goveroment. 
—  From  this  democratic  model  there  were,  of  course,  in 
almost  all  cases,  frequent  departures,  quite  after  the  manner 
formulated  by  Aristotle  (sec.  1164).  Oligarchy  and  tyranny 
both  crept  in,  time  and  again;  nowhere  did  local  liberties 
permanently  preserve  their  first  vigor;  everywhere  real  self- 
government  sooner  or  later  succumbed  to  adverse  circum- 
Btance,  crushed  in  very  many  cases  by  the  overwhelming 
weight  of  the  royal  power.  Generally  such  changes  were 
wrought  rather  by  stress  of  disaster  from  without  than  because 
of  degeneracy  within :  and  in  very  few  cases  indeed  did  local 
lil)erty  die  before  the  commuiuty  which  had  sought  to  main- 
tain it  had  given  proof  of  a  capital  capacity  for  self-govern- 
ment. The  independence  of  the  cities  died  hard  and  has  left 
glorious  memories  behind  it. 

283.  Pays  d*£tats.  —  Earlier  times  had  seen  self-govern- 
ment in  the  provinces  also.  Every  province,  probably,  had 
had  its  own  'Estates,'  its  own  triple  assembly,  that  is,  of 
nobles,  clergy,  and  burghers,  which  met  to  discuss  and  in  large 
part,  no  doubt,  to  direct  provincial  affairs.  The  provinces 
with  estates  (pays  d'iiats)  represent  one  sort  of  self-govern- 
ment, the  towns  and  communes  quite  another  sort.  The 
provinces  of  old  France,  thirty-six  in  number,  represented  sep- 
arate feudal  entities,  much  as  the  English  counties  did  (sec. 
655).  The  towns,  on  the  other  hand,  in  the  central  and 
northern  portions  of  France  at  least,  represented  nothing  but 
grants  of  privilege,  wore  communities  which  had  been  given  a 
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special  and  exceptional  place  in  the  feudal  order.  The  assem- 
blies of  the  provinces,  accordingly,  were  not  primary  or  demo- 
cratic like  those  of  the  towns,  but  were  made  up  by  *  estates/ — 
models  for  the  States-General  which  appeared  in  1302  (sees. 
2.Sa-289). 

The  provincial  Estates  were  probably  In  tbclr  origin  nothinir  (^Ibc 
than  nurmal  feudal  councils,  made  up,  as  they  were,  of  repreftentatlvei 
of  all  who  possessed  corporate  or  individual  privil^geSf  whose  judg- 
ments and  adrice  feudal  dukes  ami  counts  found  it  redound  to  their 
greater  peace  and  welfare  to  hear  and  heed. 

In  several  of  the  provinces,  as,  notably,  in  Languedoc  and 
Brittany,  these  provincial  Estates  continued  to  meet  and  to 
exercLse  ronsideruble  functions  down  to  the  time  of  the  Kevo- 
lution.  Such  provinces  came  to  be  distingtiished  from  the 
others  as  pays  (t^tats  (provinces  havinj^  Estates),  and  it  is 
largely  from  the  privileges  of  their  assemblies  that  we  argue 
the  general  nature  of  the  powers  possessed  by  those  which 
had  passed  out  of  existence  before  history  could  catch  a 
glimpse  of  them.  Wo  see  the  Estates  of  the  pays  d*6tats 
clearly  only  after  the  royal  power  has  bound  together  all  the 
provinces  alike  in  a  stringent  system  of  centralization ;  they 
sit  only  at  the  king's  call ;  their  res(dutioua  must  bo  taken  in 
jthe  presence  of  the  king's  provincial  officers  and  must  await 
the  regal  sanction;  they  live  by  the  royal  favor  and  must  in 
all  things  yield  to  the  royal  wilL  Kevertheless  their  privi- 
leges are  still  so  substantial  as  to  mako  the  pays  cC6tcUs  tho 
envy  of  all  the  rest  of  France.  They  bought  of  tho  crown 
the  advantage  of  themselves  collecting  the  taxes  deman<led  by 
the  central  government ;  they  retained  to  the  last  the  right  to 
tax  themselves  for  the  expenses  of  local  administration  and  to 
undertake  and  carry  through  entirely  without  supervision  the 
extensive  improvements  in  roads  and  watercouraea  to  which 
the  local  patriotism  bred  by  local  self-government  inclined 
them.  Kestricted  as  their  sphere  was,  they  moved  freely 
witliin  it,  and  gave  to  their  provinces  a  vitality  and  a  pros- 


t» 


THB  OOVKKXMENT  OF  FRANCE. 


pority  snrh  lu  the  rest  of  France,  administered,  as  it  was, 
«xcliuiiv«ljr  fram  Paris,  >po«dilj  and  utterly  lost. 

384.  FoDOtSons  of  the  Provincial  Satates  In  Flnaaoe. — I'he 
KlUlm  Apportioned  the  tazra  among  the  rurioiu  iub-<liTiaioni,  or  dis- 
trict*, of  (li»  prof  im.-*.  In  ihete  ilitlricU  there  were  Mtembliev,  nomi- 
fiAtrd  hy  and  fubordiniite  to  the  prorincial  Estates,  which  apportioned 
th*  lAicf  In  ItH'lr  turn  nmoog  the  pariahct.  The*  parochial  officers, 
Uit  of  all.  apportioned  the  lasuc  among  indiTidual  taxpayers. 

Tho  king  in  the  earlier  da>t  was  represented  in  the  Estates  hy  a 
oonimtsslon^r;  but  the  authority  of  the  chief  royal  agent  in  the  pror- 
Inco  wai  one  of  iiupi.T»»»lon  merely,  not  one  of  command. 

285.  Territorial  Development  of  the  Monarchy. — The 
pr<K!(!NN  (>f  the  orj;iiiii(!  dHV«dt)|nn*!nt  of  the  monarchy  began,  of 
10^  with  torntijriul  I'xpaiisioii  and  consolidation.    For  eight 

■utiLrios  that  uxpanttion  and  consolidation  went  steadily  ou ; 
hilt  Ita  5U(ioo«h('uI  completion  was  oflsured  before  the  extinction 
of  tbi'  iiiHt,  tbo  direct,  lino  of  Cajiots  in  1328.  Before  that 
diitn  rbilip  AujfUHtUflhad  wnmg  Xormandy  from  England  and 
luid  mhUnl  VonnandoiM,  Auvergne,  Tonraine,  Anjou,  Maine, 
and  l'(Ml.ou  to  the  ditinini<ni8  of  bis  crown,  and  his  successors 
had  uti  well  eiurird  forward  the  work  of  expansion  that  before 
the  Valoifl  branch  cunn  into  tho  succession  only  Fhmders, 
nurcundy,  and  nritt:iny  broke  the  soliility  of  the  French 
p)\v('r  in  tbn  iiortli,  and  only  Atjuibiino,  still  England^s  fief, 
eut  France  off  from  her  wide  territories  in  tlie  southeast.  It 
\uu\  l>iMMi  tlie  mission  of  the  direct  lino  of  the  Capets  to  lay 
bn^adly  nxuX  irremovably  tbo  foundations  of  French  unity  and 
uatioualily,  and  they  b:ul  aiN^ouipUshed  tliat  mission.  They 
gave  lo  tiicir  mouarehy  tlm  niomentum  which  w;w  afterwards 
to  emrry  \i  Into  full  ^nprynnnoy  over  Britt;uiy^  Aquitiine,  and 

torgtiiftfly,  over  the  lUutne  valley,  and  over  the  lands  which 

ipBumlM  her  from  the  Rhine. 

Wfi  Tho  Cnwadaa  and  tJMs  Monarchy.  —  The  monarchy,  eren 
tfcaa  l))«  lovTta  (sec  270).  prottvd  by  thr  effects  of  the  craudet 
f  fe«da]  oobOtty.    So  (rvat  was  tht  loss  of  life  among  the  oobln^ 
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§0  groat  was  tbdr  loaa  of  fortune,  that  thejr  fell  an  easy  prejr  to  tho 
GncTunchinK  monarchj,  DurinB  the  first  cruaailos  the  Fn-nch  kings 
flta)'cd  at  home  anil  renpcd  the  adrantnges  which  the  nobles  lost;  during 
the  last  crusades,  the  kinRS  were  strong  enough  themselves  to  leare 
home  and  indulge  in  holy  warfare  in  the  East,  without  too  great  appns- 
hension  as  to  what  might  happen  to  the  royal  power  in  thvir  absence. 


287.  Institutional  Growth.  —  Of  course  along  with  terri- 
torial  expansion  there  wwit   institutional   growth:    ami  this 

^_^owth  involved  in  large  part  the  destruction  of  local  liberties. 
^^^e  amalgamation  of  France  into  a  single,  veritable  kingdom 
^Bras  vastly  more  fatal  to  local  self-government  than  the 
^Bauarchy  and  confusion  of  feudal  times  ha*^l  been.  The  cities 
could  cope  with  neighbor  lords;  and  during  the  period  of  con- 
jst  between  king  and  barona  they  could  count  oftentimes  npon 
jsistauce  from  the  king:  his  interests,  like  theirs,  lay  in  the 
lirection  of  checking  baronial  power.  But  when  the  feudal 
»rds  wore  no  longer  to  be  feared,  tho  towns  in  tlieir  turn  felt 
le  jealousy  of  tho  king;  and  against  his  overwhelming  power, 
when  once  it  was  established,  they  dared  not  raise  their  hands. 
Tho  ancient  provinces,  too,  had  in  the  earlier  days  found  ways 
of  bringing  local  lords  into  their  Estates,  in  which  the  right  of 
the  burghers  to  have  a  voice  in  the  government  was  recognized 
(sec.  283).  But  they  could  uo  more  resist  the  centralization 
letermincd  upon  bj'  a  king  triumphant  over  all  feudal  rivals 
lan  the  towns  could.  In  the  end,  as  we  have  seen,  the  pro- 
icial  assemblies,  where  they  managed  to  exist  at  all  in  the 
of  the  growing  power  of  the  Crown,  were,  like  all  other 
1ndej>endent  authorities  of  the  later  time,  sadly  curtailed  in 
privilege,  and  at  the  last  idmost  entirely  lost  heart  and  life. 

288.  The  States-General.  —  At  one  time,  indeed,  it  seemed 
'as  if  the  nation,  iu  being  drawn  close  about  the  throne,  was  to 
he  given  a  life  of  its  own  in  a  national  parliament.     Philip  the 

fair  (1285-1314),  bent  upon  making  good  his  authority  against 

'the   interference  of  the  Pope  in   certain  matters,  bethought 

himself  of  calling  representatives  of  tho  nation  to  his  sup- 
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mon  meeting  was  the  first  of  each  session^  wlien  they  all  three 
a.H&f]iil)led  ill  the  same  hall  to  lieai'  a  formal  ojjening  speech 
from  the  throne.  They  never  acquired  the  right  to  be  con- 
sulted with  reference  to  that  cardinal  affair  of  politics,  taxa- 
tion; they  never  gaiuodthe  right  to  sit  indeiMJudently  of  royal 
summons.  They  were  encouraged  to  submit  what  suggestions 
they  chose  to  the  government  concerning  the  adininistration  of 
tlie  kingdom;  and,  as  a  matter  of  fact,  their  coimsels  were 
often  heeded  by  the  king.  But  they  never  got  beyond  advising : 
never  won  the  right  to  expect  that  their  advice  would  bo  taken. 

Their  sessions  did,  however,  so  long  a.s  they  continued,  contrib- 
utt?  to  keep  alive  a  servioeablo  form  of  self-government  whieh 
at  least  held  the  nation  within  sight  of  substantial  liberties; 
and  whieh,  above  all,  secuitjd  nationid  recognition  for  that  *  third 
estate,'  the  people,  whoso  sturdiest  members,  the  burghers  of 
the  towns,  were  real  representatives  of  local  political  life. 

290.  Administrative  Development.  —  Of  course  along  with 
the  territorial  expansion  of  the  monarchy  by  annexation,  ab- 
sorption, and  conquest  there  went  also  great  a<lministrative 
developments.  As  the  monarchy  grew,  the  instrumentalities 
of  government  grew  along  with  it:  possession  and  control 
advanced  hand  in  hand. 

21)1.  Growth  of  the  Central  Administration.  —  In  the  ear- 
lier periods  of  the  Caj>etian  rule  a  Feudal  Court  and  certain 
household  officers  constituted  a  sufficient  machinery  for  the 
C4?ntral  administration.  There  was  a  Chancellory  who  was  the 
king*B  private  secretary  and  keeper  of  both  the  public  and  tho 
private  records  of  tho  court;  a  Chamberlain^  v/ho  was  superin- 
tendent of  the  household;  a  Seneschal,  who  presided  in  the  king's 
name  and  stead  in  the  Feudal  Court,  and  who  represented  the 
king  in  the  direct  administration  of  justice;  a  Great  Butler^ 
who  was  manager  of  the  royal  property  and  revenues ;  and  a 
Constable,  who  was  commander  of  the  forces.  The  Feudal 
Court,  composed  of  the  chief  feufUitories  of  the  Crttwn,  exer- 
cised the  fimctions  of  a  tribunal  of  justice  in  suits  between 
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teaaOU  i%  oifAlti  Xi***"**  the  fasctioiis  of  a  taxing  bodj  and 
ol  aa  adnunistia^Te  council  (secsw  177, 184,  1&5). 

292.  TbeConncllof  State.  — Sokmgas'Fraooe' wasonlj 
a  doeiqr  and  the  real  territory  of  the  Ciowii  no  wider  yum 
immeiiiate  domain  of  the  Capetian  dukea,  the  weight  of  admiA- 
btratioa  fdl  upon  the  officers  of  the  boiueho^  and  the  Feudal 
Court  was  of  do  oooiinuoiis  importance.    But  aa  France  grew, 
the  household  officers  declined  and  the  Feudal  Court  adTancedj 
in  power  and  importance.     As  the  functions  of  the  Court  in- 
ensBsed  and  the  Court  became  a  directing  Council,  the  Council, 
of  ooQTse,  more  and  more  tcndejl  to  fall  apart  into  oommifelees, 
into  distinct  sections,  having  each  its  own  jorticular  part  of 
the  dotiea  once  common  to  the  whole  bodj  to  perfocin.    The 
earlier  Connrils  exercised  without  distinction  functions  poliW^ 
ical,  juiiicialy  and  financial,  and  their  differentiation,  tbov^, 
hurried  forward  by  monarchs  Like  Louis  IX^  was  not  giTeai 
Hefinite  comjilett'nes.s  until  l.S(^»2  (the  yp-ar  of  the  first  States. 
Geni^ral)  when,  by  an  ordinance  of  Philip  the  Fair,  their  polit- 
ical functions  were  assigned  to  the  body  which  was  to  retain 
name  Council  of  State,  their  judicial  functions  to  a  bodj. 
was  to  bear  the  ancient  name  of  parliament  (and  whick 
we  know  as  the  Parliament  of  Paris),  their  financial  functions  to 
^m  a  Chamber  of  Accounts.    Alongside  of  the  Chamber  of  Accounts 
^1  there  sprang  up  a  Chamber  of  Subsidies  which  concerned  itself 
with  U'Lxation.     Into   these  bodies,  whose   activity   increased^ 

Pfnim  yrrar  Ui  year,  the  old  officials  of  the  household  were 
s{N'fd]ly  altsorljcvl,  the  Great  Butler,  for  instance,  becoming 
merely  the  president  of  the  Chamber  of  Accounts. 


n 


S93.  The    ParUameut   of    Paris.  —  The  judicial  •cctioa  of  the 

CoQBcil  of  Sutc  coDiifted  ftt  &nt,  of  eoune.  like  the  other  srctioot, 
Uke  Uie  whole  Cr>uncil  indetril,  of  great  feudatories  of  the  Crown,  m 
wdl  w  of  adminittratiTe  cxpertt  gndually  introdticed.  More  and  more, 
howrrt-r,  tin*  chief  trihonal  tended  to  become  excliutTeljr  a  bodr  of 
technical  ofBciiitt,  of  traioed  jnnita  and  expehencrd  lawycrt,  the  law 
oflcvrt  auJ  adriacn  i»f  the  Crown. 
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294.  Departments  of  Administration,  —  The  Chamber  of 
Accounts  aiid  tlie  Parliauieut  of  Paris  prpsontly  be«ime  hard 
crystals,  sepanitn  and  persistent  entities  in  the  public  organi- 
zation; but  differentiation  within  the  Council  of  State  con- 
tinued. The  Council  fell  into  dejmrtments.  By  an  ordiuanc 
of  1644  (issued  undef  the  direction  of  Rfazarin  during  the  in- 
fancy of  Louis  XIV.)  six  departments  of  lulministration  were 
created :  (1)  A  Cabinet  for  the  consideration  of  politieal  ques- 
fcionSy  (2)  a  diplomatic  and  military  section,  (t^)  a  judicial  sec- 
tion meant  to  serve  as  a  court  of  conflicts,  determining  disputes 
between  other  departments,  (4)  an  extraordinary  cassation,  or 
8\iprerae  judicial,  dopartmentj  to  stand  at  the  head  of  the  ordi- 
nary courts  of  justice,  (6)  an  exchequer  section,  and  (G)  a  depart- 
ment of  corresi>ondenee,  or,  in  modern  phrase,  of  the  interior. 

295.  The  Ministerial  System.  —  The  departmental  organi- 
zation of  the  Council  of  State  represented,  howe\'er,  only  a 
new  ministerial  system  including  (1)  a  Chancellor,  who  acted 
as  president  of  the  judicial  committees  of  the  Council  (except 
the  cassation  department,  in  which  he  sat  aa  an  ordinary  mem- 
ber),'and  who  was  chief  of  the  system  by  means  of  which, 
through  a  Procnreitr-Ghidral  and  his  sulistitutes  througliout 
the  kingdom,  public  prosecution  was  conducted  and  the  cen- 
tral administration  represented  in  the  local  and  provincial 
courts;  (2)  a  Comptroller-General  of  the  Fimmces,  who  was 
in  eflfect  Minister  of  the  Interior;  (3)  a  Minister  of  the  Royal 
Household,  who  was  dispenser  of  those  most  potent  things, 
patronage  and  penalties,  and  who  was  virtually  minister  of 
religion;  (4)  a  Minister  of  War;  (6)  a  Secretary  of  State  for 
Foreign  Affairs ;  and  (6)  a  Secretary  of  State  for  Marine  and 
the  Colonies  (sec.  323). 

296.  Growth  of  Centralized  Local  Administration :  Louis 
IX.  —  The  expansion  of  the  central  organs  of  administration 

1  See  aec.  737  for  Ibc  now  Tory  similar  position  of  the  English  Chancel- 
lor. Bee  the  sRme  section  on  the  English  ChaDccUor's  position  u  in  some 
sort  minister  oF  justice. 
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ilj<A  ooanft^titii**  the  royal  goyemment  was  eotering  loore 
more  extensively  Wto  the  management  of  afbirs  in  the  prov- 
inces, that  local  administration  was  being  centralized.  This  ex- 
tensioD  of  centnilixed  local  administrition  may  be  said  to  have 
begnn  in  earnest  under  Louis  LX.  Louis  IX.  did  more  thanany  of 
bi«  predecessors  to  strengthen  the  grip  of  the  monarchy  upon  its 
dominions  by  means  of  direct  instrumentalities  of  goTemmenU 
He  was  a  man  able  to  see  justice  and  to  do  it,  to  fear  God  and 
yet  not  the  Church,  to  conquer  men  not  less  by  uprightness  of 
ehiuacter  than  by  force  of  will  and  of  arms ;  and  his  character 

tllsbed  the  monarchy  in  its  power.  By  combined  strength 
and  even-handedness  he  bore  down  all  baronial  opposition ; 
the  baronit  subjected  to  his  will,  he  sent  royal  commissioners 
thrmighout  the  realm  to  discover  where  things  were  going 
amiss  and  where  men  needed  that  the  king  should  interfere; 
he  estalilishei]  the  right  of  appeal  to  his  own  courts,  even  from 
tlie  courts  uf  tlm  barons,  thus  making  the  Farliamentof  Paris 
(sec  293)  the  centre  of  the  judicial  system  of  the  country ; 
he  forced  limitations  of  power  upon  the  feudal  courts ;  he  for- 

lOncI  in  part  prevented  judicial  coml)ats  and  j)rivate  war- 
He  drew  the  wlministration  of  the  law  in  Fnuice 
together  Into  a  centralized  system  by  means  of  royal  BaiUU 
and  Pr4vdUj  whom  he  subordinated  to  the  Parliament  of  Paris. 


297.  Steps  ol  CentraUzation.  — It  is  not,  of  course,  to  bc>  under- 
SUhmI  tliAt  I#nui»*  trurk  wns  to  any  considerable  extent  a  work  of  crea> 
Uon :  it  wn»  not.  but  rnthur  a  work  of  adaplAtion,  expansion,  s^ftemati- 
catlon.  The  system  which  he  perfected  had  been  slowly  growing  under 
hla  predGcoflsors.  The  batUi  was,  in  the  Middle  Ages,  a  very  common 
oDU'er,  reprt'srnttng  king  or  ieijcncur,  rh  the  cose  might  be,  administer- 
ing justice  in  his  name,  commanding  his  nun  at  arms,  managing  the 
fliiatices.  caring,  indeed,  for  every  detail  of  administration.  At  first, 
it  ia  said,  "all  of  judicial,  financial,  and  military  administration  was  in 
his  hands."  It  was  an  old  system  of  royal  fjaUlm,  set  over  districts 
known  as  tnuUunjtt  (bailiwicks),  that  Louis  IX.  extended  and  regulated, 
keeping  an  eye  to  it.  however,  the  while,  that  the  haiUta  should  be  made 
to  feel  their  dependence  upon  the  Orowii  so  constantly  that  they  should 
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per  foTC*  remftiu  offlcisls  and  not  dream  of  following  tbe  example  of 
dakes  and  counts,  and  bet-oniing  independent  feudal  lords  on  their  own 
acL'uuiit. 

Subsequent  deTtlnpnienls  effected  a  natural  diCToremiacion  and 
specialization  in  the  office  of  baith.  Tliere  caiue  to  be,  on  tlic  one 
hand, /wi/f//«  of  Ihe  rotte.  {Imiltta  tiu  roA**)  charged  with  the  ndmitiistra- 
tion  of  justice,  and,  on  the  other  bund,  baihjfs  of  the  sword  {J>*iiUt» 
fi'^l'tv)  charged  with  the  adminiiitration  of  military  nffjiirs,  as  well  as 
more  and  more  numerous  lieutenants  to  the  rarinus  Itm/lts.  The  resi- 
dent fMitlfis  and  pre'rnu  (a  Tirtuallj  equivnlent  title),  acting  under  gen- 
eral commissiun  to  see  that  the  king's  authority  was  recngniced  and, 
obeyed,  the  king's  tJixe*  collectfd,  etc.,  grHitunlly  absorbed  almost  all 
administrative  power.  There  appeared  also,  in  the  coDrsc  of  these 
developments.  Treasurers -Genenil  and  Receivers  of  Domains,  and  Cap- 
tains-General in  each  of  the  bfulUogei, 

The  old  office  of  Soneschitl  (sec.  201)  became  merged  iu  that  of 
Chief  BiiiUi  and  Prei6t  of  Paris. 

298,  Peraooal  Government:  Louis  XIV.  —  Such  measures  of 
course  tended  to  subordinate  all  local  mugnutfs  to  tlie  king.  By  the 
policy  of  Louis  XIV.  this  tendency  was  cumpleted :  the  whole  of  the 
nobility  of  France  were,  so  to  sny,  merged  in  the  person  and  court  of 
the  king.  Louis  took  care  to  have  it  undcrstuod  that  nn  ninn  who 
remained  upon  his  estate,  who  did  not  dance  constant  attendance  upon 
his  majesty,  the  king,  at  his  court,  to  add  to  its  brilliancy  and  servility, 
migltt  ex[>ect  anything  but  diofavor  and  toss.  lie  niiidf  of  the  grent 
landed  nobility  a  court  nobility,  turning  men  from  intenst  in  llieir 
tenants  and  their  estates  to  interest  iu  court  intrigue  alone.  He  drew 
all  men  of  rank  and  ambition  to  himself,  merged  them  in  himself,  nnd 
left  nothing  between  the  monarrby  and  the  mnsses  whereby  the  ter- 
rible impact  of  the  great  revolution  which  was  to  come  might  be 
broken, 

299.  The    Completed    Centralization:    the   Intendant. — 

Finally  caine  the  cumiileted  centralization  which  loUuwed  the 
dnys  of  Rit'lH»li(Mi,  whoso  central  fij^re  was  the  Intendant^  a 
direct  ay)poiTitce  and  ajjont  of  the  king  and  absohite  ruler  in 
every  province;  and  whose  lesser  fignres  wei*e  the  sulHlelegates 
of  the  Intendant,  rulers  in  every  distriet  and  commnne.  The 
mle  of  these  agents  of  the  crown  almost  totilly  extinguished 
the  separate  privileges  of  the  elected  uiagiistrateB  of  the  towns 
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ot>fMvr  QBTta  of  iocai  gQvemmeDt^  In  m^nT  pUcea,  ifc^ 
If  llk«  pwwpig  were  mifbred  rtill  to  eleet  their  magiattates' 
'M  M'n^j  tmt  ifa«  iMarjiing  aAtivities  of  the  Intendant  and  his 
m9^0jrrhtiitU'M  niif^'ily  Ufft  tiieated  magutrates  iritb  Dothing  to 
iUt.  In  (iihar  twtf^n  rinition  ceased;  the  crown  sold  the  local 
f^flUMtd  M  MM  e4itat«ii  U>  any  one  who  woald  bay  for  cash. 

lino,  Tb«  PfOvlnoA  wai  a  miViUry,  not  a  civil,  ■dministrativc  dis- 
ifli'l.  'I'hr  I'ruvtiM'i'*  WITH  irrt>u|M'«I  inUt  Grnr.nd'ttieM^  of  whicli  there  were 
Iff  «ll  lliirl^'lwo,  hihI  \\  wni  kvit  k  Gmerfuittf  that  <-ach  Intendaot  ralitl. 
Kiti-li'tlrtufitnl  fulnilnlitmlion  wan  tcrvvd  by  slUl  another  distinct  divi»iori 
Ifflii  ihurt9f». 

IMll.  Tb«  Office  of  Xnt«ndant  if  anid  to  hare  originated  in  that  of 
Ma'lfr  fif  AoiUHinu.  Maitiri  of  AL-oounta  rodo  circuit  through  the 
|iltifliu*i>ft,  on  ioi)tl-Jiiilii-hil  crrandN  contu'cted  with  the  revenue;  and 
III  trtlt'i  HiMi'*  Ihi'lr  futiiMionii  f«*ll  to  an  ufRcer  called  the  Intendant. 
Thv  Itili'Mdanta  wtri*  tliun  properly  suhordinntcs  of  the  Comptroller- 
lUiiii'rrtl  iif  (hi'  KliKinct'ii;  Imt  the  CiMiiplrolltT-General  becAme  in  effect 
ntUiUb  r  of  iltt'  htii'iior,  ehiirKed  with  the  overfiit;lil  of  nlmosC  all  affnira 
l<f  iMtvinnI  Militihiislrnllon,  nnil  the  Iiitendonta  bet'ame  general  rulerv 
|IVI<»  lliii  tli'iu'nillllei. 

'I'hfiv  had  lltal  enierKed.  in  KichvUvu'v  time.  Intcndants  of  Jostice 
Mnd  ISilK*i>  (iiiinrltiititi  aliHi  of  KiniuitH*),  who  had  "acted  in  all  tlioae 
aflHMi,  eltll  Ktnl  vrtinlnnl.  which  the  king  wished  in  take  away  from 
Ihc  iihllnary  jMilgra  "  rhi>  functiiMu  of  the  full-fledged  Iniendani  of 
\%Wf  MiMiM  ai-ii  lhu»  KiMUined  up  liv  Oultot:  they  were  ** mugistrates 
Wt^om  thf"  k(n?  tv^nl  Ittio  dtlTrn-nt  ^rls  of  Uio  kingdom  to  look  to  all 
(I  n   of  juMiec,  of  polkv.  and  of  the 

f\\  ■     .. .   Jifftd  lo  rxrcniv  such  ccimiaao—  aa 

ii  u  iMVMAltaM  nfiott  UtcMa.** 

WhWHUkHt  «t*Hi  \kt  tjnttm  «f  latc»^Bt«  vma  fixed 
%*  iay*  VVtTwn  {p.  U\  -Ihr  prwriwrial  E*|jale« 

M^  .•>  .M4t«  Af  Ui»  lUi^:  tkw  d«r«t«o«  of  Uimt  naawaa  mm 

•  ^  <    ^\5^    Jk*  (("^  iMIfwrtMii  dtiabatmtiBM>  tlw  wfcah  al 

^V>»  rYvtAfH  a«w|  <i|n»ttiwrMi  Wff*  wi^tct  t»  iivrifvi  l(f  <iiqw  «C 

Mi.  JMIcM  rwmHiniH»  — TW  loml 
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length  worked  its  perfect  work.  Every  ease  in  which  any 
interest  cared  for  from  Paris  (and  what  interest  was  not?) 
was  either  actually  or  by  pretence  involved  was  'evoked'  to 
special  courts  set  up  by  royal  commission.  No  detail  was  too 
insignificant  to  come  within  Xhe  usurpations  of  the  kini^*3 
government. 

303.  The  Royal  Council  and  the  Comptroller-General.  — 
The  Royal  Council  at  Paris  regulated,  by  'orders  in  council,' 
every  interest,  great  or  small,  in  the  whole  kingdom.  The 
Comptroller-General,  acting  through  the  Intendauts  and  their 
sub-delegates,  and  through  the  royal  tribunals,  managed  Fratiec. 
Eveiybody*s  affairs  were  submitted  to  him,  and  through  him 
to  the  Royal  Council ;  and  everybody  received  suggestions 
from  Paris  touehing  his  affairs.  No  labor  of  supervision  w;is 
too  overwhelming  for  the  central  government  to  undertake. 
Interference  in  local  affairs,  made  progressively  more  and 
more  systematic,  more  and  more  minute  and  inquisitive,  re- 
sulted, of  course,  in  the  complete  strangulation  of  local  gov- 
ernment. All  vitality  ran  to  the  veins  of  the  central  organism, 
and,  exe/'pt  for  the  lingering  and  trc^asured  privileges  of  the 
pays  (T^tats,  and  for  here  and  there  a  persistent  form  of  town 
life,  France  lay  in  the  pigeon-holes  of  a  bureau.  Tabla 
had  been  miule  of  the  historical  elements  of  lo*;;il  government. 

304.  The  Spirit  of  the  Administration.  —  Tins  husr  superrision 
of  l<Kal  Ami  iiidiviJunl  inU'rentB  wns  alwnvR  pntcruBl  in  intent;  and  the 
intentions  af  the  central  power  were  never  more  benevolent  than  just 
when  the  Uevolulion  was  bef^inning  to  drnw  un  npnee.  "The  rnv&l 
government  was  generally  willing  in  the  latter  half  of  the  eighteenth 
century  to  redress  a  given  case  of  abuse,  but  it  never  felt  itself  strong 
enou^'h,  or  had  leisure  enough,  to  deal  with  the  general  source  from 
which  the  particular  grievance  sprang."  * 

305.  The  Revolution.  —  This  whole  fabric  of  government 
went  to  pieces  in  the  storm  of  the  Revolution.    But  the  revo- 

>  Mr.  John   M'lrley's  ^f^Kelianie9t  Vol.  11.  (lost   Maemillan   edition), 
essay  on  "Turgot."  p.  138. 
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lutionists,  vfhsu  their  Stupeadous  work  of  destructicm  had  been 
accompllsbed,  were  under  the  same  necessity  to  govern  that 
had  rpstpd  upon  the  monarch  whom  they  had  dethnmiMi  and 
executed ;  and  they  very  soon  proved  themselves  unable  to 
improve  much  on  the  old  patterns  of  government.  In  denial 
of  the  indefeaaible  sovereignty  of  the  king,  they  proclaimed, 
with  huzzalis,  the  absolute  sovereignty  of  the  people  ;  but  As- 
sembly and  Convention  could  do  no  more  than  arrogate  all 
power  to  themselves,  as  the  i)eople'8  representatives,  and  sock 
to  reign  in  the  king^s  stead  through  the  king's  old  instrumen- 
talities. They  gave  voice  to  a  new  conception,  but  they  could 
not  devise  a  new  frame  of  administration.  The  result  was 
confusion,  Committees,  the  Terror,  —  and  Napoleon. 

300.  Administrative  Work  of  the  Revolution.  —The  Rev- 
olution removed  all  the  foundations  of  Jfrench  polUica,  but 
scarcely  any  of  the  foundations  of  French  admmistration. 
The  Constituent  Assembly  enacted  in  1791  that  there  should 
be  six  ministries,  namely,  of  Justice,  the  Interior,  Finance, 
War,  Marine,  and  Foreign  Affairs.  In  17&i  the  ministries 
were  abolished  and  twelve  executive  comnoHsioM  sut>stituted 
which  were  to  act  under  the  direction  of  the  now  execrated 
Committee  of  Public  Safety.  With  the  Directory,  however, 
( 1795),  the  ministries  name  ai^in  into  existence. 

.3(»7.  The  Reconstruction  by  Napoleon,  —  The  interests  of 
the  royal  administration  hod  of  course  centred  in  the  genenil 

g.--: ^,^  rather  than  in  its  local  parts, — in  patronage,  in 

til  -  ite  national  [Kjwer  and  prosperity,  in  finance.     The 

true  interest*  of  republican  government,  on  the  other  hand,  cen- 
tre in  thorough  hnyd  development :  republiraji  work,  properly 
done,  ought  to  tend  to  broaden  and  diversify  administrative 
work  by  diversifying  jxjUtioiU  life  and  quickening  self-directive 
administrative  agencies.  But  this  the  leaders  of  the  Revo- 
lution neither  saw  nor  could  do ;  and  Napoleon,  whom  they 
created,  of  csoarse  made  do  effort  to  serve  republican  develop- 
ment. 
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308.  Napoleon  simply  reorganized  despotism.  In  doing  so, 
however,  he  did  scarcely  more  than  carry  into  effect  the  prin- 
cipal pm^xtses  of  tlie  Constituent  Assembly.  The  legislation 
of  tluit  Assembly  had  sought^  not  Ui  shatter  centralization;  but 
to  simplify  and  systematize  it ;  and  it  was  this  purpose  that 
Napoleon  carried  out.  For  the  Convention  and  Assembly,  its 
representatives  of  the  nation's  sovereignty,  hu  sul>8tituted  him- 
self;  and  then  he  proceeded  to  give  to  centralization  a  ]K>r- 
fected  machinery.  The  Convention  and  Assembly  hail  en- 
deavored to  direct  affairs  through  Committees,  Commissions, 
Councils,  Directories, — through  executive  board^f  in  a  word. 
For  Buch  instrumentalities  Napoleon  3ul>stituted  single  officers 
as  dej)06itarie3  of  the  several  distinct  functions  of  adminis- 
tration ;  though  he  was  content  to  assoeiato  with  these  officers 
advisory  councils,  whose  advice  they  might  Jisk,  but  might  take 
only  on  their  own  individual  responsibility.  '*  *  To  give  advice 
is  the  province  of  several,  to  atbuinister,  tliat  of  individuals,* 
says  the  maxim  which  he  engraved  on  the  pediment  of  the  ad- 
ministrative arrangements  of  France,"  *  to  remain  there  to  the 
present  day.  The  Constituent  Assembly,  willing  to  obliterate 
the  old  Provinces  of  Fnmce,  witli  their  incmoriea  of  feudal  privi- 
lege, and  the  Generalities,  with  their  ancient  savor  of  absolu- 
tism, had  redivided  the  country,  as  symmetrically  as  possible, 
into  eighty-nine  Departments;  and  it  was  upon  this  territorial 
framework  that  Napoleon  superimposed  a  machinery  of  Pre- 
fects and  8ut>-prefects,  mo^lelled,  with  simplifications  and  im- 
provements of  method,  upon  the  system  of  Intendants  and 
delegates  of  the  old  r&jime.  This  he  accomplished  in  that 
celebrated  "Constitution  of  the  Year  VIII"  which  still  lies 
almost  undisturbed  at  the  foundation  of  French  administration. 
The  Revolution  had  resulted  in  imparting  to  contraliz:ition 
what  it  never  had  before;  namely,  assured  onler  and  effective 
system. 


1  MarquArdsen't  Ilandbuch,  Lcbon's  monograph  on  France,  p.  7S. 
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25th  February,  1875.  It  went  into  operation  one  year  later, 
in  February,  1876.  It  gave  to  the  government  of  tlie  country 
substantially  the  organization  which  had  been  improvised  by 
the  assembly  which  framed  it  while  tlie  negotiations  with  Ger- 
many were  in  progress  and  while  the  terrible  uprising  of  the 
Conunune  in  Paris  was  being  suppressed.  As  the  assembly 
had  governed  while  bringing  order  out  of  the  chiios  of  the  war- 
time, 80,  that  same  assembly  concluded,  should  the  country 
continue  to  be  governed  after  the  adjournment  of  its  self-con- 
stituted rulers.  The  assembly  had  governed,  at  first  tlirough 
a  President  of  the  Republic  elected  by  itself,  who  met  the  as- 
sembly at  its  sessions  as  a  responsible  minister,  and  held  office 
by  their  continued  favor.  Later  it  directed  affairs  through  a 
cabinet  of  responsible  ministers  appointed  by  a  President  elected 
as  before,  by  the  assembly,  but  with  no  right  to  take  part  in 
the  deliberations  of  the  assembly,  except  through  the  ministers, 
and  given  a  definite  tenn  of  seven  years.  This  latter  practice 
they  embodied  in  the  new  constitution  which  they  at  last  reluc- 
tantly adopted. 

The  pcnritence  of  the  Mserably  in  holding  on  to  r  gorcming  power 
not  contemptnted  in  the  commission  it  had  received  from  the  countrjr  &• 
peace-roaker  011I7,  and  its  reluctance  in  firing  to  the  country  a  regular 
goTeniment  which  should  snpencdc  this  unwarranted  provisional  sys- 
tem of  ita  own,  are  easily  explained  by  the  composition  of  the  assembly. 
Singularly  enough,  considering  the  posture  of  affairs  at  the  time  of  the 
elections  (1871),  a  majority  of  the  members  of  the  assembly  was  com- 
p()scd  uf  partisans  of  a  monarchical  form  of  government.  Had  there  not 
been  disunion  among  them,  the  monarchists  could  easily  liave  outvoted 
the  republican  members.  But  the  monarcliical  majority  was  made  up 
of  three  irreconcilable  factions:  Tsrgititaist$,  wlio  favored  the  restoratinn 
of  tho  elder  Bourbon  line,  Ori^nnigtg,  who  wanted  the  younger  line 
(the  Orleans  brnnch)  brought  back  to  the  throne,  and  Bonajtatiiita^ 
who  wished  to  sec  the  Empire  re-establislied.  These  factions  were  able 
to  agree  upon  nothing  but  this,  that  it  would  be  dangerous  to  leave 
the  making  of  a  constitution  to  another  assembly  which  might  hare  a 
republican  majority.  They  clung  to  power,  therefore,  in  hopes  of  l>etng 
able  to  agree  upon  some  sort  of  a  monarchy.     But  the  agreenieol  never 
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•preter  of  the  Constitution.  Franoo,  liko  Englanrl,  vests  in 
her  parliameut  a  complote  soverei^ty  of  discretion  a^  to  its 
own  acts. 

T>ie  principnl  difTcrcncc  between  the  two  0flM«  b,  timt  tlic  EnglUh 
Pnrliainent  may  exiTciae  all  its  powers  in  the  mdiq  way,  by  ordinary 
procedure,  while  the  French  Chambers  arc  put  under  certain  limitAtums 
nf  procedure  in  the  exercise  of  tlieir  soTLTcignty  as  it  affects  fundn- 
nicnlnl  law  (bcc.  318). 

314.  The  Seaate. — This  sovereiga  parliament  consists  of 
two  Houses,  a  Setiat4)  anil  a  Chaml>or  of  I)ci)Utie3.  Tlio  Con- 
stitution says  nothing  as  to  the  eoin]K>3itiun  of  either  of  these 
bodies ;  in  the  case  of  the  Senate,  it  is  silent  even  as  to  the 
manner  of  its  election;  so  far  as  its  provisions  arc  concerned, 
the  Senat*^  might  be  constituted  by  executive  apiKiintment,  or 
by  lot.  By  statute,  however,  the  Senate  has  been  made  to 
consist  of  throe  hundred  members  chosen  by  'electoral  col- 
logt's'  specudly  constituted  for  the  purpose  in  the  several  De- 
partmeutSj  and  the  term  of  sonatursbip  has  been  fixed  at  nine 
years.  Forty  years  has  been  declared  the  niinirauni  age  for 
senators.  The  electoral  college  for  the  choice  of  senators  is 
composed  in  each  Department  of  the  deputies  from  the  Depart- 
ment, the  members  of  the  '  General  (.Council '  of  the  Department 
(sec.  341),  and  the  members  of  tlie  Councils  of  its  several  Ar- 
ronflissements  (sec.  .'U7),  together  witli  certain  delegates  chosen 
by  the  Communes  from  the  membership  of  the  communal  or 
municipal  Councils  (sec  361).  One-third  of  the  membership 
of  the  Senate  ia  renewed  every  three  years. 

Jutt  a>  one-third  of  the  Senate  of  the  United  States  is  renewed  every 
two  years.  Must  Ktiropcan  coustitutiuits  have  adopted  tome  such 
method  of  partial  renewal  of  certain  representative  bodies  at  interrals 
shorter  than  the  term  of  menil>crfhip. 

Until  1884  seventy  five  of  the  senators  were  chosen,  by  the  Seaate 
itself,  for  lifd.  Dy  virtue  of  a  constitutional  change  efTected  in  1884, 
all  vacancies  occurring  in  these  life-memberships  arc  now  filled  by  elec- 
tion iu  thf  Departments,  as  other  K'ats  are,  and  for  the  usuul  term  of 
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deputies.  Elections  to  the  Chamber  do  not  take  place  at  reg- 
ular intervals  and  on  fixed  dates  named  by  statute,  but  must 
be  Drdnred  by  decree  from  the  President  of  the  Repul>lic  in  eai-li 
case.  The  law  directs,  however,  tiiat  the  President  must  order 
an  election  Avithin  sixty  days,  or  in  case  of  a  dissolution,  within 
two  months  after  the  expiration  of  a  term  of  the  Chamber; 
and  that  the  new  Chamber  must  come  together  within  the  ten 
days  following  the  election.  At  least  twenty  days  must  8ep.v 
rate  decree  and  day  of  election. 

316.  In  Case  of  TTmrpatlon. —  In  case  the  ChAmtiers  Bhould  be 
iUegmlly  dissolved  or  hindered  from  aesembUng,  thu  Genernl  Councils 
of  the  Depirtroenta  are  to  convene  without  delny  in  tlieir  reapectivc 
places  of  ineetiu]^  And  take  the  necessary'  steps  for  preserving  order  and 
quiet.  Eftch  Council  is  to  choose  two  delegates  to  join  delegates  from 
the  other  Councils  in  assembling  at  the  place  whither  the  members  nf 
the  legal  government  and  the  regular  representatives  of  the  people  who 
have  escaped  the  tyranny  have  betaken  themselves.  The  extraordinary 
Hsseiubly  thus  brought  together  is  authorized  to  constitute  itself  for 
business  when  half  the  Departments  shnll  be  represented;  and  it  may 
take  any  steps  that  may  be  necessary  to  maintain  order,  adminUier 
affairs,  and  establish  tlie  independence  of  the  regular  Chanil>er«.  It  is 
dissolved,  ipMo/acto,  so  soon  as  the  regular  Chambers  can  come  together 
somewhere  within  the  state,  if  that  be  not  possible,  it  is  to  order  a 
general  election,  within  one  month  after  its  own  assembling. 

317.  The  National  Assembly :  its  Functions.  —  The  Senate 
an<l  Chamber  of  Deputies  meet  together  in  joint  session  as  a 
National  Assembly  for  two  purposes:  the  revision  of  the  Con- 
stitution and  the  election  of  the  President  of  the  Republic. 
The  Houses  meet  for  the  performance  of  their  ordinary  legis- 
lative functions  in  Paris ;  as  a  National  Assembly  they  meet 
in  Versailles,  apart  from  the  exciting  influences  of  the  great 
capital,  which  has  led  so  many  assemblies  captive.  Whether 
met  for  the  election  of  the  President  or  for  the  revisiou  of  the 
Constitution,  the  National  Assembly  must  do  the  single  thing 
which  it  has  convened  to  do  and  then  at  once  adjourn.  For 
the  election  of  the  President  there  are  clearly  determined  times  • 
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whenever  the  office  of  President  falls  vacant,  whether  by  the 
death  or  resignation  of  the  President  or  by  the  expiration  of 
his  t*'rm. 

318.  Revision  of  the  Constitution. — A  revision  of  the 
Constitution  may  take  place  whenever  the  two  Houses  are 
agreed  that  rcvLsiou  is  necessary.  It  has,  thus  far,  been  cus- 
tomary for  the  Houses  to  consider  separately  beforehand  not 
only  the  propriety  of  a  revision,  but  also  the  particular  points 
at  which  revision  is  necessary  and  the  lines  on  which  it  should 
proceed;  and  to  know  each  other's  minds  on  these  important 
hca4ls  before  agreeing  to  a  National  Assembly,  Alike  for  the 
election  of  a  President  and  for  the  adoption  of  constitutional 
amendments  an  absolute  majority  vote  suffices. 

It  miffht  easily  liitiipcn,  therefore,  that  tbc  majority  in  one  of  the 
Houses  would  be  outvoted  on  joint  ballot  in  National  Assembly.  If 
sucii  were  likely  lo  be  the  case,  that  majority  cnuld  hardly  be  expected 
to  confent  readily  to  a  Joint  session.  Frnnce  has,  not  two,  but  mnny 
national  parties,  and  it  is  not  always  possible  to  effeet  the  same  com- 
bination of  factions  in  support  of  a  ministry  !n  both  the  Elouses-  Cases 
must  frequently  arise  in  which  a  joint  vote  of  the  two  Houses  npon  a 
particular  measure  would  carry  with  it  defeat  to  the  policy  preferred  io 
one  of  them. 

The  National  Assembly  is  the  most  completely  sovereign 
1>ody  known  to  the  Constitution,  there  being  but  one  tiling  it 
oaituot  do  under  existing  law :  it  cannot  sit  as  long  as  it  ple:ises. 
Its  sessions  ntust  not  exceed  in  length  the  duration  of  an  ordi- 
luu-y  legislative  session  (five  months). 

The  offieers  of  the  Senate  act  as  ofitoers  of  the  Xational  Assembly. 
They  consist  of  a  President,  four  Viee-Presiilents,  six  Secretaries,  and 
four  QuwRtors,  elected  for  one  year.  The  CbambiT  of  Deputies  Uaa 
the  same  otilces,  with  the  addition  of  two  more  secretaryships. 

319.  The  President  of  the  Republic.  — The  president,  elected 
by  the  joint  baUot  of  the  Chambers,  is  titular  head  of  the  Ex- 
ecutive of  France.  His  term  of  office  is  seven  years.  He  Itas 
the  power  of  ap[>oiating  and  removing  all  officers  of  the  public 
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BPfvice.  He  has  no  veto  on  legislation,  but  he  is  authorized  to 
dc'iuand  a  recousideratiou  of  any  me-asure  by  the  Houses;  he 
can  adjourn  the  Chambers  at  any  time  (though  not  more  than 
twice  during  the  same  session)  for  any  period  not  exceeding 
one  month ;  he  can  close  a  regular  session  of  the  Houses  at  hia 
discretion  after  it  has  continued  five  montlis,  and  an  extni  sr-s- 
si(tn  when  he  pleases ;  and  he  can,  with  the  consent  of  the 
Senate,  dissolve  the  Chamber  of  Deputies,  even  before  the 
expiration  of  five  mouths.  A  dissolution  of  the  Chamber  of 
Deputies  puts  an  end  also  of  course  to  the  sessions,  though 
not  to  the  life,  of  the  Senate,  inasmuch  as  it  c-annot  act  with- 
out the  Chamber.  In  the  event  of  a  dissolution,  as  has  been 
said,  the  President  must  order  a  new  election  to  bo  held  within 
two  months  thereafter,  and  the  Houses  must  convene  within 
ten  days  after  the  election. 

The  only  limitation  put  by  the  coiutitnlion  upon  tho  ehotcc  of  tlic 
National  Asst'tiihly  in  clectinj^  n  IVi'sifK-nt  of  the  Itepublic  is,  that  no 
one  sIiaU  bo  el)o«en  President  wbo  is  a  member  of  any  family  which  has 
occupied  llie  throne  »f  Krftiiee. 

8*20.  The  IVesiilenl'a  power  of  digsolving  Iho  Chamber  might,  on 
occaeion.bc  useil  lobar  even  the  proceedings  of  the  National  Assembly. 
Tito  consent  of  the  Semite  having  been  obtained,  the  Prcaident  could 
disaolve  the  Chamber  wliile  the  National  Assembly  vtrb  in  session,  and 
BO  deprive  that  body  of  Iwo-lhirds  of  its  members,  leAving  it  without 
that  '  absolate  majority,'  lacking  which  it  can  take  do  authorilative 
action.  Such  a  course  would,  however,  be  clearly  revolutionary, — 
more  revolutionary  than  any  action  of  the  Assembly  that  it  might  be 
Usetl  to  prevent,  —  ami  would,  though  perhaps  technically  defensible, 
htvc  no  real  sanction  of  law. 


321.  Influence  of  Presideat  and  Senate.  —  The  President  and 
Senate,  it  will  be  seen,  are  given  a  really  rvry  great  power  of  control 
over  the  Chamber  of  Deputies.  It  is  within  the  choice  of  tho  President 
to  moderate  the  excesses  of  the  Chamber  by  returning  bills  to  it  for 
reoonsideralion.  or  by  adjourning  it  during  a  period  of  too  great  excite- 
ment; and  it  is  within  the  choice  of  the  President  and  Senate  acting 
together  to  appeal  from  its  decisions  to  the  constituencies  by  a  disso- 
lution.    The  Senate,  moreover,  has  been  ^vcn  so  many  members  of 


I 


I 


EliXMENT   OF  FRANCE. 


i«»\  wtiVftVw  ol  tV^ir*  ^f  ftntl  tlistinttioD  of  career  that  it  would  «cem  to 
l\».te"tofccv\\Ti  »V*^*^  *■•*''*  ^  set  io  restraint  of  the  Chamber  with  flrmneH 
knd  tucce».  Bui  tbc  later  presidents  (GrcTj  and  Carnftt)  have  been 
men  of  bo  WlvW  force  and  the  Senate  has  played  bo  timid  a  part  in 
affairs  that  tiiis  poeition  of  advantajre  has  been  altof^ether  sacrificed  ; 
and  the  unbridled  license  of  the  Chamber  now  (April.  188&)  constitutea 
one  of  the  chief  menaces  to  the  luoceu  and  eren  a  menace  to  the 
exiitence  of  the  Republic. 

322.  The  Cabinet  and  the  Council  of  Ministers.  —  ^  Cabi- 
net of  ministera  constitutes  a  link  Iwtween  tlie  President  and 
the  Chambers :  and  the  political  functions  of  this  Cabinet  arc 
aiu(mg8t  the  centi-al  features  of  government  in  Frau(M5.  It  is 
to  be  cai'efully  distinj^ishod  from  the  Cotmcil  of  ministers; 
both  the  Cabinet  and  the  Council  consist  of  the  same  persons ; 
but  the  Cabinet  is  a  iwlitical  lK>dy  exclusively,  while  the 
Council  has  only  administrative  functions.  The  distinction 
illustrates  ijointedly  the  double  capacity  of  the  ministers. 

323.  The  Miniatriea. — There  are  now  eleven  minister! :  the  HinU- 
ter  of  Justice^  filling  the  office  filled  before  the  Revolution  hy  the  Chan- 
vellor  (sec.  2Uo)  ;  the  Minister  of  Financn,  who  has  taken  the  place  of 
tlie  Cuniptroller-General  of  ante-revolutiunary  dajs  (sees.  295,  300, 
303) ;  the  Minister  of  War,  who  acts  as  head  of  the  adinioiitratire  dc- 
partinont  created  in  the  time  of  Mazarin  (1044)  ;  the  Ministerof  Marine 
ami  the  Culnnies  (1U44)  ;  the  Minister  of  Fureii/n  Ajftun  (11144,  see  ace. 
2tM)  ;  the  Miitisttr  of  the  Interior,  an  office  Lreatcd  hy  the  Constituent 
Ajwcrnhly  iu  17f  1  (sec.  300),  by  a  consolidation  of  the  pre-revolutionary 
oQlct'!  of  Comptroller-Gi'neral  and  Minister  of  the  Koyal  Household,  ex- 
cept so  far  aa  the  functions  of  the  ComptrollerOeneral  were  financial 
and  Iicstowed  upon  the  Minister  of  Finance  (sec.  21»o)  ;  the  Minister  of 
FuUic  Inittnifinm  (1848),  Hetiffion  (1848),  nuii  the  Finn  Arts;  the  Minis- 
ter of  Puhiic  Work* ;  the  Minister  of  A'iri(fufture  (an  office  created  in 
IHia.  Imt  afterwards  abolished,  to  Iw  rerived  in  1828-.S0);  the  Minioter 
of  TmtiranH  hiiuHrif ;  and  the  Minister  of  Puittsand  Tetrfrmphs.  These 
last  two  offices  were  created  in  1848  by  subtraction  from  tlie  department 
of  the  Interior. 

324.  The  Cabinet. — As  a  Cabinet,  the  mitiisters  ivprcsenfc 
the  administnition  in  the  Chambers.   They  are  commonly  chosen 
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from  amongst  the  members  of  the  Ilousea }  but,  whether  mem- 
bers or  not  they  have,  as  ministers^  the  right  to  attend  all  ses- 
siomt  of  the  Cliarabers  and  to  take  a  specially  privileged  pirt  in 
debate.  The  same  right  extenils  also  to  tlie  Undcr-secretaries 
of  Finance,  of  the  Interior,  of  the  Colonies,  and  of  Fine  Arts, 
who  are,  consequently,  usuidly  members  uf  the  Cliambers. 

A  miniBtor  may  spoak  at  any  time  in  the  Chambers;  not  even  the 
ciShtre  (prerioui  question)  can  exclude  him. 
In  188B  the  Miniitcr  of  War  was  without  a  scat  in  the  Chamber. 

325.  The  Council  of  Ministers.  —  As  an  arlniiniKtrative 
Council  the  ministers  are,  in  offioi;d  rank  at  least,  subordinate 
to  the  President,  who  is  the  Chief  Executive.  The  Council 
sits  in  his  presence,  though  not  under  his  presidency,  but 
under  that  of  a  special  *  President  of  the  Council '  chosen  by 
the  ministers  from  amongst  their  own  number.  Its  duty  is 
to  exercise  a  general  oversight  of  the  administration  of  the 
laws»  with  a  view  to  giving  unity  of  direction  to  affairs  of 
state.  In  case  of  the  death,  resignation,  or  incapacitation  of 
tlie  President  of  the  Republic,  the  CouncU  is  to  act  in  his 
stead  until  the  National  Assembly  can  nieet  and  elect  his  suc- 
cessor. Its  members  are  ex  officio  members  of  tJie  Council  of 
State,  the  highest  judicial  tribunal  of  the  Itepublic  for  the 
determination  of  a^iministrative  cases  (sec.  .3.1,*^). 

326.  Relation  of  the  Ministers  to  the  President.— The 
Council  of  Ministers  is  a  body  recognized  by  Liw,  the  Cabinet 
is  not :  it  is  only  the  ministers  in  consultation  concerning 
matters  affecting  their  jjolitical  responsibility :  it  is,  aside  from 
such  meetings  for  consultation,  only  a  name  representing  their 
union  in  responsibility.  But  the  two  names,  Council  and  Cabi- 
net, furnish  convenient  means  for  making  plain  the  varioios 
relations  of  the  ministers  to  the  President.  As  a  Council  they 
arcj  in  a  sense,  his  creation ;  a.s  a  Cabinet  they  are,  in  a  sense, 
his  masters.  The  Executive  Departments,  or  Ministries,  over 
which  they  preside  are  the  creation,  not  of  the  Constitution  or 
of  statutes,  but  of  the  President's  decree.     No  decree  of  the 
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329.  Although  their  acts  are  thus  constantly  and  thoroughly 
Borutinizedj  the  zuinistero  arc,  nevertheless,  the  leaders  of  the 
Chambers.  They  n-present,  for  however  short  a  time,  the  ma^ 
jority,  and  all  measures  which  they  propose  are  uceorded  a 
position  of  advantage  in  the  business  of  the  houses  (see.  333). 

3;-t().  The  Course  of  Legislation. —  All  propositions  alike, 
whetlier  mrwle  b}'  ministers  or  by  private  members,  have  to  go  to 
a  sjxjcial  committee  for  consideration  before  reaching  a  debate 
anil  vote  by  the  whole  House ;  but  the  propositions  of  private 
members  must  pitas  anotlicr  test  before  tliey  i-eaeh  even  a  speeial 
committee.  Thej'  must  go  first  to  the  'Monthly  Committee  on 
Parliiunentary  Initiative/  and  it  is  only  after  hearing  the  re- 
port of  tluit  Committee  upon  hills  submitted  to  it  that  the  Ifonse 
determines  whether  particular  me;isures  shall  be  taken  into 
further  consideration  and  advanced  to  the  spocial-committee 
stage,  A  vote  of  emergency  taken  upon  the  introduction  of 
a  measure  can,  however,  rescue  a  ministerial  bill  from  all  com- 
mittee handling,  and  a  private  member's  bill  from  the  delays 
of  the  Initiative  Committee. 

331.  The  Committees,  —  The  committee  organization  of  the 
HoiLses  is  worthy  of  siK?eial  remark.  Every  month  during  the 
session,  the  memlKjrs  of  the  Chamber  of  Deputies  are  divided 
by  lot  into  eleven,  those  of  the  Senate  into  nine,  Bureaux, 
These  Bureaux  select  four  *  monthly  committees,'  one  on 
*  Ijcave,'  one  on  U'etitions,'  one  on  'Parliamentary  Initiative,' 
and  one  on  *  Local  Interests.'  The  Bureaux  select,  moreover, 
all  the  special  committees  to  which  bills  are  referred,  except 
wht'u  the  House  chooses  itself  to  elect  a  committee;  and  tliey 
themselves  consider  matters  referred  to  them. 

332.  The  Budget  Committee. — All  financial  matters  are 
considered  by  siwcial  standing  committees  chosen  for  one  year; 
in  the  Chamber  of  Deputies  by  a  Budget  Committee  composed 
of  thirty-three  members,  and  in  the  Semite  by  a  Finance  Com- 
mittcio  composed  of  eighteen  memlxra;  and  these  Couunittces, 
like  other  sUmding  committi^cSj  arrogate  to  themselves  some- 


I 

4 


THK  GOVEKNMENT   OF  FRANCE. 


2U 


tiling  like  absolute  domination  of  the  financial  policy  of  the 
government,  with  the  result  of  robbing  financial  legislation  of 
order  and  consistency,  and  of  sadly  obscuring  the  responsibility 
of  the  ministers.  Other  committees  simply  uousiderand  report 
upon  ministerial  measures ;  the  liudget  Committee  undertakes 
often  nulically  to  revise,  sometimes  altogether  to  transform, 
ministerial  proposals,  originating  when  it  was  meant  only  to 
oontroL* 

333.  OoTdnmient  by  the  Chamb«ra.  — Minifltcrial  responsibilitj 
bas  rapidly  doginuraicd  in  Fmnce,  during  the  past  few  yean,  into  gov- 
ernment by  the  Chambers,  or,  worse  still,  govorninent  by  the  Chaml>erof 
Deputies.  Ministerial  responsibility  is  compatible  with  ministerial  lead- 
ership; and  under  a  ministry  which  is  really  giren  leate  to  direct  the 
course  of  public  policy,  the  Chambers  judging  and  contj'olling  but  not 
directing,  that  policy  may  hare  dignity,  consistency,  and  strength. 
But  in  France  the  ministers  have,  more  and  more  as  the  years  of  the 
Uepublic  have  multiplied,  been  made  to  substitute  fur  originative  leader- 
ship submissive  obedience,  complete  servility  to  the  wishes,  and  even  to 
ihc  whims,  of  the  Charaber  of  Deputies.  The  extraordinary  functions 
which  have  been  arbitrarily  assumed  by  the  Budget  Committee  simply 
mirror  the  whole  political  situation  in  France.  The  Chamber  has 
undertaken  to  govern,  with  or  without  the  leadership  of  ministers.  So 
capricious,  so  wilful  has  it  been  in  its  rejection  of  every  minister  who 
would  not  at  once  willingly  serve  its  moods,  so  impatient  indeed  with  all 
ministenal  leadership,  that  almost  every  public  man  of  experience  and 
ability  in  France  has  now  been  in  one  way  or  another  discredited  by  its 
action  ;  and  France  is  staggering  under  tliat  most  burdensome,  that  most 
intolerable  of  all  forms  of  government,  got^fmment  ty  ma*s  ww/i'ny,  —  by 
an  inorganic  popular  assembly.  It  is  this  state  of  affairs  which  has 
called  forth  so  loud  a  demand  for  a  revision  of  the  Constitution,  and 
which  has  at  the  same  time  apparently  created  an  opportunity  fur 
another  return  to  some  sort  of  dictatorship. 

334.  Departmental  Organization.  —  Each  minister  is  aa- 
aisted  in  the  administration  of  his  Dej^artment  by  a  'Cabinet,' 
which  must  not  be  confounded  with  the  Cabinet  of  ministers. 
The  Cabinet  of  each  Department  is  composed  of  such  heads 

>  Sec  Ibe  Sovue  dft  Deux  Mondes  for  Nor.  Ist,  1890,  p.  220  et  teg. 
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of  the  bnuMhM  of  Uic  departmental  ierrke  as  the  m  in  titer 
ehooKs  to  bring  into  special  rristiooB  of  eonfidesee  vitb  him- 
»e\L  It  standi  tovarda  tlie  Depoutment  in  a  pontion  sanaevhat 
similar  to  that  vhich  tlw  Cou&cil  of  Ministers  occvpses  towards 
tht;  wboto  serrioe  of  the  eoremmeat  (see:  325).  It  niwiiatPt 
bciwMn  the  sereml  bureaux  of  the  Defoxtment,  distxibates 
the  mattexY  laid  before  the  Department  among  them,  gives 
confidential  adrioe  to  the  minister,  prepares  all  departmental 
matters  which  are  to  be  brought  before  the  Chamben^  and 
serves  generally  as  the  unifying  and  directing  organ  of  the 
Departinont. 

XiTj.  Departmental  Functions.  — The  possession  of  such 
a  'Cabinet'  constitutes  tlie  one  feature  which  all  the  Depart- 
ments have  in  common:  each  Department  having,  of  course, 
an  organization  aiiapted  to  the  {>erfonaaiLce  of  its  ovi-u  ]>eculbr 
duties.  The  main  duties  of  most  of  the  Departments  are  suffi- 
ciently indicated  by  their  names.  The  Ministry  of  Justice  con- 
trols the  administration  of  civil,  criminal,  and  commercial  law ; 
in  other  word<*,  is  set  over  the  judicial  system  of  the  country. 
Not  over  the  whole  of  it,  however.  The  strict  differentiation 
of  functions  insisted  upon  iu  France  assigns  to  the  Minis- 
try of  War,  the  Ministry  of  Marine,  and  tlie  Ministry  of  the 
Interior  n'jipoctively,  the  administration  of  military,  marine, 
and  adminislrativti  law.  The  Ministry  of  Foreign  Affairs  con- 
trrila  the  relations  of  France  with  fort^ign  countries.  The 
Ministry  of  the  Interior  undertakes  all  duties  not  assigned 
to  any  other  executive  Department.  That  of  Finance  collects, 
hnndlrH,  (li^ibufHOM,  »uid  atu^uiuits  for  the  x-cvenues  of  the  state. 
That  of  \yur  directs  all  military  affairs.  That  of  Marine  and 
the  Colonies  lias,  added  to  the  duty  of  managing  the  navy,  the 
duty  of  acting  for  the  colonies  as  all  departments  in  one. 
The  Mim'Mtty  nf  I'ublic  InsiructioHy  Rdigion^  and  the  Fine  ArtSj 
organiz<»s  and  nversues  education,  from  the  primary  schools  up 
to  the  I'liivt-rsity,  mediates  between  church  and  state,  buys 
Works  of  art  for  the  state,  directs  the  public  art^chools. 
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museums,  and  art-oxliibitions,  subsid.i2cs  the  theatres^  exei 
cises  a  ceusorsbip  over  the  drama,  superintends  conservatories 
and  scU(H)ls  of  music  and  oratory,  and  supervises  the  state 
manufactories  of  Sfevres  ware  and  tapestry.  The  ^linistr^  of 
Public  Works  is  entrusted  with  the  management  of  the  public 
highways,  including  the  railways,  and  of  the  state  mines,  with 
the  inspection  of  shipping  and  the  care  of  seaports  and  light- 
houses, and  with  the  direction  of  the  schools  of  engineering 
and  architecture.  The  Ministrj/  of  AffrtcnUnre  is  charged  with 
the  care  of  tho  forests,  the  proper  irrigation  of  tlie  country, 
oversight  and  assistance  in  the  breeding  of  live-stock,  sanitary 
regulations  with  reference  to  cattle  diseases,  and  the  adminis- 
tration of  the  various  aids  given  hy  law  to  agriculture.  The 
Mijihtry  of  Trade  ami  Industirt^  undertakes  to  provide  for  the 
interior  couimerce  of  the  country  the  facilities  afforded  by 
8i>ecial  courts  of  law,  iK)ui'se3  and  chambers  of  commerce,  duly 
commissioned  middle-men  and  factors,  life-insurance  companies, 
savings  banks,  and  accident  funds,  official  oxainination  and  wai*- 
ranty  of  certJiin  classes  of  manufaeturt^d  goods,  the  policing  of 
markets,  and  the  granting  of  patents  and  trade-marks  j  for  the 
foreign  commerce  of  the  country,  it  regulates  duties  and  im- 
posts, offers  premiums  for  shipbnihling  and  seamanship,  and 
collects  statistics.  A  special  '  Bureau  for  Indxistrial  Societies ' 
was  added  to  this  Department  in  1886.  The  MinUtn/  ofPostH 
and  Telegraphs  sees  to  the  carrying  and  dtdivery  of  the  mails, 
and  to  the  telegraphic  service  of  the  country. 

The  duties  of  most  of  these  ministries  illustrate  the  range 
of  function  assumed  by  the  government  in  France  (sees.  12.'i4. 
1235)  more  conspicuously  than  they  illustrate  the  form  aiul 
spirit  of  her  political  institutions,  A  mirror  of  tho  politic;il  life 
of  Franco  is  to  be  found  in  the  organization  of  the  Ministry  of 
the  Interior,  which  is  more  largely  concerned  than  any  other 
Department  with  the  multifarious  details  of  local  government. 


214 


TU£   GOVERNMENT  OK  FRANCE. 


Local  Govkrxment. 

330.  France  still  preserves  the  administrative  divisions 
oieated  by  the  Constituent  Assembly  in  I^ecembcr,  1789.  In- 
Btead  of  the  old  system  of  ecclesiastical  dioceses,  lailitary  prov- 
inces, and  administrative  'generalities'  (sec.  300)  with  their 
complexities  and  varieties  of  political  rogulation  and  local 
j>riviley:e,  thoi-e  is  a  system,  alx)ve  all  things  simple  and  sym- 
metrical, of  Departvients  divided  into  Arrondissements,  Arron^ 
(Ussements  divided  into  Cantons,  and  Cantons  divided  into 
Cf^wmuneB.  Murh  the  moat  significant  of  these  divisions  is 
the  Department :  whether  for  military,  judicial,  educational,  or 
political  administration,  it  is  the  important,  the  persistent  unit 
of  or^nixation ;  arrondisscment,  canton,  and  commune  are  only 
divisions  of  the  Department,  —  not  fractious  of  France,  but 
only  fractions  of  her  Departments.  The  canton,  indeed,  is 
little  more  than  an  election  district;  and  the  arrondisscment  is 
only  a  filth  wheel  in  the  administration  of  the  Dei)artment, 
The  symmetry  of  local  government  is  i)erfect  throughout. 
Everywhere  the  central  government  sui>erintend3  the  local 
elective  bodies ;  and  everjMvhcre  those  bodies  enjoy  the  same 
privileges  and  are  hedged  in  by  the  same  limiUitions  of  i)ower. 

3»'J7.  The  severiii  parts  of  the  system  of  loeal  government 
in  France  will  thus  bo  seen  to  rest,  not  upon  any  historical 
groundwork,  constituting  each  a  vital  whole,  possessing  tradi- 
ti{ms  of  local  self-government  from  an  older  time  of  freedom, 
but  upon  a  bureaucratic  groundwork  of  system.  If,  therefore, 
France  is  now  approaching  eoofinned  democracy  and  complete 
aelf-govenunont,  as  there  is  good  reason  to  l)elieve  she  is,  at 
least  whore  her  politics  are  working  their  effects  beyond  the 
circle  of  Parisian  influences,  she  is  building,  not  upon  a  basis 
of  ^>ld  habit,  fixed  firmly  in  the  stiff  soil  of  wont  and  preju- 
dic«t  but  upon  a  basis  of  new  habit  widely  separated  from  old 
wont,  dejiending  upon  the  shifting  soil  of  new  developments 
of  character,  new  aptitudes,  new  purposes.    Her  new  ways 
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run  across,  not  with,  tlie  grain  of  her  historical  nature.  Her 
self-government  is  a-making  instoad  of  resting;  upon  something 
already  made, 

338.  The  Department;  the  Prefect. — The  central  figure 
of  French  administration  is  the  Prefect,  the  legal  successor  of 
the  Intendant.  He  is  the  agent  of  the  central  government  in 
the  Department.  He  is  the  recruiting  officer  of  that  district, 
its  treasurer,  its  superintendent  of  schools,*  its  chief  executivo 
officer  in  all  undertakings  of  importance,  and  the  appointor  of 
most  of  its  subordinate officuils.  He  fills  a  double  capacity:  ho 
is  the  agent  and  appointee  of  the  central  government,  and  at 
the  same  time  the  agent  of  the  local  legislative  autliorities.  He 
is  at  once  member  and  overseer  of  the  Greneral  Council  of  his 
Department;  and  he  is  necessarily  its  agent,  inasmuch  as  ho 
commands,  as  representative  of  the  authorities  in  Paris,  all 
the  instrumentalities  through  which  its  purposes  must  be 
effected.  A  minister  can  veto  any  act  of  a  Prefect,  —  for  he 
is  the  representative  of  any  minister  who  needs  his  executivo 
tad  in  the  Depai-tment,  —  biit  no  minister  can  override  him 
and  act  by  his  own  direct  authority.  Until  he  is  dismissed 
the  minister  must  act  thruugh  him. 

The  Prefect  nuiy  take  part  in  the  proceeding!  of  the  General  Council 
of  the  Depftrtment  at  anjr  time  except  when  his  accounti  are  being 
considered. 

330.  Such  is  the  legal  position  of  the  Prefect,  His  actual 
position  is  somewhat  different.  The  politics  of  the  Republic, 
one  of  whose  tendencies  has  been  to  contribute  by  degrees  to 
local  self-government,  is  making  the  Prefect  more  and  more 
tlie  mere  executive  agent  of  the  General  Council  of  his  Depart- 
ment, and  has  already  made  his  office  a  p:irty  prize.  He  is 
appointed  by  the  >Gnistcr  of  the  Interior  and  is  in  law  first 
of  all  and  chiefly  the  representative  of  the  Interior,  But  the 
other  ministers  also,  as  has  been  said,  at'.t  through  him  in  many 

'  He  appoints  and  discipUoei  tlie  teachen. 
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having  been  called  to  the  election  by  the  failure  of  a  first 
ballot,  a  plurality  will  suffice  to  elect  on  a  second.  In  case  of 
a  tie,  the  older  candidate  is  to  be  declared  elected. 

Tlie  membership  of  the  Council  vmries  in  the  sererAl  DopftrtmeoU, 
according  to  the  nainber  of  cantonfi.  from  Beventpen  to  sixty-two. 

The  General  Council  ia  ju(];;c  of  lite  validity  of  elections  to  its  own 
tnembcrship ;  but  it  is  not  the  final  judge.  An  appeal  lies  from  iti 
decisions  to  the  Council  of  State.  A  scat  may  be  contested  on  the 
initiative  either  of  a  member  of  the  Council,  the  Prefect,  or  a  constitu- 
ent of  the  member  whose  rights  are  in  question. 

342.  There  are  two  regular  sessiona  of  the  General  Cooncil 
each  year.  The  duration  of  both  is  limited  by  law :  for  the 
first  to  tii'teeu  days,  for  the  second  to  one  mouth.  Extra  ses- 
sions of  eight  days  will  be  called  by  the  President  of  the 
Republic  at  the  written  request  of  two-thirds  of  the  members. 
If  the  Council  in  any  case  outsit  its  legal  terra,  it  may  be  dis- 
solved by  the  Prefect;  if  it  overstep  its  jurisdiction  in  any 
matter,  its  acts  are  annulled  by  a  decree  of  the  l*resident.  The 
Prt^sidout  Las  also  a  veto  on  all  of  its  decisions.  Alembers 
are  liable  to  pemdties  for  non-attendance  or  neglect  of  duty. 
They  are,  however,  on  the  other  hand,  paid  nothing  for  their 
services. 

343.  At  the  first  regular  session  of  the  year  the  Council 
considers  general  business ;  at  the  second  and  longer  session 
it  discusses  the  budget  of  the  department,  presented  by  the 
Prefi.'Ct,  and  audits  the  accounts  of  the  year.  At  either  session 
it  may  require  from  the  Prefect  or  any  other  chief  of  the 
departmental  service  full  oral  or,  if  it  choose,  written  rej)lies 
to  all  questions  it  may  have  to  ask  with  reference  to  the 
administration. 

344.  The  supervisory  and  regulative  powers  of  the  G^nerftl 
Council  are  of  considerable  im|>ortance;  but  its  originating 
powers  are  of  the  most  restricted  kind.  It  has  the  right  to 
appropriate  certain  moneys  for  the  expenses  of  local  government, 
but  it  has  not  the  right  to  tax  for  any  purpose.     The  amount 
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and  the  source  of  the  money  it  is  to  use  aro  determined  by  tlie 
Chanibera  in  Paris.  Even  such  narrowed  acta  of  appropriation 
as  it  can  pass  have  to  be  confirmed  by  presidential  decree.  Its 
chief  fuiictious  are  directory,  not  originative.  It  sees  to  the 
renting  and  maintenance  of  the  buildings  n^jedod  for  its  own 
use,  for  the  use  of  the  Prefect  and  his  subordinates,  for  the 
use  of  the  public  schools,  and  for  the  use  of  the  local  courts ; 
it  regulates  the  pay  of  tlie  police  {gendarmerie)  of  the  Depart- 
ment j  provides  for  the  cost  of  printing  the  election  lists; 
supervises  the  administration  of  the  roads,  railroads,  and  pub- 
lic works  of  the  Department^  oversees  the  management  of  luna^ 
tic  asylums  and  the  relief  of  the  poor.  Most  important  of 
all,  it  apportions  among  the  several  arroudissemcuts  the  direct 
,  taxes  annually  voted  by  the  Chambers. 

345.  The  Departmental  Commission. — During  the  inter- 
vals between  its  sessions,  the  General  Council  is  represented 
lin  local  administration  by  a  committee  of  its  own  members 
[called  tlie  Departmental  Commission,  which  it  elects  to  ooun- 
•sid  and  oversee  the  Prefect.  So  long  as  tbTs  Commission  keeps 
iwithiu  its  recognized  prerogatives^  it  is  treated  as  a  committee 
[of  the  General  Council,  and  apf>ealR  lie  from  it  to  that  body ; 
[but,  let  it  push  beyond  its  prerogatives,  and  it  Wcomes  respon- 
Uible,  not  to  the  General  Coimcil  whose  committee  it  is,  but 
■to  the  central  administration,  through  appe;iJ  tc^thc  Council  of 
IBtate.  It  is  thus  at  once  representative  of  the  General  Council 
land  amenable  to  the  Council  of  State. 

I  2i40.  Central  Control.  — The  most  noticeable  feature  of  this 
Bystem  is  the  tutelage  in  which  local  bodies  and  the  individual 
fcitixcu  himself  are  kept.  Fines  compel  the  members  of  the 
|6t;neral  Council  to  do  their  work,  and  then  every  step  of  that 
FTOrk  is  liable  to  bo  revised  by  the  central  administration. 
^  '  '!■itie^  in  the  election  of  a  member  are  brought  to  the 

i  II  of  the  Geuerul  Council  by  the  Prefect,  as  well  as  by 

kft  own  members  or  by  petition  from  the  constituency  affected. 
■itho  Council  oversteps  the  limits  of  its  powers,  it  is  checked 
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and  not  by  such  a  challenging  of  its  acts  in  the 
'ty  the  persons  affected  as,  in  English  or  American  prac- 
tice, strengthens  liberty  by  making  the  individual  alert  to 
assert  the  law  on  his  own  behalf  instead  of  trusting  inertly 
to  the  government  to  keep  all  things  in  order.  Even  expres- 
sion of  opinion  on  the  part  of  the  Genei*al  Council  is  restricted. 
It  inay  express  its  views  on  any  matter  affecting  local  or 
general  interests,  *  if  only  it  never  express  a  wish  which  has  a 
political  e]iaraot«T.' 

iU7,  The  Arrondissement  is  the  electoral  district  for  the 
Jhamber  of  Deputies,  the  members  of  the  Chamber  of  Depu- 
ties Iwing  elected,  as  we  have  seen,  not  'at  large/  for  the 
'hole  Deiiartuient,  but  by  Arroudissements,  —  not  by  scrtUin 
Haley  that  is^  but  by   acruiin  d'arrondiiisemerU  (sec.  31o). 
[t  is  also  an  important  administrative  division  which  serves  as 
judicial  district  and  as  the  provimie  of  a  sub-prefect  and  an 
arroudissemental  Council.     The  sub-prefect  is  the  mere  agent 
ff  his  chief,  the  Prefect,  ami  has  only  a  few,  hardly  more  than 
slerical,  duties;    the  Council  of  the  Arrondissement   {conseil 
^airoudtjisemenl),  elected  from  tlie  cantons,  like  the  General 
louncil  of  the  Department,  has  no  more  important  function 
lan  that  of  subdividing  among  the  communes  the  quota  of 
txes  charged  to  the  Arrondissement  by  the  General  Council, 
^or  tlie  rest,  it  merely  givea  advice  to  administrative  officers 
appointed  by  the  ministers  in  Paris. 
348.  The  Canton  is  the  electoral  district  from  which  mem- 
TS  are  chosen  to  the  Genei-al  Council  and  the  Council  of  the 
trrondissement;  it  marks  the  jurisdiction  of  the  Justice  of 
the  Peace :  it  is  a  muster  district  for  the  army,  and  it  serves 
a  territorial  unit  of  organization  for  registration  aud  for  the 
lepartmental  care  of  roads,  but  it  has  no  administrative  organi- 
Ltion  of  its  own.     It  is  a  mere  region  of  convenient  size  for 
slectoral  and  like  purposes. 

340.   The  Comoiune  is  the  smallest  of  the  administrative 
livisions  of  France,  and,  unlike  the  arrondissement  aud  canton, 
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ifl  an  vital  au  organism  a^  the  Department.  All  towns  ate 
(uimmuni^H ;  hut  there  in,  of  course,  a  muuh  kirger  number  of 
ruml  than  of  town  communes.' 

The*  gcni'tal  rule  of  French  administration  is  centralization, 
the  direct  rtfj)rc'»cntation  of  the  central  authority,  through 
appointed  officers,  in  every  grade  of  local  government,  and  th 
ultimate  dependence  of  all  bodies  and  officers  upon  the  minis- 
t»rH  in  I'artH.  In  one  particular  this  nile  is  departed  from  in 
the  Commune.  The  chief  executive  officer  of  the  Commune, 
ilm  mayor,  is  elected,  not  appointed.  He  is  chosen  by  the 
Municipal  Counril  fnmi  among  its  own  members,  and  is  given 
oni9  or  more  tissistants  elected  in  the  same  way. 

Down  to  1S74  the  mfiyors  of  the  more  populous  communcB  wcr«  ap- 
polntotl  by  thv  nuUiorities  in  pHris,  tlu*  mnyprs  uf  the  imaller  com' 
iiiiiiir*  \*y  tlu^  Prefects,  ilctwoen  1831  and  IH&'J  the  choicu  of  the 
aiipulnliii^'  |»owpr  was  conllned  to  the  members  of  the  Municipal  Coun- 
cU«  ;  hut  tietwcen  1852  nnd  1874  the  choice  might  be  made  outside  thon 
bttdtea.  Prom  1874  to  1882  the  smftUcr  Communes  elected  their  mayors. 
Indirectly  «■  now.     Since  1882  all  mayors  bare  been  elected. 

3ftO.  The  Communal   Magistracy. —The  mayor  and  his 
tuutistautA  ilo  nut  coustitute  au  executive  board:  the  mayor* 
asjfistantH  !U*e  not  his  t^uUeagues.     He  is  head  of  the  commiin 
(^ivrruiuetit:  they  have  their  duties  assigned  to  them  by  him. 
'I'ho  nuiyor  is  resjiousible,  not  to  the  Council  which  elects  himj 
but  to  the  central  administration  and  its  departmental  repr^* 
sentative,  the  rrcfect.     Once  elected,  he  becomes  the  direc 
ff  pivseuUitive  of  the  iMinistcr  of  the  Interior.    If  he  will  noi 
4o  the  things  which  the  laws  demand  of  him  in  this  ca[>acityi 
Uu*  l*rt*fect  niay  (lelej;:ate  some  one  else  to  do  them,  or  even  do^ 
Uu^m  him.soU  iustt^ul.     For  cause,  both  the  mayor  and  his 
liii^itttauls  may  be  suspended,  by  the  Trefoel  for  one  months 
the  MiniHter  of   tlie  Interior  for  thrt-e  months^  and  all  the 
ft«t*  are  lL\liU*  to  lie  si't  asi*ie  cither  by  Prefect  or  Ministe 
They  ta^y  even  bo  removed  by  the  Ex<vutive. 

'  The  totel  number  wf  coramuoes  ia  Fmn^T  is  SO^IOSl 
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In  CAse  of  a  removal  it  is  the  dxity  of  the  Municipal  Council  to  fill 
the  vacancieff,  aod  to  fill  them  with  other  men  ;  for  remoTal  renders  the 
mayor  or  his  assistants  ineligible  for  one  year. 

One  of  the  duties  of  the  mayor  is  to  appoint  the  police  force  and 
other  subordinate  officers  of  the  Commune;  but  In  Communes  of  over 
forty  thousand  inhabitants  the  mayor's  composition  of  the  police  force 
must  be  ratified  by  decree,  and  in  other  coramunea  nil  his  appointments 
roust  be  confirmed  by  the  Prefect. 

351.  The  Muaicipal  Council.  —  There  is  in  every  Commuue 
a  Municipal  Couucil  (of  from  ten  to  thirty-six  members,  ac- 
cording to  the  size  of  the  commune)  which  has,  Ijesides  its 
privilege  of  electing  the  mayor  and  his  assistants,  pretty 
much  the  same  place  in  the  government  of  the  Commune  that 
the  General  Council  has  in  the  government  of  the  Department. 
Its  decisions,  however,  have  not  the  same  force  that  attaclics 
to  decisions  of  the  General  Council.  The  latter  are  valid 
unless  vetoed ;  the  former  are  not  valid  until  confirmed ;  they 
mnst,  for  a  certain  term  at  least,  await  ratification.  Unlike 
the  General  Council,  the  Municipal  Council  is  liable  to  be  sus- 
pended for  one  month  by  the  Prefect ;  like  the  General  Coun- 
cils it  may  be  dissolved  by  decree  of  the  President  passed  in 
the  Council  of  Ministers.  It  holds  four  regular  sessions  each 
year,  one  of  which  it  devotes  to  the  consideration  of  the  muni- 
cipal budget,  which  is  presented  by  the  mayor.  Its  financial 
sessio)!  may  continue  six  weeks;  none  of  its  other  sessions  may 
last  more  than  fourteen  days.  The  mayor  acts  as  its  presi- 
dent, except  when  his  own  accounts  are  under  consideration. 

Neither  the  Manicipal  Council  nor  the  Council  of  the  Arrondissomcnt 
is  judge  of  the  validity  of  the  elections  of  its  members.  Contested 
election  cases  are  heard  by  the  Prefectural  Council  (sec.  354). 

Until  1831  the  Municipal  Council  was  chosen  by  the  Prefect  from  a 
list  of  qualified  persons  made  np  in  the  Commune.  Between  1831  and 
1B48  its  members  were  elected  by  a  restricted  suffrage.  Since  1848  tliey 
bare  been  elected  by  universal  suffrage. 

In  case  of  a  dissolution  of  the  Municipal  Council,  Its  place  may  be 
taken,  for  the  oversight  of  current  necessar>'  matters,  hy  a  delegation 
of   from  three  (o  seven  members  appointed  by  lliu  President  of  tb« 
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Repul^Uc  to  ftct  till  Another  election  can  be  had.  This  delegation  can- 
not, however,  take  upon  itself  more  than  the  inerelj'  directory  povrcra 
of  the  Council. 

352.  Oversight  of  the  Commune. — The  Commune,  though 
in  mauy  of  its  relations  a  subdivision  of  the  Department, 
is  not  subject  to  the  oversight  of  the  General  CoiuiciL  This 
seems,  of  course,  an  anomaly,  when  looked  at  from  the  point 
of  view  of  those  who  are  accustomed  to  a  system  of  local  gov- 
ernments within  local  governments  j  and  unquestionably  the 
life  of  local  govcrument  in  France  would  be  greatly  quickened 
by  giving  to  the  organs  of  local  government  a  large  independ- 
ence, and  at  the  same  time  bringing  them  into  relations  of 
close  iuterdepeudiuice  to  eaoh  other.  But  politics  has  "stolen 
into  the  General  Council,  although  the  legislators  of  1871  took 
oare  to  shut  the  door  against  it,  and  the  view  is  common  in 
France,  whether  rightly  or  wrongly,  that  the  central  adminis- 
tration is  less  partisan  in  the  oversight  of  the  Communes  than 
the  General  Council  would  be."  ^ 

3511  Administrative  Courts:  the  Council  of  State.  —  So 
thorough  is  the  differentiation  of  functions  in  France  that 
actions  at  law  arising  out  of  the  conduct  of  administration  are 
infltituted,  not  in  the  rogidar  law  courts  connected  with  the  Min- 
istry of  Justice,  but  in  s|)erial  administrative  courts  connected 
with  the  Ministry  of  the  Interior  (sec.  335).  The  highest  of 
these  courts  is  the  Couucil  of  State,  which  is  composed  of  the 
ministers,  and  of  various  high  administrative  officers  of  the 
permanent  service.  It  is  the  court  of  last  resort  on  adminis- 
trative questions.  It  is  also  charged  with  the  duty  of  giving 
mdvice  to  the  Chambers  or  to  the  govenunent  on  all  questions 
affecting  luluiitiistrntion  tliat  may  be  referred  to  it. 

354.  The  Prefectural  Council-— Below  the  Council  of  State 
are  the  Prefectural  Council,  a  Court  of  Revision,  a  Supenor 
CouDtiil  of  rublic  Instruction,  and  a  Court  of  Audit.    These 
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are  not  sahordinate  to  each  other  ;  each  is  direotly  aubordinato 
to  the  Council  of  State.  The  Prefectural  Council  is,  of  oourafi, 
the  most  hiiportant  of  them.  It  has,  amongst  other  weighty 
functions,  that  of  determining  the  validity  of  elections  to  the 
Council  of  the  Arrondissement  and  to  the  Munieiial  Council. 
[Por  the  rest,  it  has  jurisdiction  over  all  administrative  ques- 
tions, and  over  all  conflicts  between  administrative  authority 
and  private  rights.  Its  processes  of  trial  and  adjudication 
are  briefer  and  less  expensive  than  those  of  the  ordinary  law 
courts.  In  almost  all  cases  an  appeal  lies  to  the  Council  of 
State. 

The  Prefect  is  the  legal  representative  of  the  government  in  cases 
brought  before  the  Prefectural  Council ;  but  that  court  is  not  at  all 
under  his  dominance.  It  is  composed  of  permanent  judgeSi  one  of 
whom,  at  least,  is  usually  of  long  administrative  experience. 

Each  minister  tit  himself  a  jmlge  of  first  instance  in  cases  whose  con- 
sideration is  not  otherwise  provided  for,  an  appenl  always  lying  from 
him,  of  course,  to  the  Council  of  State.  Preft'cts  and  mayors  arc,  in 
like  manner,  judges  of  first  instance  iu  certain  smaJl  cases. 


Thb  Administration  op  Justice. 

3ii5.  Ordinary  Courts  of  Justice. — The  supreme  court  of 
France  is  the  Cassation  (Cessation)  Court  which  sits  at  Paris. 
Kext  below  it  iu  rank  are  twenty-six  Courts  of  Appeal,  the  juris- 
diction of  each  of  which  extends  over  several  Departments. 
These  hear  cases  brout;ht  up  from  the  courts  of  first  instance 
which  sit  in  the  capital  towns  of  the  arrondissements.  These 
last  consider  eases  from  the  Justices  of  ttie  Peace,  who  hold 
court  for  tlie  adjudication  of  small  cases  in  the  cantons.  By 
decree  of  the  President,  passed  in  the  Council  of  Ministers, 
the  Senate  may  be  constituted  a  special  court  for  the  consid- 
eration of  questions  seeming  to  involve  the  safety  of  the  state  j 
and  such  questions  may  be  removed  by  the  same  authority 
from  the  ordinary  courts. 

The  appointment  of  all  judges  rests  with  the  President,  or. 
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rather,  with  the  Minister  of  Justice  ;  and  the  tenure  of  the  judi- 
cial office,  except  in  the  case  of  Justices  of  the  Peace,  is  during 
good  behavior.  In  the  case  of  Justices  of  the  Peace,  the  Pres- 
ident has  jtowor  to  remove. 

356.  Jury  Courts.  —  In  France,  the  ordinary  civil  courts  are 
without  juries ;  the  judges  decide  all  questions  of  fact  as  well 
as  all  questions  of  law.  There  are,  however,  special  jury  courts 
{conrs  d'aaaises)  constituted  four  times  a  year  in  each  Depart* 
jnent  for  the  trial  of  all  crimes,  and  of  political  and  press  of- 
fences; and  in  these  the  jury  is  sole  judge  of  the  guilt  or 
innocence  of  the  accused ;  the  judges  determine  the  pun- 
ishment. 

The  jury  courts  bH  under  the  presidency  of  a  member  of  the  Court 
of  Appeal  within  whose  jurUdictioD  the  Department  lies  in  vrhlcli  the 
court  u  convened,  anil  with  him  are  associated  two  'assessors.'  The 
state  is  represented  in  each  case  by  the  state-attorney  or  one  of  his 
deputies.  A  Jury  of  twelve  is  made  up  from  lists  prepared  by  commis- 
siooers  of  Uie  cantons  and  arrondissements.  These  lists  include  the 
names  of  all  Frenchmen  within  ttie  Department  who  are  thirty  years  of 
age,  able  to  read  and  write,  in  enjoyment  of  all  civil  rights,  and  not 
ilisqualifled  or  excused  by  law.  Thirty-»ix  jurors  and  four  substitutes 
are  taken  from  these  lists  for  each  quarterly  session  of  the  court ;  and 
for  each  case  twelve  of  this  number  are  drawn  by  lot,  the  state  and  the 
accused  both  having  ttie  right  of  peremptory  challenge  of  the  jurors 
drawn  till  but  tweUe  names  remain  in  the  urn. 

357,  Tribunal  of  Conflicts.  —  Between  the  two  sets  of 
courts,  the  adtuinistrative  and  the  ordinary,  there  stands  a 
Tribunal  of  Coutliuts-  whose  province  it  is  to  tU'termine  to 
wliieh  jurisdiction,  the  adinimstmtivc  or  the  ordinary,  any 
c^ise  belongs  whoso  proper  destination,  or  forum,  is  in  dispute. 
This  Tribunal  consists  of  the  I'rivy  Sea!  as  president,  of  three 
StaUt  CoumuUors  chosen  hy  their  collcap^ues,  and  of  three 
meml>er8  of  the  Cassation  Court  selected,  in  like  manner,  by 
their  fellow-judt^es. 
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TUK  aOVEUNMENTS  OF  GERMANY 


Im  Feadallntioa  of  Gernumy  was  in  some  points 
«lfuti|^  cuntnwlml  with  the  tVudoitxikiion  of  France.  There 
W1M  Itt  G«rBuu^»  of  c\>ur«e.  no  Honuuiixed  subjtvt  population 
9wh  tt»  rxiittinX  in  UiwU  ami  nrhoK«  haluts  ent^r«ii  there,  like  a 

ItM' t  iIm  foliij  of  ihtfir  cuuquorvrs.    Beyotid  the  Rhine 

«1  OM  fMml  kii^  ttU  bred  iu  the  sajsiv  geneial  ca»- 

ki4ii^«.  X\  hAl  ««•  II9V  thi»r«  V9S  the  gfvafe  PniAkisk  fett*^||jp 
u(  M«cowuv(iAit  lUkd  OuoUn^na* — tb«  tmm  um  and  potency 
ol  tW  w|!aU  pow^ir  brwi  aaiilrt  lk»  tumljiiitMtirtii  of 
uif  migMlioa  bgr  IW  Aminanl  ftoinh&.  Bk  th»  res^ 
tist  th*  oU  lerMpte^  aba«l  <lMiy»  or 
feb«>  5}M  tnUd  tmiivWUmlilM*  of  gnatMw  Uy»  oU 


aai  »r«vl  ^rvwlhs  «l  yiivttiic*  ln«hl  ii|pim  svuk  ft«sk  giftH 

7v»^  icnanMHtt  «<  Burmwiil  «Bv«bm  <fcai«lbm  (tmd_ 
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does  not  seem  to  have  been  any  symmetrical  division  of  the 
territory  into  districts  to  fit  the  official  system.  Here  and 
there  throughout  the  kingdom  there  were  couuts  ((?m/e/(),  the 
king's  vicegerents  in  the  exercise  of  the  financial,  judicial,  and 
military  prerogatives  of  overlordship ;  but  the  limits  of  their 
jurisdiction  were  not  always  sharply  defined.  There  were,  for 
one  thing,  many  exemptions  from  their  authority  within  the 
general  districts  allotted  them.  There  were  the  dignity  and 
pretensions  of  provincial  princes  to  be  respected;  more  im- 
portant still,  there  wore  the  claims  of  the  great  landowners  to 
a  speciid  jurisdiction  and  indejjendent  lordship  of  their  own  to 
be  regarded.  As  a  matter  of  policy  such  claims  were  gener- 
ally allowed.  The  demesnes  of  the  greater  hmdowuers  were 
cut  out  from  the  administrative  territory  of  the  6?rn/and  given 
separate  political  functions.  Barons  such  as  we  have  seen  in 
France,  —  local  autocrats  with  law  courts  and  a  petty  sovur- 
eignty  of  their  own,  —  were  thus  freely  created.  The  king 
apparently  could  not  deny  them  the  'immunities'  they  de- 
manded. 

.%0.  The  Magistracy  of  Office  and  the  Magistracy  of  Pro- 
prietorship.—  There  thus  grew  up,  side  by  side,  as  it  were,  a 
double  magistracy  — a  magistracy  of  oflice  and  a  magistracy  of 
proprietoi'ship.  The  Qrnf  ruled  by  virtue  of  his  office;  the 
baron  by  virtue  of  his  landed  possessions :  there  were  lords  by 
privilege  (Immunitiitsherren),  and  lords  by  commission.  Of 
course  as  time  went  cm  the  two  sets  of  magnat4'S  drew  nearer 
and  nearer  to  the  possession  of  a  common  character  through 
an  interchjuige  of  qualities.  The  office  of  Qitif  tended  moi-e 
and  more  to  become  hercditarj'  and  to  connect  itself  with  the 
ownership  of  large  estates.  Heredity  of  title  and  prerogative 
was  the  almost  irresistible  fashion  of  the  age:  the  men  of 
greatest  individual  consequence,  besides,  —  the  men  who  were 
fit  be(^ause  of  their  individual  weight  to  be  delegated  to  exer- 
cise the  royal  authority,  —  were  cummouly  the  men  of  large 
properties.     Either  there  went,  therefore,  along  with  the  graf- 
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words,  the  ap])ointinent  of  judicial  representatives  of  tlie 
Crown  was  an  instiTimeDt  in  the  hands  of  Louis  IX.  and  his 
successors  for  the  destruction  of  feudal  privilege;  feudxilism 
vas  dissolved  through  office.  In  Germany,  on  tlie  other  Ijand, 
feudal  privilege,  instead  of  being  eradicated,  was  created  by 
the  very  same  pn)ccs8 ;  feudalism  was  fostered  by  office. 

363.  The  Markgraf.  —  One  office  especially  fostered  feudal 
independence  in  Uerniany.  Outside  the  hierarchy  I  have  de- 
Bcribedf  and  standing  in  special  relations  with  the  king^  was 
the  Marhjrafy — the  graf  of  the  Mark  or  border,  set  to  defend 
the  kiugdom  against  inroads  by  hostile  peoples.  He  was  of 
course  chosen  chiefly  because  of  his  capat;ity  in  war,  and  was 
of  the  most  imperative,  masterful  soldier  breed  of  the  times. 
To  him,  too,  were  liecessarily  vouchsafed  from  the  first  ex- 
traordinary powers.  He  was  made  virtual  dictator  in  the 
unsettled,  ill-ordered  border  district  which  he  was  appointed 
to  hold  against  foreign  attack;  and  he  was  freely  given  all 
the  territory  he  could  conquer  and  bring  under  the  nominal 
authority  of  the  king.  It  was  thus  that  the  Mark  Branden- 
burg stretched  out  to  the  northeast  to  the  inclusion  of  Prussia 
and  other  broad  territory  wrested  from  the  once  threatening 
Wends  (sees.  382-31).'^),  and  that  the  Ostviark  established  by 
Charles  the  Great  as  a  barrier  against  the  Hungarian  increased 
till  it  became  the  great  state  of  Austria  (sees.  374^-381).  The 
authority  of  the  kings  over  these  masters  of  the  border  was 
necessarily  very  ineffectuaL  The  Markgraf  was  not  long  in 
becoming  virtually  a  ruler  in  his  own  riglit,  little  disturbed  by 
the  nominal  suzerainty  of  a  distant  monarch,  and  possessed  by 
£ast  hereditary  right  of  the  titles  and  powers  which  would  one 
day  make  of  him  a  veritable  king. 

364.  The  Empire. — Charles  the  Great  set  for  his  snoces- 
Bora  the  example  of  a  wide  rule  and  a  Roman  title.  He  left 
none  of  his  own  race  able  to  sustain  a  r61e  as  great  as  that 
irhich  he  had  played;  but,  so  soon  as  his  direct  line  had  run 
out,  Saxon  princes  were  found  eager  and  able  to  revive  the 


great  tradition  and  rehabilitate  the  Empire.  The  Caroliiigions 
kept  alive  the  title  of  Emperor  as  a  title  of  precedence  to  be 
borne  by  the  elder  line  of  descendants  from  the  great  Charles; 
but  they  divided  his  territories  among  them,  generation  after 
generation,  in  the  old  disintegrating  Prankish  way,  and  so 
cheated  whomsoever  of  their  number  was  called  Emperor  of 
any  real  Empire.  It  was  thus  that  France  and  other  territo- 
ries became  separated  from  tlie  German  portion  of  the  Frank- 
lands,  and  set  apart  to  work  out  histories  of  their  own  (sees. 
252,253,270). 

305.  The  Saxon  Emperors  :  Otto  the  Great.  —  The  great 
figure  aiuong  the  Saxon  emperors,  wlio  succeeded. the  Carolin- 
gians,  was  Otto  (1)30-973).  Upon  the  extinction  of  the  line 
of  Charles,  the  nobles  of  the  Empire  had  claimed  the  right  to 
select  their  ruler,  —  a  right  which  they  long  continued  to  exer- 
cise, and  which  they  often  abused  by  the  deliberate  choice  of 
weak  princes  who  would  be  unable  to  make  the  imperial  author- 
ity too  intrusive,  to  the  upsetting  of  baronial  pretensions ;  but 
which  they  seem  at  first  to  have  exercised  with  some  wisdom. 
Certainly  the  Saxon  and  Salian  houses,  which  were  selected 
to  rule  during  the  two  centuries  following  the  death  of  the  last 
Caroliugian,  raised  the  imperial  power  to  the  height  of  its  dig- 
nity and  consequence.  Had  there  been  others  like  the  great- 
est emperors  of  these  Houses  to  succeed  them,  Germany,  like 
France,  might  have  won  unity  and  realized  nationality  at  the 
dawn,  instead  of  at  the  noon,  of  the  modern  time. 

3^>i5.  The  Saxon  Otto,  deservedly  named  *the  Great,'  devoted 
the  thirty  odd  years  of  his  vigorous  reign  to  the  repression  of 
the  great  duchies  (Franconia,  Bavaria,  Swabia,  Lotharingia) 
which,  along  with  his  own  duchy  of  Saxony,  had,  in  the  days 
of  the  disintegration  and  decay  of  the  Carolingian  power, 
assumed  a  heady  independence  quite  incomi>atible  with  real 
unity;  to  the  defence  of  the  Empire  from  the  fierce  and 
re|»eated  attiu-ks  of  the  Hungarians,  whom  no  energy  less  than 
his  could  have  repelled ;  and  to  the  rehabilitation  of  the  Ger* 
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man  power  in  Italy.  In  9(52,  after  victories  won  in  the  Pope's 
behalf  in  Italy,  he  renewed  in  Rome  the  imperial  office,  to 
which,  the  dukes  within  his  kingdom  and  the  Himga-tians 
without  being  the  witnesses,  he  was  able  to  ^ve  a  vitality  and 
aacendency  scarcely  inferior  to  those  of  its  first  estate  under 
Charles  the  Great.  Ilis  weakness,  like  that  of  all  his  succes- 
sors, lay  in  a  foolish  striving  after  a  power  more  extensive 
than  he  could  possibly  hold  together,  so  long  as  the  royal 
authority  in  Germany  was  not  undisputed.  Endeavoring  to 
keep  their  hold  upon  Italy,  Otto  and  his  successors  failed  to 
make  good,  once  and  for  all,  their  hold  upon  Germany.  They 
fell  between  two  stools.  It  was  impossible  for  them  to  hold 
together  in  a  common  subjection  both  stubborn  town -republics 
in  Italy  and  refiTuitory  feudatories  in  Germany.  Still  Otto 
could  make  some  show  of  success  even  in  such  a  task;  and 
even  the  loss  able  successors  of  his  own  House  handed  on  to 
the  Salian  princes  wlio  came  after  them  a  power  not  altogether 
squandered. 

307.  The  Salian  Emperors:  Henry  IIL— The  Salian 
House  in  its  turn  prtjduced  Henry  111.  (1039-1056)  under 
whom  the  imperial  authority  reached  its  greatest  height. 
Henry  was  for  a  time  himself  duke  at  once  of  three  of  the 
four  great  German  duchies,  Francoiiia,  Swabia,  and  Bavaria, 
while  the  ducal  throne  of  Lotharingia  long  remainerl  vacant. 
That  process  of  al)sorption  by  the  Crown  of  all  the  greater 
feudal  titles  which  was  to  consolidate  France  seemed  to  have 
set  in  also  in  Germany.  But  German  royalty  lacked  the 
hereditary  principle  and  the  sustained  capacity  of  a  family 
of  Capets. 

3B8.  The  Hohenstaufen  :  Frederic  Barbarossa. — The  line 
of  Salian  emperors  dwintlled  rapidly  away  after  Henry  III,,  and 
in  ll.'$8  there  was  brought  to  the  imperial  throne  that  family 
of  Hohenstaufen  wliich  was  to  complete,  through  Frederic  Bar- 
barossa, the  greatest  of  their  line,  the  folly  of  Italian  warfare. 
The  reig-a  of  Frederic  was  one  long,  variable,  and  eventually 
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barossa,  refused  to  recognize  Richard  as  Emperor,  and  plunged 
the  country  into  a  dreary  civil  war  of  seventeen  years  (lliotJ- 
1273),  diiriug  which  there  really  was  uo  imperial  govern- 
ment at  all.  For  Alphonso  did  not  come  to  claim  the  half 
crown  thus  equivocally  offered  him,  Richard  made  no  head- 
way towards  real  emperorship,  and  anarchy  worked  its  ftdl 
confusion.  The  barons  of  the  torn  kingdom  assiduously  set 
about  making  themselves  more  independent  than  ever;  some 
of  them  openly  devoted  themselves  to  robbery  and  made  a 
trade  of  lawlessness ;  the  towns  drew  together  for  a  govern- 
ment of  their  own  which  would  enable  them  to  dispense  with 
emperors ;  *  every  element  of  disintegration  acquired  its  fuU 
potency;  and  tlic  Empire  seemed  finally  to  have  gone  to 
pieces. 

370.  The  First  Habsburg  Emperor.  — At  length,  in  li-'73, 
the  electors  agreoil  u[>on  Rudolf,  Count  of  Habsburg,  as  Em- 
peror. Habsburg  was  a  petty  feudal  estate  in  Switzerland: 
but  the  electors  seem  to  have  selected  its  count  for  the  very 
reason  that  ho  was  not  powerful.  For  more  than  seventy 
years  they  made  it  their  settled  policy  to  have  none  but  weak 
princes  on  the  throne,  in  order  that  no  too  great  centralization 
of  power  might  cheat  them  of  their  own  unlawful  independence. 
They  even  degraded  the  imperial  office  by  shamelessly  selling 
it  to  the  richest  of  rival  candidates :  they  did  not  so  much  as 
keep  faith  with  purchasers  of  the  dignity,  but  sold  it  some- 
times to  more  than  one  aspirant  at  once.  Rudolf,  however, 
proved  strong  enough  to  lay  the  foundations  for  the  future 
suprcma/iy  of  his  House.  His  chief  rival  for  the  imperial 
crown  had  been  Ottocar,  king  of  Bohemia,  the  most  powerful 
prince  of  the  Empire,  and  Ottocar*s  disappointment  and  resent- 
ment at  not  receiWng  the  coveted  honor  were  so  great  that  he 
refused  to  acknowledge  Rudolf  a.s  his  suzerain.  Rudolf,  con- 
sequently, immediately  undertook  to  compel  bis  submission, 

^  Thi«  WAS  the  poriod  of  the  formation  of  the  Ilanseatic  and  Uhcniih 
leagues  mentioned  sec.  240. 
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Hail  the  final  choice  of  electors  been  made  ip  the  earlieit  days  of  the 
Eaipire,  it  wuulil  duubtleti  h&re  been  otberwitc  bestowed.  It  wouM 
hare  been  nittural  in  any  cnse  ttiat  the  archbishops  of  Mains,  Trier, 
sod  Cologne  should  be  preferred,  for  they  had  long  been  the  greateit 
spirituiil  magnates  of  the  Empire;  but  &t  an  earlii^r  date  the  four  tem- 

»pural  voles  would  hare  gone  to  the  great  duchies  of  Franconia,  Saxony, 
Swabia,  and  Bararia.  As  it  was,  in  1366  none  of  these  duchies  any 
longer  existed  whole.  Two  of  thcni,  Franconia  and  Swabia,  liad  become 
entirely  extinct :  the  place  of  Franconia  as  a  principality  had  been  taken 

thy  the  Palatinate  of  the  Khine,  that  of  Swabia  by  Brandenburg.  The 
Count  Valatine  and  the  Mark^raf  of  Brandenburg  accordingly  received 
electoral  rotes.  Saxony  had  been  divided  between  the  houses  of  Saxon- 
Wittenberg  and  Saxon-Lauenbarg,  of  whom  the  Golden  Bull  preferred 
the  former.  The  Duke  of  Bavaria  was  of  the  same  house  as  the  Count 
Palatine,  and  two  rotes  were  not  to  be  given  to  one  family.  Bohemia 
w&i  new,  but  too  powerful  to  be  excluded. 

»The  Bull  lays  down  "a  variety  of  rules  for  the  conduct  of  imperial 
elections.  Frankfort  is  fixed  as  the  place  of  election;  the  Archbishop 
of  Mentz  (Mainz)  named  the  conrcner  of  the  eltrctoral  college ;  to  Bo- 
hemia is  giren  the  first,  to  the  Count  Palatine  the  second  place  among 
the  secular  electors.  A  majority  of  rotea  was  in  all  cases  tu  be  decisive."' 
There  had  long  been  seven  electors;  the  Golden  Bull  only  decided 
the  claims  of  rival  parts  of  bouaes,  confirmed  Bohemia  in  its  vote,  and 
fixed  the  procedure. 

P  372.  Imperial  Cities.  — One  of  the  most  important  develoj)- 
menta  of  the  thii-teenth  centiuy  in  Germany, — the  period  of 
tlie  Interregnum  and  of  the  extremest  feebleness  and  subordinsr 
tion  of  the  imperial  power,  —  was  the  rise  of  the  free  imperial 
cities.     The  citins  nf  the  Empire  had,  as  feudalism  developed, 
fallen  into  its  order  in  two  classes.    Some  of  them  held  their 
privileges  of  the  Emperor  himself,  were  his  immediate  vassals ; 
others  were  sulrardinatod  to  some  feudal  lord  and  were  subjects 
of  the  Empire  only  through  him.    The  position  of  those  imme- 
diately dependent  tipoa  the  Emperor  was  much  more  a<Ivantar 
geoiiB  than  the  position  of  those  who  had  lessor  and  nearer 
masters.    The  imperi;il  supervision  was  apt  to  be  much  less  ex- 
acting than  the  overlordship  of  princes  who,  having  less  wide 

'  Bryce,  IltJif  Homan  Empirt,  8th  ed.,  p.  231. 
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inteiesis  to  can  for  Uaa  tluse  wkidi  busied  U»  Eaperai^  eoold 
rvttdcr  their  power  grtafepr  br  ooneentntimi.  Tlie7  "were  alvmjs 
near  at  liaxid  and  jealoos  of  anj  morement  of  independent  on 
the  part  of  the  towns  within  their  dninain ;  the  Enpeaw,  an 
the  other  hand,  was  often  Car  away  and  nerer  faj  prmfrilaTTty  ao 
watchful.  He  was  represented  always  bjaoniie  deputy;  bu: 
the  pre^enee  of  tiui  oAoer  did  not  grestl/  coztail 
seU^awtBiBent  In  the  thirteenth  eentnzy  ew^  thos 
of  oontrol  was  gotten  rid  of  at  the  strit  of  some  of  the  citiea. 
They  wete  allowed  to  beeosbe  '  free '  imperial  citie%  bonnd  to 
the  Emperor  only  by  swon  aUepanoc^  not  fay  any  bonds  of  no- 
toal  goremment.  The  next  step  in  the  aclmorvledsntfnt  of 
their  independeooe  and  importance  was  their  ailmiainn  to  rep- 
leaentation  in  the  Diet  of  the  Empire — and  each  reeognitioa 
was  not  long  ddnjad^  Hie  rOle  of  ^eae  great  htm  tatim  in 
impakl  nSdn  became  one  iji  the  moat  important  of  the  emny 
ittdependank  rOles  played  on  the  confused  stage  of  that  tronhled 
time.  T-^'f^^'j  Hamboig;  and  Bremen  retain  to  this  dqr  a  eer- 
tain  ptMl«ge  of  portion  as  £ree  cities  in  the  German  Empire 
(s«cs.4a2E,405). 
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rich,  GUriu,  Zug,  and  Berne,  were  eventQally  completely  Tiotorioui. 
By  the  formatioD  of  this  famous  league  of  free  cantons  and  cities,  at 
first  known  as  the  "Old  League  of  Uigh  Germany."  but  ultimately  as 
Switzerland  (the  land  of  Schwyz),  there  emerged  from  the  German 
Eapire  one  of  the  most  interesting  states  known  to  history.  It  may 
be  said  to  hare  been  the  offspring  of  the  disintegrating  forces  of  the 
Empire, — a  \Wtng  proof  of  its  incoherence.  In  the  next  chapter  we 
Bhall  consider  its  poliiical  JevclopmenC  wiih  the  special  attenlion  which 
It  merits. 

374.  Austria  and  the  Empire.  —  Having  acquired  the  duchy 
of  Austria,  the  House  of  Habsburg  was  no  louger  dependeut 
upon  its  fortunes  in  tlio  Alps ;  a  forest  canton  more  or  less 
could  make  no  controlling  difference  in  its  political  career. 
In  1438  the  Dukes  of  Austria,  who  had  meantime  added  to  their 
possessions  Carinthia  and  Tyrol,  a.scended  the  imperial  throne, 
to  hiind  its  titles  on  to  tlioir  descendants  in  a  direct  succession 
broken  by  only  two  interruptionB  of  a  single  reign  each,  till 
what  remained  of  the  Kmpirc  should  bo  destroyed  by  Napoleon 
in  180G.  That  process  which  had  taken  place  both  in  Englajid 
aud  in  France  and  wliich  might  have  taken  place  at  the  same 
early  time  in  Germany,  had  not  Carolingians,  Saxons,  and 
Salians  all  alike  so  soon  failed  of  male  heirs,  and  had  not  the 
Koman  Church  planned  to  keep  alive  through  imperial  elections 
her  influence  in  the  Empire  which  she  had  created  and  named 
*  Holy,'  now  at  last  became  operative  in  the  country  of  the  seven 
electors.  The  imperial  crown  became  hereditary.  The  electors 
continued  with  singular  perseverance  to  go  through  the  forms 
of  election;  but,  though  they  twice  chose  outside  the  House  of 
Austria^*  they  usually  confirmed  the  choice  of  nature  by  elect- 
ing each  time  the  natural  heir  of  the  Hahsburger  just  dead. 

375.  Maximilian  I,  —  During  the  first  century  of  its  unin- 
terrupted rule  the  House  produced  a  man  worthy,  as  men  go, 
to  found  a  dynasty.  Maximilian  I.  (1493-lol9)  was,  on  the 
whole,  a  very  able  prince;  more  important  still,  he  was  the 

1  In  1742  they  elected  Charles  Vll.  of  Bararia,  and  in  1745  Fmncis  L 
of  Lorraine  ^scc.  380). 
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vbat  W  warn  bxkj^  being  Empeiot.  ^^^*«*i**n  pg^w^mul  aU 
ihm  tirt«t<i«  oDfs  lirridad  aBong  Tanom  ^»'=»"*'^*t  of  his  famO j, 
and  vaa  tiiefvfbre  the  anii  towveiga  dnka  Aostna  Itod  yet 
kmjfwn ;  ha  hsd,  hcndfl%  sanied  Matx,  the  dMshter  aad  heir 
of  Charles  Che  Bold,  and  had  thna  eoae  iato  poaseanon  of 
mskttj  of  the  great  eatales  which  had  made  the  Hoaae  of  Bar- 
gnady  a  f'inm<la)4A  nral  of  the  laost  poweifal  ktBgai  It  was 
vHh  aoch  inwf  r  brhind  him  that  he  hecarae  Emperor.  With 
|1rfa^  It  haa  been  aaid,  the  Holy  Boman  Empire  changea  its 
.ehanitfier  and  beeooiea  exelusiTely  German.  The  Holy  Boman 
was  eleetzTB  and  was  dominated  in  large  meosiiTe  by 
inflnencea;  the  German  Empire  of  the  Hab^ 
hnrif^f^n  in  hereditary  and  atrictly  pjlitical.  The  Holy  Romaa 
Kuifiirt!  WAR  fr*miniinl\y  a  cnration  uf  the  Middle  Ages,  was  tt 
d^rire  for  holding  t^>gethrr  diverse  fendal  elements  under  tfta 
cmtward  apjjearunce  of  a  whole;  the  German  Empire  is  a  mod 
organization  intendell  to  secure  the  dumlnanee  of  a  siogji 
gff^at  Htuf!.  ft  pm^nfffs  as  the  light  of  the  Renaissance  b*?^ns 
til  «pn?a*l  ov»?r  Earope,  as  America  is  discovered,  and  all  nuedi* 
mval  Ufiids  an?  Wrrjken.  Men  did  not  ]ierc'eive  this  at  the  thsfl^ 
Imt  siirh  wrw  n»'VtTt.!u'lHH8  the  case.' 

370.   Maximilian's  Reforms. — The  reforms  which  Maxi- 
Imilian  was  ahle  to  acoompHah  in  the  administration  of  the  Em- 
pire w/T**  j)tfi.  y:rr:\t,  but  thf*y  at  least  bore  promise  of  a  mnch- 
r>-lH»-iiPBin^i|  <(>iisol](l.'iii()ri  of  the  ijnperial  j^iower.     Even  tho 
!miN'rnr'a  powcrfuJ  f(MulaI  subjorts  were  willing  to  aid  in  tho 
irtfurk  *if  nnifiration.     A  diet  at  Worms  in  1495  proclaimed  ^j. 
jM-rp«-tual  publi*;  peace  and  establislied  an  Imperial  Chamb^-^ 
(ReicJiJikammerfjerkM)  which  was  intended  to  give  to  the  Exxv 
Jiirf*  a  unified  and  anthnHtativ/*  Oflministration  of  jnstice;  5Vj^:^j 
»tlic-r  Diet,  later  in  thu  n-iyn  (1512),  divided  the  Empiro^ 
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the  better  keeping  of  the  peace,  into  ten  administrative  dis- 
tricts, whieh  wi?ro  to  serve  as  a  territorii'vl  framework  for  the 
exercise  of  the  imperial  authority.  Eacli  district  (or  "circle^'* 
as  it  was  called)  had  its  own  judicial  council,  a  sort  of  l(x;al 
imperial  chamber,  which,  like  its  prototype,  tho  central  Couu- 
cil,  was  empowered  to  settle  all  disputes  which  threatened  the 
public  peace.  The  system  was  one  which  promised  centraliza- 
tion, but  did  not  give  it.  There  was  still,  as  it  tunied  out,  little 
vitality,  little  reality  in  the  connection  between  central  and 
local  authorities.  The  Empire's  parts  administered  themselves 
rather  than  were  administered. 

The  ten  circles  comprised  no  leu  than  two  hundred  and  forty  scpa- 
mto  'ettfltei'  of  the  Empire,  although  Boheniia.  Prussia,  and  Switzer- 
Und  were  left  out  as  already  practically  independent.  This  nsionishing 
nuoibiT,  which  still  excluded  the  lesser  feudatories  like  the  inipurial 
knights,  conveys  soroc  idea  of  the  piece-meal  political  condition  of  the 
Empire. 

377.  Although  these  reforms  did  not  result  in  any  very  satis- 
faotory  system  or  iu  any^  permanent  energizing  of  tho  central! 
imperial  power  throughout  the  Empire,  yet  they  were  typical 
of  a  hopeful  tendency  towards  German  national  unity.  Max- 
imilian was  able  to  establish  a  permanent  auny  (it  was  the  era 
when  gunpowder  was  driving  the  old  feudal  levies  out  of  exist- 
ence and  necessitating  the  drill  of  standing  forces),  to  intro- 
duce a  system  of  imperial  police,  and  to  organize  a  public  letter 
jK>flt.  The  functions  of  the  Imperial  Chamber,  too,  gradually 
passed  into  the  hands  of  a  smaller  court  more  imnu'diately 
innder  tho  control  of  the  Emperor.  The  House  of  Habsburgl 
[was  at  any  rat^  secure  in  its  Rscondency. 

378.  The  Habsburg  Marriages.  —  From  the  reign  of  Max- 
lilian  I.  to  the  Napoleonic  wars  at  the  opening  of  the  pres- 
it  century  the  history  of  Germany  as  an  Empire  is  hardly 

[ore  than  the  political  history  of  Austria.     The  most  striking 

.fcure  of  the  period  is  the  wonderful  growth  of   Habsburg 

er  l)v  moans  of  a  most  extraordinary  scries  of  fortunate 
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raarriajjes,  wliich  made  contemporaries  say  that  what  Mars 
g;iv<?  to  others  Venus  gave  to  the  House  of  Austria.  Muju- 
imiliau  I.,  as  we  have  seen,  uuirried  Mary  of  Burgumly  and  ao 
added  to  Austria  the  territories  of  that  great  House.  The  son 
of  this  marriage,  Philip  the  Fair,  Archduke  of  Austria,  married 
Joanna,  the  heiress  of  Amgou  aud  Castile,  and  so  brought  into 
the  world  that  greatest  figure  of  the  house  of  Hahsburg, 
Charles  V.,  master  of  Spain  and  her  American  possessions,  of 
the  Netherlands,  and  of  Austria,  with  all  that  depended  upon 
these,  the  (beaded  rival  of  every  independent  power  in  Europe 
(1510-15oC).  It  was  this  Charles  who,  bidding  for  the  polit- 
ical co-operation  of  the  Tapacy  against  Francis  I.  of  France, 
threw  his  weight  against  Luther  in  the  great  Diet  at  Worms 
and  so  inaugurated  the  mouicntous  contests  of  the  Rcfonnation 
which  were  to  issue  in  the  terrible  Thirty  Years'  War.  After 
his  abdication  the  vast  double  domains  of  the  House  were  sep- 
arated. Charleses  son  Philip  received  Spain  and  the  Nether- 
lands, his  brother  Ferdinand  Austria  aud  the  imperial  succes- 
siuu  :  there  beiug  thus  established  a  Spanish  aud  an  Austrian 
hninch  of  the  Habsburg  line  which  were  henceforth  to  have 
se|«irate  histories. 

379.  The  Thirty  Years'  War  (1G18-164S),  which  began  as 
a  religious  war  with  the  revolt  against  the  Empire  of  the  Prot- 
estants of  Bohemia,  degenerated  in  its  last  stages  into  a  gen- 
eral European  war  of  aggrandizement,  and  ended  with  a  general 
rc<listribution  of  border  territory  amongst  Sweden,  France, 
Brandenburg,  and  Austria,  which  emphasized  the  internal  aii- 
tagouisms  of  the  German  States,  but  which  left  the  llonae  ot 
Habsburg  in  much  the  same  position  as  of  old.  Austria  r 
maiued  still  head  of  the  Empire,  though  the  imperial  *  esteX^^ 
wore  left  free  to  act  for  themselves  in  all  matters  wYi.\c\i 
nnt  immediately  :iffect  imperial  interests.  —  wore  g^i-"v«*\v 
what  was  called  "  territorial  superiority  "  (LandtisJiohG  Lt.^  ^ 


a  permanent  Diet  was  presently  (1G03)  constituted  a-:^  "^vv»^ 


burgj  in  whose  hands  a  more  dehuite  imperial  coustitu'fc:^ 


X. 
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t  Empire  which  Maximilian  had  founded,  and  the  tradition  of 
the  Holy  Homan  Empire  which  ran  book  to  the  great  Charles 
tad  tlie  ye:ir  SOO. 
3S2.  Austria^s  Rival,  —  Prussia. — Meautirae  a  rival  to 
Austria  had  grown  up  in  the  north,  out  of  the  Korth  Mark 
established  by  Henry  the  Fowler  in  930  as  the  Empire's  bar- 
rier a^inst  tlie  Wends  (sec.  303).  North  Mark  as  well  as 
E;ist  Mark  had  waxed  groat  and  iud*)i>endL'Ut ;  they  now  stood 
fa(?e  to  fa<;e,  the  two  great  border  kingdoms,  in  a  rivalry  which 
was  to  have  the  most  momentous  )nflucn{:c  upon  German 
histo^3^ 

383.   The  Mark  Brandenburg.  — The  original  North  Mark, 
^aftei-wards  known  as  the  AUmarki  iyr  Old  Mai'k,  —  was  a 
small  district  upon  the  left  bank  of  the  Elbe,  where  the  river 
turns  decisively  and  finally  northwest  on  its  way  to  the  North 
Sea,*     The  Elbe  then  constituted  the  northeastern  limit  of 
the  Frankish  kingdom ;  neither  Curolingian  nor  iSaxon  empe- 
rors h;ul  Ik^u  able  to  maintain  a  permancut  f<Kjtho]d  l»eyond  it. 
They  had  gained  a  fringe  of  territory  on  the  right  bank  of  the 
stream,  only  to  lose  it  again  to  the  Wends,  its  sturdy  Slavonic 
nwisters.     In  11.14,  however,  the  Emperor  conferred  the  Mark 
fusion  one  Albert  of  the  powerful  house  of  Anlmlt,  who  has 
'come  down  to  us  as  *  Albert  tlio  l^car,'  a  man  of  daring  and 
louergy  of  the  sort  tliat  loves  strenutnis  contests  with  the  foes 
Ibulh  of  cirt^umatanee  and  of  the  battlc-Relil.     Btdore  hira  tlie 
ilubl>orn  heathen  gave  way.     He  pushed  beyond  the  river  and 
'gan  rapidly  to  widen  the  North  Mark  into  a  great  territory 
iiif.h  should  liiive  the  Elbe  at  its  back  instead  of  at  its  front 
In  facing  the  barbanans  beyond.     Alliert's  successors,  though 
so  Capable  and  masterful  as  he  had  been,  were  able  pretty 
eatlily  to  advance  the  work  which  he  had  begun.     Step  by 
!p  they  pushed  their  conquests  on  till  the  next  gntat  river 
of  the  north,  the  0<ler,  had  been  reached,  till  even  the  Oder 

I  About  aijcty-five  ntUo  northwest  from  Bcrlia. 
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session  of  their  office,  had  began  to  act  not  as  real  officers,  bat 
only  as  nominal  vassals  of  tiie  Emjiire.  They  ruled  their 
domain  with  a  peculiar  poteney,  moreover.  Not  many  great 
estates  were  developed  in  Brandenburg  during  the  early 
i:>eriods  of  its  dovolopment.  Must  of  the  immigi-ants  held 
directly  of  the  Graf:  there  were  few,  exeept  the  burghers  of 
the  faat-growing  towns,  to  dispute  his  complete  supremacy. 
It  looked  as  if  a  kingdom  of  unprecedi-nted  homogi.*noity  and 
compactness  were  a-niaking  in  the  lauds  between  the  Elbe  and 
the  Oder. 

3SG.  Anarchy  in  Brandenburg. — But  before  any  such 
process  couhl  work  itself  out  the  lieirs  of  Anhalt  failed,  and 
the  Mark  fell  to  the  Emperor  as  a  lapsed  fief.  From  1324  to 
1373  it  was  lield  by  the  imperial  House  of  Bavaria ; '  from 
1373  to  1411  by  the  House  of  Luxemburg;  and  during  these 
eighty-seven  years  anarchy  and  dissolution  worked  a  constant 
work  of  destruction.  The  Anhalt  grafs  had  made  the  govern- 
ment and  extension  of  the  Mark  their  chief  concern,  and  so 
had  kept  it  well  in  hand,  both  against  disorder  within  and 
covetous  neighbors  without;  but  to  the  Bavarians  and  Luxem- 
burgs  Brandenburg  was  a  mere  appendage  to  other  more  im- 
portant possessions.  They  were  absentee  lords ;  and  in  their 
absence  their  Mark  land  rapidly  slid  towards  ruin.  Lawless- 
ness such  as  the  whole  Empire  had  strained  under  during  the 
Interregnum  now  wrenched  government  from  its  foundations 
in  the  negh^ctcd  Mark.  The  more  powerful  vjissals  hastened 
to  fortify  themselves  in  the  special  privileges  of  a  virtual  in- 
dependeuc-e;  nobles  become  highwaymen;  towns  that  could 
cscai»e  the  clutches  of  neighlxir  liarona  escaped  also  all  con- 
trol of  the  legitimate  government;  and  every  prince  whos^ 
territories  touclied  those  of  Brandenburg  helped  liimsel^ 
almost  as  he  listed  to  such  parts  of  the  apjtarently   «looxft^^\ 

'  h  WM§  during  tlie  Cenare  of  BaT»ri»  that  the  right  of  Brar^^en>>^^  ^ 
to  «  vote  In  thv  4?t<}ctor&l  colWge  wm  acknowledged  by  t\\e  Go*V>**^ 
Bali  >w.  SOQ,^.  ^^^^ 
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retaking  some  of  ita  stolen  parts,  and  stamping  out  the  threaten- 
ing internal  divisions  between  noble  aiid  noble ;  they  also  deter- 
mined that  they  would  not  themselves  divide  the  domain,  A 
family  law  was  promulgated  by  the  Markgrai'  Albert  '  Aohilloa* 
(1471-1486)  which  forbatle  any  division  of  the  Mark  lands  or 
of  the  estates  of  Ansbach  and  Bayreuth.  These  latter  and  the 
Mark  might  be  separated  from  each  other;  but  neither  waa  to 
be  partitioned  within  itselL  This  is  known  as  the  DisposUio 
Achillea,  and  has  justly  been  regarded  as  one  of  the  priiioii)al 
foundation  stones  of  Hohenzollem  prodoraiuanee.  For  in  thus 
consolidating  the  power  of  their  House  by  adopting  the  princi- 
ple of  primogeniture,  the  new  masters  of  Brandenburg  were 
beforehand  with  the  rest  of  Germany.  Elsewhere  noble  fami- 
lies were  constantly  dissipating  carefully  cumulated  power  by 
partitions  amougst  heirs.  The  Hohenzollem,  on  the  contrary, 
though  they  did  not,  for  a  generation  or  two  after  the  Dispo- 
sitioy  (juite  strictly  hold  to  their  new  rule  of  inheritance,  adhered 
to  it  (dosely  enough  eventually  to  preserve  their  power  whole. 
Thereafter  every  acquisitiuu  added  to  the  compact  mass. 

3S9.  Joachim  11.  —  Later  Hohenzollem  showed  a  capacity 
for  legal  ref<trms  of  another  kincL     Joju'him  I.   (1499-1535) 
establiahed  at  Berlin  a  supreme  court  to  give  unity  to  tho  ad- 
ministration of  justice ;  and,  in  order  to  give  unity  also  to  too 
law,  introduced   the  Koman  Code  as  a  conveiuent  snV>stitut<5 
for  a  jjerhaps  impossible  systcmatization  of  the  lieteTog**^^^  ^ 
customs  native  to  the  Alark.     The  reign  of  Joachim  ^*-'  V 
1571)  marks  a  sort  of  turning  point  in  the  histar>f  ot  \>vaiv. 
burg;  for  it  was  then  that  the  power  of  the  l?.\ec>-^*  5Vav 
influence  of  the  'estates'  of  the  Mark^  —  the     t\6V>^*  *  ,     .^^^ 
municii>alitie3,  — were  most  nearly  at  an  equvVvXjt^v^^'  ^^^ 

I'Wiif.iAv    .ift.iirwnr^ls   thfi  town?*   r1*»rlin*»d.  and     t^.~V\    .AtC^^^ 


diately  afterwards  the  towns  declined,  and    "S^^^  t\t*^' 


est  a.  «»* 


shaped  themselves  iu  favor  of  the  Elector  si-'^^^^^.c^  ^^   .         rlatiS 


tinned   control  of  affairs  by  the  ^estates.* 
still,  Joachim  identified  himself  with  the  I* 
great  controversy  of  the  Keformation,  and 


t\k 
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305.  The  German  Confederation  (1815-1866).  — The  C 
gress  of  Vienna,  which  met  at  the  close  of  the  Napoleonic 
wars  to  reGomix)se  Eiirope,  had  no  less  a  taak  than  the  formal 
undoing  of  all  that  Napoleon  had  done.  It  could  not,  however, 
revivify  the  German  Empire :  that  had  been  dead  for  some 
time  before  Napoleon  forced  a  winding  up  of  its  affairs.  Ger- 
many was  not  to  remain  disintegrate,  nevertheless.  In  1816 
was  formed  the  German  Confederation  which,  loose  as  it  was, 
united  the  Gennau  states  more  closely  than  they  had  been 
united  for  many  generations.  Austria  was  the  president  of 
the  Confederation ;  its  organ  was  a  Diet  of  ambassadors  from 
the  thirty-nine  component  states  (kingdoms,  duohies,  cities, 
principalities),  which  was  to  mediate  between  the  states  in  all 
matters  of  common  concern  ;  and  the  Confederation  maintained 
an  army  of  thirty  thousand  men.  The  arrangement  was  little 
enough  like  union :  the  large  states  had  a  preponderant  repre- 
sentation in  the  Diet,  Austria  dominating  all ;  and  each  state, 
whether  great  or  small,  was  suffered  to  go  its  own  way,  make 
its  own  alliances  and  fight  its  own  wars,  if  only  it  refrained 
from  injuring  any  one  of  the  Confederates  or  the  interests  of 
the  Confederation.  But  there  was  sufficient  cohesion  to  keep 
the  states  together  while  German  national  feeling  grew,  and 
while  the  political  revolutions  of  the  century  (1830  and  1848) 
libenilized  political  institutions. 

306.  Period  of  Constitutional  Reform.  —  In  1S48  most  of 
the  German  states,  except  Prussia,  granted  to  their  people  con- 
stitutional government.     In  the  same  year  a  '  German  National 
J-*arIiament '  met  at  Frankfort  (the  seat  of  the  Diet  of  the  Con- 
federation) and  attempted  to  formulate  a  plan  for  more  perfect 

man  under  the  leadership  of  Prussia;  but  the  time  -was  not 
'Ct  ripe  for  such  union,  and  the  attempt  failed.     Still  earlier, 
JS35^  Prussia  had  led  in  the  formation  of  a  'Customs  Union ' 
■''n)  between  herself  and  all*  the  states  of  the  Confed- 


^oUveret 


^  Vnlorj  did  oot  at  fir«l  Include  this  •aU/  but  it  did  cvcnluaUjr. 
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stria  and  Germany:    Character  of  the  Gernum 

When  he  ceased  to  be  Emperor  of  the  Holy  Konuin 
106;  sec.  381),  Francis  I.  still  remained  Emperor  of 
le  had  assumed  that  title  in  1804 ;  and  from  that 
there  has  been  in  full  form  —  what  there  had  long 
dity  —  an  Austrian  Empire.  In  1871  there  arose 
a  new  Ciermau  Euii)ire,  but  the  two  empires  are 
unlike  one  another.  The  Austrian  Empire,  though 
3  form  of  a  dual  monarchy  as  Austria-Hungary,  is 
f  the  hereditary  possessions  of  the  House  of  Habs- 
German  Empire,  on  the  other  liand,  is  a  fodend 
osod  of  four  kingdoms,  six  grand-duchies,  fire 
ten  principalities,  three  free  cities,  and  the  imperial 
Alsace-Lorraine,  these  lauds  being  united  in  a  great 
a  of  public  law'  under  the  hereditary  presidency  of 
if  Prussix    Its  Emperor  is  its   president,  not  its 


i 


ir  kingdoms  Arc  Prussia, BavAria,  WUrttembcrs,  and  Saxony; 
-dochies,  Baden.  MpcklenbuPK-Schwtrin,  lledse,  Oldeuburg, 
,  Saxe-Welmar,  and  Mccklenburg-Stn'Hiz  ;  the  duchies.  Sa^c- 
,  Anhalt,  Saie-Coburg,  and  iSaxe-Altenburg;  the  principali- 
Leck,  Ijppp,  Schwanburg-Rudulsiadi,  8cbwarzburg'Sondc.>rs- 
euts-Schleiz,  Schaumburg-Lippe,  and  Kcuaa-Greix;  the  free 
aborg,  Liibeck,  and  Bremen. 

yCentral  German  States  and  the  Empire.  —  The 

Iprds  union  was  taken  in  1870,  when  Baden,  Bava- 
Bfctemberg,  fearing  that  the  object  of  JJapoleon  III. 
oaer  the  central  German  states  or  renew  the  Con- 
H;the  Rhine,  had  decisively  e^spoused  the  side  of 
rihe  North  German  Confedenition.  While  the  ■**°> 
xis  WTis  in  jirogress  these  thi«e  sUites  sent  del^gaU  '  ■  js* 
Uliam  at  Versailles  and  formally  united  thr  in^_1  iir  ■  giT 
jfiMtkem  compatriots:  the  North  German    C^oTiI^t 


\ 


!l,e  consUtnUon  hc^  without  tW  ^^^^^  ^^e 

is,  tl^at  i«' ;f;^;\.„u.  tlve  states  d.e^      ^  ^,4  t' 

r^iu.  also  ^^^^''"    „.„se,  t\«Tefore,  vt  1  J  ^^^^ 

'*•  '^'    T_  a  certain  st-nse,  -jgtenal  '^«"      ,, 

^ssedV.yaT'J^i;  originated  and  ^^^  .^^ 

-^^'  ^^^''  ^IS  «--^^"^"':^«tl  to  it  by  tbe  ^ 


X 


2fl^  Tf'*  GOVEBKSfEirrS  OF  GKRMAXY. 

Krannp  (m^c,  3l5)-  For  the  Reichstag  may  be  dissolved  hf  the 
Etn(j«njr,  with  th«  oonscmt  of  the  liundfjmuh  (by  a  vote  in 
which  lYtwsia  OoncurB)  before  the  completion  of  its  regular 
term  of  five  yean. 

In  caic  of  a  cljaiolution,  ii  new  election  most  be  ordered  vithin  lixty 
dnyt,  ami  ihe  Unrhttiuj  niii*t  rrMBcmble  witliio  niaety  days. 

TlHf  Knipcror  ma/  alu  adjoiim  ihe  BjdrMitag  without  its  own  coo- 
•vnt  (or*  in  EnKlUli  p)iraie,  prorogue  it)  once  daring  anj  aranDo,  for 
BOt  more  tluui  thirty  da/a. 

417.  Sessions  of  the  Reichstag.  — The  Reichstag  meets  at 
thn  ftall  ijf  the  lOmiwror,  wlio  must  c«ill  it  together  at  least  once 
cai'.li  year ;  ho  may  convom;  it  oftencr.  He  must  stimmou  at 
tlin  minu*  time  the  Bund^'ttrath.  The  sessions  of  the  Reichstag 
miiNt  U*  piihlio  \  it  iH  not  within  its  choice  to  make  them  pri- 
vate. A  private  seMsioti  is  regarded  iis,  legally,  only  a  private 
eunference  of  the  nienilKUS  of  the  Reidtstitg  and  can  have  no 
puldio  anthority  whatever. 

Memben  of  the  Heichstart  wlio  accept  a  aalaried  office  nnder  the 
Empire  or  one  of  iho  atati'ii,  or  an  imperial  ur  state  office  of  higher 
rank  or  powt-r  than  luiy  ihvy  may  have  hfid  wlien  elected,  must  resign 
and  offer  Ihcinselrei  for  rc'elcction  (oomiHire  sec.  083). 

dl«.  Organization  of  the  Reichstag.  — The  ReicJistag  elects 

iU  (»wii   l*rftviileiit,  Vice-prrsidentH  (U),  and  Secretaries.     For 

bhv  furilitiition  of   itH   Imsiness,  it  divides  itself  by  lot  into 

^•ven  *Seetioiift'  {Ahtheilungen)^  every  Section  being  made  to 

jitotitain,  nn  nearly  itn  niiky  l>e,  the  Aamo  number  of  members  as 

oach  of  Uin  other*.     These  Sections  divide  among  them  the 

work   of  verifying  the  eleetion  of   menvliera   and  the  choice 

of  BiKteial  committers.     The  Rfichstag  has  no  standing  com- 

mitU'es;   but    from    time    t^)   time,   as   cotiveuienco  suggests, 

tomporai-y  commitlres  an>  named,  whoso  duty  it  is  to  prepare 

information  for  the  lM>dy,  which   they  present  in  reports  of 

WL  general  nntnre.     These  committees  it  is  whieh  the  Sections 

H^ect.     Eneh  Heotiou  contributes  it»  ([Uiit^i  of  members  to  each 

^BBuntttee. 
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410.  CouiB€  of  LeglslatioD.  —  Oae-half  of  the  members  constituto 
a  quorum.     An  absolute  majority  U  requisite  for  a  valid  vote. 

Ever^  measure  ptsiet  through  three  readings.  On  the  flrst  there  it 
a  gi^neral  debate  on  the  question  whether  the  matter  shall  be  referred 
to  a  committee  or  be  taken  up  at  ooc-e  by  the  body  itself  (I'fi  jtlmum) ; 
on  the  second,  the  individual  clauses  of  the  bill,  and  amendments  to 
each  clause,  arc  considered ;  on  the  third,  the  work  of  the  second  reading 
is  debated  as  a  whole  (amendments  being  admitted  only  if  supported 
by  thirty  members),  rotes  are  taken  on  the  clauses  and  amendments 
seriatim,  and  tlien  a  vote  is  had  upon  the  entire  measure  as  completed. 

4^0.  Election  of  Officen.  —  The  initial  eonslltution  of  a  newljr 
elected  Hrichsiag  Is  interesting.  It  comes  to  onler  under  the  presidency 
of  the  oldest  member;  it  then  elects  its  president,  two  vice-presidents, 
and  Becretarics;  the  president  and  Tice-prcsidents  for  &  term  of  onljr 
four  weeks.  At  the  end  of  these  four  weeks  a  presidont  and  vice- 
presidents  are  elected  for  the  rest  of  the  session.  There  is  no  election 
of  ofHcers  for  the  whole  legislative  tenn,  as  in  England  and  the  United 
States:  nt  the  opening  of  each  annual  lesslon  a  new  election  takea 
place.  It  is  only  at  the  first,  however,  that  there  is  a,  so  to  say,  experi- 
mental election  for  a  trial  term  of  four  weeks. 


421.  Imperial  Administration.  —  While  the  distinction  be- 
tween the  executive  and  legislative  functions  of  government 
i.s  sharply  enough  preserved  in  Gemiriny,  no  equally  clear  dis- 
crimination is  made  in  practice  between  exectitive  and  judicial 
functions.  The  judiciary  is  a  branch  of  the  administration. 
The  caption  *  Imperial  Administration'  covers,  therefore,  all 
lictivities  of  the  government  of  the  Empire  which  are  not 
legislative. 

Although  it  is  a  fundamental  principle  of  the  imperial  con- 
stitution that  'the  Empire  has  sovereign  legislative  power,  the 
states  only  autonomy,'  the  Empire  has  heretofore  occupied 
only  a  part  of  the  great  field  thus  opened  to  it,  and  has  con- 
fined itself  as  a  rule  to  mere  oversight,  leaving  to  the  states 
even  the  execution  of  most  imperial  laws. 

The  judges  of  all  but  the  supreme  imperial  court,  for  instance,  the 
tarifT  officials  and  gaugers.  the  const  officers^  and  tiie  district  military 
authorities,  arc  all  state  officers. 
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thftt  all  powers  not  fpcciflcall^'  delegated  to  others  rest  with  the  Cltan- 
Cflior.  Thu«,  excup^t  when  a  upecial  envoy  U  appointed  for  the  pur- 
pUH>,  he  contluets  all  negotiAtionfl  with  foreif^n  powen.  IIu  is  also 
eharge4l  with  facilitating  the  necessary  intercourse  between  the  Bumlrtt- 
ratfi  ami  the  Ueichitag. 

The  Chancellor's  relation  to  the  Reichstag  is  typified  in  bis 
duty  of  submitting  ttj  it  the  animal  bud^'t  of  the  Empire. 

423.  (2)  Still  further  examiued,  the  cliancellorahip  is  found 
to  be  the  centre,  not  only,  but  also  the  source  of  all  de- 
l>artnieuts  of  tlio  administration.  Theoretically  at  least  the 
chancellorship  h  the  Administration:  the  various  departments 
now  existing  are  offshoots  from  it,  differentiations  within  its 
ull-embraoiug  sjdiere.  In  the  otHcial  classification  adopted  in 
German  commentAries  on  the  public  law  of  the  Empire,  the 
Chancellor  constitutes  a  class  by  himself.'  There  are  (1) 
The  lm]>ortal  Chancellor,  (2)  Administrative  officials,  (3)  Inde- 
pendent (i.e.,  separate)  financial  officials,  and  (4)  Judicial 
officials.    The  Chancellor  dominates  the  entire  imperial  servi* 

424.  (3)  A  tltird  aspect  of  the  Chancellor's  alxjuuding  au- 
tliority  is  Ilia  superintendcncy  of  the  administration  of  the 
laws  of  the  Emi)ire  by  the  states.  "With  regard  to  the  large 
number  of  imperial  laws  which  are  given  into  tlie  luinds  of 
the  several  states  to  be  administered,  the  Empire  may  not  only 
command  what  is  to  l)e  done,  but  may  also  prescribe  the  way 
in  which  it  sliall  l>e  done :  an^l  it  is  the  duty  of  the  Chancellor 
to  superintend  the  states  in  their  performance  of  such  behests. 
In  doing  this  he  does  not,  however,  deal  directly  with  the 
administrative  officials  of  the  states,  but  with  the  state  gov- 
ernments to  whom  those  officials  are  responsible.  In  case  of 
conflict  between  the  Chancellor  and  tlie  government  of  a  state, 
the  Bundestath  decides. 

The  expenses  of  tliJi  administration  of  federal  laws  by  the  statei 
fall  upon  the  irea«iiries  of  the  states  themselres,  not  upon  the  trena* 
ary  of  the  Empire.     Such  uullays  on  the  part  of  the  stales  constiluts 

>  Laband,  p.  50. 


THE  GOVEUNMBNT8  OF  GEUMANY. 


267 


auil»ass;ulors  for  their  own  constitutional  purposes  as  the  Em- 
pire has  to  aeiul  ambassadors  for  its  greater  objects  affecting 
the  i)eaco  and  good  government  of  Europe.  It  may  thus  often 
happen  that  the  Empire  and  aeveral  of  the  states  of  the  Em- 
pire are  at  the  same  time  separately  represented  at  one  and 
the  same  court.  In  the  absence  of  special  representatives 
from  the  states,  their  separate  interests  are  usually  cared  for 
by  the  representative  of  the  Empire.  The  department  of  the 
imperial  administration  whi(?h  has  charge  of  the  international 
relations  of  the  Empire  is  kjiowu  as  the  Foreign  Office  simply 
(das  Augwttrtige  Amt). 

428.  Internal  Affairs.  —  The  general  rule  of  government  in 
Germany,  as  I  have  said,  is  that  administration  is  left  for  tlie 
most  part  to  the  states,  only  a  general  superintendence  being 
exercised  by  the  imperial  authorities.  But  the  legislative 
sphere  of  the  Empire  is  very  much  wider  than  is  tlie  legis- 
lative sphere  of  the  central  government  in  any  other  federal 
state.  Imperial  statutes  prescribe  in  very  great  variety  the 
laws  which  tlie  states  administer,  and  are  constantly  extending 
farther  and  farther  their  lines  of  prescription.  From  the  Em- 
pire emanate  not  only  laws  which  it  is  of  the  utmost  moment 
to  have  uniform,  —  such  as  laws  of  marriage  and  divorce,  —  but 
also  laws  of  settlement,  poor  laws,  laws  with  reference  to  in- 
surance, and  even  veterinary  regulations.  Its  superintendence 
of  the  local  state  adminiKtration  of  imperial  laws,  moreover,  is 
of  a  very  active  and  systematic  sort. 

429.  Weights  and  Measures.  —  Imperial  methods  of  super- 
vision are  well  illustrated  in  the  matter  of  weights  and  meas- 
ures. The  laws  with  reference  to  the  standard  weights  and 
measxires  to  be  used  in  commerce  are  passed  by  the  imi>erial 
legislature  and  administered  by  state  ofiicials  acting  under  the 
direction  and  in  the  pay  of  the  state  authorities ;  but  thorough 
contnd  of  these  state  officials  is  exercised  from  Berlin.  There 
is  at  the  capital  a  thoroughly  organized  Weights  and  Measures 
Bureau  (Normnl-EichunffHkommiaaion)^  which  supplies  standard 
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their  own  accowL  Using  the  Bundesrath  for  informal  con- 
ference on  the  mafctor  (though  the  Bundesrath  has  no  consti- 
tutional authority  iu  railway  athninistration)  they  have  effected 
satisfactory  co-operative  arrangements. 

The  nulwaTB  of  BaTarla  stand  upon  a  special  footing :  for  Bararia 
CAnvi  into  the  federation  on  special  terms,  reserving  an  independence 
much  greater  thao  the  other  itaiea  retain  in  the  management  of  ber 
army,  her  railways,  and  her  posts  and  telegraphs. 

For  military  purpases,  the  Empire  may  command  the  serriees  of  the 
railways  rery  absolutely.  It  is  as  aids  to  military  administration  pri- 
marily that  their  proper  construction  and  efficient  equipment  are  In- 
sisted  on  through  the  Imperial  Railway  Office.  Eren  the  Uararian 
railroads  may  bo  absolutely  controlled  when  declared  by  formal  impe- 
rial legislatire  action  to  be  of  military  importance  to  the  Empire. 
With  reference  to  any  but  the  Bavarian  roads  a  simple  resolution  of 
the  Bundesrath  aloue  sulllces  for  tliU  declaration. 

The  duty  of  the  stales  to  administer  their  roads  as  parts  of  a  slngl 
system  is  held  to  iuTolre  the  running  of  a  sufficient  number  of  trains  to 
meet  all  the  necossities  nf  piiKsc-nger  and  freight  trafHc,  the  running  of 
tlirough  coaches,  the  maintenance  of  proper  conneutions,  the  affording 
of  full  accommodations,  etc. 

At  times  of  scarcity  or  crisis,  the  Emperor  may,  with  the  advice  of 
the  BuwUsraih,  prescribe  low  tariffs,  within  certain  limits,  for  the  trans- 
portation of  certain  kinds  of  provisions. 

432.   Posts  and  Telegraphs.  —  Here  the  administrative  ar- 

rang<?inpnts  of  the  Empire  are  somewhat  complicated.  Bavaria 
and  Wtirttemberg  retain  their  own  systems  and  a  8emi-iudei>en- 
denoe  in  their  administration,  just  as  Bavaria  does  with  regard 
to  her  railways  also;  being  subject  to  only  so  much  of  imperial 
regulation  as  brings  their  ix>stal  and  telegraphic  services  into 
a  necessary  uniformity  with  those  of  the  Empire  at  larj,^.  In 
moat  of  the  states  the  imperial  authorities  directly  administer 
these  services;  in  a  few,  —  Saxony,  .Saxe-AJtenburg»  the  two 
Mecklenburgs,  Brnnswick,  and  Baden,  —  there  is  a  sort  of  part- 
nership between  the  states  and  the  Empire.  The  principle 
tliroughout  \Sj  however,  that  the  Empire  controls. 
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jtes,  the  profits  of  the  postal  ami  telegmiih  system,  of  impc- 
al  railways,  of  the  imperial  bank,  and  like  sources.  So  far  as 
these  do  not  suffice,  the  states  assist,  being  assessed  according 
to  population.  And  here,  again,  the  states  undertake  much 
of  the  actual  work  of  administration  :  the  customs  officials,  for 
example,  being  state  officers  acting  iinder  imperial  supervision. 
The  financial  bureaux,  like  all  other  branches  of  the  imperial 
g<ivcrnmcnt,  are  immediately  subordinated  to  the  Imperial 
Cliancellor. 

436.  Justice.  —  In  the  administration  of  justice,  as  in  so 
many  other  undertakings  of  government,  the  Empire  superin- 
tends, merely,  and  systematizes.  The  state  coui-ta  are  also 
courts  of  the  Empire  :  imperial  law  prescriljes  for  them  a  uni- 
form organization  and  uniform  modes  of  procedure:  and  at  tlie 
head  of  the  system  stands  the  Imperial  Court  (Reichs^jenckt) 
at  Leipzig,  created  in  1877  as  the  supreme  court  of  appeal.  The 
state  governments  apix>int  the  judges  of  the  state  courts  and 
determine  the  judical  districts ;  but  imperial  laws  fix  the  quali- 
fications to  be  required  of  the  judges,  as  well  as  the  organi- 
zation tltat  the  courts  shall  have.  The  decisions  of  the  court 
at  Leipzifj  give  uniformity  to  the  system  of  law. 

437.  Citizenship.  —  Every  citizen  of  a  state  of  the  Empire 
is  a  citizen  of  the  Empire  also  and  may  enjoy  the  rights  and 
immunities  of  a  citizen  in  every  part  of  the  Empire;  but  citi- 
zenship is  conferred  by  the  states,  not  by  the  Empire.  There  is 
no  imperial  naturalization  law  ;  each  state  admits  to  citizenship 
on  its  own  terms.  There  is  in  this  a  reminiscence  of  the  con- 
federate idea,  as  if  there  were  no  federal  state  (Bu7idesntaat) 
but  only  a  confederation  of  states  (Staatenbutid)  (compare 
sees.  91i>-020).  Citizejiship  of  the  Empire  is  only  mediate^  — 
through  a  state.  The  obligations  of  the  citizen  to  the  Em- 
pire are  none  the  lesa  strong,  however.  His  duty  of  allegiance 
to  the  imperial  guvernnieut  is  as  dii'ect  as  his  duty  to  obey 
the  government  of  his  state. 
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have  in  great  part  conformed  to  lier  Ktantlanls  and  lier  organ- 
ization. The  royal,  cenfcruliziiig,  systematizing  forces  have 
•worked  outwards  from  licr,  receiving  local  modifications,  but 
impressing  muoh  of  uniformity.  The  process  is  even  yet  in- 
complete, but  its  drift  is  unmistakable  and  decisively  est^ib- 
lished. 

441.  Early  Organization  in  the  Mark  Brandenburg.  —  We 
have  already  seen  what  were  the  f.ircunistanees  of  the  conquest 
and   settlement  of  the   Mark   Bnindenburg   (see.  3S.S).     The 

EGkrman  colonists  were  invited  to  the  Murk  by  easy  conditions 
of  tenure ;  towns  were  built  upon  contract,  special  privilegca 
"being  accorded  the  contractors;  and  at  first  the  complexities 
of  the  feudal  system  were  kept  out  by  the  direct  relations 
sustained  by  the  settlers  and  towu-builders  to  the  Mark- 
graf.  Under  the  double  system  of  conjpiest  and  settlement 
there  emerged  three  classes  of  towns :  (1)  The  original 
"Wendish  toAvns  which  the  conq^uerors  found  already  estob- 
liflhetL  These  became  German  and  were  accorded  special 
privileges  which  gave  them  a  separate  standing  in  the  new 
political  order.  (2)  **Bourg8,"  or  fortresaes,  anmnd  which 
colonists  had  clustered,  and  which,  finally  losing  their  mili- 
tary organization  and  8|)irit,  as  the  times  be(;arao  peaceful,  or 
wars  passed  beyond  them  to  the  iulvauced  frontiers  of  the 
3fark,  took  on  the  ordinary  features  of  a  civil  municipality, 
(3)  Full-grown  villages  or  trading  settlements.  Many  of  the 
towns,  of  course,  fell  in  spite  of  themselves  into  the  feud;J 
order,  as  that  fixed  itself  upon  the  Mark,  and  became  manorial 
boroughs;  but  some  kept  for  a  very  long  time  their  separate- 
n^SS  and  semi-indeitendence. 

441?.    The  Early  Local  Officials.  —  The  Markgraf  and  the 

yirioiis  princes  and  greater  landlortls  who  presently  took  their 

t\i     f>3  i^*  ^^^^-  ^xp^-nding  Mark  kept  their  hold  upon  the  towns 

J  rf-l  <»  ■pOPti^^*^'^"  '^^  ^^^-  ^^f'*-^  districts  through  the  insfcnimen- 

•^"  £  f^./^fz/s^u  and  Burggrafin^  oftlcei'S  haviug  substantially 

$J^^  _.^*iii^oii  and  functions  as  we  have  seen  the  French 


.^jje 
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to  iBnuM  Im  flnei  pnt  ta.  wto' (finetsoB  ^  csni 

•r  A  eity  .MbImv  sad  ths  eml  siftboritj^  of  tU  Muissnf 
Vlin  mpffvMAlMl  fij  •&  offerr  of  cowafclmtioo,  known  an  tW 
Fo^r*  ThA  Ff^s^  }w«rever,  tbongh  wilMliUiIwi  ftir  tlie  Aoy- 
7  irfl  oAeer  of  tlM  nwitinl  fnn'iiiiaaiiiy  nna  not  As- 

c  ..  .,  aeityoAdnl:  his  jurMirtinn  proliafair  inrliM  a 
matfi  or  Um  «cKt«t»kTe  diatnct  of  vfaicb.  the  tova  wsft  ooH  tbe 
csntre* 

444.  Xoi  odI J  dUl  the  tovns  giua  tlms  nneli  of  juitiwiiny ; 
Utf!7  aUo  o4)ta4zu»l  repfttSMQlotioo  in  tiie  psxyvindal  diets,  and 
w«rn  peimilted  to  aawiing  eontrol,  by  pnachasfl^  of  thoir  finidal 
AontribotMiw  to  thn  pime  of  the  If affcgnl^  vnder  Um  Ticioot^ 
Imt,  no  far  aa  they  were  eooeemed,  fortunate  sjstem  of  fuming 
tin*.  n^TiMiuet. 


44&  neMltlns  Vnlte  of  Local  Ooremmeiit. — The  tcver*!  uuIb 
of  U)c»l  irrrTmawtil  t>i«a  <ftrrcli>p«4  wvtc,  ddct,  royal  domahw,  manors. 
•ml  rwnX  ronroninrt.  Swell  wm  th*  matcriab  ««S  of  vbich  tbv 
ait#rw«n4ji  emepactetl  admiiikcimtion  of  tha  monarch/  waa  to  be  pet 
togathcr. 

44A.  Process  of  CcntraJizacioo.  ^Tbe  Great  Elector,  as  we 
hare  eeen  (urn.  3SM),  rti(ittc«'d  thi*  EMtati*H  uf  the  Mark  to  com- 
t^  lie  it  was,  aUo,  who  began  the 

]       ^     ,  1^  as  well  were  to  be  centralized. 

In  the  towns  the  prooeas  was  simple  wumgh.    The  difficnlties 
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of  centralization  were  everywhere  measured  by  the  openness 
or  the  obstructions  of  the  channels  through  which  the  authority 
of  the  Elector  was  to  reach  the  lower  local  instrumentalities  of 
government.  In  the  towns  there  was  little  effective  obstruc- 
tion :   the  channels  were  already  open.     There   the  military 

^authorities,  directly  representative  of  the  Elector,  had  all  along 
lictated  in  police  and  kindred  matters ;  direct  ordinances  of 
the  Elector,  moreover,  regulated  taxation  and  the  finances,  and 

^even  modified  municipal  privileges  at  pleasure.  It  did  nut 
take  long,  such  being  the  system  already  established,  to  make 

^burgomasters  creatures  of  the  royal  will,  or  to  put  effective 
restrictions  upon  municipal  functions. 

447.  In  the  i>rovincea,  however,  it  was  quite  another  matter 
crush  oTit  local  privilege.     The  Prussia  of  the  Great  Elector 

[and  his  successors  was  no  longer  the  Mark  Brandenburg,  but 

the  extended  Pnissia  of  conquest.     There  were  many  Estates 

^to  de^d  with  in  the  several  principalities  of  the  kingdom  ;  and 

these  Estates,  exercising  long-established  prerogatives,  very 

stublx>rnly  contested  every  step  with  the  central  p(twt;r.      They 

,wero  the  channels  through  which  the  sovereign's  will  had  at 

irst  to  operate  upon  provincial  government,  and  they  were  by 

lo  means  open  channels.     They  insisted,  for  a  long  time  with 

'considerable  success,  that  the  chief  officers  of  the  provinces 

should  be  nominated  by  themselves ;  and  they  nominated  nsr 

|tives,  men  of  their  own  number.     Only  by  slow  and  iusidiouB 

►recesses  did  the  Elector,  or  his  successors  the  kings  of  Prus- 

lia,  make  out  of  these  representative  provincial  officials  subser- 

["vieut  rovid  servants. 

448.  First  Results  of  Centralization.  — The  system  pursued 
in  these  processes  of  centralization,  so  far  as  there  was  any 
system  in  them,  was  a  system  of  grafting  central  control  upon 
the  old  growths  of  local  government  derived  from  the  Middle 

ges.  The  result  was  of  course  fidl  of  complexities  and  com- 
promises. In  the  vast  royjd  domains  bailiffs  administered  jus- 
tice and  police,  as  did  Schulzen  in  the  manorial  villagiis.     In 
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nnga  of  war.*  There  were,  therefoi-e,  lat  the  seat  of  govern- 
ment two  specially  prumiuent  departments  of  aduiiuistratioii, 
the  one  known  as  the  *  General  War  Commissariat,'  and  having 
charge  of  the  army,  the  other  known  as  €he  *  General  Finance 
Directory,'  luid  commissioried  to  get  the  best  possible  returns 
from  the  domains ;  and  here  and  there  thronghout  the  prov- 
inces there  were  '  War  Commissariats '  and  *  Domains  Cham- 
bers *  which  were  the  local  branches  of  the  two  great  central 
departments.'  These  two  departments  and  their  jiroviueial 
ramifications  were,  however,  instead  of  being  co-ordinated,  kept 
quite  distinct  from  each  other,  clashing  and  interfering  in  their 
activities  rather  than  eLKiperuting. 

450.  Fusioa  of  Departments  of  War  and  Domains.  — Such 
at  least  was  the  system  under  the  Great  Elector  and  his  imme- 
diate successor,  Frederic  I.,  if  system  tluit  can  be  called  wliich 
was  without  either  unity  or  coherence.  Frederic  William  I. 
united  War  and  Domains  under  a  single  central  board,  to  be 
known  as  the  'General  Supreme  Financial  Directcjry  for  War 
and  Domains,*  and  brought  the  local  war  and  domains  boards 
together  in  the  provinces  as  Chambers  for  War  and  Domains. 
Under  this  arrangement  the  various  *  war  councillors  *  who 
served  the  provincial  Chambers  were  charged  with  a  miscel- 
lany of  functions.  Besides  the  duties  which  they  exercised  in 
immediate  connection  with  military  administration,  they  were 
excise  and  ixdice  commissioners,  and  exercised  in  tlie  cities 
many  of  the  civil  functions  whicb  had  formerly  belonged  to 
other  direct  representatives  of  the  crown.  In  the  rural  dis- 
tricts the  Chambers  were  served  in  civil  matters  by  the  several 
Landr  tithe. 

451.  Differendatioa  of  Central  Bureaux.  —  This  arrange- 
ment speedily  proved  as  cumbrous  as  the  name  of  its  central 
organ,  and  an  internal  differentiation  set  in.      The  General 

1  The  amiy  consumed  about  fire-sevenths  of  the  entire  revenue. 
'  Seeley.  Lift  and  Thnfn  ofSfem,  Vu\.  I.,  Chap.  TI.     Also  Tuttle,  Vol.  I., 
pp.  421.  422. 
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505.  Feudalism  in  Switzerland. — Until  tho  boginning  of 
the  fourteeuth  century  tbe  t(};vTi3  and  communes  of  the  country 
now  called  Switzerland  were  ;dl  held  fafst  in  the  meshes  of  tho 
feudal  system.  Real  vassalage,  indeed,  such  as  the  low  coun- 
tries of  France  and  trermany  knew,  had  never  penetrated  to 
all  the  valleys  of  the  Alps;  many  a  remote  commune  had 
never  known  anything  but  a  free  peasantry ;  and  hardly  any- 
where near  the  heart  of  the  great  mountains  had  feudal  fealty 
meant  what  it  meant  elsewhere.  Still  great  neighbor  lords  and 
monasteries  luul  swept  even  these  mountain  lands  at  least  nomi- 
nally \\ithin  their  overlordsliips,  and  most  of  the  Swiss  Can- 
tons of  to-day  represent  for  the  most  part  various  pieces  of  old 
feudal  domains. 

5(>6.  First  Movements  towards  Cantonal  Independence.  — 
In  1309,  however,  Ixigjui  the  process  wliich  was  to  create  the 
Switzerland  of  our  time.  In  that  year  the  Cantons  of  Schwyz, 
Uri,  and  Untcrwalden,  lying  close  about  the  lake  of  Luoem, 
won  from  the  Emi>eror  Henry  VII.  the  recognition  of  their 
freedom  from  all  sui)rerajicy  save  that  of  the  Empire  itself. 
They  luul  already,  about  the  midflle  of  the  thirteenth  century, 
drawn  together  into  a  league  which  proved  tho  seed  of  the 
modern  Confederacy.  Tliat  Confederacy  has  two  distinguish- 
ing eharactftristics.  It  has  brought  down  to  us,  through  an 
almost  unbroken  tradition,  the  republican  institutions  of  tlie 
,jtiiijldle  Ages;  and  it  has  by  slow  processes  of  cautious  federa- 
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tion,  drawn  togcUier  into  a  real  union  coinmiinitie-s  the  mostl 
diverse  alike  iu  {)oiut  of  race,  of  language,  and  of  institutimis 
witliout  destnnyiug  their  indiWdiialitir. 

fi07.   The  Processes  of  Confederate  Growth.  —  In  its  brief- 
est terms  the  sUtry  is  this.     The  Cantons  broke  from  the  fatalj 
toils  of  the  feudal  system  while  still  in  possession  of  those  local] 
liberties  which  tlie  disiute;^ratone&s  of  tliat  system  g:ive  leave] 
to  grow  wherever  counigoous  men  could  muster  numbers  enough.) 
to  assert  their  independence;  having  a  common  cause  agaimsti 
the  feudal  jiowers  about  them,  they  slowly  drew  tx>gether  to] 
rach  other's  snpp**rt;  and,  having  allied  tliemseU'es,  they  went 
on  to  show  the  world  how  Germans,  Freneh,  and  Italians,  if] 
only  they  respect  each  other's  liberties  as  they  woultl  havd 
their  own  respected,  may  by  mutual  helpfulness  and  forbear^ 
ance  build  up  a  lution  at  once  as  stable  and  as  free  as  politici 
history  ean  show.     Several  centuries  elapsed  before  the  de*| 
Tclojiment   wius   complete,  for   the  Con fi^le ration,  as   finally 
made  up,  cousisUxl   of  the  two   very   different  elements   of] 
stnmg,  and  for  the  mi.«t  {>art  aristocratic  free  cities  and  quiet 
mml  peasant  democracies.     It  was  neoefisarily  a  long  time  be- 
fore even  cjommon  dantjers  and  common  interests  brought  proud; 
Cantons  like  liem,  ami  aristocratic  cities  like  Geneva,  into  cor- 
dial relatioiis  with  the  humble  originators  of  the  Confederac^y, 
"  "  ITri,  anil  l'nt»*rwalden.    Rut  circumstances  oonstnunedl 

nm  pt^^vidU'd :  so  that  uuiun  was  at  last  a<?hieved. 

508.  French  Interference. — The  ^-eor  1513  may  be  taken  i 
Ving  Ihi^  t^hisc  of  the  period  during  which  the  Con-I 
vron  th<*  {Am^  it  was  always  to  keep  among  the  powers] 
of  Carupr.  In  thutt  year  the  League  was  joined  by  the  last  oi 
those  thirteen  German  Ouitona  which  were  lo  constitute  itaj 
central  mombershipy  so  to  say,  down  to  the  French  Ke volution,] 
It  was  not  till   r<^li^  howev«7.  that  its  coostitation  was  pi 

- '•-  — -•••  I... -i.*;,,^,.  atul  not  till  1*574  that  that 

nts  its  pffveent  shape.     In  the 
Uutr  rvrtiki  v{  iU  t  uu^nitude  gave  ditectku  to  Swiss 
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^n   of   Stites   {St<ialenbund)  the  preB'' 
affairs.     The  great  po.^/a^)_     That  Constitution,  as  rvcua^  oi 
Switzcriand  in  thcTrea.j^>,.taiit  revision  of  1874,  ip.'oV9).     Tho 
thirtet^n  orijj^iial  Cantons  If  _  *  rench  cities,  like 

Geneva,  to  the  West,  and  certai*..  jVaiian  lands  to  the  South 
eitlier  into  close  alliance  or  into  fixed  subjootion.  The  French 
Revolution  had  sent  French  troops  into  Switzerland,  in  bu{>- 
j>ort  of  a  fruitless  attempt  to  mcuinfacture  out  of  the  always 
stiffly  independent  Cantons,  hitherto  only  confederates,  a  com- 
pact and  centralized  "Helvetic  Kepublic,"  after  the  new  model 
just  set  up  in  unhapjiy  Fninoo  (1708-1802).  Kaj)oloon  had 
intervened  (1803-1814)  for  the  purpose  of  both  loosing  these 
artififial  bonds  and  creating  a  new  cement  for  the  League  in 
the  shape  of  a  common  allegiance  to  himself.  And,  iu  181o, 
the  pressure  of  the  French  power  being  removed,  reaction  Imd 
come.  The  irritated  Cantons,  exasperated  by  the  forms  of  a 
government  not  of  their  own  choosing,  had  flung  aj»art,  to  tho 
practice  of  principles  of  cantonal  sovereignty'  broader,  extreraer 
even  than  those  upon  which  they  had  baaed  their  Union  before 
1798.  Tho  reaction  then,  iu  its  turn,  of  course,  brought  its  own 
penalties.  Troubles  had  ensued  which  read  very  much  like 
those,  so  familiar  to  ATnericans,  which  forced  a  strong  federal 
government  upon  the  United  States. 

500.  The  Sonderbund  War,  —  Religious  differences  of  ojnn- 
ion,  however,  not  iK>litical,  were  in  Switzerland  the  occasion  of 
tho  strife  which  was  to  bring  union  out  of  disunion.  After  the 
power  of  Napoleon  had  been  broken,  the  Congress  of  Vienna 
had  sought  to  readjust  all  the  arrangements  that  he  had  dis- 
turbed, and  Swiss  affairs  had  not  been  overlooked  The  Can- 
tons were  induced  to  receive  Geneva,  Valais,  Neuchatel,  and 
the  territories  hitherto  held  as  dej>endencies,  into  fidl  confed- 
erate membership,  and  to  agree  to  a  Pact  (known  aa  the  Pact 
of  1815)  which  gave  to  tho  LeaguCj  with  its  increased  meral>er- 
ship  of  twenty-two  Cantons,  a  new  basis  of  union.  One  of  tho 
clauses  of  that  Pact  contained  a  solemn  guarantee  of  tlie  rights 
and  privileges  of  the  monasteries  still  maintained  in  the.  K<^v&:\Sk. 
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cordant  Confederation  of  States  {Staatenbund)  thw  [ireseut 
federal  State  {Buudeasiaat).  That  Constitution,  as  modified 
and  extended  by  the  important  revision  of  1874,  is  the  present 
Constitution  of  Switzerland. 

51L  Character  of  the  Constitution. — The  federal  govern- 
ment thus  established  lu_is  ninny  features  whicli  aro  strikingly 
like,  as  well  as  many  which  are  almost  as  strikinj^dy  unlike, 
the  familiar  features  of  our  own  national  system.  It  has  had, 
since  1874,  a  federal  Supreme  Ootirt,  which  is  in  many  imjtor- 
tant  fields  of  jurisdiction  the  highest  tribunal  of  the  hind  ;  and 
it  has  hiwl  over  since  184S  a  Legislature  consisting,  as  with  us, 
of  two  branches,  or  Houses,  the  one  representative  of  the  peo- 
ple, the  other  representative  of  the  states  of  the  Confedera- 
tion. The  popular  cliiuiiber  is  cidled  the  "^National  Council*' 
{der  NiUionalruth)  ^  the  federal  senate,  the  "  Council  of  States  " 
{der  Sldnderath).  The  former  represents  the  people  as  a 
whole;  the  latter,  the  States  as  constituent  members  of  the 
Confederation. 

Much  of  the  resemhliince  of  these  armngenicnta  to  onr  own  is  due  to 
coMciouB  imitAtion.  Tlic  object  of  tlie  rfr»rmt*r«  of  1848  nml  1H74  wna 
not,  however,  to  Ainericnnizo  their  govi'mment,  and  in  rnoKt  re»]iOL't«  it 
remains  (Jistinctively  Swiss. 

512.   Nationality  and  State  Sovereignty.  —  Much  as  such 

institutions  resemble  our  own  ledural  lorms,  the  Constitution 
of  Switzerland  rests  uj«)n  form.il  fonndatiims  such  lis  weni  laid 
for  our  Union  by  the  failure  of  the  Axtieles  of  Confederation, 
rather  than  ujhju  such  as  were  hiid  by  our  war  between  the 
States,  —  ujion  a  federal,  that  is,  rather  than  upon  a  nationid 
concejjtion.  The  Swiss  Constitution  does  indeed  itself  8fK?nk 
of  the  Swiss  nation,  declaring  that  "  the  Swiss  Confederacy 
has  adripteil  the  following  ftonstitution  with  a  view  to  estalv 
lishing  the  union  (Bioid)  of  the  Confederates  and  to  maintain- 
ing and  furthering  the  unity,  the  power,  and  the  honor  of  the 
Swiss  nation"  :  and  not  even  the  war  l>etween  the  States  put 
the  word  Jiation  into  our  Constitution.     But  the  Constitution 
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uf  Switzerland  also,  with  little  regard  for  consistency,  contains 
a  distinct  and  emphatic  assertion  of  that  principle  of  divided 
sovHrei^uty  which  is  so  much  less  familiar  to  us  now  than  it 
w;is  before  ISGl.  It  declares  that  "tlie  cantons  are  sover- 
eign, 80  far  as  their  sovereignty  is  not  limited  by  the  federal 
Constitution,  and  exercise  as  such  all  rights  whicii  arc  not  con- 
ferred upon  the  federal  power'';  and  its  most  comi)etent  inter- 
pivters  are  eoustraiued  to  say  that  such  a  constitution  does 
not  erect  a  single  and  comx>acted  state  (EhtJieitittaat)  of  which 
the  Cantons  are  only  atlmiuistrative  divisions;  but  a  federal 
state,  the  units  of  whose  membership  are  themselves  statt^, 
]Missess(Ml,  within  ct^rtain  limits,  of  indeiiendent  and  supreme 
jiowiT.  The  drift  bttth  of  Switzerland's  past  history  and  her 
present  puriK)se  is  untiuestiouably  towards  complete  nation- 
ality; but  her  pres»»ut  Constitution  wjis  a  compn)mi8e  between 
the  advocates  and  the  opponenta  of  nationalization ;  and  it  does 
not  yet  emUxly  a  truly  national  organization  or  power. 

.M::.   Indefinite  Constitutional  Grants.  —  At  the  same  time, 

r.hr  Swiss  Conatitutiou  loaves  open  a  larger  del)atable  ground 

bt'twvn  federal  and  cantonal  jwwers  than  that  which  is  left 

«  '  Tutiou  between  the  jKJWcrs  of  the  federal 

TH  ■  powers  of  the  States.     The  Constitution 

Jl«  United  Stat«9  limits  the  federal  po^er  by  drawing  a 

"oetween  state  and  national  prt»vinoes:  it 

-3  the  powers  whieh  Congress  shall  exer- 

II&  >vfll  a«  tbos«  vhieh  the  States  shall  nut  exen^ise  (sees. 

' '  iiS  Constitution,  on  the  other  hand,  makes 

Iteration.     It  i}».»ulei»t5  itself  with  such  in- 

•»v:  that  the  fe<dcrd  legislature  shall  have 

^  •■  •     ■  :     niing  those  subjects 

41)1*  '  the  federal  consti- 

(Q  Id  act  njHUi  ';  to  c<mtn>i  the  for^^ign  rolatioiis  of  the 

•  ;  to  guanuiLiw  th«  iroostitutious  and  t'^rritoriee  of  tbo 

%;  to  pcovide  for  the  intr-raal  safety,  cnler,  and  peftoe 

uitty ;  to  «dop4  ftny  m«asare3  *'  which  have  the  ad- 
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luinistration  of  the  federal  Constitution,  tho  guiiranteeing  of 
tlie  ciiutoual  roustitutious,  or  the  fulilliuent  of  federal  duties 
for  their  object" ;  and  to  effect  revisions  of  tho  fedoiiil  Consti- 
tution. 

This  indeiiniteness  is  due,  in  laxge  part  at  leo&t,  to  tho  fact 
that  the  fe<lerjd  Constitution  has  not  yet  been  put  upon  a  thor- 
oughly logical  basis.  Though  the  drift  of  national  sentiment 
has  been  strong  enough  to  give  the  federal  government  great 
powers,  it  has  not  as  yet  lieen  strong  enough  to  give  it  com- 
plete powers  within  its  own  sphere.  Cantonal  jealousy  has 
withheld  logical  roundness  from  the  prerogatives  of  the  cen- 
tral authorities:  with  tho  result  of  leaving  their  outlines  a 
little  vague. 

514.  Guarantee  of  the  Cantonal  Constitutions.  — The  Swiss 
federal  Constitution  is  more  deftnite  in  guaranteeing  to  tho 
Cantoiis  their  constitutions  than  oxn  federal  Constitution  is  in 
guaranteeing  to  the  States  *'a  republican  form  of  government." 
The  guarantee  is  made  to  include  tho  freodom  of  the  people 
and  their  legal  and  constitutional  rights  ;  the  exercise  of  those 
rights  under  representative  democratic  forms  ;  and  the  revision 
of  any  cantonal  constitution  whenever  an  absolute  majority  of 
the  citizens  of  the  Canton  desire  a  revision. 

The  Cantonai,  Governments. 

515.  The  Cantonal  Constitutions  and  the  Federal  Consti- 
tution.—  So  deeply  is  Swiss  federal  urgani^ation  rooted  in  can- 
tonal precedents,  that  an  understanding  of  tho  government  of 
the  Confederation  is  best  gained  by  studying  first,  the  piditical 
institutions  of  the  Cantons.  At  almost  all  points  the  federal 
government  exhibits  likeness  to  the  governments  of  the  Can- 
tons, out  of  whose  union  it  has  grown.  As  our  own  federal 
Constitution  may  be  said  to  generalize  and  apjdy  colonial  habit 
and  experience,  so  tho  Swiss  Constitution  may  be  said  to  gen- 
eralize and  apply  cantonal  habit  and  experience :  though  both 
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tate,  therefore,  to  give  to  their  legislative  bodies  a  share  botli  in 
the  administration  and  in  the  interpretation  of  laws ;  and  these 
bo<Ues  are  unquestionably  the  axes  of  cantonal  politics. 

517.  A  Single  House.  —  A  very  great  variety  of  practice 
marks  the  organization  of  government  in  the  Cantons  ;  each 
Canton  has  had  its  own  separate  liistory  and  has,  to  a  certain 
extent,  separately  worked  out  its  own  political  methods ;  but 
there  is  one  point  of  perfect  uniformity,  —  the  Legislatnre  ol 
each  Canton  consists  of  but  a  single  House.  Tlie  two  Houses  of 
the  federal  legislature  have  been  luade  after  foreign,  not  after 
Swiss,  models.  In  Uri,  Unterwalden,  GlaruS;  and  Appenzell 
this  single  law-niuking  body  is  the  Landsgemeindey  the  free 
assembly  of  all  the  qualified  voters,  the  fotk-mooi;  but  in  the 
other  Cantons  the  legislative  assembly  is  representative.  Rep- 
resentatives are  elected  by  direct  populiir  vote  in  all  the  Cantons, 
and  in  almost  all  liy  the  secret  ballot 

Electioni  are  for  a  term  which  varicf  from  one  year  to  six  in  the 
different  Cantons,  the  rule  being  a  term  of  from  three  to  four  years. 
The  Dumber  of  representatives  bears  a  proportion  to  ttie  number  of 
inhabitants  which  also  varies  as  between  Csnlun  and  Canton,  the  arerago 
being  fibout  one  to  every  {'MA  inhabitants.' 

In  most  of  the  cantons  tlic  legislative  body  is  called  the  Greate^r 
Cooncil  {GrmsfT  Rath)  — the  executive  body  liHng  the  I^saor  Council- 
In  some  it  is  called  the  Cantonal  Council  {Kanto^israth) ;  in  others,  the 
t/andratk. 

518.  Functions  of  the  Cantonal  Legislatures.  —  The  fu»*^' 
tions  of  these  councils  have  the  inchisiveness  charactoTistic  ^^ 
Swiss  ixjlitical  organization  of  democracy. ^  Not  only  u      tb^^ 
entrusted  with  such  legislative  power  as  the  people  are^^-Uii^^ 
to  grant  away  from  themselves;  they  also,  08  a   ru/    leC^ 
the  administrative  officers  of  the  Canton,  and  exeto^^*     t^eX 
such  election,  a  scrutiny  of  acbninistrative  aifairs  Tvh"     '  - 
trates  to  details  and  keeps  executive  action  combU^f  i^^  V*^^^^' 

'  Orelll.  Dot  SlaaUreckt  der  schwtixerischen  P:  i  .  ^^^ 

pp.  100,  101.  '^'tfi/cnWKMcAo/i  ^^ 
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520.  The  Popular  Veto.  —  lu  soraB  of  the  smaller  cantons, 
again,  the  people  are  given  a  right  of  Veto.  It  is  provided 
that,  within  a  certain  length  of  time  after  the  publication  of 
a  measure  passed  by  the  Council  (generally  about  a  month)  a 
popular  vote  upon  the  measure  may  be  forced  by  the  petition 
of  some  fifty  citizens  (the  number  varies  of  course  in  different 
Cantons)  and  the  measure  be  made  to  stand  or  fall  2K:conliug 
to  the  decision  of  tliat  vote. 

521.  The  Referendum.  — The  Veto,  however,  may  be  said  to 
have  given  way  to  the  Referendum,  In  every  Canton  of  the 
Confederation,  except  Freiburg  only,  the  right  of  the  people 
to  have  all  important  legislation  referred  to  them  for  confir- 
mation or  rejection  has  now  been,  in  one  form  or  another, 
pjitablished  by  law.'  In  the  smaller  Cantons,  which  have  had, 
time  out  of  mind,  the  directest  fonns  of  democracy,  this  legisla- 
tion by  the  people  is  no  new  thing ;  they  liave  always  had  their 
LandsgernHnden,  their  assemblies  of  the  Avhole  people,  and  the 
legislative  function  of  their  Councils  has  long  been  only  the 
duty  of  preparing  laws  for  the  consideration  of  the  people ; 
just  OS  the  pro-houleutic  Senate  in  Athens  prepared  legislation 
for  the  people  voting  in  the  Assembly  (sec.  76).  At  stated  in- 
tervals every  year,  all  acts  of  imix)rtance  are  submitted  to  the 
jiopulur  vote,  a  vote  which  is  taken  iu  the  little  Cantons,  like 
Uri  and  Unterwalden,  in  the  Assembly,  and  in  the  other  purely 
democratic  Cantons  which  have  no  popular  Assembly,  by  the 
ordinary  processes  of  polling.  Among  the  Cantons  which  have 
representative  institutions,  on  the  other  hand,  the  ReferejidHm 
is  merely  'facultative';  that  is,  laws  are  not  submitted  to  the 
people,  as  of  course,  but  only  upon  the  demand,  through  peti- 
tion, of  a  certain  large  numlior  of  voters,  as  in  the  ca^e  of 
the  *Veto.'  The  'obligatory,*  or  invariable  Referendwn  is,  of 
course,  simply  popular  legislation;  the  'facultative'  Rcferen- 


'  In  Valftis,  bnwcTCr,  the  Referendum  appliei  only  to  certain  votes  upon 
financ'uil  incasurcB. 


812 


THE  GOVEUNMKNTS  OF  SWITZERLAND. 


dutn  Uisiy  he  described  as  a  popular  oversight  of  legislation : 
is  the  right  of  appeal  from  the  Council  to  tho*i)eople. 

522.  History  of  the  Referendum.  —  TIte  term  Jir/trendam  is  an 
old  A«  tliL>  sUtccntli  eciiturv,  ami  contains  a  reminiscence  of  Ibc  6lriuUy 
ftHlcnil  beginnings  of  guvornnient  in  two  of  tlie  present  Cantons  of  the 
Confederation,  Grftubiindcn,  namely,  and  Valais.  Tiieac  Cantons  wore 
not  nt  that  time  iiicinbers  of  the  Cunfederation,  but  merely  districts 
allied  with  it  {zugtwuntiu  Orte).  Within  themselves  they  constituted 
very  louse  confederacies  uf  communes  (in  Gniubunden  three,  in  Yalats 
twelre).  The  delegates  whom  the  cnmiuunes  sent  to  the  federal  aseem- 
bly  of  the  district  had  to  report  every  question  of  importanee  to  their 
uonntiluentA  nnd  crave  infetrnction  as  to  how  Ihoy  should  vote  upon  it. 
Iliis  was  the  original  Jirj'rrrtulum,  It  had  a  |MtrtiaI  counterpart  in  the 
constitution  of  the  Confederation  down  to  the  formation  of  the  present 
forms  of  government  in  1848.  Before  that  date  the  members  of  the 
central  council  of  the  Cuiifederalion  acted  always  iwder  instructioas 
from  their  n*spe<*tivo  Cantons,  and  u^ion  tjuestions  not  covered  by  their 
instruetions  it  was  llicir  duty  to  seek  special  direction  from  their  borne 
gowrnmints.  The  llffheminm  as  nuw  adopted  by  almost  all  the 
CsLatiina  bear*  the  radically  changed  character  of  legislation  V>y  the 
|>cf>plr.    Only  its  uamr  now  gives  testimony  as  to  its  origin.^ 

'  •  titive  Power  is  (ttllogiatc  in  all  the  Cantons, 

\%  not  by  a  single  individual  or  by  several 

inde|»endently  of  each  other,  but  by  a  com- 

■  \s  variously  callt-d  in  the  different 

\vn  oa  the  **  Ldntiammun  and  Coun- 

the  "  Esitntes-Comroission  "  {SiandeskommiS' 

•      "       t'  •"  l>ut  in  most  as  the 

7i).   Its  t*;nu  of  office 

<ns  fr\>m  one  to  six  years;  but  the 

it  the  briei  tejsure  does  uot  in  prac- 

t   chwige^s  iu  exeoutive  p^raonneL 

tiro  hitre  uliruvs  in  the  mountain 

......1..  thcmss'lvt^;  in  the  others 

;  the  legislative  t»tmcil — 


»n.lU,  1*.  I<V|. 
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•whence  the  name,  in  some  cantons,  of  "  smaller  council."  Now 
direct  election  by  the  people  has  been  almost  universally 
adopted.  Still  the  Administrative  Council  remains,  in  func- 
tion, a  committee  of  the  Legislative  Council,  being  resjxtnsible 
to  it  lor  its  acts,  and  taking  an  active  part  in  the  preparation 
and  consideration  of  lepslative  measures.  It  has  proved  nec- 
essary for  the  Administrative  Council  to  give  over  trying  to 
act  iu  all  matters  as  a  Board  and  to  divide  its  -work  among 
Departments  having  a  general  resemblance  to  ministries.  But 
these  Departments  are,  strictly  speaking,  only  committees,  and 
the  Council  has  usually  a  very  real  coherence. 

The  presiding  officer  of  so  Admintitmt!ve  Coniuiil  ii  generally  known 
either  KI  Landammann  or  u  RegieruHgnprasiUent, 

524.  Local  Government:  the  Districts.  —  Local  government 
in  the  Cantons  exhibits  a  twofold  division,  into  Districts  and 
Communes.  The  District  is  an  area  of  state  administration, 
the  Commune  an  area  of  local  self-govemraeut.  The  executive 
functions  of  the  District,  the  superintendency  of  police,  namely, 
and  the  carrying  into  effect  of  the  cantonal  laws,  are  entrusted, 
as  a  rule,  not  to  a  board,  but  to  a  single  officer,  —  a  Bezirksain- 
mann  or  Begierungs-AStafthcUter, -^yvho  is  cither  elected  by  pop- 
ular vote  in  the  District  or  appointed  by  one  of  the  central 
cantonal  councils,  the  legislative  or  the  administrative.  Asso- 
ciated with  this  officer,  there  is  in  some  Cantons  a  District  or 
county  Council  chosen  by  vote  of  the  people. 

525.  The  Gemeinde,  or  Commune,  enjoys  in  Switzerland  a 
degree  of  freedom  in  self-direction  which  is  possessed  by 
similar  local  organs  of  government  hardly  nuywhoro  else  in 
Europe.  It  owns  land  as  a  separate  corporation,  has  cluirgo 
of  the  police  of  its  area,  of  the  relief  of  the  poor,  and  of  the 
administration  of  the  schools,  and  acts  in  the  direction  of 
communal  affairs  through  a  prinuiry  a.ssembly  which  strongly 
reminds  one  of  the  New-England  town-meeting  (sec  1003). 
Besides  its  activities  as  an  organ  of  self-government  in  the 
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ity  satisfy  itself  with  thus  putting  that  authority  *iti  commis- 
sion': it  also  limits  it  by  giving  to  th«  legislative  branch  of 
the  government,  both  in  the  Cantons  and  in  the  federal  system, 
an  authority  of  correction  as  regards  executive  acts  such  as  no 
other  country  has  known.  The  share  of  the  legislative  branch 
in  administrative  affairs  is  smaller,  indeed,  under  the  federal 
Constitution  than  under  the  laws  of  the  Ciuitons ;  but  it  is  large 
even  in  the  federal  system,  and  it  has  required  a  long  fight  be- 
tween the  friends  and  the  opponents  of  effective  central  gov- 
ernment to  bring  the  federal  executive  to  even  its  present 
degree  of  independence  and  efficiency. 

528.  The  executive  commission  of  the  Confederation  is  known 
as  the  Federal  Council  (Bundesrath).  It  consists  of  seven 
members  elected  for  a  term  of  three  years  by  the  two  houses 
of  the  federal  legislature  acting  together  in  joint  session  aa 
a  Federal  Assembly  {Bundeiwersarnmlung) .  The  Constitution 
forbids  the  choice  of  two  of  the  seven  from  one  and  the  same 
Canton :  they  must  represent  seven  of  the  twenty-two  Cantons. 
The  Council  organizes  under  a  President  and  Vice-President 
chosen  by  the  Federal  Assembly  from  among  the  seven  coun- 
cillors, to  serve  for  a  term  of  ono  year,  the  Constitution  insist- 
ing upon  the  extreme  democratic  doctrine  of  rotation.  Neither 
I'resident  nor  Vice-President  can  fdl  tlie  same  office  for  two  con- 
secutive terms;  nor  can  the  President  be  immediately  nominated 
to  the  office  of  Vice-President  again  upon  the  expiration  of  his 
term.  There  is  nothing  to  prevent  the  Vice-President  succeed- 
iug  the  President,  however;  and  it  has  hitherto  been  tlie  uni- 
form practice  to  follow  this  natural  and  proper  line  of  promo- 
tion. 

The  Federal  Assembly  lusy  elect  to  the  Council  any  Swiss  citiien 
who  is  eligible  to  either  Chamber  of  the  Legislature.  It  may  even 
choose  members  of  the  ChumbiTS,  though  an  election  !o  a  place  in  the 
executive  body  necessitates  a  rosigTiation  of  the  legiilntive  function. 

529.  The  choice  of  the  Fedoral  Assembly  in  cnnslimting  the  cxecn- 
tire  has  hitherto  been  admirably  conservative-  Some  of  the  more  prom- 
inent members  of  the  Council  have  been  retained  upon  it  by  rc^<«*\ft4 
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re-election  for  fifteen  or  sixteen  xenn.    On\y  twice,  indeedi, 
have  raemWra  who  wished  re-election  been  refn»ed  it* 

630.  The  Federal  AMcmblj'  of  course  filli  all  rac-uiciet 
berthip  of  the  Council. 

631.  The  thrve-yean  term  of  the  Council  ii  coincident  in^ 
threc-Tcara  terta  of  the  National  Council,  the  popular  branch 
Legislature.  At  the  beginning  of  each  triennial  term  of  thii 
House,  the  two  Houses  come  together  as  a  Federal  Assembly 
the  Federal  Council. 


632.  The  precedence  of  the  President  of  the  Cot 
merely  formal  precedence :  he  is  in  no  sense  the  Chief  Exe< 
He  represents  the  Council  in  receiving  the  representati 
foreign  powers ;  he  enjoys  a  somewhat  enhanced  dignity, 
addressed  in  diplomatic  intercourse  as  '  His  Excellency 
he  receives  a  little  larger  salary  tliaii  his  colleagues  recei 

533.  The  Executive  and  the  Legislature. — The  me 
of  the  Federal  Council,  though  they  may  not  be  at  thi 
time  members  of  either  House  of  the  Legislature,  may  j 
the  sessions  of  either  House,  may  freely  take  port  in  ^ 
ftnd  may  introduce  ppoix)s.als  concerning  subjects  under  ( 
eration :  may  exercise  most  of  the  privileges  of  rnemb^ 
except  the  right  to  make  new  motions  and  the  right  U 
They  thus  to  a  certain  extent  occupy  a  position  resemblid 
which  a  French  or  English  ministry  occupy ;  but  there 
all-important  difference :  the  English  or  French  minist^ 
stibject  to  'parliamentary  responsibility,'  —  must  re^igi 
18,  whatever  amy  important  measure  which  they  favor 
Seated;  whereas  the  Swiss  ministers  are  subject  to  nc 
responsibility.  Defeat  in  the  Legislature  does  not  ttt  all 
their  tenure.  They  hold  office  for  a  term  of  years,  nol 
term  of  legislative  sueoess.  | 

Tbere  b«re  been  two  cam*  since  tbc  ettablithnoent  of  the  I 
in  1$48. — twocsM*,  that  U,  in  fortr  years,  —  of  reeign&tion  fl 
Cottt>cil  OD  the  grouAd  of  diMgreement  in  political  opinion,  —^ 
oaIy.< 

1  WfMMimMttr  Raiem,  Tol.  139,  p.  S07.  > 
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534.  The  Executive  Departments.  —  The  Council  acts  as  a 
body  of  Ministers.  It  waa  the  purpose  of  the  Constitution 
that  all  executive  business  should  be  handled  by  the  Council  as 
a  whole,  but  of  course  such  collegiate  action  has  proved  prao ' 
tically  impossible :  it  has  been  necessary  to  divide  the  work 
among  seven  Departments.  Ea^sh  member  of  the  Cuuncil  pre- 
sides over  a  Deixirtment,  conducting  it  much  as  an  ordinary 
minister  would  under  a  Cabinet  system,  though  there  is  a 
somewhat  cluscr  uuiou  of  the  several  Departments  than  charao- 
terizes  other  systems,  and  a  greater  degree  of  control  by  the 
ministers  over  such  details  of  administration  as  the  'perma- 
nent' subordinates  of  Cabinet  ministers  generally  manage,  by 
virtue  of  possession,  to  keep  in  their  own  hands,  to  the  restraint 
and  government  of  transient  political  chiefs.  All  important 
decisions  emanate  from  the  Couueil  as  a  whole  ;  aud,  so  far  as 
is  practicable,  the  collegiate  action  contemplated  by  the  Con- 
stitution is  adopted. 

The  seven  DepnrtmenU^  »s  organized  by  a  law  taking  effect  Jan.  1, 
1888.  are  (1)  of  Foreign  Affairs,  (2)  of  Juaiice  and  Police,  (3)  of  Iho 
Interior,  (4)  of  War,  (6)  of  Finance  and  Imposts*  (6)  of  Industry  and 
Agnculture,  and  (7)  of  I'osts  and  liailwaya.  The  department  of  Foreign 
AETain  is  now  separated  from  the  presidency,  with  which  it  was  formerly 
always  associated,  so  that  greater  continuity  of  policy  is  now  possible 
in  all  departments.* 

The  arrangement  of  administrative  business  in  Departments  Ii  ef- 
fected in  SwiUEcrland,  not  as  in  France  and  Germany,  by  executire 
decree,  but  by  legislative  enactment,  as  in  the  United  States. 

535.  Tt  is  considered  the  capital  defect  of  this  colle^Mate  organization 
of  the  Swiss  executive,  combined  as  it  is  with  the  somewhat  antagonistic 
arrani^ement  of  a  division  of  executive  business  among  deparCmeuls, 
that  it  compels  the  members  of  the  Council  to  exercise  at  one  and  thfi 
same  time  two  largely  Inconsistent  functions.  They  are  real,  not  simply 
nominal,  heads  of  departments  in  Swiss  practice,  and  are  obliged  as 
such  to  give  their  time  and  attention  to  the  routine,  the  detail,  and  the 
technical  niceties  of  administration ;  and  yet  as  a  body  they  are  expected 
to  impart  to  tlie  administration  as  a  whole  that  uniformity,  breadth,  and 

1  See  Hiltz,  J*olititcht*  Jahrbuck  dtr  SckwtU^  1887,  p.  77B. 
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flexibilitj  of  policy  tlmt  can  be  imparted  only  by  thoie  who  ffUud  al 
from  detail  und  routine  and  command  the  wider  riews  of  general  ex- 
pediency. Tbcy  are  cnllcd  to  be  both  technical  officials  aud  political 
guides.  It  hita  been  suggested  by  thoughtful  Swiss  publicists  that  it 
would  be  vastly  bettor  to  give  the  departmcuis  permanent  ht^ads  and 
leave  to  a  board  of  ministers  such  as  the  present  Council  only  a  general 
orersight.  Pulilical  and  adniinistrutirc  functions  require  different 
aptitudes,  must  hv  approached  from  Tcry  different  points  of  riew.  and 
ought  neTer  to  be  nnited  in  the  lamc  persons.^ 

636.  Mixed  Functions  of  the  Executive.  —  Swiss  law,  as  I 
have  said,  makes  no  very  careful  distinctiuns  between  executive, 
legislative,  and  judicial  funetions.  Popular  jealousy  of  execu- 
tive power  has  resulted,  alike  in  the  cantonal  systems  aud  iu 
the  system  of  the  Confederation,  in  the  vesting  of  many  execu- 
tive functions  either  wholly  or  in  part  in  the  law-making  boflies ; 
and  a  very  singular  confusion  between  executive  and  judicial 
functions  has  issued  in  the  possession  by  both  the  exocutivo 
and  the  legislative  bodies  of  prerogatives  which  should,  on  any 
strict  ehtssifica,tion,  belong  only  to  regularly  constituted  courts 
of  law.  It  is,  consequently,  somewhat  difficult  to  get  a  clear 
summitry  view  of  the  r61e  played  in  Swiss  federal  affairs  by 
the  central  executive  CoiineiL  "  Its  duties  give  it  a  touch  both 
of  legislative  and  of  judicial  quality. 

5'S7,  (1)  It  stands  closely  connected  with  tho  Legislature 
because  of  its  part  in  shaping  legislation.  The  Council  both 
originates  in  the  Houses  i>roposiils  with  reference  to  pending 
questions  and  gives  its  opinion  ui>on  proposals  referred  to  it, 
either  by  tho  Houses  or  by  the  Cantons.  In  connection  with 
annual  reports  to  the  Houses  concerning  its  conduct  of  adminis- 
tration anil  the  condition  of  the  Confederation,  it  urges  upon 
them  necessary  measures  of  reform  or  amelioration.  It  pre- 
sents the  budget  of  the  Confederation  also  to  the  Houses  and 
loads  in  its  del)atea  of  Enanoial  legislation.    It  is,  in  brief,  the 


^  OrelU,  Dai  Staattrtcht  der  Schwti2tTt»chtn  Eidgenwaenschafi  (^Uandbueh'), 
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intimate  seTvant  and  in  part  tho  authoritative  guide  of  the 
Legislature. 

538.  (2)  In  the  exercise  of  several  of  its  most  important 
dutie*  the  action  of  the  Council  is  essentially  judieiah  It  is 
empowered  to  examine  the  agreements  made  by  Cantons  ainun^ 
themselves  or  with  foreign  governments  and  to  judge  of  thoir 
conformity  with  federal  constitutional  law,  withholding  its  ai>- 
provaJ  at  its  discretion.  In  like  manner  there  are  other  nan- 
tonal  laws  and  ordinances  whose  validity  is  made  dependent 
upon  its  approval;  and  to  a  very  limited  extent,  a  juristlictiou 
like  that  entrusted  to  tlie  Federal  Court  in  hearing  complaints 
concerning  breaches  of  federal  law  is  given  it. 

Here  nre  »0Tne  of  the  topics  touching  which  the  autUoritalire  opinion 
of  the  Council  miiy  bo  taken:  Cnntonnl  school  afTftirfl;  freedom  of 
trado  and  commerce,  and  the  interpretation  of  contracts  with  forei^^n 
states  which  concern  trade  and  customs-lcvioB,  pntonl  rights,  rights  of 
■ettleinent,  fruedum  from  military  service.  frx-L*  passage,  etc.;  right*  of 
settlement  within  the  Canlonit;  freedom  of  belief;  validity  of  CAntoiial 
elections,  votes,  etc. ;  gratuitous  equipment  of  the  militia.^ 

S'^d.  {li)  Its  strictly  exetmtive  f\metions  are,  however,  of 
course  its  most  prominent  and  important  functions,  It  ap- 
points all  officers  whose  selection  is  not  otherwise  specially 
provided  for  by  law  ;  it  of  course  directs  the  whole  executive 
action  of  the  government,  overseeing  all  federal  officiiils,  con- 
trolling federal  finance,  and  caring  for  all  federal  interests ; 
pfpially  of  course,  it  manages  the  foreign  affairs  of  the  Con- 
federation. Jlesides  these  usual  oxeeutive  and  adminiiitrativo 
functions,  it  exercises,  however,  others  less  common.  It  is  the 
instniment  of  the  Constitution  in  making  gootl  to  the  Cantons 
tlie  federal  guarantee  of  their  constitutions.  It  executes  the 
judgments  of  the  Federal  Court,  and  also  all  agreements  or 
decisions  of  arbitrators  concerning  matters  in  dispute  l)etwnen 
Cantons.'    In  cases  of  necessity  it  may  call  out  aiul  itself  direct 
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the  movvmoiits  of  suoh  cantonal  troops  as  are  necessary  to 
meet  any  sudden  danger,  provided  the  Legislature  is  nut  in 
st^&siou  to  comm;tud  such  uieasuKS,  and  provided  the  call  is 
fi>r  uot  uiutv  ilum  two  thousand  uen  or  for  a  service  o£  luore 
than  tJiriv  weeks.  If  more  men  or  kmger  serrioe  seem  neces- 
SiiTy,  th««  Le^&Utara  must  be  called  at  once  and  its  tt>»rtimt 
oirtiimxl.  This  pow«r<kf  the  Gooncil  to  call  out  troops  to  meet 
mamf  peril  of  war  or  rktoos  disordN^  is  a  logical  port  of 
lieMtal  dutv  which  is  imposed  upon  it  of  guarding  both 
Ukd  ctstamal  and  the  inten^l  safety  &nd  order  of  the  Confeder- 
atioa,  a  dtt^  whiek  cMbiMMa  th«  gmttal  polico  faactkm  of 
keeping  tho  peaocL 
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tiation  of  legislative  from  administrative  functions,  the  federal 
Constitution  of  1843  allowed  an  appeal  in  all  cases  from  the 
Federal  Council  to  the  Federal  Assembly  {Bandcxversamm- 
lung).^  The  constitutional  revision  of  1874,  which  had  as  one 
of  its  chief  objects  the  development  and  strengthening  of  the 
judiciary  of  the  Confederation,  transferred  such  apjwals  to  a 
Federal  Court,  but  did  not  at  all  restrict  the  right  of  appeal. 
It  transformed  the  confusion  hitherto  existing  between  legisla- 
tive and  executive  functions  into  a  new  confusion  of  executive 
with  judicial  functions.  Nor  was  the  legislative  branch  oven 
then  entirely  excluded  from  judicial  action.  It  was  provided 
that  the  Fedend  Court  should  hear  appeals  from  the  Federal 
Council,  but  it  was  also  arranged  that  certain  'administrative' 
cases  might  be  reserved  to  the  Assembly  by  special  legislative 
action.  Keligious  and  'confessional'  questions  have,  accord- 
ingly, been  retained  by  the  JjOgislature — questions  which 
would  seem  to  be  as  far  as  possible  removed  from  the  character 
of  administrative  matters. 

M4.  It  leemt  to  have  bc*«n  the  contcions  purpose  of  the  more 
advnnceO  reformers  in  1874,  to  liriti^'  the  Federal  Court  as  near  as  poB- 
stble  in  character  and  functions  to  the  Supreme  Court  of  the  United 
States;  but  they  wt-rc  able  to  realise  their  purpose  only  in  part.  The 
most  important  pn>rogaLive  of  our  own  Court,  its  powers,  namely,  of 
coDstilutinnal  interpretation,  was  denied  the  Federal  Court  in  Switxer- 
land.  Most  constitutional  questions  are  decided  by  the  Legislature, 
except  when  siwcinlly  delegated  to  the  Court  by  leKi^latton.  The 
chief  questions  of  this  nature  now  taken  cognizance  of  by  the  Court 
are  disputes  as  to  constitutional  rights  between  cantonal  and  federal 
aothoritiea. 

545.  The  Federal  Chaacellor.  —  The  office  of  Federal  Chan- 
cellor is  an  inheritance  of  the  present  from  the  older  Confed- 
eration, in  whose  days  of  incomplete  federalization  the  Chan- 

1  There  was  n  decided  disposition  on  the  part  of  the  constitution-makers 
of  1S48.  in  Switzerland,  because  of  a  prevalent  dread  of  creating  too  strong 
a  central  executive,  to  restrict  the  federal  Kxccative  even  beyond  Canto- 
nal precedent. 
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include  territory  in  more  than  one  Canton.  If,  therefore,  in 
the  apportionment  of  rcpresetitativea  among  the  Cantons,  the 
division  of  the  number  of  inhabitants  of  any  Canton  by  the 
number  20,000  shows  a  biilauce  of  10,000,  or  more,  that  balance 
counts  as  20,000,  and  entitles  to  an  additional  representative. 
Reappointments  are  made  from  time  to  time  to  meet  changes 
in  the  number  of  inhabitants  as  shown  by  decennial  censuses. 
If  any  Canton  have  less  than  20,000  inhabitants,  it  is,  never- 
theless, entitled  to  a  representative. 

Thit  U  the  ca«e  irith  the  three  to-called  haU-cantonf,  Obwalden, 
NiJwald^n,  and  Inner  Appenzell.  Tlie  otiier  Cantons  which  hiivc  only 
one  repruaentativu  are  Uri,  with  23,744  inhabitants,  ami  Zug,  with 
22,829.  Dem,  on  the  other  hand,  which  has  6<'{0,4ll  inhabhantd,  has 
twenty-seven  represcntativet,  and  /Urich,  with  310,074,  sixteen,  while 
one  other,  Vaud,  haa  twelve,  and  two,  St.  Gallon  and  Graubiinden,  have 
ten  each. 

548.  In  those  electoral  districts  which  send  more  than  one  representa- 
tive—  as  for  iustance,  in  Rem,  whose  twenty-seven  mcmben  are  sent 
from  sijc  districts,  —  candidates  arc  voted  fur  upon  a  general  ticket, 
each  voter  being  entitled  to  vote  for  as  many  reprcsentativet  u  the 
district  returns  (sec.  315). 

549.  Every  Swiss  twenty  years  of  age  who  is  not  a  clergy- 
man and  who  is  qiuilitied  to  voto  by  the  law  of  his  Oaiiton  may 
vote  for  members  of  the  National  Council.  The  term  of  the 
National  Council  is  three  years.  Elections  take  place  always 
in  October,  on  the  same  day  throughout  the  country  —  and 
that  day  is  always  a  Sunday. 

650.  It  is  upon  the  assembling  of  each  new  National  Coancil  that  the 
election  of  the  Federal  Cuuncil  takes  place  (sees.  G28-531).  The  three- 
years  term  of  the  executive  Coancil  is  thus  made  to  extend  from  the 
beginning  of  thu  first  session  of  ono  National  Council  to  the  bi'ginning 
of  the  first  session  of  the  next. 

551.  The  National  Council  elects  Its  own  officers;  but  in  selecting 
Its  President  and  Vice-President  it  is  hound  by  a  rule  similar  to  that 
which  limits  the  choice  of  the  Federal  Coancil  in  its  yearly  election  of 
a  presidini;  officer.  No  one  who  has  been  President  durinf?  a  refrular 
session  can  be  either  President  or  Vice-President   during  the  session 


826 


THE   GOVERNMENTS  OF  S\VXTZEULAM>. 


7.  Witli  the  concurrence  of  the  people,  they  revise  the  federal 
Constitution. 

556.  Revision  of  the  Constitution.  — AVhen  the  two  Houses 
can  agree  concerning  a  revision  of  the  Constitution,  it  is  effected 
by  the  ordinary  processes,  under  the  ordinary  rules,  of  )egislar 
tion,  though  it  is  followed  by  an  obligatory  Referendum  to 
the  people.  But  a  revision  may  also  be  otherwise  accomplished. 
If  one  House  demands  particulai'  changes  and  the  other  House 
refuses  to  assent,  or  if  />0,0(H)  qtialified  voters  call  for  a  revis- 
ion by  petition,  the  question  whether  or  not  a  revision  shall 
be  undertaken  must  be  submitted  to  |)flpiilar  vote ;  and  if  there 
be  a  majority  of  the  whole  of  such  pojnilar  vote  in  the  affirma- 
tive, new  Houses  must  Ix)  elected  and  the  revision  proceeded 
with.  In  every  case  the  amendments  adopted  by  the  Houses 
must  be  voted  upon  by  the  people  and  must  Iw  aiieeptwl  by  a 
majority  of  the  people  and  by  a  majority  of  the  Cantons  in 
order  to  go  into  force.  In  reckoning  up  the  votes  by  Cantons, 
on  such  occasions,  the  vote  of  a  half-canton  counts  as  half  a 
vote. 

557.  The  Federal  Referendum.  —  ^'  Federal  laws^  as  well  as 
genarally  binding  IVMlfnil  resolutions,  which  are  not  of  a  press- 
ing nature,  shall  be  laid  before  the  people  for  their  acceptance 
or  rejection  upon  the  denuuid  of  30,0(K)  qualified  Swi«s  citizens 
or  of  eight  cantons."  Such  is  the  language  of  Aitiele  89  of 
the  federal  Constitution  which  establishes  for  the  Confoderop 
tion  the  'facultative'  Referendum^  (sec.  521). 

Tho  whole  detail  of  the  exercise  of  the  Heftrendum  is  regulated  by 
federal  legisUliun.  A  period  of  ninety  da^i,  running  from  the  date  of 
the  publicntinn  of  the  law,  is  set  within  which  the  demand  for  a  popular 
vote  must  be  made.  Copies  of  all  federal  laws  which  are  subject  to 
liefrrfntluni  are  sent  to  llie  authorities  of  each  Canton,  and  by  t!iem 
published  in  the  Communes.  For  the  Communes  are  constituted  the 
distrit-ts  in  which  the  populnr  demand  is  to  be  mnde  up.  Th.it  demand 
must  be  made  by  written  pctitioa  addressed  to  the  Federal  Council;  all 
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■tgnatuix's  must  be  autograjihic ;  and  the  vliief  officer  of  the  Commune 
must  attest  the  right  of  ench  sii^iier  to  vote.  iH'inandft  from  Cantous 
for  the  Jir/ercndum  am  made  tlirough  the  cantonal  cnunciU,  subject  to 
the  right  of  tlie  people,  under  the  provisions  of  the  cantonal  re/erentium, 
to  reverse  the  ftction. 

In  caie  it  appears  that  30,000  voters  or  eight  Cantons  demand  the 
lie/ercmium,  the  Federal  Council  must  sot  a  day  for  the  popular  vote: 
a  day  which  must  be  at  least  four  weeks  later  than  the  resolution  which 
appoints  it. 

55S.  Functions  of  the  Federal  Assembly.  —  The  functions 
which  the  Houses  exercise  iu  jnint  session  as  the  Federal 
Assembly  are  not  legislative  but  electoral  and  judicial.  1.  The 
Assembly  elects  the  Federal  Council,  the  federal  judges,  the 
Chancellor,  and  the  generals  of  the  confederate  army.  2.  It 
exercises  the  right  of  pardon.  3.  It  determines  contiieta  of 
jurisdiction  between  federal  authorities,  fulfilling  the  func- 
tions delegated  under  the  French  and  Prussian  constitutions 
to  a  special  Court  of  Conflicts  (sees.  357,  502). 

The  President  of  the  National  Council  presides  over  the  sessions  of 
the  Federal  Assembly,  and  the  rules  of  the  National  Council  for  the 
most  part  gOTpra  its  proceedings. 

550.  Administration  of  Justice :  I.  The  Cantonal  Courts. 

—  The  Cantons  are  left  quite  free  by  the  federal  Constitution 
to  organize  their  courts  as  they  please.  Not  even  a  general 
uniformity  of  system  is  prescribed  as  in  Germany  (sec.  436) ; 
nor  are  the  cantonal  courts  subordinated  to  the  Federal  Court 
except  in  certain  special  cases  provided  for  by  statute.  It  may 
be  said,  in  general  terms,  that  justice  is  administered  by  the 
Cantons,  with  recourse  in  selected  cases  to  the  tribunal  of  the 
Confederation. 
1 1  There  is,  however,  a  certain  amount  of  uniformity  in  judi- 
cial organization  throughout  Switzerland-  There  are  usually 
two  ranks  of  courts  in  each  Canton :  District  Courts  {Bezirksge- 
richte  or  Amtsfjerichte)  which  are  courts  of  first  instance,  and 
a  Supreme  or  Appellate  Court  (Obergericht  or  Ajtpellaiionsge- 
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tiun  had  been  the  only  form  of  adjudication  between  the  Can- 
tons. Even  in  creating  it,  however,  the  Constitution  of  1848 
withheld  from  the  Federal  Court  all  real  efficacy:  its  juriadic- 
tiou  was  of  the  most  restricted  kind  Jind  was  condeuuied  to  be 
exercised  under  the  active  superintendence  of  the  then  omnip- 
otent Federal  Assembly.  It  was  one  of  the  chief  services  of 
the  constitutional  reform  of  1874  that  it  elevated  the  Federal 
Court  to  a  place  of  sulistantial  influence  and  real  dignity.  It 
still  rests  with  the  Houses  to  determine  by  statute  the  par- 
ticular questions  which  shall  be  submitted  to  the  Court;  but 
its  general  province,  as  well  as  its  organixation,  is  i»n\scribcd 
by  the  Constitution.  Doubtless  the  Federal  Court,  like  the 
Council  of  States,  is  still  in  a  trausitional  stage,  and  will 
ultimately  be  given  a  still  more  independent  and  influential 
position. 

508.  The  Federal  Court  consists  of  nine  judges  chosen  by  the 
Federal  Assembly  (with  due  regard  to  the  rejiresentation  of 
the  three  official  languages  of  Switzerland,  —  German,  French, 
and  Italian)  for  a  term  of  six  years.  Every  two  yeare,  alst 
the  Federal  Assembly  selects  two  of  these  nine  to  act,  the  one 
as  President,  the  other  as  Vice-President,  of  the  Court.  The 
Court  sits,  not  at  Berne,  the  legislative  capital  of  the  Confed- 
eratiou,  but  at  Lausanne. 


The  Federal  Assenibly  elcoti,  at  the  same  tlmo  tlint  it  chooacs  the 
judges,  nine  substitutes  also,  who  sit,  as  oce&sion  demands,  in  place  of 
auj  judge  whn  cnnnnt  act,  and  who  receire  for  their  occasional  svrTicea 
a  j}er  diem  compeiiBnlion. 

The  members  of  the  Court  niny  not  hold  any  other  offiee  or  follow 
any  other  business  during  their  tenu  as  judges;  nor  can  they  be  mem- 
bers of  any  business  corporation. 

The  Cnurt  elects  two  secretaries,  one  of  whom  must  represent  Ger- 
man, the  other  French  Switzerland.  —  and  one  of  whom  must  also  know 
Italian. 

Seven  judges  constitute  a  quorum  of  the  Court.  The  number  of 
judfres  wlio  sit  in  any  case  must  alway  be  an  uneven  number,  including 
tlte  president. 
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560.  Criminal  Jurisdiction  of  the  Federal  Court.  —  In  the 
exercise  of  its  criminal  jurisdiction  tlio  Fedenil  Court  goes  on 
circuit  The  country  is  divided  into  five  assizo  districts  (Aasi- 
senbezirke)^  one  of  which  embraces  French  Switzerland;  a 
second,  Berne  and  the  surrounding  Cantons  j  a  thii*d,  Zurich 
and  the  Cantons  bordering  upon  itj  a  fourtli,  central  and  part 
of  east  Switzerland;  and  the  fifth,  Italian  Switzerland. 

The  Court  annually  diTiiles  itielf,  for  crinjinal  businesn,  into  three 
boilies:  A  CrimmHl  Chamber,  a  Chainhor  of  Accusation,  niul  a  Caua- 
tion  Chamber.  Tlie  CriiiUnal  Chamber  decidi'i  at  what  places  in  the 
BCTcral  Distriots  afisizos  shall  be  held.  The  plairos  iclccted  furnish,  at 
their  own  cost,  a  place  uf  meeting.  The  cantonal  police  and  court  offi- 
ccrB  scrrc  as  officers  of  lliis  Court. 

The  Court  electa  every  six  years,  to  hold  for  the  whole  term  of  the 
Court,  two  "Judges  of  Inquest**  (^UnterauchuHgtrichter')  who  are  charged 
with  the  preparation  of  cases. 

A  Slatcs-attomej  appears  for  the  Federal  Council  in  all  cases. 

570.  Cases  in  Public  Law. — The  jurisdietiou  of  the  Fed- 
eral Court,  as  determined  by  statute,  tiovers  a  great  variety  of 
causes.  There  are  (1)  Cases  in  Public  Law.  These  include 
disputes  between  Cantons  concerning  such  matters  as  the  ful- 
filment of  iuter<!antunal  agreements,  the  settlement  of  boun- 
dary lines,  conflicts  of  jurisdiction  between  the  authorities  of 
di£ferent  Cantons,  and  extradition;  also  the  enforcement  of 
agreements  between  Cantons  and  foreign  governments;  and, 
most  fertile  of  all,  eases  involving  the  constitutional  rights  of 
citizens,  whether  those  rights  rest  upon  the  federal  or  upon  a 
cantonal  constitution. 

671.  It  is  considered  "  the  proper  and  natural  proTince  of  the  Federal 
Court**  in  Swlizorliind  "  tu  defend  the  people  and  the  citizens  against 
abuses  of  power,  whether  they  proceed  from  federal  or  cantonal  au- 
thorities." Such  a  province  in,  however,  in  the  very  nature  of  the  case, 
insusceptible  of  definite  limitations;  and  the  powers  of  the  Federal 
Conrt  hare  gradually  spread  far  ahroafi  by  reason  of  the  temptations 
of  this  Tsjpje  premgalire.  The  most  usual  and  proper  cases  arising 
under  it  arc  infringements  of  the  federal  guarantee  to  the  citizen  of 
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equalitj  before  the  law,  of  freedom  of  settlemect.  of  secnritv  againtt 
double  taxHlion,  of  liberty  of  the  press,  etc.,  but  the  Court  has  gone 
much  bi'yond  these.  Its  jurisdiction  has  been  extended  to  the  hearing 
of  coniplainla  against  canlunal  authorities  fur  ordinary  alleged  failures 
of  justice,  such  as  the  Constitution  can  hardly  have  contemplated  giving 
into  the  handi  of  the  Federfll  Conn.  The  Court  has  even  "brought 
within  the  circle  of  ita  judgments,  cases  where  the  appellant  asserta  a 
denial  of  his  clalrot  by  a  cantonal  judge  grounded  upon  merely  ob- 
•tructive  niotlves  or  an  arbitrary  application  of  the  Inw."  ^ 

572.  The  Federal  Court  lias  also  coguizance  of  contested 
citizonahip  coses  between  Communes  of  different  Cantons.  Fop 
citizenship  in  Switzerland  is  first  of  all  of  the  Communo.  Tl»e 
Commune  is,  so  to  say,  the  unit  of  citizenship,  and  it  is  through 
communal  citizenship  that  cantonal  citizenship  ia  held. 

573.  (2)  Civil  Cases  in  Private  Law.  — The  administra- 
tion of  justice  betwetMi  individtials  under  federal  laws  is  left 
for  the  most  part  to  the  cantonal  courts,  which  tlnis  serve  in  a 
sense  as  federal  tribunals ;  but  if,  in  any  case  falling  under 
federal  law,  a  sum  of  3i}()0  francs  be  involved,  or  if  the  matter 
involved  be  not  susceptible  of  money  valuation,  an  apjH^al  may 
be  tiken  to  the  Federal  Court  from  the  court  of  last  resort  in 
the  Canton.  Certain  other  private  law  cases,  even  when  they 
do  not  involve  federal  law,  may  be  brought, — Tiot  by  appeal, 
but  in  the  first  instance, — before  the  Federal  Court  upon 
another  principle,  because,  i.e.,  of  the  nature  of  the  parties  to 
the  suit,  viz. :  Cases  between  Cantons  and  private  iudividuala 
or  corporations ;  cases  in  which  the  confederation  is  defend- 
ant; cases  between  Cantons;  an<l  cases  between  the  confed- 
eration and  one  or  more  Cantons  (sec.  1082). 

Cases  of  the  first  two  of  these  four  classes  can  be  brought  in  tin 
Federal  Court  only  if  they  involve  a  sum  of  3000  francs.  Otherwise 
tliey  must  be  instituted  and  adjudged  in  tho  cantonal  Courts. 

By  agreement  of  both  parties,  the  jurisdiction  of  the  Federal  Court 
may  he  invoked  in  any  chso  in  which  the  subject  of  litigation  it  rendered 
important  by  virtue  of  federal  legislation. 

1  OrclU,  p.  42. 
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67i.  A  special  r&ilroad  jarisdiciion,  too,  baa  been  given  to  the  Fed- 
erftL  Court,  euTering  cusei  concerning  right  uf  way  and  the  right  of  cim> 
nent  domain,  and  coaea  in  prirate  law  between  railroads  and  the  Coo- 
federattun. 

676.  (3)  Criminal  Cases. — The  criminal  jurisdiction  of 
the  Federal  Court  covers  cases  of  high  treason  and  of  out- 
break or  violence  against  the  federal  autliorities,  breaches  of 
international  law,  and  political  offences  which  were  the  cause 
or  the  result  of  flisorders  which  have  necessitated  the  inter- 
vention of  the  Confederation.  It  may,  however,  in  the  dis- 
cretion of  certain  authorities,  include  a  variety  of  matters  in 
addition  to  these.  Federal  officers,  whose  breaches  of  duty 
are  ordinarily  punishetl  upon  judgment  of  the  ciintoual  tribu- 
nals, may,  by  resolution  of  the  Federal  Council  or  of  the  Fed- 
eral Assembly,  be  handed  over  to  the  Federal  Court  to  be 
judged.  Cases  may  even,  also,  be  assigned  to  the  federal  tri- 
bunal by  cantonal  constitutions  or  laws,  if  the  Federal  Assem- 
bly assent  to  the  arrangement. 

The  Cassation  Chamber  of  the  Federal  Court  takes  cognizance,  be- 
sides, of  complaints  concerning  judgments  of  the  cantonal  courts  given 
under  certain  fiscal,  police,  and  banking  laws  of  the  Confederation. 

576.  The  Federal  Council:    (4)  Administrative  Cases.— 

The  administrative  jurisdiction  of  the  Confederation,  which  is 
exercised,  not  by  the  Federal  Court,  but  by  the  Federal  Coun- 
cil, includes  a  great  nuniVr  of  important  cases.  It  covers 
questions  touching  the  calling  out  of  the  cantonal  militia,  the 
administration  of  the  public-school  system  of  the  Cantons, 
freedom  of  trade,  occupation  and  settlement,  consumption 
taxes  and  import  duties,  freedom  of  belief  and  worship,  the 
validity  of  cantonal  elections  and  votes,  and  rights  arising  out 
of  contracts  vnth.  foreign  powers  regarding  trade  relations,  the 
credit  to  be  given  to  patents,  exemption  from  military  service, 
freedom  of  passage,  etc.  In  all  these  cases  an  appeal  lies  from 
the  Federal  Council  to  the  Houses. 
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677.  Inter-Cantonal  Judicial  Comity. — The  Swiss  Consti- 
tution, in  close  iiuitatiou  of  the  proWsion  on  the  same  subject 
in  the  Constitution  of  the  United  States,  requires  that  full 
force  and  credit  l>e  given  the  judgments  of  the  courts  of  each 
Canton  throughout  the  Confederation. 
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9781  Tb«  Dual   Monarches.  —  Bfidwaj  in  ehanbcier 
twoKB  anitaiy  lungilMiiui  Lik«  En^a&d  and  federal  states  like 
Cktrmaay  alaiid  tb«  dual  monarchies  of  Aostria-Hnsi^uy  and 
Hwoden-Norway,    Tb«M  gorernm^cts  hare  two  features  in 
MMBBtoo :  AScli  coiuisCa  of  two  kingdoms  united  under  a  single 
W^anaxahf  and  under  neither  U  there  any  extensire  fusion  o|_ 
the  jfoliticAl  iimtitutions  of  the  two  countries  thus  nnil 
Eaeh  kinKdom  k<'4*]iH  its  ovrn  institutionii,  and  therefore  to 
kltg(9  extitiit  itH  own  individtutlity  :  but  at  the  samniit  of  tl 
gOTcnifniiitts  a  Min^fli*  tlirom;  uuites  them,  and  in  some  thinj 
a  cmnmtm  nuirlijn^ry  of  aflininistration,     Yery  interesting  and 
lui{Kfrtant  (lifT*Tt*m'4>s  of  law  and  organization,  however,  sepa- 
rate  AuHtria-HiiM^iry    rmm   its   northern  analogue,  SwedeuH 
Norway,    Tlio  union  of  Austria  and  Hungary  is  much  more™ 
oomjilvtA  tlian  that  1fetwi>eu  Sweden  and  Korway  :  the  southern 
dtati'  liurt  wlmt  the  northt-TU  Htiit4^  has  not,  a  common  legisla- 
tiv«  uiitliority,  namely,  and  common  departments  of  adminis', 
tratiou. 

Aitbtxia-Hlinoaby. 

(179.  Austria's  Historical   Position,  —  The  general  coi 
of  Austrian  liintory  I  have  alreiuly  noted,  in  tnieiug  the  dev( 
opmfnt   of   (irrnian    im[H'rial    p<flitie8   (sees.  374,  381,  398)j 
Until  the  middle  of  tho  present  century  Austria  stood  at  the 
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nt  of  German  political  union ;  not  until  1866  was  she  de* 

sed  from  leadership  in  Germany  and  set  ajuirt  to  the  difficult 
task  of  amalgamating  the  polyglot  dual  monarchy  of  Austria^ 
lungary. 

r>80.   Acquisition  of  Hungary  and  Bohemia. — It  was  nn- 

estionably  Austria's  headship  in  the  Emjjiro  which  enabled 
the  Hab8l>urg  princes  at  once  to  broaden  and  to  consolidate 
their  domain  in  the  southesisteni  border-lan<l  between  Slav 
and  Teuton.  Their  power  and  influence  within  the  Empire  of 
course  gave  them  their  opportunity  to  control  the  destiny  of 
border  states  like  Boh<*raia  and  Hinigary,  lying  at  Austria's 
own  doors.  Both  Hungary  and  Bohemia  fell  to  Habsburg  ia 
the  same  year,  the  year  l.>26.  Tlie  Austrian  nionarrliy,  as  we 
know  it,  may  be  said  to  have  begun  its  bibtory  with  the  reign 
of  the  Habsburger  of  tliat  date,  Ferdinand  I. 

581.  Bohemia.  —  Bohemia  was  a  Slavonic  wedge  thrust  into 
the  side  of  Germany,  Comjiassed  about  hy  hostile  powers,  it 
a  prize   to  be   fought   for.      Alternately   conquered  by 

veral   neighboring  kingdoms,   it   finally   fell   into    German 

hands  and  became  an  apanage  of  the  Empire.     It  was  as  such 

that  the  Habsburgera  seized  it  when  its  throne  l)ecame  vacant 

consequence  of  the   extinction   of  a   Luxemburg  line  of 

nees.  In  151^0  their  hold  U}x>n  it  was  made  complete,  and 
in  1547  they  were  able  to  make  its  possession  hereditary 
within  their  family. 


^ine 
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683.  Moravia.  —  Moravin  also  was  aikI  ia  Slaronic.  Slavs  ear\y 
drove  out  its  Teutonic  possc-BBors,  und  were  prevented  from  joining  the 
StitTB  of  Oie  southeast  in  the  formation  of  a  vast  Slavonic  kitiifdom 
only  by  the  intervention  of  tlic  Mnpyars,  tlie  conquerors  of  Hungary. 
This  dominant  race  in  the  tenth  century  thrust  llieuivelves  in  between 
the  Slavs  of  the  northwest  ami  those  of  tite  southeast,  and,  driving 
back  the  Slavs  of  Moravia,  reduced  the  once  'Great  Moravia'  to  the 
dimensions  of  the  present  province.  Striven  for  hy  Hiuipiry,  hy 
Poland,  and  by  Bohemia,  Moravia  finally  met  her  natural  fate  in  in- 
corporation with  Slavonic  Bohemia  (IU'29),  and  passed,  along  with  that 
^DgfJotn,  into  Austrian  hands,  in  1526. 
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upon  the  first  partition  of  Polandi  in  1772.  DAlmntia,  once  purl  of 
ancient  lUyrio,  afierwards  n  posseaaion  of  Venice,  much  coveted  and 
lometimcB  held  by  Croatia  and  b^  Hungary,  was  acquired  by  Aastria 
through  the  treaty  of  Canipo  Fonnio,  in  1707. 

G8t3.  Bosnia  and  Herzegovina.  —  The  Congreta  of  Berlin,  1878,  met 
to  fix  upon  a  basis  fur  the  new  seltlomenta  resulting  from  the  victories 
of  Russia  over  Turkey,  added  to  Austria's  multifarious  duties  as  ruler 
of  many  races  the  protectorate  of  BosniA  and  TTcrxegovinH,  districta 
inhabited  by  a  Servian  race  and  long  subject  to  Turkish  duinioiun. 

587.  Austria-Hungary:  Nature  of  the  Union.  —  The 
present  constitution  of  the  AustroHuutrai-ian  monajcby  prac- 
ticidly  recognizes  but  two  parties  to  the  union,  Austria  and 
Hungary,  namely.  Bohemia,  for  all  she  has  so  much  individ- 
uality and  boasts  so  fine  a  history  of  independence,  is  swal- 
lowed up  in  Austria:  only  the  ^lagyars  of  Hungary,  among 
all  the  races  of  the  heterogeneous  realm  of  the  Habsburgers, 
have  obtained  for  the  kingdom  of  their  making  a  standing  of 
equality  jdongaide  of  dtuniimnt  Austria. 

688.  Variety  of  Race. — The  commamling  difficulty  of 
government  thnmghout  the  whole  course  of  Aiistro-IIungarian 
jK)litica  has  been  the  variety  of  races  embraced  within  the 
domain  of  the  monarchy.  First  and  moat  prominent  is  the 
three-sided  contrast  between  German,  Slav,  and  Magyar; 
within  this  general  classification  of  the  population,  again,  Slav 
differs  from  Slav  by  reason  of  many  sharp  divcrgi^noies  of 
history,  of  speech,  and  of  religion ;  and  outside  this  classifica- 
tion, there  is  atlded  to  German,  Slav,  and  Magyar  a  miscellany 
of  Italians,  Jews,  and  others  before  the  sum  of  variety  is  com- 
plete. This  variety  is  eniphasized  by  the  fact  that  only  tho 
Czechs,  among  all  these  peoples,  have  among  tho  larger  divis- 
ions of  the  empire  a  homo  land  in  which  they  are  in  tho 
majority.  In  Bohemia  and  Moravia  the  Czechs  constitute 
considerably  more  thiin  half  tho  population ;  but  in  Hungary 
the  Magyars,  thougli  greatly  outnumbering  any  other  one 
element  of  the  population,  are  less  than  lialf  tho  whole  number 
,of  inhabitants;  and  in  Austria,  though    Gcrman.s   are  very 
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H.  The  period  of  reaction  whicli  followed  the  Napoleonic 
war3  and  the  Congress  of  Vienna  found  kings  everywhere  tight- 
ening where  ihoy  could  the  bonds  of  absolutism :  and  nowhere 
were  those  bonds  more  successfully  strengthened  than  in  Aus- 
tria-Hungaiy  under  the  reigning  infiuenco  of  sinister  3Ietter- 
nicL  1848,  however,  saw  the  flames  of  insurrection  bi«ak 
forth  more  fiercel)"^  in  Hungary  than  anywhere  else  in  terror- 
struck  Europe:  only  by  tho  aid  of  Russia  was  Austria  able 
once  more  to  get  control  of  her  great  dependency.  So  com- 
pletely was  Hungary  prostrated  after  this  her  supreme  effort, 
however,  that  she  had  no  choice  but  to  suffer  herself  to  be  de- 
graded into  a  mere  province  of  Austria. 

592.  The  Constitution  of  1867.  —  Wars  and  disasters  pres- 
ently came  ujiou  absolutist  Austria,  however,  in  an  overwhelm- 
ing storrn.  Thrust  out  from  Germany,  she  was  made  at  length 
to  feel  the  necessity,  if  she  would  give  her  realm  strength,  to 
give  her  subjects  liberty.  Her  eyes  at  lant  fully  opened  to  the 
supreme  folly  of  keeping  the  i>eoples  under  her  rule  weak  and 
spiritless,  poor  and  motionless,  in  order  that  her  monarcha 
•night  not  suffer  contradiction,  she  assented,  18  February,  1867, 

K  that  constitution  which  I'ecognized  the  kingdom,  not  as 
Itria's,  but  as  the  joint  kingdom  of  Austria-Hungai-y,  and 
which  gave  to  the  empire  its  present  relatively  liberal  political 
organization. 

o\>X  Dual  Character  of  the  Monarchy.  —The  Austro-Hun- 
garian  monarchy,  although  compatttcd  by  the  persistent  forces 
of  a  long  historical  development,  is  not  a  unitary  state,  a  ter- 
ritorial and  legal  unit,  but  a  "real  union'*  simply  "of  two  con- 
stitutionally and  administratively  independent  states."  This 
imion  is,  indeed,  more  substantial  than  that  between  Sweden 
and  Norway :  the  latter  has  existed  less  than  seventy-five  years, 
and  is,  as  we  shall  sec  (sees.  025,  02S),  but  an  arrangement  by 
which  two  kingdoms  may  subsist  under  a  single  king,  as  part- 
ners in  international  undertakings  but  as  something  less  than 
partners  in  affairs  of  nearer  interest;  Austria-Hungtiry,  on  the 


340 


THE   DUAL  MONAUCniES. 


contrary,  held  as  a  dual  possession  by  a  single  royal  Louse  for 
more  tlian  three  luuidred  and  fifty  years,  subjected  by  that 
house  to  the  same  military  and  financial  services,  and  left  the 
while  in  possession  of  only  such  liberties  as  they  could  retain 
by  dint  of  turbulent  insistence,  consists  of  two  countries  at 
many  points  interlaced  and  amalgamated  in  history  and  io 
institutional  life. 

&94:.  The  Fundamental  Laws.  —  The  dukes  of  Austria  at 
first  held  their  possessions  as  vassals  of  the  Empire  ;  but  they 
held  them  under  definite  and  liberal  charters  which  vouchsafed 
to  them  most  of  the  sul)stantial  attributes  of  sovereignty. 
The  elevation  of  the  Habsburgers  to  the  imperial  throne  did 
not  essentially  change  the  relationship  of  the  Austrian  domin- 
ions to  their  immediate  lords :  they  continued  to  be  their  pos- 
sessions in  the  full  feudal  sense  of  that  term,  the  rights  of  their 
peoples  conditioned,  indeed,  by  their  own  character  and  history, 
but  in  every  legal  aspect  subject  to  the  disposing  will  of  feu- 
dal masters.  The  present  constitutional  law  of  the  kingdom, 
therefore,  rests  upon  grants  of  privilege  from  the  crown  (sees. 
1139,  1140).  It  is  divisible  into  three  parts:  the  laws  of  the 
union,  the  laws  of  Austria,  and  the  laws  of  Hungary,  (a)  The 
laws  of  the  union  embrace,  besides  various  other  rules  concern- 
ing succession  to  the  throue,  the  Pragmatic  Sanction  of  1713 
(sec.  380),  which  was  formally  adopted  by  the  representatives 
of  the  Himgarian  group  of  states ;  and  the  identical  Austrian 
and  Hungarian  laws,  passed  iu  December,  1867,  which  fix  the 
relations  of  the  two  kingdoms  to  one  another  and  arrange  for 
the  administration  of  their  common  affairs,  (b)  The  funda- 
mental law  of  Austria  consists  of  various  royal  decrees,  *  di- 
plomas,' and  patents,  determining  the  membership,  privileges, 
etc.,  of  the  national  Reichsrath  and  of  the  provincial  Landtags. 
Of  these  the  chief  are  five  fundamental  laws  of  December, 
18G7,  by  which  a  general  reconstruction  of  the  government  was 
effected  in  agreement  with  the  new  constitution  given  to  the 
union  in  that  year,     (c)  The  constitutional  arrangements  of 
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ungary  rest  upon  the  Golden  Bull  of  Andreas  IT.,  1222,  touch- 
ing the  privileges  of  the  EsUites  (sec.  5iM)) ;  upon  certjiin  laws 
of  1790-*91  concerning  the  political  independence  of  Hungary, 
and  her  exercise  of  legislative  and  executive  powers  j  upon 
laws  of  1847-'48  granting  ministerial  responsibilityj  annual 
sessions  of  the  Reichstag,  etc. ;  and  upon  a  law  of  1868 
(amended  in  1873)  whereby  CroatiarSlavonia  is  given  certain  dis- 
tinct privileges  to  be  enjoyed  independently  of  Hungary.  These 
are  most  of  thein  older  laws  than  the  Austrian.  Although 
able  for  long  periods  together  to  keep  Austria  at  their  feet, 
the  Habsbui-gers  have  never  been  able  to  bring  Hungary  to  a 
similar  attitude  of  submission.  Her  constitutional  separate- 
ness  and  independence,  though  often  temporarily  denied  in 
practice,  have  never  been  destroyed.  The  co-operative  rights 
of  the  Estates  in  government,  communal  self-administration, 
and  the  privileges  of  tlie  free  cities  have  triumphantly  per* 
sisted  spite  of  all  efforts  made  for  their  suppression. 

595.  The  Common  Government:  the  Emperor-King. — 
The  Emperor  of  Austria  bears  also  the  titles  King  of  Bohe- 
mia and  *  Apostolic '  King  of  Hungary  (sec,  583),  He  stands 
at  the  head,  not  of  one  of  the  branches  of  the  government, 
but  of  the  whole  govcniracnt  in  all  its  branches.  In  theory, 
indeed,  he  alone  governs :  he  makes,  Keichsrath  and  Landtags 
only  assent  to,  the  laws.  Laws  limit  his  powers ;  the  sphere  of 
liis  authority  is  fixed  in  each  kingdom  by  definite  constitutional 
provision ;  but,  whatever  practical  concessions  modem  move- 
ments of  thouglit  and  of  revolution  may  have  compelled,  it  yet 
remains  the  theory,  and  to  a  certain  extent  the  fact,  of  consti- 
tutional development  in  Austria-Hungary  that  the  monarch 
lias  himself  willed  such  limitatious  upon  his  prerogative  as 
exist.  There  is,  therefore,  significantly  enough,  nothing  to 
he  said  by  constitutional  commentat<3rs  in  Austria-Hungary 
either  concprning  the  king's  veto  or  concerning  any  special 
arrangements  for  constitutional  change.  It  is  thought  to  go 
vithout  the  saying  that  the  monarch's  negative  will  absolutely 
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kill»  )iis  *let  it  !>€'  abundantly  vitalize,  all  laws,  whether  con- 
stitutional or  other. 

Of  course  UniiUtioDs  upon  the  monftrch*!  prerogative  arc  not  neces- 
sarily any  the  lcs8  real  because  lie  mat/  abro^te  thorn  if  he  dare,  so 
long  as  the  whole  dispunitiuii  ami  temper  of  hli  people  and  of  bla  timei 
forbid  his  abrognting  tlicm. 

500.  Succession,  Regency,  etc. —  The  laws  touching  the  eucces- 
Bion  to  t)io  AnKtro-Hiingarian  throne  provide  bo  miiiutoly  for  the  widest 
possible  cuihiteral  inhoritances,  that  provisiuu  for  a  vacancy  is  appar- 
ently not  nece&Bary.  T'ermanent  law«  vpsl  thr  regency  in  Bpecific  repre- 
sentatives of  the  royal  house.    The  royal  age  of  majority  is  sixteen  years. 

597.  The  Common  Ministries. — The  Emperor-king  is  as- 
sisted in  his  dirwtion  of  the  common  affairs  of  his  two  king- 
doms by  throe  Ministries  and  an  Imperial  Court  of  Audit. 
There  is  (1)  a  Ministry  of  Foreign  Affairs  and  of  the  Imperial 
Household,  which,  besides  the  internatiouol  functions  indi- 
cated by  its  name,  is  eliarged  with  oversight  of  the  foreign 
trade  and  shipi>ing  interests  of  the  dual  kingdom.  (2)  The 
Ministry  of  Watt  by  which  the  common  standing  army  of  the 
two  kingdoms  is  administered.  The  legislation  upon  whieh 
the  maintenance  of  this  common  standing  army  is  based  origi- 
nates with  the  legislatures  of  the  two  kingdoms  acting  sepa- 
rately. It  is,  in  brief,  matter  of  agreement  between  the  two 
countries.  It  covers  such  points  as  the  size  of  the  army,  lia- 
bility to  military  service,  rules  and  methods  of  recruiting,  etc, 
and  is  embodied  in  identical  laws  adopted  by  the  two  legis- 
latures. 

As  commander-in-chief  of  the  army,  the  Em]>cror  king  has  the  full 
right  of  discipline,  full  power  to  appoint,  remove,  or  transfer  officers 
of  the  line,  and  the  determination  of  both  the  war  and  peace  orgnniza- 
lions  of  the  army,  quite  indept^ndently  of  any  action  whatever  on  the 
part  of  the  minister  of  war.  In  most  other  concerns  of  the  military 
Rihnini»tration,  howoTer,  his  acts  reqnlrp  the  counter -signature  of  ths 
minintrr. 

The  militia  services  of  the  t»n  kingdomn  arc  separate,  and  separately 
mnintnificd ;  but  in  war  the  militia  of  both  countries  becomes  s\ipp\e- 
menlary  to  the  regular  srmj. 
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TJiB  Ministry  of  Finance:  acting  under  the  Emperor,  the 
inistor  of  fiiiance  jirepares  the  joint  budget,  apportions  the 
»sts  of  the  common  administration  l»etween  Austria  and  Hun- 
tu-y,  sees  to  the  niisin^,'  of  the  relative  i|Uota8,  applies  the 
tmmon  inoome  in  accordance  with  the  provisions  of  the 
idget,  and  a<lmimsters  the  common  floating  debt.  The  Min* 
;try  of  Finance  is  in  ad<!ition  charged  with  the  admimstration 
Bosnia  and  Herzegovina. 

608.  These  two  countriei,  ■llbough  stiU  nominallj  parts  of  the 
Turkish  empire,  have  rcull.v,  ainue  the  Treaty  of  Berlin  (1878),  been 
lubjec'i  in  all  Ihtngs  to  Austria.  The  Austrian  ininiBtry  of  finance 
standi  for  them  In  the  position  of  all  administratiTe  department!  com- 
bined. 

£09.  The  chief  source*  of  the  common  rerenoe  in  Austria-IIungary 
are  customs  duties  nnd  direct  contributions  from  the  treasuries  of  the 
two  stntes.  Certain  parts  of  the  customs  duties  Are  asBtgne<I  to  the 
common  trcnsurj  ;  and  such  expenses  as  these  are  not  sufficient  to 
meet  are  defrayed  by  the  contributions,  Austria  paying  seventy,  and 
Hungary  thirty,  /"t  rtni.  of  the  sums  needed. 

*H)0.  The  Economic  relatjona  of  Austria  and  Hungary  are  regu- 
lated in  the  impuriant  matters  uf  commerce,  the  money  system,  the 
Dianngcment  of  railruuds  whose  operation  affects  the  interests  uf  both 
kingdoms,  the  customs  system,  and  the  indirect  taxation  of  industries 
by  formal  ngreements  of  a  semi-international  character  entered  into 
every  ten  years,  and  brrmglit  into  force  by  separate  but  of  course 
identical  laws  passed  in  tlie  national  legislatures  uf  Ivoih  countries. 
Each  state  controls  fnr  itself  the  collection  of  customs  duties  within  its 
own  territory  ;  but  Austria-Hungary  is  regarded  as  forming  but  a  single 
customs  and  trade  territory,  and  the  laws  touching  admmistration  in 
thefie  fields  must  be  Identical  in  the  two  countries. 

There  is  a  joint-stock  Austro-llungnrian  bank  at  Vienna;  the  two 
kingdoms  have  the  same  system  of  weights  and  measures;  and  there  is 
separate  coining  but  the  same  coinage. 

COL  Patents,  Posta,  and  Telegrapha.  —  A  common  system  of 
patents  nnd  copyrights  in  maintained  ;  and  both  countries  have  the  same 
postal  nnd  telegraph  service. 

002.   The  Delegations. — The  moat  interesting  and  char 
itcnstic  feature  of  the  common  government  of  Austria-Hun- 
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'VfUi.n  lt\e  two  Dclcffulioni  meet  in  joint  »ot«iftn,  the  nnrober  of 
mtn\>n;r«  prcsont  from  each  nmsl  Iw  equal  to  tlit'  number  of  tlioite 
prvuia  from   the  other*  sny  numerical  invquality  being  corrected  by 

60a.  Citizenship.  —  There  is  no  common  citizcDship  for  the 
two  kingdoms  ;  but  in  al]  b\i.sinosB  n^lationships  the  citizens  of 
each  state  are  regardt'd  as  citizoii8  of  the  other. 

0<)4.  The  Government  of  Austria;  the  Executive,  —  The 
governing  power  rests  in  Austria  with  the  Emperor.  The  Empe- 
rors of  the  present  day  may  by  no  means  ventun?  upon  the  cen- 
tralization of  authority  attempted  and  in  part  effectetl  by  Maria 
Theresa  and  Joseph  II.;  but  Austrian  constitutional  law  does 
not  assign  duties  to  the  liead  of  the  state :  it  assigns  functions 
to  the  ministers  and  grants  privileges  to  the  representative 
bodies.  All  powers  not  explicitly  so  conferred  remain  with 
the  Emperor.  lie  directs  all  the  iwlministrative  activities  of 
the  state  ;  he  appoints  the  members  of  the  upper  house  of  the 
Jieichjfraih;  and  lie  in  large  measure  controls  legislation.  But 
he  must  act  in  adjuinistration  through  his  ministers  and  in  leg- 
islation through  the  parliament.  The  countersignatures  of  the 
ministers  are  necessary  for  the  validity  of  his  decrees;  and  the 
will  of  the  Rcichsrath  is  indispensable  to  the  determination  of 
the  policy  aud  content  of  all  legislation.  The  only  judicial 
prerogative  that  remains  with  him  is  the  jK)wer  of  pardon. 
On  all  sides  his  power  is  circumscribed  by  the  legall}'  neces- 
sary co-oj>eration  of  other  regularly  constituted  authorities. 

GOB.  The  Ministry^  which  consists  of  a  Minister-I*re8ident 
and  seven  lieads  of  de|)ai'tment8,  acts  as  the  Emperor's  council, 
but  it  does  not  constitute  a  board  whose  majority  vote  decides 
administrative  questions:  action  is  taken,  rather,  in  each 
de]>artme)jt  upon  the  individual  responsibility  of  the  minister 
at  its  head.  Tbe  ministers  have  a  threefold  office:  they  tire 
the  iSraperor'a  couueiHors,  they  execute  his  commands,  and 
they  are  mtlo|)endent  julministrators  of  special  branches  of  the 
puhiic  flerv^ice.    They  act  for  the  Emi>eror  also  in  introducing 
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mpa-sures  in  tlie  Rekhsraih.  They  must  attend  both  L<>ttSC3  to 
defuJid  the  policy  of  the  executive  aud  to  answer  *  interpella- 
tious.' 

There  are  Beren  executive  dcparimenta :  Inlerior,  Land  Defence, 
noIiKioii  and  Education,  Trade,  Agriculture,  Fiuancu,  and  Justice.  The 
Minister^Preaidcnt  has  no  portfolio. 

G(X5.  Legislation:  the  National  and  Provincial  Legisla- 
tures. —  lu  all  legislation  of  whatever  kind  the  coH.iperatiou  of 
the  representatives  of  the  people  is  necessary;  but  not  all 
of  this  co-operative  privilege  belongs  to  tho  ReicJisrathy  the 
national  legislative  body.  Co-operation  in  the  greater  matters 
of  legislation  is  expressly  given  by  law  to  the  ReicJisratht  but 
all  legislative  powers  not  expressly  granted  to  it  belong  to 
the  sphere  of  the  provincial  Landtags. 

GOT.  The  Reichsrath. — The  Iteich^rath  consists  of  a  House 
of  Lords  and  a  Htm.HU  of  Kepri^sent'itiveH.  To  the  Houso  of 
Lords  come  princes  of  the  blood  royal  who  have  reached  their 
majority,  the  archbishoi)s  and  certaiiL  bishops,  noblfs  of  high 
raiik  who  have  acquired  hereditary  seats  in  the  chamlicr,  and 
such  life  members  as  the  Emperor  chooses  to  appoint  in  recog- 
nition of  s[)ecial  services  to  the  state,  to  the  chun-h,  to  sci- 
ence, or  to  art.  To  the  otlier  house  come  represt^ntutives  of 
the  great  landowners,  of  the  cities  and  marts,  of  chambers  of 
trade  and  commerce,  and  of  the  rural  communes.  The  term 
of  the  lower  house  is  six  years. 

Tlie  present  number  of  members  in  the  House  of  Representatives  is 
three  hundred  and  fiftjr-three.  IlepreBcntation  is  apportioned  among 
the  several  lands  which  form  the  Austrian  domain ;  and  in  Dalmatta 
the  Rreater  tax-payers,  instead  of  the  greater  landowners,  are  repre- 
sented. In  tho  claRs  of  landowners  women  may  vote.  The  frandiisc 
—  which  is  partly  direct,  partly  indirect  —  is  made  to  rest  throughout 
aU  the  classes  of  voters  in  one  way  or  another  upon  property. 

The  assent  of  the  chambers  is  required  not  only  in  legisla- 
tion but  also  for  the  validity  of  treaties  which  affect  the  trade 
of  tho  country,  which  lay  eoonomic  burdens  uiwn  the  state, 


THE  DDAX   MONAKCHIKS. 


S47 


which  affect  its  legal  constitution,  or  which  coaoem  any  aliena- 
tion or  extension  of  territory. 

It  is  the  general  rule,  of  course,  that  the  flssent  of  both  houses  is 
necesBary  to  etery  n^ioIulioD  or  actiou  of  tlie  lieichtrath;  but  an  inter- 
esting exception  is  to  be  noted.  If  a  disagreement  arise  between  tlie 
chambers  upon  a  question  of  Hnance  or  of  military  recruitment,  the 
lowest  figures  or  numbers  are  to  be  considered  adopted. 

The  Eraperor  uaineH  not  only  the  members  but  also  the  presi- 
dent and  vice-president  of  tlie  House  of  Lords.  He  calls  and 
opens  the  sessions  of  the  Heidisratkf  and  may  close,  adjourn^ 
or  dissolve  it. 

008.  It  ii  within  the  prerogative  of  the  Emperor,  acting  with  the 
adTice  of  hia  ministers,  to  enact  any  laws  which  niny  seem  to  be  imme- 
diately neceesiiry  during  a  recess  of  the  Ha'hsriuh^  provided  they  be 
not  financial  laws,  or  laws  which  in  any  way  peminnentlr  encumber  the 
state.  But  such  laws  must  be  submitted  to  the  Itrichsrath  within  four 
weeks  after  its  next  assembling  (going  first  to  the  House  of  Represen- 
tatives), and  altogether  lapse  unless  submitted  to  the  licirhsratH  within 
that  time,  and  sanctioned  by  it. 

009.  The  ItandtagB.  —  The  greater  provinces  of  Au&tria  possess 
their  own  Lon<{iwjx,  or  legislatures,  and  to  these  belong  considerable 
legislative  powers.  The  KmptTor  names  the  chairmen  of  the  Landtags 
and  their  substitutes;  he  calls,  oi>en8,  and  m»y  close,  adjourn,  or  dis- 
solve the  Landtags.  But  their  assent  is  necessary  to  all  laws  which 
affect  the  provinces  which  they  represent,  and  their  privileges  consti- 
tute an  important  part  of  the  total  of  legislative  power  which  rest* 
Willi  the  representatives  of  the  people.  The  provinces  have  also  exten- 
live  rights  of  self-ad  ministration. 

610.  Local  Government.  —  The  Landtags  are  of  course  tlie 
most  conspicuous  organs  of  solf-govenmieiit ;  each  Landtiig 
consists  of  a  sin^^hj  chainlw^r  and  represents  tlie  same  four 
classes  of  voters  that  send  members  to  the  national  Reichm'athf 
—  with  the  addition  of  a  fifth,  official  class.  The  ailministra- 
tivG  organ  of  the  i)rovince  is  a  provincial  Committee,  as  in 
France  (sec.  345).  AVithin  the  province  there  are,  in  some 
parts  of  the  country,   circles,  whitih   are   areas   of  financial 
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administration;  and  throughout  the  country  the  siuailest 
arean  of  local  governuieut  are  the  Coiuiuuul'jj,  local  btxlies 
which,  acting  within  the  commission' of  general  statutes,  exer- 
cise considerable  powers  of  self-direction  through  a  communal 
Committee  and  a  communal  president  chosen,  together  with  a 
certain  number  of  assistants,  by  the  Committee. 

The  Commanefl  are  organs  of  tlic  provinces,  and  their  proftidenU  to 
a  certain  cxtciic  scrTe  tlie  general  state  adminiBtration. 

611.  The  Government  of  Hungary:  the  Executive. — The 
king  bears  substantially  the  same  relations  to  the  other 
powers  of  the  state  in  Hungary  that  he  bears  in  Austria :  the 
directing  head  of  the  state,  he  yet  must  act  in  all  administra- 
tive matters  through  the  ministers,  and  in  all  legislative  mat- 
ters through  the  RekfiHag.  Even  his  treaty-making  power  is 
limited  as  regards  Ifungary  in  the  same  way  that  it  is  limited 
as  regards  Austria  (sec.  607). 

Tlie  Iltingarian  Ministry  consists  of  ft  Hinister-PreBtdent  and,  if  he 
lioM  n»  portfolio,  of  eight  other  ministers:  a  minister  attendant  upon 
the  king,  a  minister  of  the  Interior,  a  minister  of  Finance,  a  minister  of 
Tublic  Works  nnd  Communication,  a  minifltor  of  Trade  and  Agriculture, 
a  minister  of  Justice,  a  minister  of  Heligion  and  Education,  and  a 
minister  of  Land  Defence.  Added  to  these  there  is  always  alao  a 
special  minister  for  Croatia-Slaronta. 

The  ministers  attend  the  sittings  of  the  chambers  and  play 
there  the  same  part  that  the  Austrian  ministers  play  in  the 
JlKivhsrath  (sec*.  C05). 

012.  The  Reichstag.  —  The  Rekhsiag,  the  national  repre- 
sentative body,  consists  of  a  House  of  Magnates  and  a  House 
of  liepreseutatives.  To  the  former  go  all  hereditary  peers 
who  pay  an  annual  land  tax  of  three  thousand  florins,  the 
highest  officiids  of  the  Roman  Catholic  and  Greek  churches, 
certain  ecclesiastical  and  lay  representatives  of  the  Protestant 
churches,  fifty  life  peers  appointed  by  the  king,  certain  mem- 
bers ej:  officio,  one  delegate  from  Croatia-Slavonia,  and  those 
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royal  archdukes  who  have  reached  their  majority  and  who  own 
landed  estates  ia  Hungary.  The  House  of  Kepr«seiitaLiv«» 
consists  of  four  hundred  and  fifty-three  members  elected  by 
direct  vote  for  a  term  of  five  years. 


i 


The  franchise  rests  upon  the  payment  of  n  small  amount  of  taxes 
lan4  ur  on  income.    Members  of  certain  learned  nnd  professional  classes, 
however,  possess  the  franchise  without  any  property  qiuiliflcation 

The  president  ami  vice-president  of  the  upper  house  are  nomiua 
by  the  kin^. 

As  in  t)ie  case  of  tlie  Austrian  representative  bodies,  so  also  in 
case  of  the  Ilungarian,  the  king  convenes  and  opens,  and  may  cloie, 
adjourn,  or  dissulve  ihem. 
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613.  Local  Government. — For  purposes  of  local  govern- 
ment Hungary  is  divided  into  shires,  certain  self-admiuistered 
cities,  and  Communes,  The  organization  is  throughout  sub- 
stantially the  siune.  In  eat'h  area,  —  the  Commune  excepted, 
—  there  is  a  president  who  represents  the  central  government ; 
in  each,  without  exception,  there  is  a  subordinate  officer  who 
is  executive  representative  of  the  local  body ;  and  in  each 
there  is  an  assembly,  in  part  representative  and  in  part 
primary,  ina^^much  as  those  who  are  most  highly  taxed  are 
entitled  to  bo  present. 

014.  Croatia -Slavonla.  —  Thero  is  not  in  Hungary  the  provincial 

organization  which  we  have  seen  to  exist  in  Austria  (sees.  000,  tilO). 
Croatla-Slavonia  is  the  only  constituent  part  of  the  IXungariaa  landi 
which  has  its  own  separnte  /uintluuj.  The  onjanieation  of  tins  territory 
is  in  all  respects  exeeptionrvl.  It  has  been  given  legal  righia  which  can- 
Dut  tw  taken  away  from  it  witltout  its  own  consent ;  And  it  has  a  dis- 
tinct administration  responsihlc  to  its  own  Landtag.  It  is  nevcrthclea 
of  course  an  integral  part  of  the  Hungarian  monarchy. 


S^VEDKX-NORWAY. 


615.  Danes  and  Northmen,  —  The  territory  of  the  thxee 
northern  kingdoms  of  Denmark,  Sweden,  and  Norway  very 
early  became   a  home  of  tho  Teutonio  peoples,  a  nursery  of 
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of  agreement  as  they  could  devise ;  bnt  that,  whether  under 
elected  or  untlrr  hereditary  monapch,  each  kingdom  should 
retain  its  own  laws  and  institutions. 

618.  The  Independence  of  Sweden, — For  Xorway  this 
union  with  Denmark  proved  of  lung  .staudiug,  Kot  until  1814 
waa  it  finally  severed.  Upon  Sweden,  however,  Denmark 
maintained  a  very  precarious  and  uncertain  hold,  now  niling 
her,  again  thrust  out,  and  favored  the  while  only  by  her  own 
power  and  by  the  sleepless  jealousies  of  the  patriotic  but  self- 
ish and  suspicious  Swedish  nobles.  At  length,  in  1523,  Sweden 
waa  able  to  break  finally  away  from  the  uiuou.  Her  deliverer 
was  Gtifltaf  Eriksson,  better  known  as  Gnstavus  Vasa,  who  by 
force  of  a  singular  genius  for  leatlership  and  war  fii-st  drove 
the  Dane  out  and  then  established  the  royal  line  which  was  to 
give  to  Europe  the  great  Gustaf  Adolf,  the  heroic  figure  of  the 
Thirty  Years'  "War.  Gustaf  Eriksson  i-eigned  for  thirty-seven 
years  (1523-15G0),  and  with  him  the  true  national  history  of 
Sweden  may  l>e  said  to  have  begun.  The  house  which  he 
founded  remained  upon  the  tlirono  of  Sweden  until  1818,  and 
under  the  long  line  of  sovereigns  which  he  inaugurated  the 
Swedish  constitution  was  worked  out  through  a  most  remarka- 
ble series  of  swings  back  and  forth  between  the  supremacy  of 
the  monarch  and  the  supremacy  of  the  royal  council.  Accord- 
ing as  the  personal  weight  of  the  king  ^-as  great  or  small  did 
the  royal  power  wax  or  wane. 

619.  Oscillating  Development  of  the  Swedish  Constitution. 
—  The  old  constitution  of  Sweden  associated  with  the  king 
a  powerful  council  of  nobler  and  an  assembly  of  Estates.  In 
the  latter,  the  Riksdag  {Rei^istag),  four  orders  had  acqiured 
representation,  the  nobles,  the  clergy,  the  burghers,  and  tho 
peasants.  For  two  hundred  years  the  constitutional  history  of 
Sweden  is  little  more  than  a  changeful  and  perplexing  picture 
of  the  ascendency  now  of  the  king,  now  of  the  Council  or  of 
the  Rik/tdag,  and  again  of  the  king,  or  of  the  Council  and 
mkitdog  combined.      With   Gustaf  Adolf   (1611-1632)   origi- 
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nattid  the  clumsy  plan,  retained  until  the  present  century, 
according  to  wliicli  each  of  tlie  orders  represented  in  the 
Riksdag  ai'tod  soparatrly  in  the  consideration  of  national 
affairs,  to  the  fostering  of  dissension  among  them.  By  dint  of 
the  niiisterful  iwHcy  of  Karl  XI.  (1G72-1G9T)  the  power  of  the 
CTOWu  was  made  absolute,  the  Council  eclipaetl.  Karl  XII.,  a 
great  soldier,  wasted  the  resources  of  the  country  and  tht.Teby 
prepared  the  way  for  a  det^line  of  the  royal  power.  171W  saw 
a  new  constitution  effected  which  gave  almost  entire  control  of 
affairs  to  the  Council  and  to  a  committee  of  one  hundred  drawn 
from  the  three  fii'st  Estates  of  the  Riksdtigj  and  1734  brought 
forth  a  new  code  of  laws.  Gustaf  111.,  however  (1771-1792), 
again  reduced  tlie  Council  from  its  high  estate,  and  left  to  the 
Jiik»(lag  nothing  but  a  riglit  to  vote  against  an  offensive  war. 
And  so  the  constitution  swung  backwards  and  forwards  until 
the  present  century. 

020.  Bemadotte  and  the  Accession  of  Norway.  —  The  great 
change  which  ushered  in  the  present  regime  in  Sweden  came 
in  1814,  when  by  the  Peace  of  Kiel  and  the  action  of  the 
Congress  of  Vienna,  Xorway  was  taken  from  Dcumai'k  and 
given  to  Sweden.  ICarl  XIII.  of  Sweden  (180i>-1818)  was 
childless ;  and  in  1810  the  Swedes,  willing  to  please  Nai>oleou, 
the  master  of  Eurojje,  chose  as  j>rince  and  successor  to  the 
throne  I5erna<lotte,  a  man  who  had  risen  from  the  ranks  to 
be  one  of  the  many  distinguished  generals  bred  in  the  service 
of  Napoleon. 

Ucrnadottc  ascended  the  Swedish  throne,  with  the  title  of  Karl  XIV^ 
in  1818,  but  he  had  really  come  into  the  possession  of  fall  royal  power 
In  1811,  on  account  of  the  failing  bcallli  of  Karl  XIII. 


It  turned  out,  however,  that  Bemadotte  was  more  ready  to 
oppose  Napoleon  than  any  longer  to  servo  him.  He  threw  the 
woiyht  of  Sweden  on  the  side  of  the  Allies,  against  the  designs 
of  France ;  and  Norway  was  Sweden's  reward  when  the  Allies 
made  their  deal  at  Vienna. 
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621.  Norway's  Fight  for  Independence  and  her  Kew  Con- 
stitution.—  Norway,  tUou^'h  willing  enough  to  escapa  tlie  ili> 
miiiioD  of  Dcuiuai'k,  did  not  care  to  exchange  for  it  an  oquiil 
bontloge  to  Sweden.     She  refuse*!  to  accept  the  settlement  of 
1814,  rose  in  rebellion  ag-Ainst  all  outside  control,  fmined  for 
herself  a  liberal  constitution,  and  essayed  once  more  the  r6le 
of  an  independent  kingdom.     And  her  new  constitution  hIib 
managed  to  keep.     Bemadotte  compelled  her  acquiescence  in 
the  union  with  Sweden,  but  did  not  force  upon  her  a  surrender 
^^of  the  institutions  which  she  ha<l  chosen  to  adopt. 
^m    622.   The  union  between  Norway  and  Denmark  accomplished 
Hat  Kalmar  ha^l  resulted  in  tlie  absolute  ]»ower  within  his  Nor- 
Hwegian  domain  of  the  common  king.     Allying  himself  with 
Hthe  citizen  class  in  the  natiomil  assembly,  the  king  hod  been 
able  to  crush  the  nobles^  and  eventually  to  destroy  all  consti- 
tutional liberties.     This  he  was  the  more  readily  euabled  to  do 


Hbecau.se  the  tliroite  of  Norway  had  early  become  hereditary  and 
the  Norwegian  nobles  had  thiis  been  robbed  of  that  sovereign 
influence  which,  under  tlie  elective  system  of  Denmark  ai 
^■Bweden,  they  hatl  long  contrived  to  retain.     The  new  const 
^tution  adopted  by  tlio  Norwegians  in  1814  naturally  spoke  s 
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orwegian  nouies  naa  tims  ueen  roooeu  oi  cnac  sovereign 
influence  which,  under  the  elective  system  of  Denmark  and 

consti- 
an 
extreme  revolt  from  the  long-hated  authority  of  kings.  It  wjui 
not  only  extremely  democratic,  it  was  also  largcdy  doctrinaire 
and  visionary.  Its  framers,  liaving  few  Norwegian  liljeities 
build  u|K)n,  had  recourse  to  the  always  futile  resource  of 
borrt)wing  foreign  experience.  They  embodied  in  the  new 
fundamental  law  constitutional  arrangements  which  they  hiul 
ken  from  England  and  the  United  States  and  which  found 
o  soil  of  Norwegian  habit  in  which  to  grow.  Still,  her  new 
Constitution  gave  Norway  a  valuable  impulse  towards  regulated 
political  liberty;  and,  if  not  carried  out  at  all  points,  was  at 
least  a  promise  of  things  hoped  for  and  afterwards  to  be  in 
great  mea.snre  attained. 

623.  Constitutional  Contrast  between  Sweden  and  Nor- 
way.—  In  Swedeu  there  had  been  no  such  democratic  rovolu- 
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rofal  power  igwlniiMnt  Dmoh^km  Iks  utmrtiBg  example 
of  Xorv^a  note  >im|ile  and  Iflxal  cuaatitiilioa  had  nuieh  to 
dawithtliereTisiooof  the  JUbday  nadfertakM  in  ld66;  and 
it  is  iimxwtinnilik  that  the  demncntic  ideas  eabodied  in  the 
teidiaeHtal  law  of  the  Norv^jan  fcinyiw  have  woriced  as  a 
powertul  leaven  in  Swedish  pofitaesL  S&owlj  but  anrdj,  and 
piiDcipollj  by  the  morement  of  Sweden,  the  two  eountries  bare 
*dfawa  towards  each  other  in  instttnttaaal  derdopment. 

624.  The  Faadaneitil  laws.  — The  present  fundamental 
lawofSweden-NoTwajooosists  of  three  parts:  (a)  the  sepazate 
ewtiiutioual  laws  of  Sweden^  (&)  the  sepante  eoastztatianal 
laws  of  Tforway,  and  (c)  the  Impenal  JWdbade  of  Aagiist» 
1815,  wiiich  binds  the  two  ooontries  together  under  a  commou 
»oTeTeig:n.  This  last  is,  so  £ar  as  Sweden  is  eoDoemed,  a  mere 
tr«at)',  hariog  nerer  passed  the  SSMa^  as  a  eonstitnent  law 
of  the  kingdom ;  but  for  Norway  it  is  an  integral  part  of  ber 
constifaation,  baving  been  formally  adopted  as  such  by  the 
3tcvM^,  (a)  The  separate  fundamental  laws  of  Sweden  baFe 
never  been  embodied  in  any  single  written  oonstitation,  but 
consist  of  various  laws  regulative  of  the  sucoeBsion  to  the 
throne  passed  in  the  period  of  dynastic  change  (1S09-1S10);  of 
wrtiin  iiortioos  of  the  great  enactments  of  February,  181(», 
whirh  gave  tu  the  Riksdag  au  orderly  arrangement  of  its  four 
Estates  and  regulated  the  order  of  legislative  business ;  of  the 
en4»ctments  of  June.  18C$.  which,  abolishing  the  fourfold 
ooTLAtitution  of  the  Riksdn^^  substituted  two  popular  houses ; 
and  of  the  laws  guaranteeing  freedom  of  the  press,  passed  in 
May^  l^l^i  anJ  July.  1812.  Taken  together,  these  laws  consti- 
taie  a  body  of  fundamental  provision  slowly  built  up  by 
Swedish  statesmen  upon  the  somewhat  inconstant  bases  of 
Swedish  oonstitational  precedent     Perhaps  its  most  signifi- 
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i^Stt  fwitnro  appears  in  tho  detail  with  which  the  enaotmonts 
of  ISIO  enter  into  the  regubition  of  the  order  and  methods  of 
business  in  the  Riksdag.  Under  tho  former  complicated  divis- 
ion of  tliat  body  into  four  separate  houses  minute  regulative 
detail  was  of  course  necessary,  and,  as  seen  in  the  laws  of  1810, 
is  illustrative  of  one  of  tho  chief  and  most  interesting  difficul- 
ties of  constitutional  development  in  Sweden,  (h)  The  consti- 
tutiomd  laws  of  Norway,  on  the  other  hand,  are,  equally  from 
the  nature  of  the  case,  very  much  more  simple.  They  consist  of 
the  treaty  of  peace  signed  by  Sweden  and  Denmark  at  Kiel,  on 
the  14th  January,  1814,  whereby  Denmark  renounced  her  claim 
to  Norway  in  favor  of  Sweden;  of  the  constitution  framed  by 
the  Norwegians  iu  May,  1814,  during  the  struggle  against  all 
foreign  control ;  and  of  the  Imperial  ReicJisacte  of  August,  1815, 
which  Sweden  has  continued  to  observe  as  a  treaty  merely,  but 
which  Norway  has  made  a  i)art  of  her  constitution. 

625.  The  Common  Government:  The  King. —  The  thong 
which  binds  Sweden  and  Norway  together  is  the  authority  of 
their  common  king;  but  this  authority  has  one  character  aa 
respects  Sweden  and  quite  another  as  respects  Norway.  The 
fundamental  laws  of  each  kingdom  constitute  it  a  limited 
monai'chy,  but  only  in  Norway  does  it  seem  to  l)e  the  chief 
object  of  constitutional  provision  to  limit  royal  jiowcr.  Both 
the  active  and  the  obstructive  parts  of  the  king  in  legislation 
are  much  more  considerable  in  Sweden  than  in  Norway.  In 
Sweden  it  rests  exclusively  with  him  to  fnrmidate  what  are 
there  denominated  'economic  laws,'  administrative  laws, 
namely,  regulative  of  trades,  commerce,  and  manufacture,  and 
of  mines  and  forests.  He  is,  moreover,  tho  sole  and  sovereign 
author  of  police  regulations,  and  of  laws  c-ontrolHng  vagrancy ; 
he  has  power  to  make  rules  concerning  the  erection  of  build- 
ings and  to  originate  ordinances  touching  sanitary  precautions 
and  protection  against  fire.  As  regards  all  other  laws  he  uuist 
act  jointly  with  the  Riksdag;  but  his  veto  is  in  every  case 
absolute. 
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Sweden  and  ten  ipecinl  representHttrea  r>f  Norway  (aeo.  606).  If  the 
IntciregTium  or  minority  continue  more  ihnn  a  year,  lioweror,  the 
national  represontntives  mu«t  be  cnlted  tOKt-lhor  and  ^iven  nn  oppor- 
tunity to  ronke  other  nrrangi'ments.  If  the  king  be  sick  or  absent,  his 
heir,  if  of  age,  governs  in  his  stead. 

G2S.  Foreign  and  Common  Affairs.  —  Almost  the  only 
coiuiHou  uHairH  uf  ihe  twu  kui^^dututi  wliii-h  uru  mutters,  not  of 
agreement  between  them,  but  of  sovereign  action  on  the  part 
of  the  king  acting  for  both,  are  those  affairs  which  affect  the 
relations  of  Norway  and  Sweden  with  foreign  countries.  In 
this  fielil  of  foreign  affairs  the  king  haa  power  to  dtMrhue  war 
and  conclude  peace,  to  form  or  tlissolve  alliimces,  to  use  ships 
of  war  or  troops,  to  send  or  recall  ambassadors,  — has,  in  brief, 
all  the  prerogatives  of  sovereigllt3^  Hia  power  to  act  thus  for 
both  kingdoms  docs  not,  however,  merge  Sweden  and  Korway 
as  regards  international  relations :  they  retain  their  separate- 
ness  and  individuality  in  the  family  of  nations  ;  and  the  king 
may,  and  often  does,  conclude  treaties  affecting  one  of  his  king- 
doms only.  Peace  and  war  are  of  course,  however,  common  to 
both  kingdoms. 

020,  The  king  is  asiisted  in  these  functions  by  no  common  minister 
of  foreign  aCTairs :  he  acts  through  the  Swedish  niinister,  Norway  linving 
no  minister  of  foreign  affnirs  at  all.  Certain  other  ministers  of  stnte 
mtist  be  pn>flent  wlien  the  Swedish  foreign  minister  Inys  di]ili>mfltiL* 
nffftirB  before  the  king ;  and  wlion  ftuch  matters  dircclly  afTect  Norwjiy 
a  Norwegian  minister  of  state  mupt  be  present. 

Norwegians  find  ground  for  si'rious  objection  to  the  present  conslitu- 
tiooal  arrangements  existing  between  the  two  countries  in  their  own  loo 
■light  hold  U]K>n  the  conduct  of  foreign  affain. 

630.   War.  —  If,  in  the  exercise  of  his  great  international 

functions,  the  question  of  war  arise,  the  king  must  take  the 

opinion  of  a  joint  Cotmcil  of  the  two  kingdoms  (sec.  634),  but 

he  is  not  legally  bound  by  its  opinions.    He  must  himself 

^uine  the  full  resj:>ouMbility  of  deciding  the  question. 

*<ll     A  fti      *n  limitation  rc»t«  upon  the  myal  power  as  regards  the 
fl5C  of  the  Norw^^gJ*"'""*^"' 


FIc  may  freely  call  oat  the  whole  mititar/ 
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force  of  Sweden,  both  land  and  naval,  but  he  mny  not  uic  the  Norwegian 
troop*  of  the  line  without  the  express  consent  of  the  Storihiny.  The  Nor- 
wegian mililtn,  moreover*  cannot  under  any  circumstances  be  employed 
outside  of  Norway,  and  it  ia  within  Che  competence  of  the  Storthing  at 
any  time  to  increase  the  militia  at  the  expense  of  ihc  regular  line.  Il 
has  indeed  actually  done  this. 

032.  Leglalative  Control  of  Foreign  Relatlona.  —  Of  course,  too. 
the  king  must  in  every  exercise  of  his  ruyal  powers  act  within  the  limits 
of  the  fundamemal  law.  ITe  cannot  enter  into  any  agreement  with  a 
foreign  country  which  is  not  consistent  with  the  conetttutions  of  his 
kingdoms ;  he  may  not  conclusively  pledge  the  legiBlatures  of  his  king- 
doms to  any  actiuu  or  to  any  expenditure  of  money  ;  and  he  is  of  course 
in  a  Inrge  measure  dependent  upon  llieir  co-operation  for  the  execulioa 
of  treaties.  But  these  are  the  familiar  limitations  of  modem  rcprcscnta- 
tire  government. 

633.  Concurrent  Legislation.  —  Matters  which  are  of  com- 
mon interest  to  the  two  countries,  but  which  lie  outside  of  the 
prerogatives  of  the  common  king,  are  regulated  by  coucumint 
identical  resolutions  or  laws  passed  by  the  Riksdag  and  the 
Stortkiiig  severally- 
Important  example*  of  tuch  concurrent  laws  are  those  which  affect 

the  money  systeuu  of  the  two  countries,  and  those  which  concern  the 

Lapps. 

631.  The  Joint  Councils.  —  The  place  of  a  common  ministry' 
to  advise  the  king  touching  questions  which  affect  the  inter- 
ests of  both  kingdoms  is  taken  in  Sweden-Norway  by  a  com- 
plicated system  of  Joint  Councils  of  State.  Whenever  any 
matters  are  considered  in  tbe  Swedish  Council  of  State  at 
Stockholm  which  concern  Norway  also,  the  Norwegian  minister 
resident  and  the  two  Norwegian  Councillors  who  attend  the  king 
must  be  called  in ;  and  whenever  practicable  the  opinion  of  the 
whole  Norwegian  Administration  must  be  sought  and  obtained. 
Whenever,  on  the  other  hand,  matters  which  directly  affect 
Sweden  are  under  debate  in  the  Norwegian  Council  of  State  at 
Christiania,  that  Council  must  likewise  be  strengthened  by  the 
presence  of  three  Swedish  ministers.    T]iere  is  thus  both  a 
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weaian-Norwegian  and  a  Norwegian-Swedish  Joint  Council 
State;  and  not  a  little  doubt  exists  among  publicists  in  the 
two  kingdoms  as  to  what  particular  matters  ore  proper  to  the 
consideration  of  one  and  what  to  the  consideration  of  the  other 
of  these  anomalous  bodies.  The  whereabouts  of  the  king 
serves  as  a  rough  criterion  as  to  the  predominanoe  of  Sweden 
or  of  Norway  in  these  Councils. 

The  apberc  of  these  Cuundls  is  qa'ite  extended.  It  includes  tlie 
consideration  of  questions  of  war  and  peace,  the  oversight  and  the  costs 
of  the  diplomatic  service,  inter-territorial  relations,  the  btilance  of 
flnnacinl  accounla  between  the  two  countries,  aud  all  reciprocal  affairs 
in  which  the  intimate  co-operation  of  the  two  kingdoms  is  necessary. 

635.  Citizenship.  —  There  is  no  common  citizenship  for  the 
two  kingdoms,  although  Swedes  are  allowed  by  Norwegian  law 
to  acquire  citizenship  in  Norway  by  mere  residence.  Certain 
reciprocal  advantages  are,  however,  of  course  accorded  :  citizens 
of  either  country  may,  for  instanno,  own  land  in  the  otiier; 
interstate  trade  is  encouraged,  aud  a  joint^wnership  of  vessels 
is  fatulitated. 

Legal  banishment  from  one  kingdom  is  banishment  from  the  other. 

G36.  The  Government  of  Sweden.  —  In  all  matters  of  in- 
ternal legislatioa  and  administration  the  two  kiug<loms  are  as 
distinct  as  if  no  legal  relations  existed  between  them.  Eatdi 
has  its  own  8ep.arate  treasury,  its  own  bank,  its  own  money 
system,  its  own  army  and  navy ;  and  eacli  has  its  own  complete 
atlmiuistrative  aud  legislative  orgauizalion. 

637.  The  Swedish  Executive :  The  King  and  Council.  — 
Sweden's  theoretical  development  in  the  field  of  constitutional 
law  has  l>een  leas  complete  than  her  practical  development. 
!  Her  fundamental  law  recognizes  only  a  twofold  division  of 
governmontjil  powers,  into  Executive  and  Legislative.  Judicial 
ix>wer  is  supposed  to  reside  in  the  kiug,  and  is  in  theory  in- 
distinguishable from  the  Kxecutive  power.  As  a  matter  of 
practice,  however,  though  the  king  nominates  the  judges,  they 
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are  quite  as  independent  of  him  as  tlioy  would  bo  were  Swedrsi 
theory  upon  tliis  head  more  advanced. 

638.  The  positioa  and  character  of  the  Swedish  Executive 
are  in  some  respects  peculiar.  The  king  is  ehargi'd  to  a  quite 
extraonlinary  extent  not  only  with  the  general  oversight  but 
also  with  the  detail  of  mlmiuistration :  the  ministers  are  not 
80  much  directing  heads  of  departments  as  councillors  of  state 
assigned  the  duty  of  advising  the  monarch.  They  have  se;its 
in  the  Miksdag  with  a  full  voice  in  all  its  debates  and  the  right, 
exercised  in  the  name  of  the  king,  to  initiate  legislation.  This 
connection  with  the  legislature  involves  also,  as  a  uatund  con- 
sequence, frequent  resignations  of  the  ministers  in  cases  of 
unalterable  disagreement  between  themselves  and  one  or  both 
of  the  chambers ;  but  ministerial  responsibility  is  not  as  yet 
a  recognized  principle  of  the  constitution.  Not  only  the  full 
C(pKility  of  the  two  uliainbers  sfciuds  in  the  way  of  its  develop- 
ment, but  also  the  authority  of  the  king.  The  ministers  serve 
too  miuiy  masters  to  be  altogether  responsible  to  any  one  of 
them.  In  respect  of  her  Executive,  therefore,  Sweden  may 
be  said  to  stand  half-way  between  England  and  Franc*,  where 
ministers  are  wholly  responsible  to  one  house  of  the  legislature, 
and  Germiiiiy,  where  the  ministers  are  respontiible  to  the  sov- 
ereign alone. 

030.  Tlie  oxecutire  departments  in  Sweden  are  the  following  seven: 
Foreign  Affnirs,  .Tualicc,  Land  Defence,  Sea  Jicfeneo,  CivU  Affairs 
(Interior),  Finance,  Ecclesiastical  Affairs.  At  the  hemt  of  the  Coun- 
cil of  State  (the  cullectJYc  ministry)  stunds  a  prime  minister  who  fs  not 
generally  assl^ed  any  specific  executive  duties.  The  division  of  busi- 
ness among  the  departint^nts  rests  entirely  with  the  king.  Although 
the  king  governs,  however,  so  far  as  one  man  may,  every  decree  which 
lie  issues  must  he  countersigned  hy  tlie  head  of  the  department  whose 
affairs  it  concerns. 


640.   The  Riksdag. — The  national  Rlktulfuf  consists,  m  in 
most  other  governments,  of  two  chambers.     Of  these  one,  the 
ler  chamber,  eonsists  of  one  hundred  and  forty-three  mem- 
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bera  rliosen  for  a  term  of  nine  years  by  the  representative 
lK>ilic3  of  the  couDties  and  thu  councils  of  the  larger  towns  i 
these  electoral  l>odiea  being  in  their  turn  chosen  upon  the 
basis  of  a  comi^licaterl  communal  franchise  granted  chiefly  on 
property  or  income.  The  lower  house,  numljeriug  two  hundred 
and  twenty-two  members,  is  chosen  for  a  term  of  three  years 
by  the  electors  of  the  towns  and  of  the  rural  districts,  eitlier 
by  direct  or  by  indirect  vote  as  a  majority  of  the  electors 
prefer.  The  rural  districts  are  allowed  one  member  for  every 
forty  thousand  inhabitants,  the  towns  one  for  every  ten  thou- 
sand inluibitants,  the  latter  being  thus  given  the  preference  in 
represetitation. 

This  does  not,  however,  rcsuU  in  the  return  of  a  majority  of  town 
nicnilicrs.  Only  sevcnty-aix  meuibers  are  returned  by  the  towns,  one 
hundred  and  forty-six  by  the  rural  districts. 

In  a  majority  of  the  electoral  districts  the  roto  Is  now  direct,  by 
clioioc  of  the  electors. 

'Ilie  prtiportion  of  representation  in  the  upper  bouse  is  one  member 
for  every  lliirly  tliousand  inhaltitanls.  The  rural  population  has  by 
ttiis  arrangement  a  larger  representation  in  the  upper  than  in  the  lower 
bouse.  Ouly  the  municipal  couneils  of  those  towns  partitipate  in  the 
elections  to  this  house  whose  population  is  not  represented  in  tlie 
county  councils.  Such  towns  are  only  four  in  number:  Stockholm, 
Gotcborg,  Malmii,  and  Norrkoping. 

The  meml»er8  of  the  upper  house  are  not  elected  for  a  joint  term  of 
nine  years,  but  each  member  is  chosen  to  serre  that  length  of  time:  so 
that  if  any  member  be  chosen  to  fi|]  a  vacancy  his  term  will,  of  course, 
overlap  the  terms  of  the  members  previously  elected.  The  body  ii 
thus  given  a  sort  of  continuous  existence. 

641.  Joint  Legislation  upon  Financial  Questions.  —  It  is 

a  peculiarity  of  Swedish  constitutional  an-angements  that, 
under  some  eireumstanoes,  the  two  houses  are  fused.  Legisla- 
tive business  is  under  the  general  direction  of  a  joint  committee 
of  the  two  chambers,  and  in  case  of  a  diifereuce  of  opinion 
between  the  houses  upon  financial  matters  a  decision  is  reached 
in  joint  session.  Tlte  houses  meet  in  joint  session  for  no 
other  purpose,  however. 
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642.  Local  Government.  —  Local  government  rests  in 
Sweden  ui)on  very  ancient  historical  foundations.  The  prLmi- 
tive  Germanic  institutions  of  self-government  have  there  never 
been  entirely  overlaid  or  lost.  In  the  Comnimies,  the  oldest 
and,  so  to  say,  most  natural  areas  of  local  administration, 
there  is  almost  complete  autonomy,  the  people  themselves 
acting,  where  the  size  of  the  community  does  not  forbid,  in 
primary  assemblies,  quite  after  the  immemorial  fashion.  The 
counties  are  more  artificial  constructions  of  a  later  date  and 
are  presided  over  by  officers  appointed  by  the  king;  but  in 
them  also  popular  representatives  play  an  important  super- 
visory part. 

643.  Changes  in  the  Constitution. — Changes  in  the  con- 
stitution can  be  quite  simply  effected.  If  proposed  by  one 
Hiksditg  and  adopted  by  the  next  (the  next  after  an  election 
for  the  lower  house)  they  become,  with  the  royal  assent,  in- 
corporated parts  of  the  fundamental  law. 

6-14.  The  Government  of  Norway :  The  Norwegian 
Executive. — The  kiug  stands  in  substantially  the  same  rela- 
tions to  his  Council  in  Norway  that  he  occupies  towards  his 
Council  in  Sweden :  the  supreme  deciding  authority  is  bis. 
Alike  in  Norway  and  in  Sweden  he  must  take  the  opinion  of 
his  ministers  upon  public  questions;  and  when  he  is  in  Sweden 
he  may  not  take  any  decision  upon  Norwegian  affairs  without 
bearing  the  advice  of  the  three  Norwegian  councillors  who 
attend  him  there.  On  important  Norwegian  measures  not 
demanding  haste  he  must  even,  when  in  Sweden,  ask  tho 
written  opinion  of  the  whole  Norwegian  CounciL  But  the 
decision  is  his  in  any  case.  His  constant  alienee  in  Sweden, 
however,  gives  a  weight  in  govermnent  to  the  Norwegian 
Council  which  its  Swedish  counterpart  never  possesses.  The 
king  must  leave  to  the  Council,  acting  under  the  presidency  of 
a  viceroy  or  of  the  prime  minister,  the  major  part  of  the 
governing  authority,  including  even  his  veto ;  and  his  power 
to  reverse  its  action  is  strictly  limited.     As  regards  their  relfr* 
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tions  to  tho  national  legislature  the  Norwegian  do  not  differ 
greatly  from  the  Swedish  ministers.  They  Bit,  without  voting, 
in  the  Stortfiing;  they  have  the  privilege  of  initiative,  and 
they  are  under  no  constitutional  obligation  to  resign  in  case  of 
defeat  (sec.  638). 

645.  The  Norvrrgifta  Council  of  SUte  consists  of  tiro  parti»  (a)  a 
iiunister  of  state  nnd  two  councillors,  all  three  of  whom  nccompnny  the 
king,  and  (/>)  ihc  'Government'  proper,  coniisting  of  a  minlBtcr  of 
itAt«,  as  prime  minister,  and  six  or  seven  other  ministers,  according  as 
the  prime  minister  has  or  has  not  a  portfolio.  For  the  administrativo 
departments  in  Norway,  uo  in  Sweden,  are  seven  in  nanibcr;  namely, 
Ecclesinstical  Affairs,  Justice,  Interior,  Finance,  War  (including,  Bince 
iSSo,  the  navy).  Public  Works,  and  Audit.  The  division  of  business 
among  the  several  departments  rests  with  the  king. 

646.  The  Storthing.  —  The  national  Storthing  has  a  charac- 
ter and  constitution  quite  peculiarly  its  own.  It  is,  in  fact,  a 
single  body,  elected  as  a  whole,  but  self-divided  for  ordinary 
legislative  business  into  two  sections,  a  Lagthiiig  and  an 
Oilelsthing.  It  is  chosen  for  a  term  of  tiiree  years  and  consists 
of  one  bundled  and  fourteen  members,  thirty-eight  (or  one- 
third)  of  whom  are  returned  by  the  towns,  seventy-six  (or 
two-thirds)  by  the  rural  districts. 

Tliis  proportion  is  fixed  by  law  and  can  be  changed  only  by  consti- 
tutional proTision, 

The  franchise  rests  upon  a  property  qualifle«tinn,  and  the  roting  is 
indirect.  lu  the  cities  the  secondary  electors  are  chosen  tn  the  propor- 
tion of  one  to  every  fifty  voters;  in  the  country  districts  in  the  proper^ 
tion  of  one  for  every  one  hundred  roters, 

647.  Upon  the  assembling  of  a  new  Storthing  one-fourth  of 
its  members  are  selected,  by  the  Storthing's  own  vote,  to  con- 
stitute the  Lagthing;  the  remaining  three-fourths  constitute 
the  Odelsthing;  and  with  tlie  Oddsthing  remains  the  right  to 
originate  all  measures  of  legislation.  The  Lagthing  is  thus, 
as  it  were,  merely  a  committee  of  the  Storthing  set  apart  as  a 
revisory  body,  a  sort  of  upx)er  chamber.    It  is  only  with  regard 
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to  ordinary  bills,  however,  that  the  Storthing  acts  in  tliis  way 
as  two  bouses.  Constitutional  aud  iinancial  questions  it  con- 
siders as  a  single  body. 

In  caae  the  [Aigthing  twice  rejects  any  mcaiure  tent  to  it  by  the 
OdehtJiinff,  the  difference  is  decided  in  Joint  aession  by  a  two-tl)trda  rote. 

G48.  Local  GoTemment.  —  Local  government  in  Korway 
does  not  rest  upon  the  same  undisturbed  foundations  of  his- 
ti^rical  tradition  which  in  Sweden  uphold  it.  The  laws  which 
give  to  it  its  organization  date  from  1837.  By  these  the  country 
is  divided  into  tlistricts  and  communes,  in  the  government  of 
both  of  which  the  people  are  represented,  but  in  both  of  which 
officials  appointed  by  the  central  Government  exercise  consid- 
erable powers  of  oversight  and  control. 

CM,  Changes  of  Constitution.  — Constitutional  amendment 
is  effected  in  Norway  substantially  as  in  Sweden.  Proposals 
of  amendment  must  be  introduced  at  the  Jirst  ordinajy  semion 
of  the  Storthing  held  after  an  election,  and  must  be  finally  acted 
upon,  without  alteration,  during  the  first  session  of  the  next 
Storthing.  The  votes  of  two-thirds  of  the  members  present  are 
required  for  the  passage  of  such  amendments,  and  the  king's 
veto  operates  as  in  other  cases  (sec.  626). 

650.  The  Two  Countries. — More  than  seventy  years  of 
successful  union  (1814-1889)  now  stand  behind  this  singular 
dual  monarchy  of  Sweden-Norway.  The  attitude  of  Sweden 
towards  her  partner  land  has  been  marked  during  most  of  this 
jtcriod^  as  the  attitude  of  the  stronger  towards  the  weaker  party 
should  be,  by  not  a  little  forbearance  and  consideration.  The 
two  countries  have  concurred  in  removing  also  all  the  more 
serious  causes  of  i)08sible  commercial  irritation  between  them, 
—  each  opening  its  markets  to  the  natural  products  of  the  other. 
Sweden,  nevertheless,  has  the  prej)onderant  weight  and  influ- 
ence in  all  common  affairs,  particularly,  of  course,  in  the  regu- 
lation of  the  foreign  relations  of  the  two  kingdoms  (sec.  628). 
Her  policy,  moreover,  is  often,  when  considered  from  Norway's 
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pouit  of  view,  a  Swedish  policy  merely,  looking  directly  or  in- 
directly towards  Swedish  iiontrol.  Not  a  few  causes  of  jealousy, 
not  a  few  points  of  friction,  remain  in  the  system.  An  inflti- 
ential  party  in  Norway,  therefore,  of  course  desires  an  even 
larger  measure  of  independence  and  home  rule  than  is  now 
possible  without  fundamental  constitutional  change,  suspi^rt- 
ing,  probably  not  without  just  cause,  that  it  is  the  object  of  a 
certain  party,  at  any  rate,  if  not  of  all  parties,  in  Sweden,  to 
weaken  the  gnarantees  of  liberty  now  existingj  and  to  draw 
Norway  even  further  within  the  circle  of  Swedish  control. 
Tlie  future,  it  would  seem,  must  assuredly  bring  forth  either 
greater  consolidation  of  the  dual  government  or  a  now  and 
better,  because  closer,  scheme  of  confederation. 
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stitutions  which  the  Romans  bad  seen  in  use  among  their 
redoubtable  foes  beyond  the  Hhine  bufore  ever  the  Empire  had 
suffered  serioiis  inroad. 

652,  Primitive  Teutonic  Institutions.  —  These  institutions 
had  none  of  the  national  character  which  they  Tvere  in  the 
course  of  time  to  acquire.  They  illustrated  the  well-knuwn 
historical  sequence,  in  which  local  government  always  precedes 
central  government.  Men  governed  themselves  as  families  and 
small  conirannities,  before  they  were  governed  ;is  nations.  For 
the  Germans  of  that  early  time  the  village  was  the  centre  of 
political  life ;  national  organization  they  at  first  scarcely  knew 
except  for  purposes  of  war;  kingship  am<mg  them  was  honor- 
ary and  typical  rather  than  real.  The  freemen  of  each  little 
community  in  times  of  peace  directed  their  own  affairs  with 
quite  absolute  freedom  in  village  meeting.  Even  in  war  each 
freeman  had  a  vote  in  the  distribution  of  booty  and  could  set 
his  own  imperative  individuality  as  a  more  or  less  effectual 
check  upon  the  wilfulness  of  his  commander  (sees.  162-165). 
A  very  fierce  democratic  temper  seems  to  have  ruled  in  the 
politics  of  that  rough  primitive  time.  And  it  is  not  at  all 
likely  that  this  temper  was  a  whit  abated  among  the  hardy 
pirateSi  as  tempestuous  as  the  nortliern  waters  which  they 
braved,  who  founded  new  kingdoms  in  Britain  in  the  fifth 
century. 

653.  Institutional  Changes  effected  by  Conquest.  —  It  was 
kingdoms,  however,  and  not  mere  loose  tribal  confederacies, 
which  they  established.  Concerte(i,  org;uiized  movements  for 
conquest  did  the  same  thing  for  the  Angles  and  Saxons  that 
they  did  for  the  Franks  (sees.  234,  235)  :  they  made  real  king- 
ship necessary  as  an  abiding  basis  for  national  organization. 
The  military  leader  was  of  necessity  constituted  permanent 
king,  tlie  same  cohesion  being  needed  to  follow  up  and  enjoy 
conquest  that  had  been  needed  to  effect  it.  But  the  new  king- 
doms were  at  first  quite  small, — small  as  the  island  was,  it 
held  many  such,  —  and  the  internal  organization  of  the  tribes 
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waA  pnjbably  not  deeply  affected  by  the  faet  that  a  throne 
l»een  set  up.  The  people  gathered,  as  waa  their  lorg-tirae,  their 
iuiEufmoriaJ  wont,  into  more  or  less  compact  bat  always  small 
citrniniinitieH,  enj<»yiiig  their  lands  at^'ording  to  some  system 
of  iuiimntm  rtwnership  whitdi  left  the  chief  pastures  and  the 
jnincifml  water  snpply  open  to  use  by  all  and  reserved  only 
thi^  arable  land  to  separate  use  by  individuals,  —  a  separate  nae 
whirh  individnals  enjoyed,  howerer,  subject  to  the  control  of 
the  commnnity.  Jtintic^  and  K'>vemment  still  proceeded,  aa 
of  old«  fr^nn  the  meeting  of  villajje  freemen. 

G.>1.  The  Hundred-moot  and  the  Folk-moot. — But  there 
was,  bi-'sidi's  this  local  organization  time  out  of  mind  habitual 
witli  the  Germans,  a  wider  organization  possessing  features 
whi<!h  iM>HHil*ly  hail  not  been  known  in  forms  quite  so  fully 
and  symmetrically  develope<l  and  integrated  in  earlier  Ger- 
manic practice.  Communities  were  combined  into  *  hundreds,' 
and  it  was  a  combination  of  'hundreds,'  doubtless,  that  con- 
Htitult-'d  tho  little  kingdoms  of  the  first  periods  of  Saxon 
dominion,  —  some  of  which  at  any  rate  became  the  'shires' 
or  counties  of  the  Liter  times  when  oU  £ngland  was  united 
under  one  rule.  The  'hundred/  like  the  smaller  units  of  the 
nyHtcni,  the  8cv4'nil  villages  or  communities,  had  its  'moot'  or 
mootinf^,  comiKwed  of  the  priest,  the  reeve,  and  four  men  from 
each  township  within  its  limits.  The  principal  functions  of 
this  huuthed-moot  were  those  of  a  court:  for  tho  hundred  was 
di.Htim'tively  a  judicial  rather  tluin  an  administrative  district. 
Above  the  huudrt'd-mcMit,  at  the  top  of  the  primitive  system, 
was  tho  generjil  folk-moot,  a  general  assembly  of  the  freemen, 
playing  tlie  same  part  of  tril»al  or  national  council  that  Tacitus 
had  HOi'u  similar  aasen\blics  play  in  Germany  in  the  first 
century. 

(i.M.  English  Kingdom  and  English  County.  —  Wlien  the 
EngliHh  kingdoms  wore  many,  each,  probi^bly,  had  its  general 
council,  which  sat  under  the  presidency  of  the  king,  and  which 
od vised  with  him  concerning  the  common  interests  with  some 
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at  least  of  the  old  autLoritativmess  whirh  its  conclusions  had 
possessed  before  the  new  kingship  haii  been  created.  When 
England  had  been  made  a  single  kingdom,  iu  the  later  days 
when  the  Norman  c-ouquest  waa  drawing  near,  these  divisions 
of  the  land,  these  kingdoms  which  had  once  had  such  indepen- 
dent political  life,  sank  to  the  1*018  of  conntiesj  and  their  folk- 
moots,  which  hud  once  been  in  a  sense  national  assemblies, 
became  mere  shire-moots,  mere  county  courts,  presided  over  by 
the  sheriff  as  representative  of  the  king,  the  bishop  as  repre- 
sentative of  mother  Church,  and  the  ealdorman  as  representa- 
tive of  the  nation,  and  composed  of  the  landowners  of  the 
shire,  the  reeve,  priest,  and  four  men  from  each  township, 
twelve  representatives  from  each  hundred,  and  all  officials. 

CtW.  The  Witenagemot.  —  National  authority,  meantime, 
had  passed,  so  far  as  it  had  passed  to  any  assenibly,  to  an- 
assembly  of  another  kind,  to  a  great  council  called  the  Wit- 
enagemot, or  nsacmbly  of  the  Wise.  We  have  no  certain 
knowledge  of  the  exact  character  of  this  famous  national 
body;  but  we  are  probably  warranted  in  concluding  that  it 
was  formed  more  or  less  closely  upon  the  model  of  the  assem- 
blies which  it  had  displaced.  The  national  councils  of  tho 
smaller  kingdoms  of  tlte  earlier  time,  which  had  now  shrunk 
into  mere  shire  courts,  lianded  on  their  functions  of  general 
counsel,  and  also,  no  doubt,  iu  theory  at  least,  tht'lr  organiza- 
tion, to  this  Witemifjemot^  tlio  representative  of  a  wider  nation- 
ality, Probably  it  was  within  the  right  of  every  fr«;enian  to 
attend  and  vote  in  this  great  meeting  of  the  nation ;  but  as  a 
matter  of  fact,  its  membership  was  limited,  apiKii^ently  from 
the  iirst.  to  the  chief  men  of  the  shires  and  of  tliu  royal  house- 
hold. To  it  came  the  sheriffs,  the  ealdormen,  the  bishops,  and 
chief  officers  and  thegns  about  the  king's  person. 

6r)7.  Powers  of  the  Witenagemot.  —  Its  powers  were  very 
great  imlced,  in  theory  always,  perhaps  at  first  in  priictice  also. 
To  it  Iwlouged  the  old  popular  prerogative  of  electing,  or  upon 
occasion  deposing,  the  king.    It  gavo  or  withheld  its  consent 
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to  grants  of  the  public  land.  It  was  the  supreme  court  of  the 
kingdom,  for  both  civil  and  criminal  cases.  It  shared  with 
the  king  the  law-making  and  appointing  power,  and  joined 
him  in  the  imposition  of  taxes.  As  the  king  grew  in  power 
and  influence,  the  cooperation  of  the  Witenarfemot  in  judgment 
and  legislation  became  more  and  more  a  matter  of  form  only ; 
but  always  there  were  two  or  three  yearly  meetings  of  the 
body,  and  its  action,  though  in  most  things  merely  formal  and 
perfunctory,  was  yet  a  necessary  and,  symbolically,  a  valuable 
form,  preserving,  as  it  did,  the  memorj",  if  no  more,  of  the 
nation's  freedom. 

Co8.  The  Norman  Feudalhation.  —  With  the  Norman  coit- 
quest  came  prot'ouud  changes  in  the  govcrument  of  England. 
The  chief  oflicers  of  the  shii^  became  royal  officers  merely,  the 
ec<:le8iasti(ral  authority  Iwing  set  apart  to  itself,  and  the  eAldor- 
man  Iwing  shut  out  from  all  administrative  functions.  The 
kind  William  confiscated,  in  the  ruthless  thoroughness  of  his 
conf^uest,  in  vast  quantities,  because  of  the  stubborn  resistance 
of  its  Euglish  owners,  and  granted  to  Normans  or  to  submis- 
sive Englishmen  to  be  held  in  feuilal  subjection  to  himself. 
Th*»  feudal  systi'ni.  so  familiar  to  the  historian  of  the  continent, 
with  its  sciKirated  buroiiial  jurisdictions  and  its  personal  dei>cn- 
dencies  of  vassid  upon  lord  and  of  lord  upon  overlonl,  began 
to  be  develoi>ed  in  England  also.  Towuskip  courts  in  most 
places  gave  way  to  baronial  courts ;  hundretl-moots  lost  their 
one-time  imix)rtance;  and  all  judicial  jwwer  that  did  not  pass 
into  the  haiids  of  feudal  lords  tended  to  pass  to  the  court  of 
the  shcrifT,  the  king's  lieutenant  in  the  shire.  Still  William 
kfipt  the  barons  under;  he  did  not  suffer  their  ]K)wer  to  become 
threatening  to  his  omti,  but  kept  them  always  dependent  upon 
himself  for  the  continued  exercise  of  their  jirivileges. 

CtiVi).  The  Great  Council  of  the  Norman  Kings.  —  More  im- 
portant still,  he  preserved,  with  moditioatioua  to  smt  his  change 
of  system,  the  national  assembly  of  the  Saxon  polity.  He 
Qiaimed  to  come  to  the  throne  by  natural  right  and  legal  suo- 
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oesaion,  not  by  conquest,  and  he  sought  to  continue,  as  far  as 
might  be,  the  constitution  under  which  he  claimed  succession. 
He  sought  and  obtained  formal  election  to  the  throne,  as 
nearly  as  possible  in  accordance  with  the  ancient  forms ;  and, 
hia  tliTone  secure,  he  endeavored  to  rule  within  the  sanction  of 
ancient  custom.  He  maintained  the  Witenagemot.  But  of 
course  its  character  greatly  changed  under  his  hands.  Revolt 
hardened  his  rule,  to  the  exclusion  of  the  old  national  element 
from  the  central  assembly  of  tJie  realm.  As  the  new  orj^Mui- 
zfitiou  of  the  country  assumed  a  feudal  character  of  the  Nornum 
type,  that  new  character  became  mirrored  in  the  composition 
of  the  national  council  The  Witemujemot  merged  in  the  Great 
Council  (^vuu/nmn  or  commune  coneiUum)  of  the  king's  tenants- 
in-chief.  To  it  came  at  first,  besides  the  earls,  the  barons,  and 
the  knights,  who  either  in  fact  or  iu  feudal  theory  held  their 
Lands  of  the  king,  the  archbishops  also,  the  bishops,  and  the 
abbots ;  subsequently,  however,  even  these  ecclesiastical  mem- 
bers were  admitted  only  as  barons,  as  holding  land  of  the  king 
and  so  members  of  the  feudal  hierarchy.  In  theory,  it  would 
seem,  every  landowner  was  entitled  to  claim  a  seat  in  this 
Council ;  it  was  meant  to  hold  the  place  of  a  national  assembly 
which  could  speak  for  the  governing  classes ;  but  in  fact  oidy 
the  greater  barons  and  churchmen  as  a  rule  attended,  and  '  ten- 
ure by  barony  *  became  at  length  the  exclusive  valid  title  to 
membership.  The  development  of  this  body,  the  Great  Coun- 
cil of  the  Norman  kings,  is  the  central  subject  of  early  English 
constitutional  history  ;  for  from  it  may  bo  said  to  have  sprung 
the  whole  effective  organization  of  the  present  government  of 
EnglantL  Out  of  it,  directly  or  indirectly,  by  one  process  or 
another,  luive  been  evolved  Parliament,  the  Cabinet,  and  the 
Courts  of  law. 


noo.  The  Feudal  System  in  Elisland  —  EngUnd  wu  not  foadal- 
izf^i\  hy  the  Norniiiii*!.  FcudnlizAtioi)  liitil  grown  there,  as  elsewhere, 
with  the  growth  of  Teutonic  politics,  under  Saxon  and  Dane  as  under 
Frank  and  Goth.     Society  in  England,  as  on  the  Continent,  had  divided 
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lystem  of  Parliament,  Cabinet,  anil  courts  out  of  the  nebulous 
mass  of  the  Great  Council  without  burdening  the  recital  with 
too  great  a  weight  of  particulars. 

GG2.  The  Course  of  Development.  —  In  briefest  summary 
the  facts  are  these:  tho  Great  (ur  National)  Council  itself 
became  the  Parliament  of  tho  realm ;  those  of  its  members,  as 
originally  constituted,  who  were  state  ollicers  and  chief  utKcials 
of  the  court  became  a  Permanent  royal  Council,  out  of  which, 
in  course  of  time,  grew  the  more  modern  Privy  Council  and  at 
length  the  Cabinet  j  and  those  members  of  the  Permanent 
Couucil  whose  duties  were  tinaucial  and  judicial  gnwlually  drew 
apart  from  the  rest  for  tho  exercise  of  their  functions,  their 
work  being  finally  divided  among  them  according  to  its  nature, 
and  the  several  bodies  into  whioli  they  thus  fell  becoming,  iu 
the  end,  the  courts  of  Exchequer,  of  Cliancery,  and  of  commou 
law. 

663.  The  Permanent  Council. — The  l»ody  of  state  and 
court  officers  whom  the  king  kept  about  him  as  hla  'Ordinary* 
or  Permai»ent  Council  were  originally  all  of  them  members  of 
the  Great  CouucU  and  seeiu  at  first  to  luive  acted  a^  a  sort  of 
"committee,  or  inner  circle,"  of  that  greater  body.  The  Great 
Council  met  but  three  times  in  the  year;  its  organization  was 
not  permanent ;  its  membership  varied,  botli  numerically  and 
personally,  from  year  to  year.  The  officers  of  the  permanent 
service,  on  the  other  hand,  were  always  within  easy  reach  of 
consultation  ;  they  were  iu  a  certain  sense  picked  men  out  of 
the  larger  body  of  the  national  Council ;  it  was  natural  that 
they  should  be  consulted  by  the  king  and  that  their  advice, 
given  in  their  c^^llectivo  capacity  as  a  smaller  council,  should 
carry  with  it  the  weight  of  their  connection  with  the  mons 
authoritative  Great  Council.  As  a  matter  of  fact  at  any  rate, 
they  acquiied  powers  almost  coincident  with  those  of  the 
natioiml  body  itself.  Their  powers  came,  indeed,  to  possess 
an  importance  superior  even  to  those  of  the  more  august  assem- 
bly, being  exercised  as  they  were,  not  intermittently  or  occa- 
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sumally,  bat  eairtiiUBOwij  ;  qo<  vith  a  mere  oatside  acquaini? 
ancr  with  the  pOBtare  ol  atfEurs,  bat  with  an  uiside  intimAey  of 
ksovWge. 

e&t  Composition  of  the  PemuuKiit  Coondl.—  Under  the 
Konnan  kings  the  membership  of  the  Permanent  Cofoncii  con- 
BUted,  Ttsoailyy  of  tho  two  nrchbuhnps  (of  Canterbvuj  and  of 
Yotk),  the  Jnsticmr,  the  Treaaorer,  the  Chancc^Uor,  the  Stew- 
ard^ tlie  Manhal,  the  Chamberiain,  ami  the  Bntler,  with  the 
ocpaeional  */^«litWMi  of  other  *^Mmi»im.^  sneh  as  the  king's  Ser- 
geant* uid  of  sneh  bishops  assd  barons  as  the  soTeteSgn  saw 
fit  from  time  to  time  to  summon.  There  was,  howerery  no 
fixed  rule  as  to  its  compoeitioa.  Possibly  erery  baiony  as  a 
nember  of  the  Great  Cooncil,  ooald,  if  be  bad  so  ehosen,  haTo 
attended  the  sittings  of  this  section  of  the  Great  ConDcil  also^ 
which,  while  the  Great  Council  was  not  in  session,  masqneiaded 
as  its  deputy  and  proxy.  Practically  it  would  seem  always,  as 
a  rulc^  to  have  Iain  within  the  king's  choice  to  constitute  it 
how  he  wodM. 

665l  The  Powers  of  the  Permanent  Council  were  enormous : 
were  as  large  aj$  Uit.ise  of  the  king  himsflfy  who  constituted  it 
his  adfflini»trativi^  judicial,  and  legtslatiTe  agent  Its  *'work 
was  to  counsel  an/1  assist  the  king  in  the  execution  of  every 
power  of  the  crown  which  was  not  exercised  through  the 
machinery  of  the  common  law*';*  and  **the  king  could  do 
nearly  every  act  in  his  Permanent  Council  of  great  men  which 
he  ooold  perform  when  surrounded  by  a  larger  number  of  his 
nobles;  except  impose  taxes  on  those  nobles  themselves."' 

Bat  the  Permanent  Council  Very  early  ceased  to  act  as  a 
whole  in  the  discharge  of  all  its  functions  alike.  Itself  a  com- 
mittee, it  presently,  in  its  turn,  began  to  split  up  into  commit- 
tees. 

GOG.  The  Law  Courts.  —  Men  specially  learned  in  the  law 
were  brought  into  its  membership,  the  Liter  kings  not  hesitat- 

'  Stabbt,  Cmsiit^imnl  BiMlnry  of  En*j\and,  Vol.  IIL,p.  2fiSL 
«  A.  V.  Diccjf,  The  Priv^  Coumc^I,  p.  ii. 
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ing,  when  the  needs  of  the  service  demanded,  to  introduce 
commonerSf  as  the  Council  drifted  away  from  even  its  nominal 
connection  with  the  Great  CouueiL;  and  to  these  the  tinunt-ial 
and  judicial  functions  of  the  crown  were  more  and  more  exclu- 
sively entrusted.  (Compare  sec.  203.)  It  was  not  long  before 
(a)  a  separate  Court  of  Excfieijuer,  which  was  at  first  charged 
principally  with  the  audit  of  finance  accounts,  had  been  jwr- 
manently  assigned  its  special  'barons'  as  Justices,  and  had 
acquired  jurisdiction  over  all  cases  in  which  the  king  was 
directly  concenied ;  (6)  another  special  bonr.h  of  judges  had 
received,  as  a  Court  of  Common  PlecUj  jurisdiction  over  all 
civil  cases  between  subject  and  subject  j  (c)  still  another,  as  a 
supremo  court,  or  Court  of  King's  BencJif  whicli  always  accom- 
panied the  sovereign  wherever  he  went  and  which  was  in 
theory  presided  over  by  tlie  king  himself,  had  been  empowered 
to  superrise  local  justice  and  itself  control  all  cases  not  spe- 
cially set  apart  for  the  hearing  of  other  courts;  and  (rf)  the 
Chancellor,  who  had  once  been  merely  presitlent,  in  the  king's 
absence,  of  the  Permanent  Council  when  it  heard  appeals  in  its 
judicial  capacity,  ha^l  absorbed  to  himself,  in  his  Court  of 
Chancery^  the  whole  of  that  so-calle*!  'equitable*  function  of 
the  crown  by  virtue  of  which  the  king  had  granted  relief  to 
suitors  for  whose  cases  the'  common  law  had  provided  no  ade- 
quate process.  The  Chancellorship  was  thus  put  in  the  way 
of  attaining  to  its  later-day  partial  ascendency  over  the  *  courts 
of  law.'  This  process  of  the  differentiation  and  development 
of  the  courts  began  in  the  early  years  of  the  twelfth  century 
and  may  be  said  to  have  been  completed  by  the  middle  of  the 
fourteenth. 

067.  Parliament.  —  Meantime  the  national  body,  the  Great 
Council,  from  which  the  Permanent  Council  and  courts  had  in 
a  sense  been  derived,  had  had  its  own  expansions  and  changes 
of  form  and  had  taken  on  a  new  character  of  the  utmost  sig- 
nificance. Not  greatly  altered  in  its  compositirm  during  the 
century  which  followed  the  Norman  conquest,  the  Great  Coun- 
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cil  was  prrtfomnlly  affected  hy  the  outcome  of  Magna  Charta 
(a.u.  1215)  ixtid  the  luomeiitous  oonstitutional  struggles  whicJi 
followed  it.  It  wail  theu  tliut  the  principle  of  representation 
WM  flrot  introduced  into  thti  c-onstitution  of  Parliament  and 
commonera  i\&  well  a^  noble^i  ^ven  seats  in  the  national  assem- 
bly. The  arclihiiibopSf  bishops,  and  abbota  attended  as  of 
cmji-Hf,  oa  alwayrt  l)*»fopp,  and  the  earls  and  greater  barons  held 
thciuivlves  e<jnally  entitled  to  l>e  aumiuoned  always  by  si>ecial 
peraoiuil  Hunuiions;  but  the  lessor  barons,  who  formerly  had 
been  callotl  to  the  CouneJl,  not  by  personal  summons,  but  only 
by  a  general  summons  luldresscd  to  them,  along  witli  all  ten- 
antH•in^'hil■f,  ibnMigh  the  sheriffs  of  the  oo\inties,  had  given 
over  atUuiding  beeause  of  the  expense  and  ineonveniencc  of 
the  privilege,  and  were  accordingly  no  longer  called.  Their 
plaee  was  lilb'd  by  rei^roaeiitation.  Writs  addressed  to  t!ie 
KheriffH,  romniiiiiding  the  neefssiu-y  ehu'ti<ms  to  be  held,  called 
for  ropresentutivea  of  the  lower  clergy  and,  more  important 
Btill,  for  representatives  (knights)  of  the  shires  and  (burgesses*) 
of  thn  towns.  The  l*arliament  whieh  Kdwaa-d  I.  summoned  in 
1295  contiiined  all  these  elements  and  established  the  typo  for 
the  composition  of  all  future  Parliaments. 

fU\H.  In  Itic  fourteenth  clntiite  of  MaKni^  Clinrtn  John  wm  iitade  to 
promise  ihnt,  lieiiidoa  SDinnioiilng  the  aro)il)istii»p8,  biBliops.  AbbotB» 
curli,  nnO  ffrrnter  bart>n«  wvi-nilly,  hy  spicinl  ptTNoiinl  Icltert.  he 
wonid  nummon  all  ktser  barons  mUo  hy  a  gvuerKi  sumtuonf,  through 
thv  •iKTitTM  himI  baililTH.  But  ttiU  gcnoral  summons  fuiltfil  of  tlie 
dcitrcd  ciTcot. 

i}tW.  Ui'pn'ii'ntnttvci  from  the  towni  vtvtq  Buuimuncd  flr«t  in  1*250 
hy  Karl  Sinmn  of  Montfort,  who  knew  that  ho  could  couui  upon  tho 
■uppurt  of  the  Coiiiuions  rif  Kn^Und  in  his  contest  with  the  kui^, 
Henry  III.,  and  whn  called  bur^Eesni  to  the  Parliainrnt  wliich  he  con' 
BtUuted  durlntr  the  brief  period  of  his  snpreuincy  in  order  to  gire  open 
proof  of  tliat  support.  Kdward  1.  foHowetl  MontfnrtV  oxum(ile  in  1205, 
not  because  he  was  deliberately  minded  to  form  a  truly  representative 
assembly  ris  a  wise  step  in  constitutional  dcTelnpinent,  but  becans9  Iw 
wanted  mtiney  and  knew  that  taxes  would  be  most  readily  paid  if  rot 
hy  an  aaaembly  representing  all. 
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670.  Rciireseiitntives  from  the  ahireB  (^knighu)  Imd  often  been  called 
to  Parliaiiti-nt  before  1206,  Step  hy  step  first  one  element  of  the  nation 
ami  then  another  had  bocn  inlrodiiocd  into  Parliament :  first  the  lesser 
barons,  by  general  summons,  —  only,  however,  to  drop  out  again, — 
then  the  gentry  of  th(*  shires  by  olertion  in  the  counties,  finally  the 
borghera  of  the  towns  by  similar  election  in  county  court 


671.  Genesis  of  the  Two  Houses.  —  Suc;h  a  body  as  the 
Parliament  suininonLHl  by  Etlwaril  was,  however,  too  conglom- 
erate, too  little  homogeucous  to  hold  together.  It  did  not  long 
a(;t  as  a  single  assembly;  but  presently  fell  apart  into  two 
*  houses/  Had  the  lower  clergy  continued  to  claim  represen- 
tation, there  miglit  and  probably  would  have  been  tliree  houses 
instead  of  two.  But,  instead  of  setting  up  a  separate  house  in 
the  civil  Parliament,  they  drew  apart  for  the  creation  of  an 
entirely  distinct  botly,  which,  under  the  name  of  'Convocation,' 
was  to  constitute  a  separate  ecclesiastical  parliament,  devoting 
itself  exclusively  to  the  government  of  the  church.     Their 

are  in  the  management  of  temporal  affairs  they  left  alto- 

ther  to  the  'spiritual  lords,'  the  few  greater  magnates  of  the 
church  who  retained  their  places  in  the  national  council,  and 
to  such  lay  rej)re8entatives  as  the  clergy  could  assist  in  elect- 
ing to  the  lower  house. 

There  were  left,  therefore,  in  Parliament  two  main  elements, 
lords  and  commoners.  The  lords,  to  whom  the  ai-chbishops, 
bisboi>8,  and  abbots  a^lhered  by  immemorial  wont,  formed  a 
hoase  to  themselves,  the  House  of  Lonls.  The  commoners 
from  the  towns,  who  were  soon  joined  by  the  middle  order  of 
g'?utry,  the  knights  of  the  shires,  who  were  neither  great  lords 
summoned  by  personal  stnninons  nor  yet  commoners,  fonned 
the  other  house,  the  House  of  Commons.  These  changes  also 
were  completed  by  the  middle  of  the  fourteenth  century.  Par- 
liament w.is  by  that  time,  outwardly,  just  what  it  is  now. 

G72.  The  Privy  Council.  —  The  Great  Council  and  its  direct 
heir,  Parliament,  were,  of  course,  not  a  little  jealous  of  the  enor- 
mous powers  wielded  by  the  preferred  counsellors  of  the  king 
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whom  he  maintained  in  permanent  relations  of  confidence  with 
himself,  and  through  whom  he  suffered  to  be  exercised  some 
of  the  greatest  of  the  royal  prerogatives.  Especially  did  the 
arrangement  seem  obnoxious  to  those  who  wished  to  see  the 
crown  and  its  ministers  restrained,  when  the  vitality  of  the  Per- 
manent Council  passed  to  a  still  smaller  *  Privy '  Couucil.  This 
body  was  to  the  Pcpmniieiit  Council  what  the  Permanent  Coun- 
cil had  been  to  the  Great  Council.  It  was  still  another  "inner 
circle."  It  emerges  during  the  reign  of  Henry  VI.  (1422- 
1461),  The  Permanent  Council  had  become  too  large  and  un- 
wieldy for  the  continuance  of  its  intimate  relations  with  the 
sovereign  j  it  could  no  louger  be  used  as  a  whole  for  purjjosea 
of  privale  advice  and  resolution ;  and  the  king  separated  from 
the  'ordinary'  councillors  certain  selected  men  whom  he  con- 
stituted his  Privy  Council,  binding  them  to  himself  by  sjieeial 
oaths  of  fidelity  and  secrecy.  From  that  moment  the  Permar 
nent  Council  is  virtually  superseded,  and  the  Privy  Council  be- 
comes the  chief  administrative  and  governing  body  of  the  realm. 

673.  The  Privy  Council  assumes  Judicial  Powers.  —  Many 
of  the  judicial  prerogatives  which  really  Wlonged  to  the  king 
when  sitting  in  his  Great  Council,  or  Parliament,  had  been 
claimed  for  the  king's  Permanent  Council :  heni^te  the  distinct 
law  courts  which  had  been  developed  from  its  midst  (aeo. 
666) ;  and  the  same  rights  of  exercising  the  powers  of  a  court, 
which  had  been  assumed  by  the  Permanent  Council,  were  in 
the  later  time  arrogated  to  itself  by  the  Permanent  Coxincil's 
proxy,  the  Privy  Council  Out  of  it  came,  in  course  of  time, 
the  well-remembered  Council  of  the  North,  the  hated  Star 
Chamber,  and  the  odious  High  Commission  Court,  which  were 
not  abolished  until  1641,  when  that  great  revolution  had  fairly 
set  in,  which  was  to  crush  arbitrary  executive  power  forever 
in  Enghind,  and  t^  uslicr  in  the  complete  supremacy  of  Par* 
liament. 

674.  Origin  of  the  Cabinet.  —  Meanwhile,  long  before. the 
parliamentary  wars  hail  come  to  a  he^d,  the  same  causes  that 
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had  produced  the  Permanent  and  Privy  Councils  hatl  again  as- 
serted their  strength  and  produced  the  Cabinet,  still  a  third 
"inner  circle,"  this  time  of  the  Privy  Conucil;  a  small  body 
selected  for  special  coiilidence  by  the  king  from  the  general 
body  of  his  counsellors,  and  meeting  him,  not  in  the  larger 
council  chamber,  but  in  a  'cabinet,^  or  smaller  room,  apart. 
The  Privy  Council  had,  in  its  turn,  become  "too  large  for  de- 
Bj>atch  and  secrecy.  The  rank  of  Privy  Councillor  was  often 
bestowed  as  an  honorary  distinction  on  |)ersons  to  whom  noth- 
ing was  confided,  and  whose  opinion  was  never  asked.  The 
Sovereign,  on  the  most  important  occasions,  resorted  for  advice 
to  a  small  knot  of  leading  ministers.  The  advantages  and  dis- 
advantages of  this  course  were  early  pointed  out  by  Bacon,  with 
his  usual  judgment  and  sagacity ;  but  it  was  not  till  after  the 
EestoratioD  that  the  interior  Council  began  to  attract  general 
notice.  Duringmany  years  old-fashioned  politicians  continued 
to  regard  the  Cabinet  as  an  unconstitutional  and  dangerous 
board.  Nevertheless,  it  constantly  became  more  and  more  im- 
portant. It  at  length  drew  to  itself  the  chief  executive  power, 
and  has  now  been  regarded  during  several  generations  as  an  es- 
sential part  of  our  polity.  Yet,  strange  to  say,  it  still  continues 
to  be  altogether  unknown  to  the  law.  The  names  of  the  noble- 
men and  gentlemen  who  compose  it  are  never  officially  an- 
nounced to  the  public ;  no  record  is  kept  of  its  meetings  and 
resolutions;  nor  has  its  existence  ever  l>eeu  recognized  by  any 
Act  of  Parliament." ' 

G75.  The  Development  of  the  Cabinet.  —The  Cabinet  first 
comes  distinctly  into  public  view  as  a  preferred  candidate  for 
the  highest  executive  place  in  the  reign  of  Charles  IL  It  is 
now  the  central  body  of  the  English  Constitution.  The  steps 
by  which  it  approached  its  present  position  are  thus  summnr 
rized  by  a  distinguished  English  writer: 

**  (1)  First  we  find  the  Cabinet  appearing  in  the  shape  of  a 

>  Macaulay,  BUtorif  of  England,  Vol.  I.,  pp.  107,  108  (Harper's  eel., 
1849). 
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minister,  —  took  definite  shape  in  our  moilem  theory  of  the 
Constitution,  and  so  remains  to  the  present  day."  * 

G76.  Parliament  and  the  Ministers.  —  The  principles  cou- 
cerning  the  coinjx)8ition  of  the  modern  Cabinets  which  are 
stated  in  this  last  paragraph  of  Mr.  Traill's  siunniary  may  be 
said  to  have  been  slowly  developed  out  of  the  onee  changeful 
relations  between  Parliament  and  the  ministers  of  the  Crown. 
As  I  have  said  (sec.  C72),  the  national  council  very  early  devel- 
o|»ed  a  profound  jealousy  of  the  power  and  influence  of  the 
small  and  private  council,  of  state  and  court  officials^  which  the 
king  associated  with  himself  in  the  exercise  of  his  great  pre- 
rogatives. By  every  means  it  sought  to  contit)!  the  ministers. 
Abandoning  very  soon,  as  revolutionary,  all  efforta  to  hold  the 
king  liimself  responsible  for  executive  acts,  Parliament  early 
accepted  the  theory  that  the  king  could  do  no  wrong;  the 
brcat^hes  of  law  and  of  right  committed  by  the  government 
were  committed  always, — so  the  tlieory  ran,  —  by  vicious  ad- 
vice of  the  king's  personal  adWsers;  they  could  do  wrong 
(here  tlie  theory  shaded  off  into  fact),  and  they  should  be  held 
responsible  for  all  the  wrong  done.  So  early  as  the  close  of  the 
twelfth  century  the  Great  Council  deposed  William  Longchanip, 
Justiciar  and  Chancellor  of  Kidhard  I.,  for  abuse  of  power. 
Ihiring  the  fourteenth  century  Parliament  claimed  and  once  or 
twice  exercised  the  right  to  api)oint  ministers  and  judges ;  it 
biiheiuled  Edward  Il.'s  Treasurer  and  imprisoned  his  Chancellor 
for  their  p.Trt  in  Edward's  illegal  acts ;  and  at  the  close  of  the 
conturj'  ( 1386)  it  im{)eached  Michael  de  la  Pole,  Richard  II. 's 
minister,  notwithstanding  the  fact  that  ho  was  able  to  plca<l 
the  king's  direct  commands  in  justification  of  what  he  had 
done.  In  the  seventeenth  century  a  new  ground  of  impeach- 
ment was  added.  From  that  time  out,  ministers  were  held 
responsible,  by  the  severe  processes  of  trial  by  Parliament  for 
high  crimes  and  misdemeanors,  not  only  for  illegal,  but  also 


1  H.  D.  Tr&ttl,  Central  Oovemmcnt  (English  Citizen  Series),  pp.  28-25. 
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llie  Catiinrt.  A  «imilnr  oxnnipio  of.  the  Intcrenting  case  n'lth  which 
iiiLMi  of  our  rncc  eitahlith  mid  ubstTvu  prL-Ci-^luutB  is  tu  hv  found  in  tho 
pr&cliec  un  the  part  of  rrt'sidpnls  of  Ihu  Uniti-U  Slatc«  of  sending  writ- 
ten messages  to  Congress.  Wnshinglon  nitd  John  Adams  RddnrMcd 
Congress  in  pomon  on  public  nffnirs;  hut  Jt-ffcrson,  the  third  President, 
was  not  an  orsv  speaker,  and  preferred  to  send  a  written  message. 
Subsequent  Presidents  foUuwvd  hia  example  as  of  course.  Hence  a 
bindiug  rule  of  constitutional  action. 


680.  Position  of  the  Cabinet.  —Tho  Cnbinet  consists  of  the 
principal  iniiusU^rsof  state  and  lia^  reu(.fhed  its  ])resent  ]K>8ition 
of  power  in  the  government  because  of  its  respoasibility  to 
Parliament.  The  chief  interest  of  English  eoustitiitional  his- 
tory centres  in  the  struggle  of  Tarliiuuent  to  establisli  its 
supremacy  over  all  other  authorities  in  the  conduct  of  the  gov- 
ernment j  that  struggle  issued  in  the  last  century  iu  the  com- 
plete triumph  of  Parliament  j  it  luis  reached  its  farthust  logical 
consequence  in  our  own  century  in  the  concentration  of  parli- 
amentary authority  in  the  popular  house  of  Parlifunent,  the 
House  of  Commons.  Parliament  always  claimed  the  right  to 
direct  in  the  name  of  the  people,  of  tlie  nation;  that  was  the 
solid  basis  of  all  its  pretensions  ;  and  so  soon  as  refonns  in  tbo 
composition  of  the  House  of  Commons  hiul  made  it  truly  repre- 
sentative of  tho  people,  tho  House  of  Lords,  which  represents 
only  a  single  class  of  the  i^iojde,  necessarily  sank  to  a  subordi- 
nate place. 

(>81.  Appointment  of  the  Cabinet  Ministers.  — The  resi»on- 
sibility  of  the  ministers  to  Parliament  constitutes  their  strength 
because  it  makes  them  the  agents  of  Parliament:  and  tlie 
a.-jonts  of  a  sovereign  authority  virtually  share  its  sovereignty. 
The  king  appoints  only  such  ministers  as  have,  the  confidence 
of  the  House  of  Commons  j  and  he  does  it  in  this  way :  he  sends 
for  the  recognized  leader  of  the  jwlitical  party  which  has  tha 
majority  iu  the  House  of  Commons  and  asks  him  to  form  a 
Cabinet,  If  this  leader  thinks  that  his  party  will  approve  of 
his  assuming  such  a  responsibility,  he  accepts  the  commission, 
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and,  usually  after  due  consultation  with  other  prominent  mi 
bere  of  his  party,  gives  to  the  Sovereign  a  list  of  the  men  whom 
ho  recommends  for  appointment  to  the  chief  offices  of  state. 
Theae  the  Sovereign  appoints  and  commissions  as  of  course. 
They  are  always  men  chosen  from  among  the  members  of  both 
houses  (jf  Parliamt'ut.  and  generally  beeauae  they  have  proved 
there  tlieir  ability  to  lea*l.  Tliey  have,  so  to  say,  chosen  them- 
selves by  a  career  of  steady  success  in  the  debates  of  the 
htiuses :  they  have  eome  to  tiie  front  by  their  own  elforta,  by 
force  of  their  own  ability,  and  represent,  usually',  tried  parIia/> 
mcntary  capacity.  Such  capacity  is  necessaiy  for  their  success 
OS  ministers  J  for,  after  they  have  entered  the  Cabinet,  they 
constitute,  in  effect,  a  committee  of  the  majority  of  the  House 
of  Commons,  commissioned  to  lead  Parliament  in  debate  and 
legislation,  to  keep  it,  —  and,  through  it,  of  course  Uie  country 
at  large,  —  infonntMl  conc**rning  all  important  affairs  of  state 
which  can  prudently  bo  macW  public,  and  to  carry  out  in  the 
conduct  of  the  government  tlie  policy  approved  of  by  the  rep- 
resentatives of  the  people. 


082.  CompoBition  of  the  Cabinet. — The  Cabinot  docs  not  con- 
sist invarinbly  of  the  sntnc  nuniU^r  of  ministers.  Eleven  otHciftLR  alwft^s 
have  «eat8  in  it ;  nanu'ly,  the  First  Lord  of  the  Treasury,  the  Lord 
Chanct'llnr,  Iho  Lord  Presiilent  of  the  Council,  llio  Lord  Priry  Seal, 
tlic  ClianuL'llor  of  tlie  Exdieqiier,  the  five  Seeretariea  of  Stale  (for 
Home  Affairs,  for  Forei(^n  Adnirs,  for  the  Colonies,  for  India,  and  for 
War),  and  the  First  Lord  of  the  Admiralty.  To  these  arc  generally 
added  from  three  lo  Ave  others,  according  to  circnrastances :  often,  for 
Instance,  the  President  of  the  Board  of  Trade,  sometimes  the  Chief 
Secretary  for  Ireland,  frequently  the  President  of  the  Local  Gorem- 
menl  Board.  The  general  rule  which  gorems  these  additions  is,  that 
every  interest  which  is  likely  to  be  prominent  in  the  debates  and  pro- 
ceedings of  the  Hou'^e  of  Commons  ought  to  have  a  Cabinet  minister 
to  si^enk  for  it  nnJ  to  ofTt^r  to  the  House  responsible  advice. 

fJ8:l.  No  member  of  the  House  of  Cnniniona  may  accept  office  with- 
out the  approval  of  his  constituents.  Upon  receiving  an  appointment 
u  minister  he  must  resign  his  seat  in  the  House  and  seek  re-election, 
as  representative  jtlus  mioUtcr.     The  whole  matter  is  merely  formal, 
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W  howcTpr,  in  jnost  cases.    Tlie  oppoailo  party  <Io  not  usaJill.v,  under  suoh 

I  clrcamslanccfl,  conteitt  the  seat  a  si'coiid  lime,  iitiil  lliu  iniiiisiLT  is  re- 

I  elected  without  opposition. 

I  084.   The  cuitora  of  the  Sorcreign'i  selecting  only  the  chief  minister 

I  and  intrusting  him  with  the  formation  of  a  ministry  also,  us  nell  lu  llic 

^^B  Sorervi^n's  absence  from  Cabinet  meetings,  originated  with  George  I., 

^^P  who  did  not  know  enough   of   English  public  men  to  chouse  all  the 

^^  ministers,  and  so  left  the  choice  to  Walpolc. 

I  685.  This  method  of  forming  a  ministry  is,  of  course,  the 

^H  outcome  of  Parliament's  eilorts  to  hold  the  kiiij^s  ministers  to 
^^  a  strict  responsibilit}"^  to  itself.  None  hut  members  of  thoir 
own  party  would  suit  the  majority  in  Parliament  as  ministers ; 
and  since  the  ministers  hiul  to  explain  and  excuse  their  policy 
to  the  houses  it  was  best  that  they  should  be  members  of  the 
houses  with  the  full  privileges  of  the  floor.  Only  by  sueh  an 
arrangement  could  the  full  harmony  desired  between  ParUiiment 
and  the  ministers  be  maintained  :  by  face  to  face  intercourse. 

686.  Ministerial  Responsibility.  —  If  the  ministers  are 
defeated  on  any  importajit  measure  in  the  House  of  Commons, 
or  if  any  vote  of  censtire  is  passed  upon  them  in  that  House, 
they  must  resi^^  —  such  is  the  command  of  preeedent,  —  and 
another  ministry  must  l>e  formed  which  is  in  accord  with  the 
new  majority.  The  ministers  must  resign  together  because 
the  best  form  of  responsibility  for  their  conduct  of  the  govern- 
ment can  be  secured  only  when  their  measures  ai*e  taken  in 
concert,  and  the  House  of  Commons  would  bo  cheated  of  all 
real  control  of  them  if  they  could,  upon  each  utterance  of  its 
condemnation  of  an  executive  act,  or  upon  each  rejection  by  it 
of  a  measure  proposed  or  supported  by  them,  *  tlirow  over- 
bbard '  only  those  of  their  number  whose  departments  were 
most  particularly  affected  by  the  vote,  and  so  keep  substan- 
tirdly  the  same  body  of  men  in  office.  If  a  defeated  or  censured 
ministry  think  that  the  House  of  Commons  in  its  adverse 
vote  has  not  really  B[x>keu  the  opinion  of  the  constituencies, 
they  can  advise  the  sovereign  to  dissolve  the  House  and  order 
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a  new  election;  that  ailvice  nnist  be  tuken  by  the  Soverel^u^ 
and  the  ministers  stind  or  fall  according  to  the  disposition  of 
the  new  House  towards  them. 

687.  It  should  be  aildeil  (hat  pxceptionsl  ciutei  do  iioinrtimes  Rrise  in 
which  responsibtUty  for  an  objectiunnble  course  of  action  can  be  so 
plainly  and  directly  flxcd  upon  a  parlicaUr  minister,  who  haa  acted,  it 
mny  be.  without  the  concurrence,  possibly  witliout  the  knowIc<lge.  of  hit 
colleftKues.  that  his  separate  dismissal  from  office  is  reeognUvd  as  the 
only  proper  remedy.  A  notable  inslaocc  of  this  sort  arose  in  England 
in  1851,  when  Lord  Pnlnienlun,  then  foreign  secretary,  was  dismissed 
from  office  for  adding  to  various  other  acta  of  loo  great  independence 
of  llie  cdncurrcncu  of  his  colleagues  or  the  crown  an  unauthorized  ex* 
pression  of  npproral  of  the  ci'up  H'a^dt  of  I^uis  Napoleon  in  France. 

088.  Legal  Status  of  the  Cabinet.  —  The  peculiar  historical 
origin  of  the  Cabinet  appears  in  a  statement  of  its  position  before  the 
Inw.  As  wo  have  seen  (sec.  074),  it  is  not  a  botly  recognized  by  law: 
its  existence,  like  the  pxistrnce  of  not  a  few  other  political  institutions 
in  England,  is  only  customary.  The  particular  ministers  who  form  iha 
Cabinet  have  tlie  right  to  be  the  exclusive  advisers  of  the  Crown, — 
that  is,  ihc  only  executive  power,  —  only  by  rirtuo  of  their  membership 
of  the  Vrivy  Council.  They  must  all  be  sworn  into  the  membership  of 
that  body  before  they  can  net  as  ministers,  as  confidential  servants  of 
the  Sovereign.  The  Privy  Council  itself,  however  (as  a  whole,  that  is), 
has  not  been  asked  fur  political  advice  for  two  centuries.  It  takes  no 
part  whotevcr  in  the  function  which  twelve  or  fifteen  ministers  exercise 
by  virtue  of  belonging  to  it ;  it  is  not  responsible,  of  course,  for  the 
advice  they  give;  and  it  cannot  in  any  way  control  that  advice. 

689.  Initiative  of  the  Cabinet  in  Legislation.  —  Having 
inherited  the  riglit  of  initiative  in  legislation  wliich  once  be- 
longed to  tho  Crown,  the  Cabinet  shape  and  direct  the  business 
of  the  houses.  Moat  of  the  time  of  Parliament  is  occupied  by 
iha  consideration  of  measures  which  they  have  prepared  and 
intro<luced  ;  at  every  step  in  the  procedure  of  the  liouses  it  is 
the  duty  oi  the  ministers  to  guide  and  facilitate  business. 

OlX).  The  Prime  Minister. — "Consistency  in  policy  and  vigor  in 
administration  "  on  the  imrL  uf  the  Cabinet  are  obtained  by  its  organi- 
sation under  the  authority  of  nno*  First*  Minister  This  Prime  Minister 
generally  holds  the  office  of  First  Lord  of  the  Treasury.     It  is  not  the 
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office,  liowcver.  which  gives  him  primacy  in  the  Cabinet,  hut  his  rccog- 
nized  weiglit  ns  leAilor  of  his  part/.  Tlio  leader  chosen  by  the  Sorer- 
eign  to  form  Uie  ministry  stands  at  its  head  when  formed.  He  usually 
choose*  to  occupy  the  oflice  of  First  Lord  of  the  Treasury  hecause  the 
official  duties  of  that  pUee  arc  nominal  only  and  leave  him  free  tu 
exercise  his  important  functions  as  U-adt-r  of  the  party  in  power. 

691.  The  Departments  of  Administration.  —  So  much  for 

the  relations  of  the  Cabini't  to  tliw  Sovereigu  luid  to  Parlia- 
ment. When  we  turn  to  view  it  in  its  a<liuinisti*ative  and 
governing  capacity  as  the  English  Executive,  we  see  the  minis- 
ters as  heads  of  departments,  iis  in  other  governments.  But 
the  departments  of  the  central  government  in  England  are  by 
no  means  susceptible  of  brief  and  simple  description  as  are 
those  of  other  countries^  which  have  been  given  their  present 
forms  by  logical  and  self-consistent  written  constitutions^  or 
by  the  systematizing  initiative  of  absolute  monarchs.  They 
hide  a  thousand  intricacies  born  of  that  comj>osite  develop- 
ment so  characteristic  of  Englisli  institiitioi\R. 

602.  The  Five  Great  *  Offices  '  of  State.  —  Not  attempting 
detiiil,  ht)wcver,  it  is  possible  to  give  a  tttlerably  clear  outline 
of  the  central  administration  of  the  kingdom  in  comparatively 
few  words.  The  Treasury  1  shall  desrril>e  in  a  separate  para- 
graph (sec.  COO).  The  Home  Office  superintends  the  constabu- 
lary, oversees,  to  a  limited  ext^^nt,  the  local  magistracy  and  the 
a^iministration  of  prisons;  advises  the  Sovereign  with  refer- 
ence to  the  gninting  of  pardons  j  and  is  the  instrument  of  Par- 
liament in  carrying  out  certain  statutes  restricting  at  some 
points  the  employment  of  labor.  The  Foreign  Office  describes 
itself.  So  do  also,  sufficiently,  the  Colonial  Office,  the  War 
Office,  and  the  India  Office, 

093.  These  five  yr^^at  'Offices  '  arc  all,  historicnlly  considered,  in  a 
certain  sense  offshoots  from  a  single  office,  that  nf  rhe  king's  J'rincipnl 
Secretary  of  State.  By  one  of  the  usual  processes  of  English  eonslitu- 
tional  development,  an  officer  hearing  this  title  very  early  came  into 
existence  as  one  of  the  most  trnsted  ministers  oT  the  Crown.  At  first 
only  n  specially  conRdiMl-in  servnnt  of  the  Sovereign,  employed  on  all 
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of  eoaMcMiftl  wWoas  kr  fmiadQy  mMammeA  m  mort  regnUr 
place  aikd  Wfaa  to  afaMck  <mwi  importaBt  fooctions.  At 
Ifglfc  il  becuBp  mtrvmtTT  to  denbte  Un  Mad  t0  b&re  l«o  Principal 
of  State,  two  mea  thiiMificiHy  abAriac  ooe  and  tbi*  same 
•ItoffBAaM  of  cadi  •Cfacr.  Xwt  Ik  htM,  to  meet  the  exigencies 
«f  the  OK*  Wca  fMH«fA£  TWn  ■>«  Cra  ftiodpal  SecrcUriei  of 
Slolf,  oU,  m  thMsy.^MUfia^  tko  mok  ofluc.  and  c*cl&.  in  theory,  legally 
maAoriatd  to  periora  the  finctioao  of  aarr  or  aU  of  the  oliien ;  but  in 
fact,  of  come.  fcgc|MH  cadi  to  a  <ialift  dcpartacBt  ITkere  is.  ttien,  a 
Prtadpal  SccRttr^  of  Stoto  Hoc  A*  Have  Dcpartmemt,  a  Principal 
Socretary  of  State  for  ITorriga  JiBaii%  a  PnodpaJ  Secrvury  of  State 
for  the  Cekiucs«  a  Ftiadpal  SecrcCanr  «f  Stole  for  War.  and  a  Prin- 
dpal  Secretaxy  of  Stato  Cor  ladia.  It  b  aa  iaCcmtiDg  and  cli an ct eristic 
of  eroletioB. 


GH.  The  Admindty,  the  Board  of  Trade,  aad  the  Local 
GoTemment  Board.  —  The  Adminlly  b,  of  eoune,  the  naral 
offieeu  It  is  presided  over  br  a  Cn«niniwtton  of  six,  consisting 
of  a  ehaiiman,  entitled  Fiist  Lord  of  the  Admiialtv,  ami  tire 
Junior  Lords.  Tie  Board  of  TVade  is,  in  form,  a  cimiinittee 
td  the  Priry  Council  It  is  xeooostitated  at  the  opening  of 
each  reign  by  an  order  in  CouxuiiL  II  coo&ists,  DomiuaUj,  of 
"a  President  and  certain  or  qjicio  laesibers,  including  tlie 
First  Lord  of  the  Treasury,  the  ChaneeUor  of  the  F    '  r. 

the  Principal  Secretaries  of  9late»tiw  Speaker  of  v  m* 
of  Cosnmons.  and  the  Arohhishop  of  C^terboiy." '  Bat  it 
has  long  since  lost  all  rital  eonneotioa  with  the  Privy  Council 
and  all  the  forms  even  of  board  ac^oo.  Its  President  is  now 
practically  itself.  Its  duties  and  pnnleges  are  both  extensive 
and  important.  It  advises  the  other  departments  couoeming 
aU  commercial  matters,  and  is  the  atrtistical  boreaa  of  the 
kingdom ;  it  exercises  the  state  oversight  of  railways,  inspcets 
passenger  steamers  and  merchant  vessels,  examines  and  com- 
missions masters  and  mates  for  the  merchant  marine,  adminis- 
ters the  statutes  concerning  harbors,  lighthousea,  and  pilotage, 
provides  standard   weights  and   measures,  superintends  the 


» Traill,  pp.  m,U7. 
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coinage,  anil  supervises  the  Post  Office.  Tfte  Local  Government 
Boardf  which  is  also  in  form  a  cumuiittoe  of  tlie  Privy  Council, 
has  also  in  reality  none  of  the  chanicteristics  either  of  a  com- 
mittee or  of  a  board.  It  is  a  separate  and  quite  independent 
department,  under  the  control  of  a  President.  Its  other,  nom- 
inal, members,  the  Lord  President  of  the  Coiuicil,  the  ^ve 
Principal  Secretaries  of  State,  the  Lord  Privy  Seal,  and  the 
Chancellor  of  the  Exchequer,  in  reality  take  no  part  in  its 
management.  It  is,  in  effect,  the  English  department  of  the 
Interior.  It  is  charged  with  supervising  the  administration, 
by  the  local  authorities  of  the  Iciugdom,  "of  the  laws  relating 
to  the  public  health,  the  relief  of  the  poor,  and  local  govern- 
ment,"—  duties  more  unportant  to  the  daily  good  government 
of  the  country  than  those  of  any  other  department.  It  also 
sj>ecially  examines  and  reports  upon  every  private  bill  affecting 
private  interests. 

095.  The  Peat  Ofiico  is  in  England  «  sabdivis'ton  of  ttie  Board  of 
Trade.  Al  its  head  is  a  Postmutcr  General.  It  controls,  besidei  tlic 
u«ual  busineis  of  a  post-offlce  department,  the  telegraph  system  uf  the 
country,  which  is  owned  by  the  govcminent,  and  has  also  under  its 
direction  a  useful  postal  savings-bank  system. 

696.  The  Treasury.  —  The  history  of  this  department, 
which  may  be  reckoned  the  most  important,  may  serve  as  a 
type  of  English  depai*tment;il  evolution.  Originally  the  chief 
financial  minister  of  the  Crown  was  the  Lord  High  Treasurer, 
with  whom  was  associated  at  an  early  date  a  Chancellor  of  the 
Exchequer.  But  in  the  I'eign  of  George  I.  the  great  office  of 
Lord  High  Treasurer  was,  in  English  phrase,  put  permanently 
'into  commission':  its  duties,  that  is,  were  intnisted  to  a 
board  instead  of  to  a  single  individual.  This  lx>ard  was  known 
as  the  "Lords  Commissioners  for  executing  the  office  of  Lord 
High  Treasurer,"  and  consisted  of  a  First  Lord  of  the  Treas- 
ury, the  Chancellor  of  the  Exchequer,  and  three  others  known 
as  Junior  Lords.  Evolution  speedily  set  in,  as  in  other  similar 
English  boards.     That  is,  the  board  ceased  to  act  as  a  boarfl. 
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lU  fuuctiouK  became  conceotrated  io  the  hands  of  the  Chan- 
ottllnr  of  the  Exchequer;  the  First  Lordshtj),  occupied  almost 
inviiriiilily  since  17C2  by  tlie  Prime  Minister,  gradually  lost  all 
counectioD,  except  that  of  honorary  chaimiaiiship,  with  the 
Troswury  Conunission,  its  occupant  giWng  all  hia  energies  to 
his  [lolitiral  fuuntions  (sec.  690);  and  the  Junior  Lords  were 
loft  none  but  parliamentary  duties. 

097.  The  Chancellor  of  the  Exchequer,  thou,  is  the  work- 
ing liBud  of  the  TreiUiury  Dejiartmeutj  and  as  such  plays  ono 
of  the  most  conspicmoua  and  Lm[x}rtant  r6les  in  the  govem- 
inrnt  <]f  the  country.  He  coutrola  the  revenue  and  expendi- 
tun»  of  tlu*  state,  submitting  to  Parliament,  in  the  form  of  an 
annuid  'budget,'  nareful  comfwirisons  of  the  sums  needed  for 
tlio  public  R<!rvioo  and  of  tbe  sums  that  may  be  expected  to 
accruu  from  exiftting  or  iK)ssible  sources  of  revenue,  together 
with  pnjposals  to  oxt<;nd  or  curtail  taxation  otw^ordiiig  as  there 
ia  ])ros]>eot  of  a  deficit  or  of  a  surplus  under  existing  arrange- 
ments. 

rtllH,  Tbe  CaUmates.  —  The  variout  dcpArtmeats  make  up  Uieir 
own  iHiUniali'N ;  but  ihmo  are  lubjcL-ttid  to  a  can-ful  examination  by  the 
riiHnt!i-lIi>r  of  till*  Kxohcqurr,  atul  with  hini  rveta  the  prerogative  of 
rcvUint;  thim  where  thoy  mny  aoem  to  tidmit  of  or  require  rcrition. 
Thut  ehaiigv^  in  tho  rU-ricRl  forces  of  the  ilepartraeutj  or  re-OUtribution 
of  their  work  among  mib-ilepiirlincnli,  etc.,  cannot,  if  they  involve  ad* 
Uillunal  expense,  tje  miide  without  express  approval  by  the  Treaaary. 

Mr.  GlatUtone  twlc<*.  with  eharacteristic  energy,  held,  when  I'rinie 
MliilatiT,  both  the  office  of  First  Lord  of  the  Treasary  and  tltal  of 
ChniK'ellor  of  tho  Exchequer.  thu»  iu  effect  oneo  aior«  bringing  the 
Firftt  Lord  into  vital  conneclion  with  his  nominal  department. 

61H).  Administrative  Departments  of  the  Privy  CotinclL 

—  Though  KuiM'rsrdcrl  as  atlvisory  council  to  the  Crown  by  the 
Cabinet  und  doprivod  of  almost  all  executive  control  by  the 
virtual  erection  of  its  several  l>oards  into  independent  depart- 
ments, tho  l^rivy  Council  still  has  ono  or  two  vital  parts, 
Chii'f  aiming  these  art»  {{)  The  Education  I^fmrtmeni,  which 
ccmsi.tts  of   tht*    Lord   Prcsid.'nt   of   l\w  i\muvi\f  as   uomin;U 
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chief,  a  Vice-President  as  working  eliief,  and  certain  ex  offlch 
members,  among  them  the  Chiincellor  of  the  Exchequer  and 
the  Secretary  of  !?•  tate  for  Home  Affiiirs,  and  which  is  charged 
with  the  administration  of  the  public  educational  system  of 
the  country  ;  and  (2)  The  Agricultural  DepartmetU,  to  which  is 
intrusted  the  enforcement  of  the  *  Contagious  Diseases  (Ani- 
mals) Acts'  of  1878-1886j  jis  well  as  sundry  other  jK>wers. 
BotJi  of  these  are  veritable  departments  of  the  Privj*  Council 
and  preserve  in  a  rather  more  than  formal  way  their  collegiate 
character.  The  imiwrtant  judicial  duties  of  the  Council  I  shall 
speak  of  in  another  conneotinn  (sec.  736). 

700.  Other  Executive  Otticea.  — Subonlinfite  to  the  Treasury 
department,  but  in  rciillty  poBst^stiing  b  quite  diatinet  individuality  of  its 
own,  ii  the  Ojfire  of  PuhHc  Works  and  BaUdtn^t,  which  is  clturgi-tl  with 
the  "custody  Add  BUpervision  of  the  roynl  pulacea  and  public  parks,  und 
of  aU  public  buildings  not  s[>ecially  assigned  to  the  care  of  other  depart* 
ments."^  It  u  composed  nomioftlty  of  a  First  Commissioner,  the  Prin- 
cipal Secretaries  of  Stale,  and  the  President  of  the  Board  of  Trade,  but 
is  controlled  in  fact  by  the  First  Commissioner  and  his  penuanent 
assistants,  the  First  ConiniiHsioner  representing  it  in  Parliament. 

701.  The  Lord  Privy  Seal  exercises  no  imffortant  functions  except 
those  uf  keeping  the  grvat  Seal  of  State  and  affixing  it  to  such  public 
documents  as  need  its  formal  attestation;  but  the  office  is  a  'Cabinet 
office.*  The  lightness  of  its  duties  leaves  its  incumbent  the  freer  for  his 
Cabinet  functions  of  counsel.  It  is  a  berth  for  elderly  men  of  mental 
and  political  weight  who  cannot  or  will  not  undertake  onerous  ofBeial 
duties. 

702.  The  Chancellor  of  the  Duohy  of  Iianoaster  holds  an 
office  whose  duties  (entirely  legal  and  local)  have  all  been  delegated 
by  longstanding  habit  to  a  Vice-Chancellor;  but  eminent  politicians 
are  often  brought  into  the  Cabinet  through  this  sinecure  Chancellorship 
in  onlor  that  they  may  give  the  ministry  the  benefit  of  their  advice  and 
countenance. 

70.1.  Political  Under  Socretarieo.  —  There  are  often  associated 
with  the  priucipnl  ministers  of  state  certain  'political'  Under  Secre- 
taries, whose  function  is  one  of  very  considerable  importance,  A  polit- 
ical Under  Secretary  is  one  who  goes  in  or  out  of  office  with  his  par^» 

»  Traill,  p.  162. 
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ii  wpiwiBHil  to  ifce  CoBBoM  by  u  Uader 

tediM 


701  AdffliaistratiMi  of  Scotlaod  and  IrclaiuL  — Tbe  aiEnis 
of  SeoUfUKi  an  cared  for  t&ioo^  the  agency  of  a  Land  AAro- 
Un  SeoUaod,  who  is  the  fe^a  aariser  of  the  goreniaieiit 
Seoidi  iaterertB,  and  a  Seerctarf  for  SeotlaDdwiw 
b  the  mtermediary  between  the  Scotch  meabCM  of 
and  the  mxaiatiyi  and  the  official  spokesman  of  the 
regarding  Seoteh  bntfness  in  the  Hotue  of  CommoDS.  OflldaDf 
the  Lord  Adrocaie  lanhs  aa  a  subordinate  of  the  Secretary  of 
State  for  Home  aaEmim  The  Irish  executive  is,  fonaaUy  at 
Icasl^  a^arate  from  the  English^  being  rested  in  a  Lord  Lieo- 
tecaat  and  PrtTj  Council;  Init  in  fact  it  \b  ooespletely  tsitk- 
troll«d  \rr  tbf!  English  Cabinet  through  the  Chief  Semlari/  So 
the  Lord  LtevI^neuUf  who  is  always  a  member  of  the  House  of 
Commons  ^ui%  when  Irish  affairs  are  specially  promineBty  a 
member  of  the  Cabinet  also ;  and  who,  thou^  in  titular  rank 
a  subordinate  of  the  I^rd  Lieutenant,  is,  hf  rirtue  of  hia 
relationa  to  the  Cabinet  and  to  Parliament,  in  effect  his 

705.  The  Xiord  Cbanodlor.  the  only  regnUr  member  of  d^  Cih^ 
Inrt  who*r  dutiM  I  ti«rr  not  yet  indicateil,  b  a  jndicift]  and  legwlatiTe 
oAecr.    His  fuoccioM  wiU  bt  aitDtioDed  in  other  coonectfaoi  (mc  797). 

706.  The  Cabinet  as  Executive.  — It  would  be  a  great  mis- 
take to  8iipp4)He  that,  )>eo:ui5t^  the  Cabinet  is  in  reality  a  com* 
miUee  of  the  House  of  Commons,  drawing  all  its  authority  from 
the  confidence  reposed  in  it  by  that  chamber,  it  is  a  laere  com- 
mittee possessing  no  separate  importance  as  tlie  executire  body 
of  the  kingdom.  In  a  senae  the  ministers  hare  inherited  the 
ancient  prerogatives  of  the  Crown;   and  Parliament  is,  to  a 
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very  sensible  degree,  dependent  upon  thera  for  the  efficacy  of 
tbo  part  it  is  to  play  in  governing.  Almost  all  important  leg-- 
islation  waits  for  their  initiative,  and  tlio  wI^lUc  husinoss  of  the 
Houses  to  a  great  extent  depends  u^Kin  tliem  for  its  progress. 
They  can  make  treaties,  of  whatever  importance,  with  foreign 
(countries ;  they  can  shaiJO  the  ixdiey  of  the  mother  country 
towards  her  colonies ;  they  can  take  what  serious  steps  they 
will  with  reference  to  the  government  of  India,  can  move  troops 
imd  naval  forces  at  plciisure,  eau  make  a  score  of  niomentous 
moves  of  jwHcy  towards  the  English  dependencies  and  t^iwiu'ds 
foreign  countries,  —  in  the  field,  that  is,  of  many  of  the  largest 
interests  of  the  Kmpire,  —  which  may  commit  the  country  ta. 
the  gravest  courses  of  action;  —  and  all  without  axiy  previou9' 
consultation  with  Parliament,  whom  they  serve.  The  House 
of  Commons,  in  brief,  can  punish  but  cannot  prevent  them. 

707.  Parliament :  I.  The  House  of  Commons ;  its  Origi- 
nal Character. —  "The  Parliament  of  the  nineteenth  century 
Ls,  in  ordinary  speech,  the  House  of  Commons,  When  a  min- 
ister consults  Parliament  he  consults  the  Houso  of  Commons  ; 
when  the  Queen  dissolves  Parliament  she  dissolves  the  Houso 
of  Commons.  A  new  Parliament  is  merely  a  new  Houso  of 
Commons."  *  Such  has  Iwen  the  evolution  of  English  politics. 
But  the  processes  which  worked  out  this  result  were  almost 
five  centuries  long.  During  a  very  long  i)eriod,  Parliament's 
first  and  formative  period,  the  Commons  held  a  position  of 
distinct  and,  so  to  say,  legitunate  sulwrdination  to  the  Lords, 
lay  and  spiritual  j  the  great  constitutional  rdles  were  phiyetl 
by  the  king  and  baronage.  Tlie  commoners  in  Parliament 
represented  the  towns,  and  spoke,  for  the  most  part,  at  first, 
only  concerning  the  taxes  they  would  give.  AVlien  the  hon.se 
of  Parliament  called  the  House  of  Commons  first  assumed  a 
distinct  separate  existence,  about  the  middle  of  the  fourteenth 
century  (sec.  671),  it  was  by  no  means  a  homogeneous  body. 

^  Spencer  Wkliwle,  The  Electorate  and  the  Lerptiat\fm  (Englisb  Citizen 
Series),  p.  48. 
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It  hold  both  the  knights  of  the  shires  and  the  burgesses  o£  the 
towns;  and  it  was  a  very  long  time  bcforo  the  knights  forgot 
the  doubt  which  l^d  at  first  been  felt  as  to  which  house  they 
should  sit  with,  Ijords  or  Commons.  Thoy  were  men  of  con- 
sideration in  their  counties  ;  the  only  thing  in  common  betwet'n 
them  and  the  men  from  the  to>^iis  was  that  election^  and  not 
horeflitary  possessions  or  rank,  was  the  gToun<i  of  their  j»reft- 
enco  in  rarliamciit.  Long  use,  however,  finally  obscured  such 
differences  between  the  two  groups  of  members  in  the  lower 
house;  their  interests  were  soon  felt  to  be  common  interests: 
for  the  chief  (jueBtions  they  had  a  real  voice  in  deciding  were 
questions  of  taxation,  which  touched  all  alike. 

708.  Historical  Contrasts  between  County  and  Borough 
Representatives. — The  main  object  of  tlie  Crown  in  making 
the  Ciwiimons  as  representative  as  possible  would  seem  to  have 
been  to  bring  tlio  whole  nation,  as  nearly  as  might  be,  into  co- 
0|>enition  in  support  of  the  king's  government:  and  at  first  the 
lower  house  was  a  truly  representative  body.  Thw  knights  of 
the  shires  were  elected  "in  the  county  court,  by  the  common 
assent  of  the  whole  country  '*;  the  burgesses  of  tho  towns  were 
chosen  V»y  the  borough  freemen,  a  body  numerous  or  limited 
according  to  the  charter  of  each  individual  town,  but  gener- 
ally sufficiently  broad  to  include  the  better  class  of  citizens.  It 
waa  the  decay  of  the  towns  and  the  narrowing  of  their  fran- 
chises which  made  the  Commons  of  the  first  decades  of  our  ovm 
ccnt\iry  the  sciuulalously  subservient,  unrei»resentative  Com- 
mons which  had  driven  the  Ainerioan  colonies  into  revolt.  So 
early  as  the  reign  of  Hi'nry  VI.,  in  the  first  half,  that  is,  of  tho 
fifteenth  century,  tho  francliise  was  limited  in  the  counties  to 
freeholders  whose  landed  property  was  of  an  annual  value  of 
forty  shillings,  and  forty  shilling  freeholders  were  then  men  of 
xaeans ;'  but  this  franchise  remained  unchanged  until  the  jiarli- 
amentary  reforms  of  the  present  century,  and  tended  steadily, 

I  Foiiy  ihillinf:«.  it  U  mtimnteil,  wore  equiralcnt  ftl  that  lime  in  pur- 
chjuing  taIuc  to  furtj'  pound*  at  pre»i'nt  (^JOO). 
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■ritli  the  advancing  wealth  of  the  country,  and  the  relative 
decrease  in  the  value  of  the  shilling,  to  become  more  liberal, 
more  inclusive.  The  borough  franchise,  on  the  contrary,  went 
all  the  time  steadily  from  bad  to  worse.  It  became  more  and, 
more  restricted,  and  the  towns  which  sent  representatives 
Parliament  became,  partly  by  reason  of  their  own  decay,  partly 
by  reason  of  the  growth  and  new  distribution  of  population  in 
tilt?  kingdom,  less  and  less  titted  or  entitled  to  represent  urb:ui 
England.  New  boroughs  were  given  representatives  from  time 
to  time  J  but  all  efforts  to  redistribute  representation  had  ^nrtu- 
ally  ceased  before  the  dawn  of  the  period  of  that  great  increase 
of  population  and  that  immense  development  of  wealth  and 
indu-stry  which  has  made  mo<iern  England  what  it  is.  The 
towns  which  returned  members  to  the  House  of  Commons  were 
mostly  in  the  southern  counties  where  the  old  centres  of  pojm- 
lation  ha»l  been.  Gradually  they  lost  importance  as  the  weight 
of  the  nation  shifted  to  the  central  and  western  counties  and 
Liiveriwol,  Manchester,  and  Birmingham  grew  up, — and  not 
their  importance  only,  but  their  inhabitants  as  well.  Some 
fell  into  ruins  and  merged  in  neighboring  properties,  whose 
owners  pocketed  both  them  and  their  parliamentary  franchise; 
others,  which  did  t»ot  so  literally  deciiy,  bec^une  equally  subject 
to  the  influence  of  neighlior  magnates  npon  whom  the  vot(^rs 
felt  more  or  less  dependent  j  and  at  last  the  majority  of  seats 
ia  the  Commons  were  virtually  owned  by  the  classes  repre- 
sented in  the  House  of  Lords. 

The  BuusD  of  Conimoni  coniistod  in  1801  of  d&8  mcmbera,  uicl  nf 
these  425  arc  said  to  bare  been  returned  "on  the  nominatinn  or  on  the 
recommendation  of  252  patrons."  It  is  said,  also,  that  "300  nut  of  the 
013  members  beionpug  'o  England  and  Wales  ovred  iheir  election  to 
the  nnroinfttion  either  of  the  'litasury  or  of  102  powerful  indiTtdunls."* 

700.  Oeograpblcal  RelatioDB  of  Borougba  and  CountleB.  — 
Of  course  borough  populntinns  hnd  no  jiart  in  tlic  election  of  county 
menibers.     The  counties  represeuled  in  raniament  were  rural  areaa, 


Walpole,  p.  55. 
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pxcluAive  of  the  tomis.  Thus  the  couuty  of  Derby  wu,  for  the  pur- 
poses of  parUtmcntary  representation,  the  county  of  Derby  tnintts  it« 
t}oroughs. 

710.  Parliamentary  Reform.  —  IL  was  to  remedy  this  state 
of  tilings  that  the  well-kIlO\^^l  reforms  of  the  present  century 
were  undertaken.  Those  reforms  have  ma<le  the  House  of 
Commons  truly  representative  and  national:  aud  in  making  it 
national  have  made  it  dominant.  In  1832  there  was  made  a 
wholesale  redistribution  of  seats  and  a  complete  reformation 
ol  the  franchise.  The  decayed  towns  were  deprived  of  their 
membern,  and  the  new  centres  of  jK)puliition  were  accorded 
adeiinato  rfpresenttition.  The  right  to  vote  in  the  counties 
wiis  extended  fn)m  those  who  owned  freeholds  to  those  who 
held  proj)erty  on  lease  and  those  who  held  copyhold  estates,  * 
and  to  temints  whose  holdings  were  of  the  clear  annual  \'u1ug 
of  fifty  pounds.  The  borough  franchise  was  put  upon  the 
uniform  basis  of  householders  whose  houses  were  worth  not 
less  than  ten  pounds  a  year.  This  was  putting  representation 
into  the  hands  of  tlie  middle^  well-to-do  classes;  and  with 
them  it  remained  until  1867.  In  18(>7  another  redistribution 
of  seats  was  effectedj  which  increased  the  number  of  Scotch 
members  from  hfty-four  to  sixty  and  made  other  imjjortant  re- 
adjustments of  ropreseutiition.  The  franchise  was  at  the 
same  time  very  greatly  widened.  In  the  boroughs  all  house- 
holders and  every  lodger  whose  lodgings  cost  him  ten  pounds 
annuaUy  were  given  the  right  to  vote;  and  in  the  counties, 
besides  every  forty  shilling  fn^eholder,  everj'  copyholder  and 
Ie;iseholdor  whose  holding  was  of  the  anniuil  value  of  five 
[jounds,  and  every  householder  whose  rent  was  not  less  tlian 
twelve  pounds  a  year.  Thus  representation  at3?53fora] 
twenty  years.  Finally,  in  I8K4,  the  liasis  of  the  present  fran^ 
.chisu  was  laid.     The  qualifications  for  voters  in  the  counties 

^  Copyhold  estates  nrv  estntes  held  by  the  custom  of  the  manor  in 
tlvh  tltey  lie,  a  custom  evidenced  by  a  *copy '  of  the  rolls  of  the  Manor 
»urt. 
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were  made  the  same  as  the  qiialifieations  fixed  for  borough 
electors  by  the  law  of  1867,  and  over  two  millions  and  a  half 
of  voters  were  thus  added  to  tha  active  citizenship  of  the 
country.  There  is  now  a  uniform  *  household  and  lodger  fran- 
chise' throughout  the  kingdom, 

711.  'Occapier'  U  used  in  Knf^land  u  9ynonymotu  with  the  word 
lodger.  The  '  occupntion '  roquiftite  for  the  exerciae  of  the  frftiicliisf 
mu»t  h*i  of  a  "clear  nntiual  value  of  £10."  (Vniipntion  "  by  virtue  of 
any  office,  wrvicc,  or  eniployinont/*  is  considered,  for  the  purpose  of 
the  frauchisCp  equivalent  to  occupation  for  which  rent  is  paid,  If  the 
rvnt  wwttfi  come  to  the  required  amount^  if  charged. 

T\2.  In  1885  another  great  Redistribution  Act  was  passed, 
which  merged  eighty-one  English,  two  Scotch,  and  twenty-two 
Irish  boroughs  in  the  counties  in  which  they  lie,  for  purposes 
of  representation;  gave  additional  niembora  to  fourteen 
English,  three  Scotch,  and  two  Irish  boroughs;  and  created 
thirty-three  new  urban  constituencies.  The  greater  towns 
whiyh  returned  several  members  were  cut  up  into  single-mem- 
ber districts,  and  a  like  arrangement  was  cfft'eted  in  the 
counties,  which  were  divided  into  electoral  districts  to  each  of 
which  a  single  representative  was  assigned. '  These  changes 
were  accomimniod  by  an  incre-a.se  of  twelve  in  the  total  number 
of  members.  Through  the  redistribution  of  seats  in  1832  and 
18CT  the  number  had  remained  658 ;  it  is  now  670. 

713.  The  following;  is  an  analysts  of  the  prewut  membership  of  the 
House  of  Commons  given  in  the  Statesman's  Year  Book  fur  1S87:' 
the  English  counties  return  253  members,  tlie  English  boroughs  237. 
the  English  unirersines  6;  Scotch  counties  30,  boroughs  31,  universi- 
ties  2;  Irish  counties  85,  boroughs  IC,  unirentities  2.  Totals:  counties 
377,  boroughs  284,  universities  0. 

714.  One  signal  feature  of  the  reforms  of  1884-85  was  that  they 
applied  to  Scotland  atid  Ireland  ai  well  as  to  England  and  Wales. 
Earlier  Acta  bad  applied  only  to  England  and  Wolea^  special  Acts 


1  Tills  was  estnblisliinc  what  the  French,  as  we  hare  seen  (»ec.  315), 
would  call  Mcrutin  tVarronilittsemrnt. 

^  Where  other  data  also  will  lie  found. 
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720.  Sununons,  Electoral  Writ,  Prorogation.  —  Nostanii- 
ing  statutes  govern  the  time  lor  electing  Parliameiits.  Parlior 
meut  assembles  upon  summons  from  the  Crown  (which,  like 
all  other  acts  of  the  Sovereign,  now  really  emanates  from  the 
ministers)  ;  ami  the  time  for  electing  members  is  set  by  writs 
addressed  to  the  sheriffs,  as  of  old  (sec.  667).  Parliament  is 
also  *  prorogued/  (adjourned  for  tho  session)  by  the  Sovereign 
(that  is,  the  Cabinet) ;  and  assembled,  again,  after  recess,  by 
special  summons. 

721.  The  eummom  for  a  new  Fnrtt«mont  must  be  issued  at  least 
thirty-6re  days  before  the  day  »et  for  its  assembling ;  the  summons  to  a 
prorogued  Parliament  at  least  fourteen  days  beforehand.  It  is  now  the 
invariable  custom  to  assemble  Parliament  once  every  year  about  the 
middle  of  February,  and  to  keep  it  in  session  from  tlint  time  till  about 
the  middle  of  August. 

122.  If  a  seat  fall  vacant  during  a  session,  a  writ  is  issued  for  an 
election  to  fill  it  upon  motion  of  the  House  itself;  if  a  vacancy  occur 
during  a  recess,  the  writ  is  issued  at  the  instance  of  the  Speaker  of  the 
House. 

723.  Since  1307  the  dumtion  of  Parliament  has  not  been  liable  to 
be  affected  by  a  demise  of  tho  Crown;  before  16D5  Parliament  died 
with  the  monarch.  In  that  year  it  was  enacted  that  Parliament  should 
last  for  six  months  after  the  demise  of  the  Crown,  if  not  sooner  dis- 
solved by  the  new  Sovereign.  Parliament,  it  is  now  provided,  must 
assemble  immediately  upon  the  death  of  the  Sovereign.  If  the  Sover- 
eign's death  take  place  after  a  diiwoliition  and  before  the  dny  fixed  for 
the  convening  of  the  new  Parliament,  the  old  Parliament  is  to  como 
together  for  fix  months,  if  necessary,  but  for  no  longer  term. 

724.  Organization  of  the  House. — The  Commons  elect 
their  own  Sjieaker  (Spokesman)  and  other  officers.  The  busi- 
ness of  the  Hou.se  is,  as  we  have  seen  (sec.  G89),  quite  abso- 
lutely undtjr  the  direction  of  its  great  committee,  the  Ministry. 
CerUiin  days  of  the  week  are  set  apart  by  the  rules  for  the 
consideration  of  measures  introiluced  by  private  memlHTS,  but 
most  of  the  time  of  the  House  is  devoted  to  'governmunt 
bills,'  The  majority  put  themselves  in  the  hands  of  their 
party   leaders,  tho  ministers,  and  tho  great  contests  of  thn 


7ft.  flmrii  tlw  o«Mi«  «# 

■  (WH^  vnv  iimsMBy  hhw  ■■■■■■ 

41V  ImA  n4T||pf!MI'C#  AMA9  Mtfl  VflnAM  SAMU^  fCvCMS 

Tib*  tiVMlw>4  A*  ^fh#r  fid*  o#  lh«  akU  t^at  e«di  o«ker,  Tbow  vfaick 
rtM«  ill  ttun.  to  Um  %fmttktf^9  rlflrt  ««  ouiBykJ  b^  lb*  Miwity.  tlw 
MiNlfflM,  Owfr  Wttei^««aiaff  Ml  At  taal  bMdi  b^  tbt  gntt  tmMci 
Ttfft  ffMfit  tfffMh  it  MovrtfiMfly  mIM  Hw  'twfgmrf  Buwfc/ — As 
TPMMvrf  iM^f  rtM  kaAtof  OMmc  oAmu  Ob  Hut  bcndM*  vludi  tim 
fn  f  '  •  Wfi  ill  dM  nlnoffi^.  thrir  kadcn  atffo  (tli«  *1m4cii  of 

thf*  '/  —  IfM  mbMirttf  b«faif  opcetMl,  gawnlljr  villi  rcaaofi. 

lo  tiv  o|rpo«v>t  lo  All  miniiU'ri«l  |rr(ipoMU)  oa  the  front  beoch  hj  the 
UiMc,  nnA  no  dlroctl/  f&cinf(  (hr  mlniaten,  ont/  the  t«Me  uid  the  fti»t* 

7i;0.  II.  The  noufte  of  Lord$:  Its  Composition.  — The 
IlfMim*  rif  I*(irilH  roiiHihl<;(l  iliiring  the  sessiuu  of  18^  of  four 
liiiiiilrnil  (inrl  ii<ivi:<nty-Nix  Kn^liMh  hereditary  peers  (Dukes, 
Miii'itiifli'i,  K;irl«,  Vinc.DtintH,  Baroirs) ;  the  two  archbishops 
iLiifl  twciilyfimr  liiftltofm^  hoUliiii;  their  scats  by  virtue  of  their 
fift1i*i*«l  Riiiti*r'ii  Hnottiflh  rcprcduntative  peers  elected  by  thu 
whnln  Imily  nC  Hrntch  |i('prH»  of  wliom  thore  are  eighty-Hve,  to 
Hit  I'ur  Lhnti^rtii  m(  I'arliiimi'iit;  twouty-eight  Irish  peers  elected 
by  th^  iNinm  i)f  Irrtliitirl,  of  whom  there  are  one  hundred  and 
^'  vfMi,  to   nit   fur  lifo;    nrid    tlirce   judicial   members 

111  |j.h«1h  of  Ap|H>;il  in  Ordinary  (aecs.  728,  735,  736), 

•itiltiKi  tu  lil'o<|ir)ors  only,  by  virtue  of  thoir  office. 

*riiiirn  la  nil  net'i>«Nnry  lltnilnllon  tn  the  number  of  heredltnry  Kn^U»h 
yvvr;  IViTti  cnii  lip  iTi>»trit  Ht  will  by  the  Crown  (that  ii,  by  the  min* 
Ulry).  And  thi^lr  eri'ftth)n  U  tn  faot  frt^quont.  Two-thirds  of  the  protcot 
Itumbor  of  (trrra  hnhl  }K'vriiKC>  crutttcd  in  the  present  century.  Thirteen 
wtTP  croAtPil  In  the  year  IftSC. 

Ilie  niltnlHT  of  Si-ntpli  ninl  Irish  peers  is  limited  by  sUtutc. 

Tl»^  llniiao  of  LnTilt  I*  aumtnonrt)  to  iu  sessions  when  the  Tiou*e  ot 
Miions  Is  siiil  Ihir  two  must  alwajs  be  saaimnned  to|^thirr. 
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727.  Function  of  the  House  of  Lords  in  Legislation.  — 

The  House  nf  Lords  is,  in  Ifgiil  theory,  co('{|ual  in  all  rosiKuits 
with  thti  House  of  Commons;  but»  in  fact^  its  authority  is, 
as  I  have  already  more  than  once  said  (sees.  077,  G8G,  707), 
very  infttrior.  Its  consent  is  as  necessary  as  that  of  the  House 
of  Commons  to  every  act  of  legislatiuu ;  but  it  is  not  suffert^d 
to  withhold  that  consent  when  the  House  of  Commons  sjieaks 
emphatically  and  with  the  ajipareut  concurreuco  of  the  nation 
on  any  matter:  it  is  then  a  matter  of  imperative  pyliey  with 
it  to  acquiesce.  Its  legislative  function  has  liecn  well  summed 
up  as  a  function  of  cautious  revision.  It  can  stand  fast  against 
the  Commons  only  when  there  is  some  doubt  as  to  tlie  will  of 
the  people. 

728.  The  House  of  Lords  as  a  Supreme  Court.  — The 
House  of  Lords  is  still,  however,  in  fact  as  well  as  in  form, 
the  supreme  court  of  appeal  in  England,  tlKmgh  it  ha.s  long 
since  eeased  to  exercise  its  judicial  functions  (inherited  from 
the  Grt-'at  Council  of  Norman  tim»?»)  as  a  body.  Those  func- 
tions are  now  always  exercised  by  the  Lord  Chancellor,  who  is 
ex-offlcio  president  of  the  House  of  Lni-ds,  and  three  Lords  of 
Appeal  in  t'>rdinary,  who  are  learned  judges  appointt^d  as  life- 
peers,  specially  to  perform  this  duty.  These  special  *Law 
Lords '  arc  assisted  from  time  to  time  by  other  lords  who  have 
served  as  judges  of  the  higher  courts  or  who  are  8i>€cially 
learned  in  the  law. 

720.  LegislatioOl  therefore,  is  controlled  by  the  House  of 
Commons,  the  interpretation  of  the  law  by  the  judicial  mem- 
bers of  the  House  of  Lords,  The  House  of  Lords  shares  with 
the  iwpular  chamber  the  right  of  law-nmking,  but  cannot  assert 
that  right  in  the  fiie^  of  a  pronounced  public  opiidon.  The 
Sovereign  has  the  right  to  negative  legislation ;  but  the  Sov- 
ereign is  in  the  hands  of  the  ministers,  antl  the  mini.stei-s  lire  in 
the  hands  of  the  Commons  ;  ami  legislation  is  never  negatived- 

730.  The  Constitution  of  England  consists  of  law  and  pre- 
cedent.   She  has  great  documents  like  Magna  Charta  at  the 
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1873.  By  that  Act  (which  went  into  form  on  tho  lat  Novem- 
ber, 1875),  and  sulisequent  iuiiUtioiial  legialution  extending  to 
1877,  the  courts  of  law,  wliich  had  grown,  as  we  have  seen 
(sec.  C66),  out  of  that  once  single  body,  the  ancient  Permanent 
Council  of  the  Norman  and  Plantagenet  kings,  were  at  last 
reintegrated,  made  up  together  into  a  co-ordinated  whole. 

732.  Judicial  Reform  :  the  Reorganization  of  1873-77.  — 
These  measures  of  reorganization  and  unifici\tiou  had  been  pre- 
ceded, in  184(3,  by  a  certain  degree  of  decentralization.  Cer- 
tain so-ealled  County  Courts  were  then  created,  which  are  local, 
not  peripatetic  Westminster,  tribunals,  and  wluch  have  to  a 
very  consideru)>]e  extent  absorbed  tlie  assize  business,  though 
their  function,  theoretically,  is  only  to  assist,  not  to  supplant, 
the  assizes.  Now,  therefore,  the  general  outlines  of  the  judi- 
cial system  are  these.  The  general  courts  of  the  kingdom  aro 
combined  under  the  name,  Supreme  Court  of  Judicature 
This  court  is  divided  into  two  parts,  which  are  really  two  quite 
distinct  courts ;  namely,  the  High  Court  of  Justice  and  the 
tTourt  of  Appeal.  Over  all,  as  e.ourt  of  last  resort,  still  stauds 
the  House  of  Ijords.  The  High  Court  of  Justice  acts  in  three 
divisions,  a  Chancery  Division,  a  Queen's  Bench  Division,  and 
a  I'robiite,  Divorce,  and  Atbuiralty  Division;  and  these  three 
divisions  constitute  the  ordinary  courts  of  law,  inheriting  the 
juristlictions  suggested  by  their  names.  From  them  an  appeal 
lies  to  the  Court  of  Appeal ;  from  the  Court  of  Appeal  to  tluj 
House  of  Ijords.  The  County  Couiia  stand  related  to  tlie 
system  as  the  Assizes  do. 

733.  "Tho  Chancery  Diviaion  liiu  Arc  judges  bosidei  Its  prpa- 
i'ii'iit,  the  Clinncellur;  tlic  Qufcn'i  Bench  Division  hns  flfU'on  jud^en, 
of  whom  onOj  tltc  I.or(l  Chit^f  Juatic'o,  \»  iu  prcfiiilcnt;  ihu  Probate, 
Divorce,  mnd  A'lniirnlljr  Diviitida  has  but  two  judgt'S,  of  whom  one 
prestdi-s  over  the  other."*  This  ■rniugcmcnt  into  division!  is  a  moro 
DistttTuf  eonvunicnce  ;  no  vrry  strict  distinctions  as  to  jurisdiction  are 
prestTTcd;  and  any  changes  tliat  the  judges  think  desirable  may  be 


I 


*  F.  W.  Maitland.  Justice  and  Police  (English  Citizen  Scries),  pp.  43. 44. 
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made  by  an  Order  in  Council.  Thui  an  Exchequer  Diviiion  and 
Commun  rieaa  (Uvision.  which  At  tlrsl  existed,  in  prL'servaiion  of  tlie  o 
Ihics  of  organization,  were  abolished  hy  such  nu  Order  in  December, 
]8d0.  The  judges  assigned  to  the  various  Divisions  do  not  necessnril/ 
ur  often  sit  together.  Cases  are  generally  heard  before  ou)y  one  judge; 
so  that  the  High  Cuurt  may  he  said  to  have  Uie  elTective  cupnc-ily  of 
twenty-three  courts,  its  total  number  of  judges  being  twenty-three. 
Only  when  hearing  appeals  from  inferior  tribunal*,  or  disclmrging  on/ 
other  function  diderent  from  the  ordinary  trial  of  caseSj  most  two  or 
more  judges  sit  together. 

734.  The  Cotut  of  Appeals  may  hear  appeals  on  queslions  both 
of  law  and  of  fuet.  U  consists  of  the  Master  of  the  Itolls  and  fire  Lords 
Justices,  who  may  be  said  to  conatituic  its  permanent  and  separate 
bench,  and  of  th^presidcnls  of  the  three  Dirisions  of  the  Iligh  Court 
who  may  bo  called  its  occasional  members.  Three  judges  arc  necessary 
to  exercise  its  powers,  and,  in  practice,  its  six  permanent  memlHirs 
divide  the  work,  holding  the  rourt  in  two  independent  sections. 

735.  The  House  of  Lords  mny  sit,  when  acting  as  a  court,  when 
Parliament  is  not  in  session,  after  a  prorogation,  that  is,  or  even  after  a 
dissolution :  for  the  House  of  Lords  when  sitting  as  a  court  is  like  its  legis- 
lative self  only  in  Its  modes  of  procedure.  In  all  other  resi>ccls  it  Is 
totally  unlike  Uie  body  which  obeys  the  House  of  Commons  in  law- 
making. It  is  constituted  always,  as  a  court,  of  the  Lord  Chancellor  and 
at  least  two  of  the  Lords  of  Appeal  in  Ordinary  of  whom  I  have 
spoken  (sec.  720) ;  only  sometimes  are  there  added  to  these  a  third  I^rd 
of  Appeal  in  Ordinary,  an  ex-Lord  Chancellor,  or  one  or  more  of  sueh 
judges  or  ex-judgea  of  the  higher  courts  as  may  have  found  their  way 
to  peerages.     Other  members  never  attend;  or  attending,  never  vote. 

730.  A  Judicial  Committee  of  the  Frivy  Council,  of  which 
also  the  Lord  Chiincellor  is  a  member,  and  which  is  presently  to  con- 
list  mainly  of  the  same  Lords  of  Appeal  iu  Ordinary  that  act  in  judicial 
matters  as  the  House  of  Lords,  constitutes  a  court  of  last  resort  for 
India,  the  Colonics,  the  Channel  Islands,  and  the  Isle  of  Man. 

7117.  The  Lord  Chancellor  ia  the  most  notable  oflicer  in  the  whole 
system.  He  is  president  of  the  House  of  Lord«.  of  the  Court  of  Appeal, 
of  the  High  Cnurl  of  Justice,  and  of  the  Chancery  Division  of  the  High 
Court,  and  he  is  a  member  of  the  Judicial  Committee  of  the  Trivy 
Council ;  and  he  actually  sits  in  all  of  these  except  the  High  Court, — 
in  the  House  of  I-ords  and  the  Privy  Council  always,  in  the  Court  of 
Appeal  often.  More  singular  still,  he  is  the  political  o nicer  of  the  taw: 
he  ia  a  member  always  of  the  Cnhinet,  und  tike  the  other  meraben. 
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ilODgfl  to  a  pftrtj  and  goes  in  or  out  of  office  accortling  to  Ihc  favor  of 
the  House  of  Commons,  cxiTcising  MrUilu  in  office,  in  eomc  sc-u«u,  tliu 
functioni  of  a  Minister  of  Civil  JutticeA 

738.  Civil  Cases  are  heard  either  by  judges  of  the  High 
Couil;  in  London,  by  judges  of  that  court  sitting  on  circuit  in 
the  various  *  assize  towns'  of  the  county,  of  which  there  is 
always  at  least  one  for  each  cojputy,  or  by  the  new  County 
Courts  created  in  1846,  which  differ  from  the  old  county  courts, 
long  since  decayed  and  now  deprived  of  all  judicial  functions, 
both  in  their  organization  and  in  their  duties.  They  consist, 
not  of  the  sheriff  and  all  the  freemen  of  the  shire,  but  of  single 
judges,  holding  their  offices  during  good  behavior,  assisted  by 
permanent  ministerial  officers,  and  exercising  their  jurisdiction 
not  over  counties  but  in  districts  much  smaller  than  the  coun- 
ties. They  are  caUed  county  courts  only  by  way  of  preserving 
an  ancient  and  respected  name. 

7S9.  The  County  Couits  hare  jurisdiction  in  all  cases  of  debt  or 
damage  where  the  fium  claimed  doei  not  exceed  X60,  and  in  certain 
equity  cases  where  not  more  than  i:500  ia  involved  —  except  that  cases 
of  slander,  libel,  seduction,  and  breach  of  promise  to  marry,  ns  well  as 
all  matrimonial  cases  are  withheld  from  them.  At  least,  such  is  their 
jurisdiction  in  rou^h  outline.  A  full  account  nould  involve  many  de- 
tails; for  it  has  heon  the  tendency  of  all  recent  Judicial  legislation  in 
Bngland  to  give  mure  and  more  business,  even  of  the  most  important 
kind,  to  these  Courts.  Their  present  importance  may  be  jurlged  from 
the  fact,  stated  by  Mr.  Mailland,  tlmt  "most  of  the  contentious  Htlgn- 
tion  in  England  is  about  smaller  sums  than"  £50. 

740.  A  jii'Ige  of  the  High  Court  may  send  down  to  a  county  court, 
upon  the  application  of  cither  party,  cases  of  contract  in  which  the  sum 
claimed  does  not  exceed  XlOO.  Any  case,  however  small  the  pecuniary 
claim  involved,  may  be  removed  from  the  county  to  the  High  Court  if 
the  judge  of  the  county  court  will  certify  that  important  principles  of 
law  are  likely  to  arise  in  it,  or  if  the  Higli  Court  or  any  judge  thereof 
deem  it  desirable  that  it  should  be  removed.  Appeals  from  a  county 
court  to  the  High  Court  are  forbidden  in  most  cases  in  which  less  than 
£20  is  involved. 

^  MaitlanO,  p.  03. 


THE  GOVEBNMENT  OF  £XGJLA}<D. 


741.  The  county  court  tyttem  retts  upon  the  basU  of  a  diTision  of 
tlic  country  iato  flftv-six  circuits.  All  but  one  ur  two  of  tii^e  include 
ftcvenil  '^  difltrictB  *  —  the  districts  numberint;  about  601.  Each  district 
bM  ita  own  sepanite  court,  with  iti  own  offices,  regiitmr,  etc.;  bat  the 
judges  are  appointed  for  the  circuits,  —  one  for  each  circuit.  They  are 
appointed  hy  tlie  Lord  Chancellor  from  barristers  of  seren  years'  stand- 
iog.* 

742.  Jnzles  arc  falling  more  and  more  into  disuse  in  England  in 
cItU  cases.  In  all  the  more  ifhportant  causes,  outside  the  Chancery 
Division,  whose  rule  of  action,  like  that  of  the  old  Chancery  Court,  is 
*no  jury,*  a  jury  may  be  impanelled  at  the  desire  of  either  party;  but 
many  litigants  now  prefer  to  do  without,  —  especially  in  tlie  Connly 
Courts,  where  both  the  facts  and  the  law  are  in  the  vast  majority  of 
coses  passed  upon  by  the  judge  alone,  without  the  assistance  of  tb« 
Jury  of  five  which  might  in  these  courts  be  summoned  in  all  cuci  of 
aboTc  X20  value. 

743.  Criminal  Cases  are  tried  either  before  the  county  Jus- 
tices of  the  Peace,  who  are  unpaid  officers  appointed  by  the 
Cliancellor  upon  the  recommendation  of  the  Lords  Lieutenant 
of  the  Countii^s ;  before  borough  Justi^^es,  who  arc  paid  judges 
much  like  all  others ;  or  before  judges  of  the  High  Court  on 
circuit.  The  jurisdiction  of  the  Justices  may  be  said  to  include 
all  but  th«  gravest  oiTences,  all  but  those,  namely,  which  are 
punifthable  by  death  or  by  [>enal  servitude,  and  except,  also, 
perjury,  forgery,  bribery,  and  libel.  There  are  many  Justices 
for  each  county,  there  being  no  legal  limit  to  their  number; 
and  they  exercise  tlieir  more  important  functions  at  general 
Quarter  Sessions,  at  general  sessions,  that  is,  held  four  times 
yearly.  The  criminal  assizes  of  the  High  Court  also  are  held 
four  times  a  year.  All  criminal  cases,  except,  of  course,  tliose 
of  the  pettiest  character,  such  as  police  cases,  are  tried  before 
juries. 

"About  onu-half  of  the  criminal  trials,"  it  is  stated.' " tnkc  place  at 
connly  sessions,  about  one-fourth  at  borough  sessions,  the  re^t  at  Awixea 
or  the  Cenn-al  Criminal  Court,"  the  great  criminal  court  of  I^ndon. 

'  The  various  Aets  affecting  the  county  courts  were  amended  and  con- 
•olidated  by  the  County  Courts  Act,  ISSfl.  >  Maitland,  p.  &(5. 
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744.  Quarter  and  Petty  Se&Bioas.  —  Fur  the  exercise  of  their  more 
importnnt  judiciul  functionit  tlio  Jmticts  meet  quarterly,  in  Quarter 
Sc^sfiioni;  but  for  minor  duties  in  whlcli  it  \t  not  necessary  for  more 
than  two  Justices  to  join,  tlierc  are  numerous  I'etty  Sessions  held  at 
various  points  In  the  counties.  Kach  county  is  iliTided  by  its  Quarter 
Sessions  into  petty  s€Ssiotial  dlstrirlg,  and  every  neighborhood  is  given 
thus  its  own  court  of  Petty  Sessions,  —  from  which  in  ulnioal  all  vravb 
an  appeal  lies  to  Quarter  Sessions,  Thus  the  important  function  of 
licensing  (sec.  771)  is  exercised  by  Petty  Sessions,  subject  to  appeal  to 
the  whole  1>ench  of  Justices. 

745.  The  JusticeB  of  the  Peace  were,  as  we  shall  see  more  partic- 
ularly in  other  conuectiuns  (sees.  7»>4-767),  the  gciienil  goTernmental 
authorities  of  the  counties,  until  the  reform  of  local  gorcmment  effected 
in  1888,  exercising  functions  of  the  most  Tarious,  multifarious,  and 
influential  sort.  They  are  generally  country  gentlemen  of  high  stand- 
ing in  their  counties,  and  serve,  as  already  stated,  without  pay.  They 
are  appointed,  practically,  for  life.  The  'Commission  of  the  Peace/  — 
the  commiBsioning,  that  is,  of  Justices  of  the  Peace,  —  originated  in 
the  fourteenth  century,  and  has  had  a  long  history  of  interesting  deTvU 
opment.  Considering  the  somewhat  autocratic  nature  of  the  office  of 
Justice,  it  has  been,  on  the  whole,  exercised  with  great  wisdnm  and 
public  spirit,  and  during  most  periods  with  extraordinary  moderation* 
industry,  aud  erfectirencss. 

740.  The  duties  which  Americans  associate  with  the  office  of  Justice 
of  the  IVace  are  exercised  in  Knglaod,  not  by  the  bcncti  of  Justices 
sitting  in  Quarter  Scssluns,  —  they  then  constitute,  as  we  bare  seen,  a 
criminal  court  of  very  extensire  jurisdiction,  —  but  by  the  Justices  singly, 
sitting  either  formally  or  informally.  A  single  Justice  may  conduct 
the  preliminary  examination  of  a  person  charged  with  crime,  and  niny 
commit  for  trial  if  reasonable  ground  of  suspicion  be  proved.  A  singly 
Justice  also  can  issue  search  warranta  to  the  constabulary  fur  the  detcc- 
tioo  of  crime,  etc. 


747.  Police.  —  The  police  force,  or,  in  more  Engliah  phrasB, 
the  constabulary,  of  the  kingdom  is  overseen  from  Londcm  by 
the  Ilurae  Office,  which  makes  all  general  rules  as  tu  its  dis- 
cipline, pay,  etc.,  appoints  royal  inspectors,  and  determines, 
under  the  Treasury,  the  aiiiouiit  of  state  aid  to  bti  given  to  the 
support  of  the  forces;  but  all  the  real  administering  of  the 
system  is  done  by  the  local  authorities.    In  the  Counties  a 
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f  government ;  scarcely  a  vestige  of  them  now  remains.    But 

the  oUl  forms  gave  way  to  the  forms  of  the  present  by  no  sud- 

n  or  violent  changes,  and  some  of  the  organs  of  county  gov- 

nment  now  in  eatistcnce  could  adduce  plausible  proof  of  their 

Lcsceut  from  the  manly,  vigorous,  8elf-<;entred  Saxon  institu- 

ons  of  the  ancient  time. 

7d2.  £arly  Evolution  of  the  County  Organs.  —  In  Norman 
es  the  eoldorman's  office  languished  in  the  shadow  of  the 
Leriffs  great  authority.  The  spiritual  and  temporal  courts 
ere  separated,  too,  and  the  bishop  withdrew  in  large  measure 
om  official  participation  in  local  political  functions.  The 
County  Court  became  practically  the  Sheriffs  Court  j  its  suitors 
the  freeholders.  Its  functions  were,  however,  still  consider- 
able :  it  chose  the  officers  who  assessed  the  taxes,  it  was  the 
medium  of  the  Sheriff's  military  administration,  and  it  was 
still  the  principal  source  of  justice.  But  its  duties  were  not 
slow  to  dec^y.  As  a  Court  it  was  speedily  handed  over  to  the 
kiuj^fs  itinerant  justices,  who  held  their  assizes  in  it  and  heard 
all  important  cases;  all* pleas  of  the  Crown.'  Its  financial 
functions  became  more  and  more  exclusively  the  ^Kirsonal  func- 
tions of  the  Sheriffs,  who  wore  commonly  great  barons,  who 
managed  in  some  instances  to  make  their  office  hereditary, 
and  who  contrived  oftentimes  to  line  their  own  pockets  with 
the  proceeds  of  the  taxes  :  for  great  barons  who  were  sheriffs, 
ere  sometimes  also  officials  of  the  Exchequer,  and  as  such 
audited  their  own  accounts.  The  local  courts  at  lust  became 
merely  the  instruraeuts  of  the  Sheriffs  and  of  the  royal  judges. 
753.  Decline  of  the  Sheriff's  Powers, — It  Avas  the  ovgn 
aring  power  of  the  Sheriffs,  thus  developed,  that  led  to  the 
great  changes  which  were  to  produce  the  county  government 
of  our  own  day.  The  interests  alike  of  the  Court  and  of  the 
people  became  enlisted  against  them.  The  first  step  towards 
displacing  them  was  taken  when  the  royal  justices  were  sent 
on  circuit.  Next,  in  1170,  under  Henry  Il.'s  capable  direction, 
the  great  baronial  sheriffs  were  tried  for  malfeasance  in  office, 
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f[enoeforth,  as  it  turuoil  out,  the  prm^ess  of  providing 
ways  of  local  government  waa  simple  enough,  as  legislators 
ihose  to  conduct  it.  It  consisted  simply  in  charging  the  Jus- 
cea  of  the  Peace  with  the  doing  of  everything  that  was 
eoesaary  to  bo  done.  Slowly,  piece  by  piece,  their  duties  and 
prerogatives  were  added  to,  till  the  Justices  had  become  im- 
measurably the  most  imjwrtant  functionaries  of  local  govem- 
ont,  combining  in  their  comprehensive  official  characters 
most  every  judicial  and  administrative  power  not  exercised 
from  London.  Not  till  the  passage  of  the  Locul  Government 
Act  of  188S,  already  referred  to,  were  they  relegated  to  their 
older  and  most  characteristic  judicial  functions,  and  their 
administrative  and  financial  powers  transferred  to  another 
body,  the  newly  created  Countj'  Council. 

I  760.  FuDCtionfl  of  JusticeK  of  the  Peace  prior  to  Reoeut  Re- 
forms.—  The  Justice  of  the  Peace  has  been  rery  hnppily  desL-ribed  as 
having  been  under  the  old  syRtcm  "  the  stftte's  niao  of  all  work."  Hix 
multifarious  duties  brought  him  into  the  service  (n)  of  the  Priry  Conn- 
cU»  under  whose  Veterinary  Department  he  participated  in  the  adminis- 
tration of  the  Acts  relating  to  contagious  catttc  diseases ;  (6)  of  the 
Home  Office,  under  which  he  acted  in  governicg  the  county  constabu- 
lary, in  conducting  the  ndministnition  of  lunatic  asyltuni,  and  in  risiting 
prisons  ;  (c)  of  the  Board  of  Trade,  under  whose  general  supervisloa  he 
provided  and  tested  weights  and  measures,  constructed  and  repaired 
bridges,  and  oversaw  highway  autliorities ;  and  (ff)  of  the  Local  Gov- 
ernment Board,  under  wliose  superintendence  he  appointed  parish  over- 
seers of  the  poor,  exercised,  on  appeal,  a  revisory  power  over  the  poor- 
rates,  nnd  took  a  certain  part  in  sanitary  regulation.  The  Justice*, 
besides,  formerly  levied  the  county  tax,  or  *  rale,'  out  of  which  the 
expenses  of  county  business  were  defrayed,  issued  licenses  for  the  sale 
of  intoxicating  drinks  (as  they  still  do),  for  the  storage  of  gunpowder 
ftnd  petroleum,  and  for  other  undertakings  required  by  law  to  be  licensed ; 
they  divided  the  counties  into  highway,  polling,  and  coroners'  districts; 
they  issued  orders  for  tlie  removal  of  paupers  to  their  legal  place  of 
Bftllenient;  they  fulfilled  a  thousand  and  one  Administrative  functions 
too  various  to  classify,  too  subordinate  to  need  enumeration,  oow  that 
most  of  them  have  been  transferred  to  the  Councils.  The  trial  of  crimi- 
nal cases,  together  with  the  performaDce  of  the  various  functions  attend- 
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ant  upon  such  a  jurisdiction,  always  constttiitod^  of  course,  one  of  tttp 
weightiest  duties  of  their  ofHi-e,  And  is  now  its  ctiii*f  and  altuost  only 
duty. 

"Long  ago,"  Uoghs  Mr.  Maitland,  speaking  before  the  paaaajre  of 
the  Act  of  1888.  "long  ago  lawyers  abandoned  all  hope  of  describing 
the  duties  of  a  justice  in  any  niethodio  fashion^  and  the  alphabet  hms 
become  the  only  possible  connecting  thread.  A  Justice  must  hare  sume- 
thing  to  do  with  *  Itailroads,  Rape,  Rates,  Recognizances,  Records,  and 
Recreation  Grounds';  with  'Perjury,  Petroleum,  Tiracy,  and  Plar- 
bousea';  with  'Disorderly  HouseB,  DiuscntLTs,  Dogs,  and  Drainage.' "^^ 

7fi7.  Character  and  Repute  of  the  Office  of  Justice.  —  The  office 
of  Justice  of  the  Peace  is  represfUtAtivc  in  the  same  sense  —  nuC  an  an- 
important  sense  —  In  which  the  unrefomied  parliaraenta  of  the  early 
part  of  the  century  were  representative  of  the  county  populations.  The 
Justices  are  appointed  from  among  the  more  considerable  gentry  of  the 
counties,  and  represent  in  a  very  substantial  way  the  permanent  inler- 
cstB  of  the  predominantly  rural  conimuniCicB  orer  whose  justice  they 
preside.  An  interesting  pruof  of  their  virtually  representative  char- 
acter appears  in  the  popularity  of  ihcJr  office  during  the  greater  part 
of  its  history-  Amiditt  all  the  extensions  of  the  franchise,  all  the  re- 
making of  representative  institutions  which  this  century  has  witni^ssed 
in  England,  the  Justiceship  of  the  VcAce  remained  practically  untouched, 
because  on  alt  hands  greatly  respected,  until  the  evident  need  to  inlro- 
duec  system  into  local  government,  and  the  apparent  desirability  of 
systematizing  it  in  accordance  with  the  whole  policy  of  recent  refonns 
in  England  by  extending  the  principle  of  popular  representation  by 
election  to  county  government,  as  it  had  been  already  extended  to  ad- 
ministration in  the  lesser  areas,  led  to  the  substitution  of  County  Coun- 
cils for  the  Justices  aa  the  county  authority  in  financial  and  adniiuistra- 
tire  affaira. 

75R.  The  Lord  Lieutenant.  —  In  the  rcig^i  of  Mary  a  *  Lord 
Lietitetmnt '  took  tbo  jdaff  of  the  Shoriff  in  the  O^unty  as  hwul 
of  the  militia,  becoming  the  chief  representative  of  the  crown 
in  the  County,  and  subserjuently  the  keeper  of  the  CJDunty 
records  {Custos  Roluhrum).  The  Sheriff,  since  the  comple- 
tion of  this  change,  has  Vteen  a  merely  administrative  oflRoer, 
executing  the  judt^onents  of   the  courts,  and  presiding  over 
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parliamentary  elections.  The  command  of  the  militia  re- 
mained with  the  Lords  Lieutenant  until  1871,  when  it  was 
vested  in  the  crown,  —  tiiat  is,  assumed  by  the  central  admin- 
istration. 

Juaticci  of  the  Poacc  are  stitl  appoints]  hy  tho  Clmncollor  upcm  llie 
numioation  of  Chu  LorU  Lieutenant  of  each  counter  (eec.  743). 

759.  The  Reform  of  x888.  — The  reform  of  local  adminis- 
tration proposed  by  the  ministry  of  Lord  Salisbury,  in  the 
spring  of  1888,  although  not  venturing  so  far  as  it  would  be 
necessary  to  go  to  introduce  order  and  symmetry  into  a  patch- 
work system,  suggested  some  decided  steps  in  the  direction  of 
simpliticati(m  and  co-ordination.  The  conftisions  of  the  exist- 
ing arrangements  were  many  and  most  serious.  England  is 
divided  into  counties,  boroughs,  urban  sanitary  districts,  rural 
sanitary  districts,  poor-law  parishes,  i>oor-law  unions,  highway 
parishes,  and  schocd  districts ;  and  these  areas  have  been 
superimposed  upon  one  another  with  an  astonishing  disregard 
of  consistent  system,  —  without,  that  is,  either  geographical 
or  afUninistnitivc  co-ordination.  The  confusions  to  Ijc  reme- 
died, therefore^  may  be  saiii  to  have  consisted  (a)  of  the  over- 
lapping of  the  various  areas  of  local  government,  the  smaller 
areas  not  being  in  all  ciises  subdivisions  of  the  larger,  but 
defined  almost  wholly  without  regard  to  the  bouncUries  of  any 
other  areas;  (b)  of  a  consequent  lack  of  coordination  and 
subordination  among  local  authorities,  fruitful  of  the  waste  of 
luoucy  and  the  loss  of  efficiency  always  resulting  from  i^nnfu- 
sions  and  duplications  of  organization ;  (c)  of  varieties  of  time, 
method,  and  franchise  in  the  choice  of  lowil  officials  ;  and  (rf) 
of  an  infinite  complexity  in  the  ari-augemeuts  reg;irding  local 
taxation,  the  sums  needed  for  the  various  purposes  of  local 
government  (for  the  poor,  for  example,  fo*  the  rejiair  of  high- 
ways, for  county  outlays,  etc.)  being  separately  assessed  and 
separately  collected,  at  great  expense  and  at  the  cost  of  great 
vexation  to  the  tax-payer. 
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trative  county/  the  North  Hiding  another,  and  the  West  Hid- 
ing :ithml;  Suffi>lk  and  Sussex  also  have  each  an  East  and 
W*^Kt  {livision;  Linroln  falls  n]>art  into  three  aduiinistrativ© 
counties,  etc. 

All  borougliH  of  loss  than  50,000  inlmhiuintn  not  Irentpd  as  coantic0 
art'  niuru  or  less  iiti-urporated  wicli  the  cuiinilea  hi  which  tUey  liu. 

If  any  ur1»ui  &nnil)irj  tliatriol  lie  wilhiii  more  than  one  county.  It  Ji 
to  be  ilet^mtMl  to  belong  to  the  county  in  which  the  grenter  pnrt  of  iti 
population  IiTe  according  to  the  census  of  1881. 

7(51.   The  County  Councils  :  their  Constitution.  —  In  pur^ 

suauee  of  the  purpose  of  asaimilatiuy  county  to  horoiigli  orgajj- 
ization,  the  counties  are  giveu  representative  governing  assem- 
blies composed  of  eoiincillora  and  aldermen,  presided  ovv^r  by 
aehairiuan  whoso  position  iujd  functions  reproduce  those  of  the 
borougli  mayors,  and  ]>osse^stng  as  their  outfit  of  powers  all 
the  miscelhiny  of  administrative  functions  hitherto  belonging 
to  the  Justices  of  the  Peace.  There  is  not,  it  fhould  be  olv 
served,  a  Council  and  a  Uoard  of  Aldermen,  as  in  American 
4Mtie8,  but  a  single  l>ody  kziown  as  the  Council  luid  <!omi>osed 
of  two  classes  of  meinlxfrsj  the  one  class  known  as  Aldermen, 
the  other  as  Councillors.  These  two  classes  differ  from  eai^h 
other,  not  in  j>ower  or  in  function,  but  only  in  munlier,  term, 
and  mode  of  election.  The  Councillors  are  directly  elected  by 
the  rjualified  voters  of  the  CouTity  and  hold  office  for  a  term  of 
tiircc  years  J  the  Aldermen  are  one-third  as  many  as  the  Coun- 
cillors in  number,  oro  elected  by  the  Councillors,  either  from 
their  own  numlwr  or  from  tho  qualified  voters  outside,  and 
hold  ntlice  fcir  six  years,  one-half  of  their  numl)er,  however, 
retiring  every  thive  years,  in  rotation.  This  Council  of  .Mder- 
men  and  Cottiicillors  elects  its  own  chairman,  to  serve  f<ir  one 
year,  and  jMiys  him  such  coni|tensation  as  it  deems  sufficient. 
During  his  year  of  service  the  chairman  exercises  tho  usual 
presidential,  but  no  independent  executive,  j>owers,  and  is  au- 
th«>rizBd  to  act  as  a  Justice  t^f  the  ri>ace,  along  with  the  rest 
the  'Commission'  of  the  County. 
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705.   Any  ono  ninj  bo  uleL'tud  a  coancillur  who  is  a  qualiflH  rotor 
the  county,  or  who  is  vnlitloU  to  vote    in  parliamentary  cileetioiis  I 
virtue  of  ownership  of  proiicrty  in    the  county;   nnd  in  the  cuuitlfci 
though  not  in  the  boroughs,  from  whose*  constitution  lliis  of  the  com 
ties  is  copi(.'(],  poors  uwnin}j  pn^porty  in  Iho  county  nnd  "clerks  in  holy 
orders  and  other  ministers  nf  religion"  nuiy  be  chuseii  to  the  cuuncil. 

700.  The  number  of  councUloxs,  and  cunHoqutntly  also  the  num- 
ber of  Rhiornien,  in  oai-h  Cuimty  Council  (for  the  Utter  number  is 
always  onc-tliird  of  the  former)  was  fixed  in  the  first  uistancc  by  order 
of  the  Local  GoTernmeut  Board,  and  is  in  some  casvs  very  large.  Thus 
Lancashire  haa  a  council  (aldermen,  of  course,  included)  of  140  mem- 
bers, the  West  Uidin{(  of  Yorkshire  a  council  of  120,  Devon  a  council 
of  104.  Uulland,  who»c  council  is  the  smallest,  haa  28.  The  average 
is  probably  about  7&. 

707.  Fur  the  election  of  councillon  the  county,  including  the  bor- 
oughfl  which  are  not  'county  boruu^'htt,'  is  divided  \aio electoral diutrictt, 
corresponding  in  number  to  the  number  of  i.-nuncillors,  one  councillor 
l>eing  chosen  from  each  district.  I'he  number  of  thfso  districts  having 
In-en  delcrniined  by  the  order  of  the  Local  Oovcrnuunt  U<tard,  their 
area  and  disposition  were  fixed  in  the  first  instance  by  Quarter  Sessions, 
or,  withm  the  non-county  boroughs  needing  division,  by  the  borough 
Council,  due  regard  being  had  to  relative  population  and  to  R  fair  divis- 
ion of  reprosentAtion  between  rural  and  urban  populations. 

70d.  The  number  of  councillors  and  the  boundaries  of  electoral  d]s< 
triels  tqay  be  chantfcd  by  order  of  the  Local  (juvernment  Uonnl  upon 
the  rocornmendation  of  the  council  of  a  borough  or  couuty. 

769.  The  County  Franchise.  —  The  rouncillors  are  elected, 

to  speak  in  the  most  general  terms,  ijy  the  resident  ratepayer*] 
of  the  county.  Every  i>erson,  that  is  to  say,  not  an  ulien  or 
otherwise  specially  disqualified,  who  is  actwdly  resident  within 
the  county  or  within  ae-ven  miles  of  it,  paying  rates  in  the 
county  and  occupying,  within  the  county,  either  jointly  or 
alone,  any  house,  'warehouse,  counting-house,  shop,  or  other 
huildinp  for  which  he  pays  rates  is  entitled  to  be  enrolled  (if 
his  residence  has  lieen  of  twelve  months'  standing)  and  to  vote 
afi  a  cotuxty  elector. 

A  person  who  occnpies  land  in  the  county  of  tlie  annual  value  of 
£\^  and  who  resides  in  the  county,  or  within  seven  miles  of  it,  may  vole 
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in  the  elections  for  comity  councillors  though  his  rewdence  has  beej 
of  only  fiix  monlha'  stanilliig. 

Single  woiTiLMi  whn  twtve  the  necessary  qualificatioDS  u  ratepayers 
und  residents  nre  entitled  to  vote  its  county  electors. 

770.  Powers  of  the  County  Councils. — The  Council  of 
oanh  County  is  a  body  corporate^  under  the  title  of  the  ** County 

Council   of "  (the  name  of  the  administrative  county), 

and  05  such  may  have  a  common  seal,  hold  property,  make  by- 
laws, etc.  Its  by-laws,  however,  unless  they  concern  nuisances, 
are  subject  to  apj)roval  by  the  Secretary  of  State,*  and  may  be 
annulled  by  an  order  in  Council 

(1)  The  Council  holds  aiul  administers  all  county  property, 
and  may  pun^hase  or  lease  L'uids  or  buildings  for  county  uses; 

(2)  With  it  rests  the  duty  of  maintaining,  managing,  and, 
when  necessary,  enlarging,  the  pauper  lunatic  asylums  of  the 
county,  and  of  establishiug  aud  mainUiiuiug,  or  contributing 
to,  reformatory  and  industrial  schools; 

{t^)  It  is  charged  with  maintaining  county  bridges,  and  all 
umin  roads  in  every  part  not  specially  reserved  by  urban  author- 
ities for  their  own  management  because  lying  within  their  own 
limits  J  and  it  may  declare  any  road  a  main  road  which  seems 
to  serve  as  such,  and  which  has  been  put  in  thorougL  rejKiJr, 
before  being  accepted  by  the  county,  by  the  local  highway 
authorities  (sec.  786)  ; 

(4)  It  a<lmiuisters  the  statutes  affecting  the  contagious  dis- 
eases of  animals,  destructive  insects,  lish  preservation,  weights 
and  measures,  etc. ; 

(5)  It  appoints,  pays,  and  may  remove  the  county  Treas- 
urer, the  county  coroner,  the  public  surveyor,  the  county 
^uialyst,  and  all  other  officers  paid  out  of  the  county  rates  — 
except  the  clerk  of  the  Peace  and  the  clerks  of  the  Justices  — 
including  the  medicid  heiilth  officers,  though  these  latter  func- 
tionaries report,  not  to  the  Council  (the  Coumiil  receives  only 

1  Preaumnbly  the  Home  Secretary, 
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a  copy  of  their  report),  but  tc>  the  Local  Govenimrnt  Board, 
and  tlie  only  power  of  tlie  Coimcil  in  the  promises  is  to  address 
to  the  Board,  independently  and  of  their  own  motion,  represen- 
tations as  to  the  enforcement  of  the  Public  Health  Acts  where 
such  representations  seem  necessary ; 

(6)  It  determines  the  fees  of  the  coroner  and  controls  tlio 
division  of  the  county  into  coroners'  districts  ; 

(7)  It  divides  the  county  into  polling  districts  also  for  par. 
liaraeutary  elections,  appoints  voting  places,  and  supervises 
the  registration  of  voters ; 

(8)  It  sees  to  the  registering  of  places  of  worship,  of  tho 
rules  of  scientific  societies,  of  charitable  gifts,  etc^ 

It  ifl  obviously  impossible  to  classify  or  make  any  gcncralixod  «tatc> 
mcnt  of  Uiif  misct-lliiu/  of  powcn :  they  must  be  enumcniicd  or  iint 
stated  At  all.  Tlicy  are  for  the  most  part,  thoogh  not  altogether,  tho 
nJmioistratire  powers  furmcrty  intrusted  to  the  Justices  of  the  Peace. 

771.  The  licensing  function,  as  being  semi-judicial,  is  left 
in  most  cases  with  the  Justices  of  the  Peace;  but  the  County 
Council  is  assigned  the  granting  of  licenses  to  music  a:id  danc- 
ing halls,  to  houses  which  aru  to  be  devoted  to  the  public  per- 
formance of  stage  phiys.  and  for  the  keeping  of  explosives. 

Oddly  enough,  the  County  Council  Is,  by  another  section  of  the  Act 
of  1888,  authorized  to  dvleKatc  its  pow<>rs  of  licensing  in  tlie  case  of  play- 
houses and  in  the  case  of  explosires  back  to  tho  JusticcH  ngsin,  acting 
in  petty  sessions.  TIk*  ■mue  »ect(on  also  penuits  a  similar  delegation 
to  the  Justices  of  the  powt-rs  ixerciscd  by  the  Council  under  tho  Act 
touching  coutnglouji  cnltlc  diiunsci. 

772.  The  financial  powers  of  the  Council  are  extensive 
and  important.  Tho  Council  takes  the  phic^  of  the  Justices  in 
determining,  assessing,  and  levying  the  county,  police  and  hun- 
dred rates,  in  disbursing  the  funds  so  raised,  and  in  preparing 
or  revising  the  Imsis  or  standard  for  the  county  rates  ;  though 
in  this  last  matter  it  acta  subject  to  appeal  to  Quarter  Sessions. 
It  may  borrow  money,  '•  on  the  security  of  the  county  fund," 
for  the  purpose  uf  consolidating  the  county  debt,  purchasing 
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l)roi>erty  for  the  county,  or  undertaking  j>ermaiiL'nt  puhllo 
works,  pr*>viil<*«l  it  first  obtain  tho  consent  of  the  L(M;a]  Gov- 
ernineut  Board  to  the  raising  of  the  loan.  The  Board  gives  or 
withholds  its  consent  only  after  a  local  inquiry,  and,  in  case 
it  assents,  fixes  the  period  within  which  the  loan  must  be 
repaid,  being  itself  limited  in  this  last  particular  by  a  provis- 
ion of  law  that  the  j>eriod  must  never  exceed  tliirty  years. 

If  the  ilebt  of  the  county  already  exceed  ten  ptr  cent,  of  the  annual 
ratable  Taluo  of  the  ratable  property  of  the  county,  or  if  tiie  pn>po»ed 
loan  would  rnjse  it  above  ibat  ainmint,  &  loan  can  be  aanclioned  only  by 
ft  proviiionat  order  of  the  Board,  —  an  order,  that  is,  which  l>econies  ralid 
only  upon  receiving  the  formal  sanction  of  parliament  alsO|  given  by 
public  Ad. 

A  county  mny  luuc  stock,  under  certain  limitations,  if  the  consent 
of  llic  Local  Government  Board  be  obtained. 

773.  AddiUoual  Power*.  — The  Act  f»f  1H88  pmvidcs  that  any 
other  powers  which  linve  been  conferred  upon  the  authorltica  of 
particular  lucalltii-s  by  special  Act,  and  which  are  feimilar  in  character 
to  those  already  vested  in  the  County  CoudciIs,  may  be  tranafcrrcd  to 
llie  proper  County  Councils  by  proritionat  order  of  the  Local  Govern- 
mcnt  Board;  and  also  that  a  similar  provisional  order  of  tliat  Board 
may  confer  uiwn  a  County  Council  any  imwers,  an'sinij  within  (fu>  Coimly, 
whicli  arc  now  exercised  by  the  IVivy  Council,  a  Secretary  of  State, 
llic  Hoard  uf  Trade,  the  Locnl  GuvtTnmenl  Utmrd  itself,  or  any  other 
government  department,  provided  ihcy  bt^  powers  conferred  by  statute 
and  the  consent  of  the  department  concerned  be  first  secured. 

774.  The  County  Budget.  —  At  the  beginning  of  every 
local  financial  year  (Ajiril  Lst)  an  estimate  of  Uie  receipts  and 
expenditures  of  the  year  is  submitted  to  the  Council,  and  upon 
the  basis  of  this,  the  Council  makes  estimate  of  the  sums  to 
lie  needed,  and  fixes  the  rates  accordingly.  TheCouncirs  esti- 
iiiat*^  is  mode  for  two  six-month  periods,  and  is  subject  to  revis- 
iiuj  fur  the  second  six-month  perimi,  prt)vided  the  experience 
of  the  RrHt  prove  it  necessary  either  to  increase  or  decrease  the 
amounts  to  be  raised. 

TTa.  Returns  of  the  actual  receipts  snul  exj^nditures  of  each 
financial  yi>ar  ai*e  also  iu:ide  tu  the  Local  Government  Board, 


n 


THE  GOVBRN>tENT  OF  ENGLAND. 


423 


li 

I 


sncli  form  and  with  siioh  partinulars  as  thn  Boanl  directs ; 
full  abatnuts  of  tlinao  returns  are  annually  laid  biifore  both 
Houses  of  Parliament.  The  county  accounts  are,  moreover, 
periodically  audited  by  distnct  auditors  appointed  by  the 
Local  Government  Board. 

The  accoautB  uf  tb«  county  TreMurer  are  audited,  too,  hy  the  Coancil. 

776.  Local  rates  are  a5sesse<l  exclusively  ujwn  real  estate, 
nd,  until  the  passage  of  the  Local  Government  Act  of  IKSH,  it 
as  tJte  habit  of  Parliament  to  make  annual  *  grants  in  aid  of 

the  rates  *  from  the  national  purse,  with  the  idea  of  paying  out 
of  moneys  raised  largely  upon  personal  property  some  part  of 
e  expense  of  local  administration.  The  Act  of  1888  sub- 
stitutes another  arrangement.  It  provides  tliat  all  moneys 
collected  from  certain  licenses  (a  long  li»t  of  them,  from  liquor 
licenses  to  licenses  for  male  servants  and  guns),  together  with 
four-fifths  of  one-half  of  the  prtjceeils  of  the  probate  duty, 
eliall  be  distributed  among  the  counties  from  the  imperial 
reasury,  under  the  direction  of  the  Local  Government  Boards 
for  the  purpose  of  defraying  certain  specified  county  expenses, 
notably  for  the  education  of  paupers  and  the  support  of  pauper 
lunatics. 

777.  The  police  powers,  long  exercised  by  the  Justices  of 
the  Peace,  are  now  exercised  by  a  joint  committee  of  Quarter 
Bessions  and  the  County  Council.    This  committee  is  made  up, 

equal  parts,  of  Justices  and  members  of  the  Council ;  elects 
.ts  own  chairman,  if  necessary  (because  of  a  tie  vote), by  lot; 
ftnd  acts  when  appointed,  not  as  exercising  delegated  authority, 
l)l)ut  as  an  independent  body.  The  term  of  the  committeemen 
,  however,  determined  by  the  bodies  which  choose  them. 

778.  The  County  Council  is  empowcrc'i  to  act  in  the  cxcrcine  of  all 
but  its  Ananciat  powers  through  comniittces*  and  to  join  in  action  with 
other  local  authorities  in  any  proper  case  through  a  standing  joint 
committee  such  ns  that  which  has  control  of  the  constabulary. 

770.  Boundaries.  —  The  Act  of  188S  provides  for  the  much  needed 
co-ordination  of  areas  by  empowering  the  Iiocal  Oorcmment  Board, 
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■cling  upon  the  recotiimeiidatiuo  of  a  ununtj  or  a  borough  council, 
mid  after  a  local  inqriirjr  publicly  hcKl  before  a  Loc&l  Gnveromrnt 
lioanl  inspector,  lo  make  an  orUer  for  the  xlteraiiun  ot  county  or 
borougti  lioundark'S,  for  the  union  of  two  boroughs,  or  for  the  alter- 
ation of  any  area  of  local  government  only  partly  included  in  a  county 
or  borough.  Such  an  order  ib  provUionalj  however,  and  miut  await 
the  assent  of  Parliament. 

A  County  Council,  moreorcr,  may  itK-If  proriile  for  the  alteration  or 
definition  of  the  boundariei  of  any  parish  or  nny  county  district  which 
is  nut  a  borough,  for  the  union  of  such  iHirish  or  diitrict  witlt  ulher 
districts  or  parishes,  or  for  the  cunrersiun  of  rural  into  urban,  or  urban 
into  rural,  districts.  In  case  sucli  an  order  is  made  by  a  Council,  how 
ev^r,  three  months  is  lo  be  allowed  for  protests  on  tlie  part  of  c-onnty 
electors.  These  protests  are  to  be  addressed  to  the  Lucal  Government 
Board.  In  case  a  protest  is  entered  under  the  proper  conditions  as  to 
number  and  electoral  quali6cation  of  the  prutestants.  a  local  inquiry 
miul  be  lield,  and  the  order  may  be  disallowed.  If  there  be  no  contest 
made  in  the  matter,  the  order  must  be  confirmed. 

780.  The  Parish. — Parishes  there  have  been  in  England 
ever  since  the  Christian  church  vfua  established  there ;  but  the 
Parish  which  now  figures  most  prominently  in  English  loL'al 
government  inherits  only  its  name  intact  from  those  first  years 
of  the  national  liistory.  The  church,  in  its  first  work  of  or- 
ganization, uj}ed  the  smallest  units  of  the  state  for  the  smallest 
divisions  of  its  own  system;  it  made  the  township  its  parish; 
and  presently  the  priest  was  always  seen  going  up  with  the 
reeve  and  the  four  men  of  the  township  to  the  hundred  and 
the  county  courts.  Only  where  the  i>opulation  was  most 
numerous  did  it  prove  necessary  to  make  the  parish  smaller 
than  tlie  township;  only  when  it  was  least  numerous  did  it 
seem  expedient  to  make  the  parish  larger  than  the  township. 
Generally  the  two  were  coincident.  During  much  the  greater 
jjart  of  English  history,  too,  citizenship  and  church  membei^ 
ship  were  inseparable  in  fact,  as  they  still  are  in  legal  theory. 
The  vestry,  therefore,  which  was  the  assembly  of  church-mem- 
bers which  elected  the  church-wardens  and  regulated  the  tem- 
poralities of  the  local  church,  was  exactly  the  same  body  of 
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persons  tliat,  when  not  aotiu}^  upon  church  affairs,  constituted 

»he  township  meeting.     It  was  the  village  moot  ^in  its  eccle- 

^Biastical  aspect.'     And  when  the  township  privileges  were,  by 

^emialization,  swjillowed  up  in  the  manorial  rights  of  the  harou- 

the  vestry  was  aU  that  remained  of  the  old  organization  of 

?lf-guverument;  the  court,  or  civil  assembly,  of  the  township 

^waa  sui>erseded  by  the  baron's  manorial  court.    Rut  the  church 

"OS  not  absorbed ;  the  vestry  remained,  and  whatever  scraps 

civil  function  escaped  the  too  inclusive  sweep  of  the  grants 

if  jurisdiction  to  the  liarons  the  people  were  fain  to  enjoy  as 

vestrymen. 

781.  The  Poor-law  Parish,  — It  was  in  this  way  that  it  fell 
out  that  the  township,  when  a<'ting  in  matters  strictly  non- 
'olesixstical  came  to  call  itself  the  parish,  and  that  it  became 
lecessary  to  distinguish  the  *  civil  parish'  from  the  'ecclesias- 
dcal  ijariah.'  The  vestry  came  at  last  to  elect,  not  church- 
Tiirdens  only,  but  way^wardens  also,  and  assessors ;  and  in  the 
lixteenth  century  (1536,  reign  of  Henry  VIII.)  the  church- 
:irdens  were  charged  with  the  relief  of  the  jH)or.  We  are 
thus  brought  within  easy  sight  of  the  only  parish  of  which  it 
,is  necessary  to  speak  at  any  length  in  deseribing  the  present 
:angements  of  local  government  in  England^  the  Poor-law 
'Tarish,  namely.  The  legislation  of  the  present  century,  which 
has  been  busy  about  so  nuany  things,  has  not  failed  to  readjust 
kho  parish:  in  most  cases,  as  altered  by  statute  to  suit  the 
conveniences  of  poor-law  administration,  "the  modem  civil 
I  parish  coincides  neither  with  the  ancient  civil  parish,  nor  viiih 
^ftUie  ecclesiastical  parish,"  but  lias  been  given  anew  area  [tecu- 
^Biar  to  itself.  Still,  the  old  parochial  miwhinery  survives,  and 
^Btlie  old  parochial  duty  of  contributing  to  the  support  of  the 
^  [»o(ir.  The  Poor-law  Parish  has  still  its  vestry  whi(»h  elects 
^^)arish  officers;  and  still  also  the  church-wardens  are  ex  officio 
^H>verseer8  of  the  i>oor.  The  important  feature  of  the  new 
^^administration  is,  that  as  actual  administrators  the  paroehial 
^^oflicers  have  been  subordinated  to  a  wider  authority.     The 
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parish  is  the  unit  of  taxation  for  the  support  of  the  poor,  but 
the  work  of  assessing  and  collecting  tb»  ta.xes  is  done  by  oyv.i- 
sev.Ts  apiKiiiited  l)y  the  county  Justices,  not  hy  the  diurch-war- 
dens,  who  are  now  associate,  ex  officio^  overseers  merely ;  and 
the  active  administration  of  {)oor-relief  has  been  intrusted  to 
the  authorities  of  the  *  Union.*  The  history  of  the  parish, 
as  an  area  of  civil  government,  is  important,  therefore,  not 
because  of  what  the  pai'ish  is,  but  because  of  what  the  parish 
has  been.  The  lubuinistrative  history  of  the  parish  rounds 
out  the  administrative  history  of  the  county,  by  showing  how 
the  parish-township,  the  original  constituent  xmit  of  the  county, 
has  been  overlaid  by  later  uoustructions. 


782.  Poor-Uw  pftriahes  know  no  distinction  between  town  and  country. 
They  cover  a  certain  definite  arcn,  whether  that  area  lies  within  a  town  or 
without,  or  partly  within  and  partly  without-  They  thus  often  comhine 
urban  with  rural  populations  for  the  purposes  of  poor-law  taxation. 

783.  The  ordinary  OTerteera  are  not  paid  officers;  but  one  or  more 
auistant  overseers,  who  arc  paid,  may  be  elected  by  the  vestry  of  a  jtoor- 
law  parish  (to  be  appointed  under  itie  seal  of  the  Justices)  ;  and  when 
such  olBcers  arc  appointed  they  naturally  do  most  of  the  work. 

784.  The  duties  now  reuiaiuiug  with  the  vestry  are,  chiefly,  the 
management  of  parochial  property  and  the  administrntinn  of  certain 
locally  optional  acts,  when  adopted,  concerning  the  establishment  ami 
maintenance  of  free  libraries  and  the  special  lighting  and  patrolling  of 
the  parochial  territory*. 

Vestries  are  either  'common'  or  'select.'  A  'common'  vestry 
consists  of  all  the  ratepayers  of  the  parish,  —  is  a  general  parish  meet 
ing.  A  *  select '  vestry  consists  of  elected  representatives  of  the  rate- 
pAycrs. 

766.  The  parish  servea  a«  an  electoral  and  jury  district  as  well  as  a 
tax  district,  and  the  overseers  of  the  poor,  besides  assessing  and  raising 
the  poor-rates,  make  out  the  jury  lists  and  the  lists  of  parUHmunlnry, 
caunly^  and  nmnicipal  voters. 

780.  The  Highway  Parish.  —  Various  rural  'parishes,*  acme  of 
which  coincide  with  the  jwor-law  parish,  but  others  of  which  are  quite 
distinct,  arc  charged  with  an  administrative  part  in  the  maintenance  of 
the  highways.  Often,  however,  rural  parishes  are  grouped  for  Uiis  pur- 
poae  Into  larger  '  Highway  Uistricts '  created  by  order  of  the  Justices  in 
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Qn&rtcr  Sessions,  and  whose  wa/-wArdeni  are  elected  by  the  •crcr&L 
component  parieht'S.  L'rbnu  dUtrictR,  Again,  hare,  in  their  tarn,  separate 
highway  authorities  oi  their  own.  , 

787.  The  Union.  —  The  Union  is  primarily  an  aggregation 
of  pnrislloa  effected  with  a  view  to  a  wider  and  better  adminis- 
tnition  of  the  jK)or-lawH  ;  though,  like  most  of  the  districta  of 
local  government  in  Eiiglaiul,  it  lias  been  charged  since  its 
fomiatiou  with  many  funetions  in  no  way  connected  with  the 
purposes  for  Avhich  it  was  originally  created.  In  1834  a  cen- 
tral Commission  was  constituted  by  Act  of  Parliament  to  exer- 
cise a  general  oversight  over  the  a<lministration  of  the  jKKir- 
1&W8,  the  Act  being  known  as  the  Poor  Law  Amendment  Act. 
This  Commission  was  authorized  to  group  the  parishes  of  the 
kingdom  into  *  Unions  '  for  the  l)etter  organization  and  control 
of  poor-relief.  It  was  succeeded  in  time  by  a  more  complete 
Poor  Law  Board;  and  that  Board,  in  its  turn,  by  the  present 
Local  Government  Board.  This  latter  now  completely  controls 
the  Unions :  it  can  change,  abolish,  or  subdivide  them ;  it  con- 
trols the  appointment  and  dismissal  of  all  Union  officers ;  and 
it  audits,  through  special  district  auditorSj  Union  accounts. 

788.  The  administrative  authority  of  the  Union  is  a  Board 
of  Giumlians,  consisting  of  the  Justices  residing  within  the 
Union,  who  are  members  ex  officio,  and  of  members  elected  by 
the  several  parishes  composing  the  Union,  —  every  parish 
which  contains  as  many  as  tliree  hundred  inhabitants  Ijeing 
entitled  to  choose  at  least  one  Guardian.  It  is  the  elected 
members,  of  course,  and  not  the  Justices,  who  really  act  in  the 
Board. 

78!).  The  Rural  Sanitary  District.  —  Later  legislation  has 
charged  the  Board  of  Guardians  with  the  care  of  the  sanitation 
of  all  i)arts  of  the  Union  which  lie  outside  urban  limits,  thus 
erecting  the  runil  portions  of  each  Union  into  a  special  Rural 
Sanitary  District 

700.    Besides  their  duties  of  poor-reJiof  and  sanitary  reguliition»  the 
GuArdians  of  each  Union  are  charged  with  attending  to  the  registration 
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office  for  one  year  only,  and,  unlike  the  councillors  and  alde^ 
men,  receives  a  salary.  The  councillors  are  elected  by  the  res- 
ident ratepayers  of  the  borough.  **"  Every  person  who  occupies 
a  house^  warehouse,  shop,  or  other  building  in  the  borough,  for 
which  he  pays  rates,  and  who  resides  within  seven  miles  of 
the  lK>rough,  is  entitled  to  be  enrolled  as  a  bui'gess." ' 

796.  Judicial  Status  of  Boroughs.  —  Whatever  powers  are 
not  Bpecific;illy  gi*;inted  to  a  luunicipality  remain  with  previ- 
ously constituted  authorities.  Local  organization  has  proceeded 
in  England  by  subtraction  —  by  the  subtracting  of  powers 
from  old  to  be  bestowed  upon  new  authorities,  ^ew  areas 
have  been  superimposed  uj>on  and  across  old  areas  and  new 
authorities  have  hatl  set  apart  to  them  special  portions  of  gov- 
erniuental  power ;  the  old  authorities  Iiave  kept  the  rest. 
Thus  the  Union  has  been  not  at  all  affected,  as  an  area  of  poor- 
rcliet,  by  the  superimposition  of  boroughs  or  of  Urban  Sani- 
tary Districts  \i\ion  it.  In  the  same  way,  because  the  Mu-- 
nicipal  Cori->oration3  Act  does  not  provide  for  the  exercise  of 
judicial  ]>owers  by  the  authorities  of  a  borough  by  virtue  of  their 
separate  incorporation,  those  powers  remain  with  the  Justices: 
unless  additional  special  provision  is  made  to  the  contrary,  a 
mimicipality  remains,  for  the  purpose  of  justice,  a  part  of  the 
county.  By  petition,  however,  it  may  obtain  an  additional 
*  commission  of  the  peace '  for  itself,  or  even  an  independent 
Court  of  Quarter  Sessions.  Either,  then,  (a)  a  borough  con- 
tents itself  in  judicial  matters  with  the  jurisdiction  of  the 
county  Justices;  or  (6)  it  obtains  the  appointment  of  addi- 
tional Justices  of  its  own,  who  are,  however,  strictly,  members 
of  the  county  commission  and  can  hold  no  sejMirato  Court  of 
Quaiter  Sessions ;  or  (c)  it  acquires  tlie  privilege  of  having 
Quarter  Sessions  of  its  own.  In  the  latter  case  a  professional 
lawyer  is  api>ointed  by  the  Crown,  under  the  title  of  Recorder, 
to  whom  is  given  the  power  of  two  Justices  acting  together  and 
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to  tlic  cotitrury,  hold  m  local  inquiry  and  provide  for  the  gifl  of  coantj 
tttttOM  to  tliG  burough  or  not  as  ttie}^  (liink  beat.  If  they  order  ibe 
borougti  constituted  a  '  county  borough,'  the  order  is  provitional  merely. 

70K.  Other  Boroughs.  —  Boroughs  which  have  not  been  jmt 
in  the  siiiue  rank  with  counties  and  given  full  privileges  of 
Helf-administration  as  'county  boroughs/  fall  into  three  classes 
in  rr'Hpeut  uf  their  governmental  relations  to  the  counties  in 
whieh  they  lie; 

(1)  Those  which  have  their  own  Quarter  Sessions  and  whose 
population  is  ten  thousand  or  more.  These  constitute  for  sev- 
eral purpoBos  of  local  government  i)arts  of  the  counties  in 
which  they  are  situate.  The  main  roads  which  pass  through 
tlicin  are  (uired  for  hy  tlie  county  authorities,  unless  within 
twclvft  HKtntlis  after  the  date  at  which  the  Act  of  ISSt*  went 
into  operation  (or  after  the  date  at  which  any  road  was  declared 
a  'main  road*)  the  urban  authorities  specially  reserved  the 
right  to  m;uutain  thorn  separately.  They  contribute  to  the 
<iouiity  funds  for  the  payment  of  the  costs  of  the  assizes  and 
judicial  scusions  held  in  them.  They  send  members,  too,  to 
tho  County  Council.  Their  representatives,  however,  cannot 
vote  in  the  County  Council  on  questions  affecting  expenditures 
to  which  the  jKirishes  of  the  borough  do  not  contribute  by  as- 
sessment to  the  county  rates.  Beyond  the  few  matters  thus 
mentioned,  they  are  aa  indei>endent  and  as  self-sufficient  in  their 
urgiuii7.ati(in  and  powers  .is  the  *couuty  lx>roughs*  themselves. 

(2)  Bt»roughs  which  have  separate  Qtiarter  Sessions  but 
xvhose  |MipuIntiou  uunil)ora  less  than  ten  thousand  These  are 
nuidt*  by  the  Ai't  of  IStSS  to  yield  to  the  CounciLs  of  the 
counties  in  which  they  lie  the  piiwers  once  exercised  by  their 
own  Councils  or  JustitH>a  in  re8i>ect  of  the  maintenance  and 
miinag\^ment  of  puu|H'r  lunatic  asylums,  their  control  of  coro- 
ners* their  apimintment  of  an.alyst5,  their  part  in  the  mainten- 
ftne««  And  nLTnagenuntt  of  reformatoiy  and  industrial  schools, 
and  in  tho  ailministration  of  the  Acts  relating  to  fish  conseryar 
ti{>D,  cxphtstivc^s,  and  highways  and  locomotives. 
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They  may,  id  view  of  their  diminished  powers,  petitiou  ihe  Crown  to 
revoku  the  grant  lo  theiu  of  si'[mrate  Quarter  Sessions. 

(3)  Boroughs  which  have  not  a  separate  court  of  Quarter 
Sessions  and  whose  population  is  under  ten  thousand  aj'e  for 
all  police  purj>oses  parts  of  the  counties  in  which  they  are 
situates  and  have,  since  the  Act  of  1888  went  into  operation, 
parted  with  very  many  of  their  powers  to  the  County  Cuuncihi, 
They  have  been,  in  brief,  for  all  save  a  lew  of  the  more  exchi- 
sively  local  matters  of  self-direction,  merged  in  the  counties, 
in  whose  Councils  they  are,  of  course,  like  all  other  parts  of 
the  counties,  represented. 

700.  Every  borough  bus  its  own  paid  Clerk  ami  Tr«ABiirer,  who  are 
appointed  by  the  Council  and  hold  office  during  iIh  ]>lcn6urc,  besides 
"such  other  officers  as  ha-vc  usually  been  appututed  in  the  borough,  or 
as  the  Council  Ihiuk  necessary."  If  a  borough  have  its  own  Qunrter 
Sessioni,  it  has  also,  as  incident  to  that  Court,  its  own  Cleric  of  the 
Peace  and  its  own  Coroner. 

800.  The  financial  po^rers  of  a  municipal  Council  are  in  all  cases 
strictly  limited  as  rej^'iirda  the  b«irrowing  of  money.  *'  In  each  instance, 
when  a  loan  is  required  by  a  municipal  corporation,  the  cnnlrnlling 
aulbnrity  [the  L*ocnI  Government  Unnrd]  is  to  be  applied  to  for  its 
consent.  A  local  inquiry,  after  due  notice,  is  then  held,  and  if  the  loan 
is  approved,  a  term  of  years  over  which  the  rvpayment  is  tu  extend  is 
fixed  by  the  central  authority."  * 

801.  "The  accounts  of  mosit  local  authorities  are  now  audited  by  the 
Local  Government  Board,  but  boroughs  are  exen»pi  from  Uiis  jurisdic- 
tion. The  audit  is  conducted  by  three  UorouKb  auditors,  two  eleeted 
by  the  burgesses,  called  elective  auditors,  one  appointed  by  the  mayor, 
called  the  mayor's  auditor.'"^ 

802.  IL  Urban  Sanitary  Districts. —"The  boundaries  of 
poor-law  unions  are  tiie  boundjiries  of  rural  sanitary  districts, 
and  the  guardians  are  the  rural  sanitary  authority.  The  urban 
districts  are  carved  out  of  the  rural  districts  according  to  the 

>  Bunce,  Cohden  Club  EsMtfM,  1882,  p.  283;  title,  "  Municipal  Boroughs 
and  Urban  DistricU."  «  Chalmers,  p.  87. 
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exijjeacies  of  population."  '  The  organization  of  an  Urban 
Sanitary  District  ia  more  highly  cl*iveluj>ed  than  that  of  a 
rural  district;  urban  districts  are  in  reality  a  Bubordinute 
speciea  of  municipalities.  The  method  of  tlieir  creation  is 
quite  simple.  If  the  Local  Government  Board  think  it  ex|>odi- 
ent  for  the  i>iiblic  health  and  good  government  that  any  rural 
district  should  be  specially  organized  as  a  local  government 
district,  or  if  "  the  owners  and  ratepayers  of  any  district 
having  a  defiiiito  lx)unilary  "  desire  such  organization,  the  di8- 
trict  may  be  created  an  Urban  Siuiitary  District  by  order  of 
the  Boani  When  such  an  order  is  issued  it  determines,  as 
does  the  incorporating  act  of  the  Privy  Council  in  the  case  of 
a  municipality,  the  boundaries  of  tlie  area,  arranges,  if  neces- 
8ary»  for  its  division  into  wards,  and  fixes  the  number  of 
raemljcrs  to  sit  in  its  local  board  For  the  rest,  the  District 
tjxkcs  its  constitution  from  the  Public  Health  Act  of  1875, — 
an  Act  which  amends  and  codifies  legislation  of  1848  and  sub- 
seipient  years.  That  Act  jmts  the  government  of  the  District 
inttt  the  hands  of  a  board,  which  is  chosen  by  the  owners  and 
ratepayers  just  as  the  councillors  of  a  borough  are  (sec.  795), 
but  under  arrangements  which  a<lmit  of  cumulative  voting  as 
in  the  case  of  Guardians  in  the  Unions  (sec.  791).  The 
powers  of  the  board  are  first  of  all  sanitary;  but  there  are 
added  to  its  sanitary  powers  other  powers  which  make  it  in 
effect  a  lesser  muniripal  council. 

803.  The  difference  between  boroughs  and  urban  districts  is 
not  at  all  a  difference  of  size, — boi-oughs  i*ange  from  a  few 
hundred  to  half  a  million  inhabitants  and  urban  districts 
from  a  few  hundred  to  a  hundred  thousand ; '  it  has  hitherto 
been  a  difference,  apparently,  of  local  preference  nither,  and 
of  legal  convenience.  The  Ixmndaries  of  a  borough,  when 
once  fixed  by  a  charter  of  incorporation,  could,  until  the  pas- 
sago  of  the  Act  of  18SS,  be  altered  only  by  a  special  Act  of 
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Parliament :  it  is  much  easier,  of  course,  to  apply  to  the  Local 
Govenuuent  Board.  As  towns  already  incori>ordted  have 
grown,  therefore,  the  added  portions  have  l>ecome  indepen- 
dently incorjwratcd  Urban  Saiutjyy  Districts,  and  thus  the 
town  lias  been  pieced  out.  One  writer,  therefore,  was  able  to 
B:iy,  in  1882,  "  Nowhere,  from  one  end  of  England  to  the 
other,  do  we  find  an  instance  (Nottingham  alone  excepted)  of 
a  large  borough  which  is  miuiicipally  self-contained,  and  con- 
sequently self-govendng."  * 

804.  UniJcr  tlie  Local  Gorernmvnt  Act  of  1388  the  boundaries  of  a 
borough  may,  as  we  hare  Been  (see.  770) ,  be  altered  by  provisional  order 
of  the  Local  Government  Board,  upon  the  addreis  uf  the  boroagh  Coun- 
cil. This  order,  however,  being  provisional,  must  receive  the  sanction 
of  Parliament,  and  is  made  only  after  local  inquiry.  The  proceedings, 
therefore,  for  changing  the  boundaries  of  a  borough  are  still  much  more 
elaborate  and  difficult  than  the  free  action  of  the  Local  Government 
Board  with  reference  to  urban  sanitary  dielricts.  FomK-rly  a  Beparatc 
bill,  not  introduced  by  the  government,  was  needed  to  change  the  boun- 
daries of  a  borough;  now  an  Act  approving  a  provisional  order  backed 
by  the  Local  Government  Board  and  likely  to  be  acted  upon  favorably. 

Out  of  25,080,280  persons  in  England  and  Wales,  Mr.  Buiice  csli- 
mates,  following  the  census  of  1881, 17,285,020  to  have  been  under  urban 
Biithorily,  8,08.'i.2tW  under  rural.* 

81)5.  Central  Control  of  Urban  Anthoiltlaa.  —  Full  municipal 
corporations  look  partly  (in  the  matter  of  sanitary  regulation,  for  ex- 
ample.) to  the  Local  Government  Board  as  a  central  authority  exercising 
powers  of  supervision,  partly  (in  the  management  of  the  constabulary, 
for  instance,)  to  the  TTomo  OfTue,  and  partly  (if  seaports)  to  the  Board 
of  Trade.  Urban  Sanitary  Districts,  however,  have  but  a  single  au- 
thority set  over  them,  the  Lacal  Goremment  Board. 

806.  *  Improvement  Act  Districts.'  —  Besides  the  Urban  Sanitary 
Districts,  there  are  still  about  ftfty  districts  wliich  have  boanJs  with 
quite  similar  powers  under  special  'Improvement  Acts'  passed  from 
time  to  time  wiih  reference  to  particular  localities.  Thete  boards  aro 
known  as  Improvement  Commissioners. 

807.   London.  — The  metropolis  was,  until  the  passage  of  the 
Act  of  1888,  the  imsolveil  problem,  the  unregcnerate  monster, 

I  Bunco,  p.  203.  >  /friV/.,  p.  285, 
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of  local  government  in  England.  The  vast  aggregation  of 
houses  aud  population  known  by  the  world  as  *  Luudou, ' 
spreading  its  unwieldy  bulk,  as  it  did,  over  parts  of  the  three 
counties  of  Middlesex,  Surrey,  and  Kent,  consisted  of  the  City 
of  London,  a  small  corporation  at  its  centre  confined  witliin 
almost  forgotten  boundaries,  still  possessing  and  beligerently 
defending  mediaeval  privileges  and  following  mediaeval  types 
of  organization  and  procedure,  and^  round  about  this  ancient 
City  as  a  nucleus,  a  congeries  of  hiuidi'eds  of  ohl  parishes  and 
new  sanitary  districts  made  from  time  to  time  to  meet  the 
needs  of  newly  grown  portions  of  the  inorganic  mass.  This 
heterogeneous  body  of  luodiieval  trade  guilds,  vestries,  and 
sanitary  niithorities  had  been  in  some  sort  bound  together 
since  1855  by  a  Metropolitan  Board  of  Works  which  exercised 
certain  jxiwers  over  the  whole  area  outside  the  *  City.' 

808.  The  Local  Government  Act  of  18S8  makes  of  the 
metropolis,  not  a  '  county  borough,'  but  a  county,  —  the  'Admin- 
istrative County  of  Loudon'  —  with  its  own  Lord  Lieutenant, 
Sheriff,  and  Commission  of  the  Peace,  as  well  as  its  own  Coun- 
cil. This  leaves  the  jiai'ishes  and  district  authorities  of  its  area 
to  retain  such  powers  as  they  would  possess  were  they  situate 
in  a  rural,  instead  of  in  a  metropolitan,  county.  It  leaves  the 
City,  too,  to  occupy  its  separate  place  in  the  great  metrojx)litan 
county  as  a  quarter  sessious  borough  not  enjoying  sejjarate 
county  privileges,  —  with  some  limitations  special  to  its  case. 

800.  Tlie  number  of  councillors  in  the  London  Countj'  Cooncil  is 
fixed  Kt  iwicv  the  number  of  meniben  returned  lu  I'arlianient,  at  the 
time  of  the  passage  of  tlic  Act  of  1886,  by  the  various  constituencies  of 
the  melropoliUn  area.  The  Councillors,  thus,  number  118-  The 
Council  of  the  Metropolis  is  put  upon  an  exceptional  footing  with  regard 
to  Its  quota  of  aldermen.  The  aldermen  arc  to  be  one-sixth.  Instead  of 
one-third,  as  many  as  the  councillors.  The  total  mcmt>er9hip  of  tlie 
London  Council  is,  therefore^  137. 

810.  School  Districts.  — The  only  important  area  remaining 
to  be  mcntioih'd  is  tlie  School  District.     Undi^r  the  great  Edu- 
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cation  Act  of  1870  and  the  snpplcmentory  Acta  of  1876  and 
1880,  England  is  divided  for  educational  purposes  into  districts 
which  are  under  the  supervision  of  the  Kducation  Department 
of  the  Privy  CounciL  These  districts  are  not  mapped  out 
quite  80  independently  of  previously  existing  boundaries  as 
other  local  areas  have  been ;  they  are  made  to  coincide,  so 
far  as  possible,  with  parishes  or  with  iiiuidcipal  boroughs,  the 
adjustment  of  their  boundaries  being  left,  however,  to  the  dis- 
cretion of  the  Education  Department,  Those  districts  whi«:h 
desire  such  an  organization  are  given  an  elective  School  Boun], 
chosen  by  the  ratepayers,  which  has  power  to  compcd  attend- 
ance upon  the  schools  in  accordance  with  the  Education  Acts, 
and  to  provide,  under  the  direction  of  the  DejKirtmeut,  the 
necessary  school  jiccommodatinn.  Other  districts  arc  governed 
in  school  matters  by  oxi  Attendance  Committee,  simply,  which 
is  a  sub-couimittee  of  some  previously  existing  authority  (in 
boroughs,  of  tlie  town  council,  for  instance)  and  whoso  only 
duties  are  indicated  by  it;3  name. 

811.  The  plan  of  public  cducAtion  in  Knglaml  contpmpln(cii  thcMtist- 
»ncc  Bnd  supplementing  of  priratc  endenvor.  Where  prirnte  schooli 
suffice  for  the  KcoomniodHtiou  of  Uie  sohuol  popuUiion  of  a  ilisEricl,  the 
government  simply  superintends,  nnrl,  under  certain  conditions,  aids. 
Where  private  schools  are  insufficient,  on  the  ottier  hand,  the  guvern- 
ment  cBtablisIies  schools  of  iU  owd  under  the  control  of  a  school  board. 

812,  Central  Control. — The  plan  of  central  control  in 
England  is  manifestly  quite  indigenous.  The  central  govern- 
ment is  not  present  in  local  admiiustmtion  in  the  person  of 
any  superintending  official  like  the  French  Prefect  (sees.  X^S, 
33\)f  34C),  or  any  dominant  board  like  the  *  Administration '  ot 
the  Prussian  Government  District  (sees.  480-4ii3).  There 
has,  indeed,  been  developing  in  England  throughout  the  last 
half  of  this  century  a  marked  tendency  to  bring  local  authori- 
ties more  and  more  luider  the  supervision  in  important  matters 
of  the  government  departments  in  London,  — a  tendency  which 
has  led  to  the  concentration,  since  1871,  in  the  hands  of  tlio 
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Local  Gk>verument  Board  of  various  powers  once  scattered 
amoug  such  authorities  as  the  Home  Office,  the  Privy  Council, 
etc.  But  tliis  tendci»cy,  which  is  towards  control,  has  not  been 
towards  centralization.  It  has,  so  far,  not  gone  beyond  making 
the  advice  of  the  central  authority  always  accessible  by  local 
officers  or  bodies,  and  its  consent  necessary  to  certain  classes 
of  local  uiidertiikings.  The  central  ^^overnment  has  not  itself 
often  afisuiuod  powers  of  originutiun  or  initiative  ui  local  aSuirs. 
Even  where  the  L<3cal  Government  Boanl  is  given  completest 
power  the  choice  of  the  officers  who  are  to  put  its  regulations 
into  force  is  left  with  the  ratepayers  in  the  districts  concemod. 
Tims  the  authority  of  the  Board  over  the  Guardians  of  the 
Unions  is  complete  j  but  the  Guardians  are  elected  in  the  par- 
ishes. Its  authority  in  sanitary  matters  makes  its  directions 
imperative  as  to  the  execution  of  the  Public  Health  Acts;  but 
in  many  cases  the  local  health  officers  are  appointees  of  the 
local  bodies.  It  may  disallow  the  by-laws  passed  by  the  boards 
of  sanitary  districts,  and  the  by-lawp  enacted  by  the  county 
authorities,  unless  they  affect  nuisances,  may  be.  annulled  by 
an  order  in  Council ;  but  these  are  powers  S[iariugly,  not  Imbit- 
ually,  used.  In  the  matter  of  l)orrowing  money,  too,  loc4il 
authorities  are  narrowly  bound  by  the  action  of  the  Local 
Government  Board ;  and  its  assent  to  propositions  to  raise 
loans  is  seldom  given  without  very  thorough  inqnirj'  and  with- 
out good  reason  shown.  But  all  these  are  functions  of  sysUnty 
so  to  say,  rather  than  of  centralization.  Co<irdination  in 
methods  of  iKKU'-relief  is  sought,  that  relief  being  given  under 
liutional  statutes,  and  co-operation  of  central  with  local  ju*lg- 
ment  in  Hnancial  matters,  local  debts  constituting  a  very 
pnjj>er  sulxli  vision  of  national  finance.  But  the  spirit  in  which 
the  control  is  exorcised,  as  well  as  tlic  absence  of  permanent 
officials  i-ei^resenting  the  central  authority  in  local  government, 
and  even  of  permanent  instrumentalities  for  the  administration 
of  rinani'ial  advice,  bespeak  a  system  of  co-oj)oration  and  advice 
rather  than  of  centralization. 
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The  Goveb>'iie2«'T  of  tub  Englisu  Colonies. 

813.  English  Colonial  Expansion.  —  Doubtless  the  most 
significant  and  momentous  fa^'t  of  modern  history  is  the  wide 
diffusion  of  the  English  race,  the  sweep  of  its  commerce,  the 
dominance  of  its  institutions,  its  imperial  control  of  the  desti- 
nies of  half  the  globe.  WTien,  by  reason  of  the  closing  of  the 
old  doors  to  the  East  by  the  Turk  and  the  consequent  tui'ning 
about  of  Europe  to  face  the  Atlantic  instead  of  the  Mediterra- 
nean, England  was  put  at  the  front  instead  of  at  the  back  of 
the  nations  of  the  Continent,  a  profound  revolution  was  pre- 
pared in  the  jiolities  of  the  world.  England  soon  defeated 
Holland  and  Spain  and  Portugal,  her  rivals  for  the  control  of 
the  Atlantic  and  its  new  continents  ;  and  steadily,  step  by  step, 
she  has  taken  possession  of  every  new  land  worth  the  having 
in  whatever  quarter  of  the  globe.  With  her  conquests  and  her 
settlers  have  gone  also  her  institutions,  iintil  now  her  people 
everywhere  stand  for  types  of  free  men,  her  institutions  for 
models  of  free  government. 

814.  English  Colonial  Policy.  — It  is  only  by  slow  degrees, 
however,  that  England  has  learned  the  right  policy  towards  her 
oolunies.  She  began,  as  Kome  did,  by  regarding  her  possessions 
as  estates,  to  be  fanned  for  her  own  seliisli  benefit.  ^Nothing 
less  than  the  loss  of  America  sufficed  to  teach  her  how  short- 
aighted  such  a  i)olicy  was.  But,  unlike  Home,  she  was  fortu- 
nate enough  to  lose  the  best  part  of  her  possessions  without 
being  herself  overwhelmed;  and  even  after  the  loss  of  America, 
time  and  opportunity  offered  for  the  building  up  of  another 
colonial  empire  scarcely  less  great. 

815.  Towartls  her  present  colonies  her  policy  is  most  liberal; 
for  the  England  of  the  present  is  a  very  different  England 
from  that  which  drove  America  into  rebellion.  Even  the  notar 
ble  lesson  emphasized  in  the  loss  of  America  would  not  have 
sufficed  to  bring  England  to  her  senses  touching  her  true  inter- 
ests in  the  colonies,  had  she  not  herself  speedily  thereafter 
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been  brought  by  other  causes  to  a  chaiijj^*  of  heart.  The  moi 
ments  of  opinion  which  stirred  hor  to  religious  revival,  to 
prison  reform,  to  enlightened  charity,  to  the  reform  of  par- 
liaanentary  representation,  to  a  general  social  and  political 
regeneration,  stirred  her  also,  no  doubt,  to  vouchsafe  to  her 
colonists  full  rii^'lits  as  Englishmen. 

81G.  Lord  Durham  in  Canada.  —  Tlie  turning  point  was 
reached  in  18^7,  when  a  rebellion  broke  out  in  Ix>wer  Canada. 
Lower  <Jati:ula  was  Fretieh  Canada.  Its  govcrniuent,  like  the 
govenimeuts  of  the  Araerieau  states  south  of  it  iu  their 
owu  colonial  times,  consisted  of  an  Executive,  a  Legislative 
Council  nominated  by  the  Crown  and  a  legislative  chamber 
elected  by  the  colonists;  the  colonists  had  been  exasperated 
by  just  such  arbitrariness  and  laek  of  symjjathy  ou  the  part  of 
the  Governor  and  his  Council,  and  jnst  such  efforts  to  make  the 
salaries  and  the  mainteuance  of  the  judicial  officers  of  the  col- 
ony indeiwndent  of  the  apj)ropriutions  voted  by  the  popular 
assembly,  aa  had  hastened  the  separation  of  the  United  States 
from  England;  and  at  last  rebellion  had  been  made  to  s[>e;ik 
the  demands  of  the  colonists  for  constitutional  reform.  The  re- 
bellion was  put  down,  but  the  defeated  colonists  were  not  treated 
as  they  would  have  been  in  177G.  A  royal  commissioner  was 
srnt  out  to  them  from  the  mother  country  to  redress  their 
grievances  by  liberal  measures  of  concession  and  reform.  This 
commissioner  was  Lord  Durham.  He  spoiled  his  mission  by 
well-meant  but  arbitrary  conduct  which  w:ls  misunderstood  at 
home,  and  was  recalled  ;  but  his  rejiort  upon  the  condition 
of  Canada  and  the  measures  necessary  for  her  pacification 
may  justly  be  chilled  the  fountain  heiul  of  all  that  England 
has  since  done  for  the  betterment  of  government  in  her  colo- 
nies. Lord  Durham  recommended  notliing  less  than  complete 
self-government,  with  interference  fnuu  England  in  nothing 
but  riupstiona  immediately  and  evidently  affin-ting  imperial 
interests.  iM7  saw  independent  responsible  self-government 
completely  established  in  Canada,  and  subsequent  years  have 
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Been  it  f^xtpndcd  to  all  the  British  colonies  capable  of  self- 
direction. 

817.  The  Self-Governlng  Coloaics.  — The  English  colonies, 
as  at  present  orKiinized,  may  be  roughly  classified  in  two  groups 
as  (a)  Self-(foi^erning  and  (6)  CroiMi  colonies.  The  self-govern- 
ing colonies  are  nine  in  nuuil>er;  munely,  Canada,  Newfound- 
liuid,  Cape  of  Gt>oil  Hojx?,  the  four  colonies  of  the  east  and 
south  of  Australia  (Queensland,  Xew  South  Wales,  Victoria, 
South  AustniHa),  Tasmania,  New  Zealand.  In  .all  of  these 
there  is  practically  complete  independence  of  legislation  in 
all  matters  not  directly  touching  imperial  interests :  and  in  all 
there  is  full  responsible  government,  —  government,  that  is, 
through  ministers  responsible  to  representatives  of  the  people 
for  their  policy  and  for  all  executive  acts,  because  chosen  from 
and  representing  the  majority  in  the  popular  chamber.  In  the 
Cape  of  Good  Hojk%  Tasmania,  Victoria,  and  South  Australia, 
both  branches  of  the  legislature  are  elected ;  in  the  other  five 
the  npper  chamber,  the  Legislative  Council,  as  it  is  invariiibly 
called  outside  of  Canada,  is  nominated  by  the  Executive.  But 
the  origin  of  the  npper  chanil)er  does  not  affect  the  full  r*?sp<.>n- 
sibility  of  the  ministers  or  the  practically  complete  self-direo- 
tion  of  the  colony. 

81S.  The  Government  of  Canada. —In  1840  Parliament 
provided  by  Act  for  the  union  of  Up|ier  and  Lower  Cana<Ui 
(now  the  provinces  of  Ontario  and  Quebec)  upon  a  basis  sug- 
gested by  Lord  Durham's  report;  but  the  legislative  union  of 
these  two  provinces,  the  one  English,  the  other  almost  wholly 
French,  was  ill-advised  and  proved  provisional  only.  Although 
nn  Act  of  1S54  granted  to  the  united  colonies  a  government 
as  nearl}'  as  miglit  be  modelled  upon  tlie  government  of  Eng- 
land herself,  no  satisfactory  basis  of  self-government  was 
reached  until,  by  the  'British  Korth  America  Act'  of  1807, 
the  colonies  were  at  once  separated  and  rc-integrated  by  means 
of  a  federal  constitution.  That  Act  is  the  present  constitution 
of  the  "  Dominion  of  Canada."     Uuder  tliat  constitution  tho 
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and  Victoria  lx>tb  houses  of  the  k^gislature  are  elected ;  in  both 
a  property  quiilification  is  required  of  the  electors  who  choose 
the  members  of  the  upper  house,  and  in  Victoria  a  like  qiialiti- 
cation  for  membership  of  the  upper  house,  also.  In  Victoria 
certain  edut'ati*>nal  luid  professional  qualifications  are  allowed 
^■to  take  the  place  of  a  property  qualification.  In  each  of  the 
colonies  the  governor  plays  the  part  of  a  constitutional  monarch, 
acting  always  ujkju  the  advice  of  ministers  responsible  to  the 
popular  chamber. 

18:^0.  The  Powers  of  the  Colonial  Courts,  —  The  action  of 
the  courts  in  the  colonies  in  certain  (juestions  funiishes  an  in- 
Btruetive  counterimi't  to  tlie  constitutional  functions  of  our  own 
courts.  The  colonial  governments  are  conducted  under  writ- 
ten constitutions  as  our  ovm.  governments  are,  though  their 
constitutions  are  im]>crial  statutes  while  ours  aro  drafted  by 
conventions  and  adopted  by  vote  of  the  people.  And  colonial 
courts  exercise  the  same  power  of  constitutioiial  interpretation 
that  belongs  to  our  own  courts  and  lias  often  been  carelessly 
assumed  to  be  a  peculiar  prerogative  of  theirs.  They  test  acts 
of  legislation  by  the  grants  of  power  under  which  they  are 

■enacted,  an  appeal  lying  from  them  to  the  Judicial  Committoo 
of  the  Pri%'y  Council  in  England,  which  serves  as  a  general 
supreme  court  for  the  colonies  (sees.  736,  809). 

^H  The  constitutionnlity  of  lawc  pftssctl  hy  the  Dominion  ParUAmpnt  in 

^^      Canndn  is  foiiBiiltTtMl  flrst,  of  cnurst',  hy  the  courts  of  tho  Duminion, 
going  thuncc,  if  appcftlod,  to  the  Privy  Council. 

^P    827.   The  Crown  Colonies.  — All  those  colonies  which  have 

not  rcflponsiblo  scdf-governmont  are  classed  as  Crown  colonies, 

colonies  more  or  less  completely  directed  by   the   Colonial 

ffice  in  London.    They  range  in  organization  all  the  waj 

rom  mern  milit„iry  mlniinistrations,  such  as  have  been  estnlv 

ishod  in  St.  Helena  and  Gibraltar,  through  those  which,  like 

Trinidad  and  the  Straits  Settlements,  have  both  a  nominated 

^xoeutivG  and  a  nominateil  Legislative  Council,  and  those  like 
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Jamaica  and  Western  Australia,  whose  nominated  Executive 
is  associated  with  a  Leg^islative  Council  iu  part  elected,  to 
those  like  the  Bahamas  and  Bermuda,  iu  which  the  Councils 
are  altogether  elected,  but  which  have  no  responsible  ministry. 

828.  Powers  of  Colonial  Governors. — It  is  interesting  to 
have  the  testimony  of  one  of  the  most  capable  and  eminent  of 
English  colonial  administrators  as  to  the  relative  desirability 
of  the  post  of  governor  in  a  colony  in  which  he  is  governor 
indeed,  with  no  ministers  empowered  to  force  their  advice 
upon  l»im,  and  in  a  colony  where  he  must  play  the  unobtrusive 
part  of  constitutional  monarcli.  Lord  Elgin  says  with  great 
confidence,  in  his  LetterSj  that  his  position  as  governor  of  Can- 
ada was  a  ]>ositiou  of  greater  ofHcial  power  than  his  position, 
previously  held,  as  governor  of  Jamaica.  He  declares  his  un- 
hesitating belief  that  there  is  "more  room  for  the  exercise  of 
iiiAuence  on  the  part  of  the  governor ''  in  such  a  colony  as  Can- 
ada, whore  ho  must  keep  in  the  background  and  scrupulously 
heed  his  ministers,  than  under  any  other  arrangement  that  ever 
was  before  devised,  although  his  iiillueuce  there  is  of  course 
"wliolly  moral — an  influence  of  suasion,  sympathy,  and  mod- 
eration, which  softens  the  temper  while  it  elevates  the  aims  of. 
local  i»olitics."  *  This  is  but  another  way  of  stating  the  unques-* 
tionable  truth  that  it  is  easier  a^  well  as  wiser,  to  govern  with 
the  consent  and  cooperation  of  the  governed  than  without  it  — 
easier  to  rule  as  a  friend  than  as  a  master. 

829.  India.  ^  India  stands  in  matters  of  government,  as  in 
BO  many  other  respects,  entirely  apart  from  the  rest  of  the 
British  Empire.  It  is  governed,  through  the  instrumentality 
of  its  Governor-General  and  his  Council,  directly  from  Loudon 
by  a  member  of  the  Cabinet,  the  Secretarj''  of  State  for  India. 
The  Secretary  of  State  is  assisted  by  a  Council  of  fifteen  mem- 
bers appointed  by  the  CrowTi  from  among  persons  who  have  re- 
sided or  served  in  India.     Acting  under  the  Secretary  of  State 

^  Lettera  and  JoumaI$  of  Lord  Elgin,  cd.  by  Theodore  Walroad,  Load., 
1872,  p.  126. 
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and  his  Ctnincil  iij  T^ondoii,  tliero  is  the  Governor-General 
Indiii,  who  is  also  assiBted  by  a  Council,  —  a  Coiinoil  which  la 
first  of  all  administrative,  but  which,  when  re-enforced  by  from 
six  to  twelve  additional  members  appointed  by  the  Governor- 
General,  has  also  the  functions  of  a  legislative  council. 

The  work  of  the  Goremor-General's  Council  if  divided  nmong  fire 

tlepartnicntfl,  thone,  naniely,  of  foreign  affairs,  finances,  ihc  interior, 
initiUry  aduiinittratiun,  and  public  works;  but  these  rlepartments  do 
not  create  a  tniniatry;  ihcy  are  regarded  airoply  aa  commiKcvs  of  the 
Couocil. 

The  members  of  the  Council,  lix  in  number,  besides  a  seventh  so- 
called  cxtraordinnry  member  who  is  commander-in<chief  nf  the  farce«, 
an*  appointed  by  tlie  Crown.  Tlic  sessions  of  the  re-eiiforced  or  legia- 
latire  council  are  held  always  in  public. 

S.'W.  Not  all  of  India  is  directly  administered  by  the  English 
govertimeut :  there  ai-e  numerous  native  states,  aeting  with  sub- 
stantial independenre  in  local  affairs,  though  under  English 
overlordship  and  control.  Such  part  of  the  vast  territory  as 
is  udminisU-red  direetly  by  Englisli  officials  is  divided  into  eight 
provinces,  of  which  t!ie  chief  in  importance  are  Madras  and 
l^ombay.  Tlie  governors  of  Madras  and  Bombay  are  appointed 
by  the  Crown  and  are  assisted,  as  the  Governor-General  is, 
by  two  councils,  administrative  and  legislative.  The  Lieuten- 
ant-Governors of  Bengal  and  the  North  West  Provinces  are 
appointed  by  the  Governor-General  and  assisted  by  an  ailmin- 
istrativG  council  only.  The  Lieutenant-Governors  or  Commis- 
sioners of  the  other  provinces,  who  are  also  appointed  by  the 
Qovemor-General,  are  without  councils. 

HIM.  Greater  Britain.  — Greater  Britain,  the  world  of 
Euglihli  roh)iiics,  differs  very  materially  frtim  Greater  Greece, 
the  widespreiid  Hellas  of  the  ancient  world.  Hellas  was  dis- 
integrate :  the  Gn^eks  carried  witli  them,  as  of  course,  Greek 
institutions,  but  only  tn  allow  those  institutions  wide  differen- 
tiation ;  in  no  way  did  Greek  settlement  signify  race  integra- 
tion, a  national  nexus  of  rule.    Englishmen^  on  the  contrary, 
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iu  English  colonies,  maintain  a  homog(?ni?ity  and  inte^;ration 
both  of  race  and  of  institutions  which  havo  drawn  the  four  prirts 
of  the  world  together  under  eommon  influences,  if  they  have 
not  compacted  thcin  for  a  common  destiny.  Throughout  Eu- 
rope refonnera  have  copied  English  political  arrangements; 
the  colonists  have  not  eopicd  them,  they  have  extended  and 
are  perpetuating  and  perfecting  them. 
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832.  The  English  Occupation  of  America.  —  The  politioal 
institutious  of  the  United  States  are  iu  all  tlioir  main  Icatures 
simply  the  political  institutions  of  England,  as  transplanted 
by  English  colonists  in  the  coursie  of  the  two  centuries  which 
preceded  our  own,  worked  out  through  a  fresh  develojjuient  to 
new  and  characteristic  forms.  Tliough  now  possessing  so  larpje 
an  admixture  of  foreign  blood,  a  large  majority  of  the  j)eoplc 
of  the  United  States  are  still  of  British  extraeCiuu  ;  and  at  first 
the  settlements  of  New  England  and  the  South  Qontained  no 
other  element.  In  the  far  North,  in  what  is  now  Canada,  there 
were  French  settlements  j  in  Florida  there  were  colonists  from 
Spain,  and  at  the  mouth  of  the  Mississippi  also  there  was  a 
French  population ;  the  Dutch  had  settled  upon  the  Hudson 
and  held  the  great  port  at  its  mouth,  and  thu  Swedes  had 
established  themselves  on  the  Delaware:  all  along  the  coast 
there  was  rivalry  between  the  western  nations  of  Euroi)e  for 
the  |K)ssession  of  the  new  continent.  But  by  steady  and  for 
the  most  part  easy  steps  of  aggression  the  English  extended 
their  domain  and  won  the  best  regions  of  the  great  coast.  New 
England,  Virginia,  and  the  Carolinas  were  never  seriously  dis- 
puted against  them ;  and,  these  once  possessed,  the  interven- 
ing foreigner  was  soon  thrust  tmt :  so  that  the  English  power 
had  presently  a  compact  and  centred  mass  which  could  not  be 
dislodged,  and  whose  idtimate  expansion  over  the  whole  con- 
tinent it  proved  impossible  to  btay.    England  was  not  long  in 
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widening  her  colonial  borders :  the  French  power  was  crashed 
out  in  the  North,  the  Spanish  power  was  limited  iu  the  South^ 

and  the  oolonifs  luul  only  to  l>econie  free  to  develop  energy 
more  than  sufficient  to  mako  all  the  most  competed-for  por- 
tionH  of  the  continent  thorougldy  English, — thoroughly  Anglo- 
Am  pri  can. 

8;{,3.  Adaptation  of  English  Institutions.  — This  growth  of 
the  English  power  in  America  involved  as  of  course  a  com^ 
BiNjnditigoxjionsion  of  English  local  institutions  of  government; 
tuf  Amorii^a  became  English,  English  institutions  in  the  col- 
onies b(M!iune  American:  they  adapted  themselves,  i.e.,  to  the 
new  problems  anil  the  new  conveniences  of  political  life  in 
icparate  colonies,  —  colonics  struggling  at  first,  then  expaud- 
ing,  nt  last  triumphing;  and  without  losing  their  English 
character  gained  an  Aniorican  form  and  Bavor. 

83-1.  It  would  bo  an  utterly  erroneous,  an  entirely  reversed, 
Ktatement  of  our  colonial  history  to  say  that  tlie  English 
planted  states  in  America:  they  planted  small  isobited  set- 
tlements, and  these  settlements  grew  into  states.  The  process, 
in  other  wordH,  was  from  lo<jal,  throug:h  state,  to  national  or- 
gaiiiy-iition.  And  not  everjTvhere  among  the  English  on  the 
now  continent  was  the  form  of  local  government  at  first  adopted 
tint  Hanio :  tbem  was  no  iiivariable  pattern,  but  everyi^'here,  on 
the  contrary,  a  sixmtaueous  adjustment  of  political  means  to 
place  and  circumstance,  liy  all  the  settlements  alike  English 
precedent  was  followed,  but  not  the  same  English  precedent; 
each  colony,  with  the  true  English  sagacity  of  practical  habit, 
borrowed  what  was  l)est  suited  to  its  own  situation.  New  Eng- 
land hail  one  systein,  Virginia  another.  New  Jersey  and  Penn- 
sylvania still  a  third,  oom}>oundod  after  a  sort  of  the  other 
two. 

835.  The  New  England  Colonies-  —  Iu  New  England  the 
centre  of  govornnicnt  was  always  the  town,  witli  its  church  and 
schoolhouse  and  its  Jieigldwrly  cluster  of  houses  gathered  about 
these.    The  soil  on  the  coast  where  the  first  settlers  established 
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themselves  was  sliallow  and  slow  to  yield  returns  even  to  hard 
and  afisiduous  toil ;  the  climate  was  riguruus,  with  its  long 
wintera  and  its  bleak  coast  winds;  every  circxunstauce  invited 
to  close  settlement  and  trade,  to  the  intimate  relationships  of 
commerce  and  the  adventures  of  sea-faring  rather  than  to  the 
■wide-spreading  settlement's  characteristic  of  an  agricultural 
population. 

836.  The  first  New  Euglanders,  moreover,  were  religious 
refugees.  They  hafl  left  the  Old  World  to  escape  the  Old 
World's  persecutions  and  in  order  to  find  independence  of 
worship ;  they  were  establishing  a  churtih  as  well  as  a  com- 
munity ;  they  acted  as  organized  congregations ;  their  life  was 
both  spiritually  and  temporally  organic.  Ch>se  geogniphical 
association,  therefore,  such  as  was  virtually  forced  ujKjn  tlicm 
by  the  conditions  of  livelihood  by  which  they  found  tht*inselve3 
constrained,  accorded  well  with  their  higlier  8oei:il  purposes. 
The  church  could  be  mixle^  by  such  association,  and  accordingly 
was  made,  the  vital  nervc-ceutre  of  their  union:  the  minister 
was  the  nding  head  of  the  community,  and  church  merabership 
was  in  sevend  of  tlie  settlomeuts  recognized  as  identical  with 
citizenship. 

837.  The  Separate  Towns.  —  The  several  parts  of  the  New 
England  coast  were  settled  by  quite  independent  groups  of  set- 
tlers. There  was  the  riyniuuth  cohjiiy  at  Plymouth,  and  alto- 
gether distinct  from  it,  the  Massatdmsutts  Way  colony  at  Salem 
and  Clmrlestown.  To  the  south  of  these,  founded  by  men  dis- 
satisfied with  the  Massachusetts  government,  were  Portsmouth, 
Newport,  and  Providence,  in  what  is  now  Rhode  Island.  On 
the  Connecticut  river  other  wanderers  from  Massaclmsetts  built 
Jlartford  and  Windsor  and  Wethersficld.  Saybrook,  at  the 
mouth  of  the  Connecticut  river,  was  settled  direct  from  Eng- 
land;  80  also  was  the  colony  of  New  Haven,  on  tlie  coast  of 
Long  Island  Sound  west  of  the  Connecticut.  From  year  to 
year  the  planting  of  towns  went  diligently  on;  almost  every 
town  became  the  prolitic  mother  of  towns,  which  cither  sprang 
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of  course  none  of  the  elaborated  class  privilege  that  narrowed 
the  town  governments  of  the  England  of  that  time.  All  the 
townsmen  met  in  town  meeting  and  there  elected  their  ofi&cors : 
those  officers  were  resjxjnsiblo  to  them  and  always  rendered 
careful  account  of  their  actions  to  the  body  which  elected 
them.  Generally  the  most  important  of  these  officers  were 
called  Selectmen,  —  men  selected  by  the  town  meeting  to  carry 
on  the  necessary  public  business  of  the  community,  —  and 
these  Selectmen  stood  in  the  closest  relations  of  counsel  and 
responsibility  to  the  town  meeting.  In  the  earliest  times  the 
franchise  was  restricted,  in  Massachusetts  and  New  Haven  at 
least,  to  those  who  were  church  members,  and  many  were  ex- 
cluded by  this  rule  from  participation  in  the  government ;  but 
even  under  such  circumstances  there  was  real  and  effective 
self-government.  The  towns  lacked  neither  vitality  nor  energy, 
for  they  did  not  lack  liberty.  In  the  late  days  when  great  cities 
grew  up,  the  simple  township  system  had  to  be  abandoned  in 
part;  as  the  colonies  ex]>anded,  too,  they  gained  in  energy  and 
vitality  as  wholes,  and  their  component  parts,  the  towns,  fell 
by  degrees  to  a  place  of  less  exclusive  importance  in  colonial 
affairs ;  but  this  basis  of  the  township  was  never  lost  and  is  to- 
day still  the  foundation  of  local  government  in  New  England. 
840.  Colonial  OrganizatioQ.  —  As  the  towns  came  together 
into  the  groupings  which  constituted  the  later  colonies  other 
areas  of  government  of  course  camo  into  use.  Townships 
were,  for  judicial  purposes,  combined  into  counties,  and  hy 
various  other  means  of  organization  a  new  nexus  was  given  to 
the  several  parts  of  the  now  extended  state.  From  the  first 
the  colonists  had  their  "general  courts,"  their  central  legisla- 
tive assemblies  representative  of  the  freemen.  To  these 
assemblies  went  delegates  from  the  several  towns  comprised 
in  the  colony.  As  the  colonies  grew,  their  growth  but 
strengthened  their  a.ssemblies :  it  was  in  the  common  ruling 
function  of  these  that  the  union  of  the  several  parts  of  each 
colony  was  made  real  and  lasting. 
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The  shcrills  of  tbe  counties  of  colooial  MnfSAchiuetU  were  ftppointed 
bj  the  Governor.  The  devclopmeut  nf  the  uouuty  organization  brought 
into  existence,  too.  Jiutkes  of  the  Teace  who  met  in  (Quarter  Se«sioni, 
afterwardi  caIIciI  "  Oencml  Se«aion8,"  and  who  were  the  general  counCjr 
authority  quite  a/ter  ttie  fashion  of  the  oiotbur  country .* 

841.  The  Southern  Colonies. — To  this  picture  of  the 
political  iiistitutions  of  colonial  New  England  |>olitical.aiid 
social  organization  in  the  Southern  colonies  offered  many 
broad  contrasts.  The  settlers  in  Virginia  were  not  religious 
refugees  :  they  had  come  out  for  a  separate  adventtire  in  polit- 
ical, or  rather  in  social,  organization,  but  not  for  a  se})arate 
venture  in  religion ;  and  the  coast  they  happened  upon,  instead 
of  being  rugged  and  bleak,  was  low  and  fertile,  with  a  kindly 
climate,  deep  rivers,  broad  stretches  of  inviting  country,  and  a 
generous  readiness  to  yield  its  fruits  in  season.  They  had 
l)een  sent  out  by  a  Company  (the  "Virginia  Company"  it  was 
called)  in  England,  to  which  the  Virginia  territory  had  been 
granted  by  the  Crown,  and  they  had  no  •thought  hut  to  lire 
under  the  governors  whom  the  Company  had  plained  over 
tliem.  They  founded  Jamestown  some  hundrwl  miles  above 
the  mouth  of  the  James  river  j  but  Jamestown  was  in  no  way 
like  the  New  England  towns,  and  it  soon  became  evident  that 
town  life  was  not  to  be  the  cltaracteristic  life  of  the  colony. 
The  rich  soil  invited  to  agriculture,  i^he  numerous  rivers,  full 
and  deep,  stood  ready  to  serve  as  natural  highways,  and  as  the 
population  of  the  colony  increased  it  sprea^l, — spread  far  and 
wide  along  the  courses  of  the  rivcr-s. 

842.  Expansion  without  Separation. — Still  there  would 
appear  to  have  been  no  idea  of  organic  seimration  in  this  pro- 
cess, as  there  was  so  often  in  the  spreadings  of  the  New  England 
colonists.  Great  plantations  indeed  grew  up  with  an  almost 
entirely  separate  life  of  their  own,  with  their  own  wharves  on 

*  fi»  Town  and  County  Government  in  the  Emjlish  Cotonies  o/  Norik 
Amerifii^  by  Edward  ChanmnR,  Jnhn«  Hopkini  I'niversity  Studiet  in  llia- 
lorU-al  and  rulilical  Science,  2d  ScTie«,  pp.  40-42. 
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iO  river   fronts  anil  theLr  own  direct   tra<lo  with   tlie  outer 

orld   by  vessels  which   cauie  and  weat  betweeu   them,  aiid 

Hgland,  or  betweoii   them  aud  the  tratling  coh>nie8   to   the 

north ;  but  all  this  took  place  without  any  idea  of  organic  jx)- 

litical  separateness.     This  diffused  agricultural  populatiou  thus 

living  its  own  life  on  the  great  rural  piropertiea  which  steadily 

multiplied  in  all  directions  still  consciously  formed  a  single 

colony,  liring  at  first  under  the  general  government  oT  the 

Company  which  had  sent  out  the  first  settlers,  and  afterwards, 

when  the  Company  had  been  deprived  of  its  charter  and  [k)s- 

sessions,  under  the  authority  of   royal   governors.     Its  pacts 

I       hung  loosely  together  indeed,  hut  they  did  not  threaten  to  fall 

L      apart :  the  plan  was  expansion,  not  segregation. 

^^    843.  Southern   Colonial  Society.  —  The  characteristics  of 

^Bilie  society  formed  under  such  cireumsUinces  were  of  course 

^Hvery  marked.     Slaves  were  early  introduced  into  the  colony, 

F      and  served  well  to  aid  and  quicken  the  development  of  the 

plantation  systeuL     A  great  gap  speedily  showed  itself  between 

I       the  owners  of  estates  and  the  laboring  classes.     Where  slavery 

ejiists  manual  toil  must  be  considered  slavish  and  all  the  ideas 

^^  on  which  aristocracy  are  founded  must  Hud  easy  aud  sponta- 

^■neous  rootage.    Great  contrasts  of  condition  soon  appeared, 

^^such  as  the  more  democratic  trading  communities  of  New  Eng- 

rland  were  not  to  know  until  the  rise  of  the  modern  industrial 
organization  J  and  the  governing  power  rested  of  course  with 
the  powerful,  the  propertied  classes. 
^44.  GoTernment  of  Colonial  Virginia.  —  The  government 
of  colonial  Virginia  bore,  in  all  its  brojider  features,  much  the 
same  character  as  the  rural  government  of  England.  Organ- 
iz.ition  was  effected  through  a  machinery  of  wide  couuties, 
instead  of  by  means  of  compacted  townships.  There  was  at 
tlie  head  of  each  county,  under  this  tirst  order  of  things,  a 
liieutenant  whose  duties  corresponded  roughly  with  those  of 
tlie  Lords  Lieutenant  in  England.  The  other  important  ex- 
ecutive officer  of  the  county,  too,  in  Virginia  as  in  Englaiul, 
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was  the  Sheriff.  The  Lieutenant  was  appointed  by  the  Goy- 
emor,  was  chief  of  the  military  (militia)  organization  of  the 
county,  and,  by  virtue  of  his  membership  in  the  Governor's 
Council,  exercised  certain  judicial  functions  in  the  county. 
The  Sheriff  also  was  appointed  by  the  Governor,  upon  the  nom- 
ination of  the  Justices  of  the  county.  His  duties  an  English 
sheriff  woidd  have  regarded  as  quite  nonnaL  And  added  to 
these  officers  there  was,  as  in  England,  a  "  commission  of  the 
peac^e/'  a  body  of  justices  or  commissioners  authorized  to  hold 
county  court  for  the  hearing  of  all  ordinary  cases  not  of  grave 
import ;  authorized  to  levy  the  county  taxes,  to  appoint  sur- 
veyors of  highways,  to  divide  the  county  into  precincts  j  em- 
powered to  act  as  the  general  administrative  authority  of  the 
county  in  the  management  of  all  matters  not  otherwise  as- 
signed. The  Episcopal  church  had  the  same  official  recog- 
nition in  Virginia  as  in  England  and  contributed  the  same 
machinery, — the  machinery  of  the  Vestry,  —  to  local  govem- 
meut  Even  the  division  of  the  'hundred'  was  recognized, 
so  close  was  the  outline  likeness  between  the  institutions  of  the 
mother  country  and  those  of  her  crude  child  in  the  west.  The 
system  was  undemocratic,  of  course,  as  was  its  model:  "the 
dominant  idea,"  as  Mr.  Ingle  says,  "  was  gradation  of  power 
from  the  Governor  downward,  not  upward  from  the  people."  ^ 
The  Justices,  like  the  other  officers  of  the  county,  were  ap- 
pointed by  the  Governor,  and  hold  only  during  Ids  pleasure  :  the 
whole  system  rested  upon  a  rather  absolute  centralization.  But 
Btill  there  was  liberty.  There  was  strong  local  feeling  and 
individual  pride  to  counteract  the  subserviency  of  the  officers : 
those  officers  showed  a  more  or  less  self-respecting  independ- 
ence in  their  administration ;  and  at  least  the  spirit  of  English 
self-govemmont  was  kept  alive. 


1  Local  TnstitutionM  in  Vtrpinia,  by  Edward  Ingle,  Jolin*  Hopkins  UnS- 
rertity  Sttidips  in  Historical  nnd  rolitical  Science,  3d  8«ri»,  p.  07  (con- 
tinuoiUi  p.  100). 
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845.  Virginia's  Colonial  Assembly.  —  The  vital  centre  of 
the  political  life  of  the  colony  was  her  representative  assembly. 
So  early  as  1619,  but  twelve  years  after  the  foundation  of  the 
colony  (1007),  the  Virginia  Company,  then  still  in  control,  had 
called  together  in  the  colony,  through  its  govenjor,  an  assembly 
representing  the  plantations  then  existing,  which  were  in  this 
way  treated  as  independent  corporations  entitled  to  a  represen- 
tative voice  in  colonial  affairs.  Later  years  saw  the  Assembly 
develoi>ed  upon  the  basis  of  a  representation  by  towns,  hun- 
tlreds,  and  plantations ;  and  even  after  the  governors  sent  out 
by  the  Company  had  been  supplanted  by  royal  governors  this 
representative  body,  this  House  of  Burgesses,  as  it  came  to  be 
styled,  continued  to  exist,  and  to  wax  strong  in  control.  The 
fii-st  Assembly,  that  of  1619,  had  sat  in  joint  session  with  the 
governor  and  his  council,  but  the  more  fully  developed  assem- 
bly of  later  times  sat  apart  as  a  distinct  and  independent  body. 
It  was  this  elective  representation  in  the  government  of  the 
colony  which  made  and  kept  Virginia  a  vital  ix)litical  unit, 
with  a  real  organic  life  and  feeling. 

846.  The  constitutions  of  the  other  southern  colonies 
corresponded  in  all  essential  features  with  the  constitution  of 
Virginia.  They,  too,  had  the  county  system  and  the  general 
representation  in  a  central  assembly,  combined  with  goveniors 
and  councils  appointed  by  the  Crown.  All  save  Maryland. 
Her  constitution  differed  from  the  others  mainly  in  this,  that 
in  place  of  the  king  stood  a  '  proprietor '  to  whom  the  fullest 
prerogatives  of  government  had  been  granted. 

847.  The  Middle  Colonies  had  a  mixed  population.  ISew 
York  had  been  New  Netherland,  and  the  Delaware  had  been 
first  settled  by  the  Swedes  and  then  conquered  by  the  Dutch. 
When  the  territory,  which  was  to  comprise  New  York,  N'ew 
Jersey,  Delaware,  and  Pennsylvania,  fell  into  the  hands  of 
the  English  the  foreign  clement  was  not  displaced  but  merely 
dominated;  and  to  a  large  extent  it  kept  its  local  peculiarities 
of  institution.     For  tlie  rest,  the  English  settlers  of  the  region 
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followed  no  unifonn  or  characteristic  method  of  organization. 
The  middle  colonics,  though  possessed  of  a  rich  soil,  ho*!  also 
fine  seaports  whirh  invited  to  commerce;  their  climate  wxis 
neither  so  harsh  as  that  of  New  England,  nor  so  mild  ami 
ft^^uiling  a-s  that  of  the  southern  colonies.  Their  people,  eonse- 
Fquently,  built  towns  and  traded,  like  the  people  of  New  Knjj- 
land ;  but  also  spread  abroad  over  the  fertile  country  and  farmed, 
like  the  people  of  Virginia.  They  diil  these  things,  however, 
■without  developing  either  the  town  system  of  New  England  or 
the  plantation  system  of  Virginia.  Townships  they  had,  but 
f  counties  also ;  they  were  simple  and  democratic,  like  the  Nrw 
Englanders,  and  yet  they  were  agricultural  also,  like  the  Vir- 
ginians: in  occupation  and  political  organiz;itiou,  ns  well  as  in 
geographical  situation,  they  were  midway  between  their  neigh- 
bors to  the  north  and  south. 

848.  The  Charters:  Massachusetts.  —  The  political  rela^ 
tions  of  t\w  colonies  to  the  mother  country  during  the  various 
devttlopments  of  which  I  have  spoken  wei-o  aa  various  as  tho 
separate  histories  of  the  colonies,  Tlie  three  New  England 
colonies,  Massachusetts,  Khode  Island,  and  Connecticut,  pos- 
sessed charters  from  the  king  which  virtuidly  authorized  tliom 
to  conduct  their  owu  governments  without  tlirect  interference 
on  the  part  of  the  Administration  at  home.  During  the  first 
years  of  English  settlement  on  the  American  coast  it  had  been 
the  practice  of  the  government  in  England  to  grant  territciry 
on  the  new  continent  to  companies  like  the  Virginia  Compiiuy 
of  which  I  have  spoken,  — grants  which  carried  with  them  the 
right  of  governing  the  new  settlements  subject  only  toagencr.d 
suffcrvision  on  the  part  of  the  home  authorities.  The  colony 
of  Massachusetts  Bay  was  established  under  such  an  arraiif^o- 
ment:  a  Company,  to  which  special  privileges  of  scttlomt-nt 
and  government  had  Wen  granted,  sent  out  colonists  who 
founded  Salem  and  Boston ;  but  the  history  of  this  Com|>any 
was  v^erj'  different  from  the  history  of  tho  Virginia  Com- 
pany.    The  Virginia  Company  tried  to  manage  their  colony 
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from  London,  where  the  members  of  the  Company,  who  were 
active  liberals  and  therefore  not  very  active  courtiers,  pres- 
ently got  into  trouble  with  the  government  and  ha<l  both  tlii'ir 
charter  and  their  C4>lony  taken  away  from  them.  The  Massar 
chusetts  Company,  on  the  other  hand,  itself  came  to  America, 
and,  almost  unobwcrved  by  tlie  {Kjwera  in  Loudctn,  erected  souie- 
thing  very  like  a  separate  state  on  the  new  continent  Its 
charter  was  received  in  1629;  in  1630  it  emigrated,  governor, 
directors,  charter,  and  all,  to  America,  bringing  a  numerous 
body  of  settlers,  founded  Boston  and  Cambridge,  and  p\it 
quietly  into  operation  the  complete  machinery  of  government 
which  it  ha<l  brought  with  it.  It  created  not  a  little  stir  in 
official  circles  in  England  when  it  was  discovered  that  the 
Company  which  had  been  given  rights  of  settlement  on  the 
New  England  coast  hatl  left  the  country  and  was  building  a 
flourishing  semi-independent  statue  on  its  territories  ;  but  small 
colonies  at  a  great  distance  could  not  long  retain  the  atten- 
tion of  busy  politicians  in  London,  and  notliing  was  done  then 
to  destroy  the  bold  arrangement.  Fatal  collision  with  the  home 
government  could  not,  however,  it  turned  out,  be  permanently, 
or  even  long  avoided  by  the  aggressive,  self-willed  rulers  of 
the  Massachusetts  Company.  Many  of  the  laws  which  they 
passed  did  not  please  the  Crown,  —  particularly  those  which 
set  up  an  exclusive  religion  and  tolerated  no  other;  they  woulcl 
not  change  their  hiws  at  the  Crown's  bidding ;  and,  though  the 
evil  day  was  postponed,  it  came  at  last  In  1684  the  contest 
between  Crown  and  colony  came  to  a  head,  and  the  charter  of 
the  Massachusetts  Company  was  annulled.  Before  a  change 
could  be  effected  in  the  government,  indeed,  the  king,  Charles 
IL,  died,  and  during  the  troublous  reign  of  James  II.  the  colo- 
nists quietly  resumed  their  eliarter  privileges  ;  but  in  1692  the 
government  of  William  and  Mary  was  ready  to  deal  with  them, 
and  a  new  form  of  colonial  organization  was  forced  upon  them. 
They  were  compelled  to  take  a  governor  from  the  king;  the 
royal  governor  appointed  the  judicial  officers  of  the  colony  and 
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controlled  its  military  forces ;  and,  although  the  colonists 
tained  their  afisembly  and  through  that  assembly  chose  th< 
governor's  Council,  the  old   charter   privileges  were   permsr 
nently  lost 

849.  The  Connecticut  Charter.  —  Khode  Island  and  Con- 
necticut were  small  and  inoi*e  fortunate.  The  town  of  Say- 
brfxjk,  at  the  mouth  of  the  Connecticut  river,  had  been  founded 
under  a  charter  granted  to  two  English  noblemen,  and  consisted, 
therefore,  of  immigrants  direct  from  England  ;  but  Saybrook 
did  not  grow  rapidly  and  proved  a  comparative  failure.  The 
successful  and  dominant  settlement  on  the  Connecticut  was 
that  which  had  been  founded  higher  up  the  river  at  Hartford 
by  men  from  Massachusetts  who  had  neither  charter  nor  any 
other  legal  rights,  but  who  had  simply  come,  settled,  and  made 
a  written  constitution  for  themselves.  New  Haven,  westward 
of  the  river  on  the  shore  of  the  sound,  had  been  established 
by  a  band  of  English  immigrants  equally  without  charter 
rights,  but  equally  re;uly  and  able  to  construct  a  frame  of  gov- 
ernment for  themselves.  Some  thirty  years  after  their  settle- 
ment, the  leaders  of  the  *  Connecticut  colony,'  up  the  river, 
which  meantime  had  become  an  extended  cluster  of  towns, 
decided  that  it  was  time  to  obtain  a  charter.  Accordingly 
they  sent  their  governor,  Wiuthrop,  to  England  to  procure 
one.  He  was  entirely  successful,  much  more  successful  than 
was  pleasant  to  the  settlers  of  the  New  Haven  district;  for  he 
ha<l  obtained  a  grant  which  included  their  lands  and  colony 
and  which  thus  forced  them  to  become  a  part  of  *  Connecticut.' 
Saybronk  had  already  been  ahsorl>ed.  The  chiirter  gave  iUo. 
colonists  substantially  the  same  rights  of  self-government  that 
they  had  had  under  their  own  written  constitution,  adopted 
ujwn  their  first  settlement ;  it  was,  in  other  worrls,  just  such 
a  charter  as  Massachusetts  then  enjoyed.  And,  aidike  Massa^ 
chusetts,  Connecticut  kept  her  cliarter,  kept  it  not  only  through 
colonial  times  to  the  Revolution,  but  made  it  at  the  Bevoliition 
her  state  constitution,  and  was  content  to  live  under  it  until 


THE  GOVERNMENT  OF  THE  UNITED  STATES.        461 


1818.  Her  shrewdness,  her  arts  of  timely  concession,  and  her 
inoffenfiive  size  enabled  her  to  turn  away  from  herself  each 
successive  danger  of  forfeiture. 

850.  Rhode  Island's  Charter.  —  Rhode  Island  was  similarly 
protected  by  fortune  and  sagacious  managomeut.  Koger  Wil- 
liams, the  energetic  leader  of  settlement  in  that  region,  obtained 
a  charter  from  Parliament  in  1644,  which  was  confirmed  iu 
1654,  and  replaced  by  a  new  charter,  from  Chailes  IT,,  in  1(>63, 
the  year  after  Coimecticut  obtained  its  legal  privileges  through 
the  instrumentality  of  Wintlirop.  As  New  Haven  and  Con- 
nrcticut  were  joined  by  AVinthrop's  charter,  so  were  the  towns 
of  the  Rhode  Island  country  united  by  the  cliarters  obtained 
by  Williams,  under  the  style  'Rhode  Island  and  ProWdence 
Plantations,' — a  title  which  is  still  the  full  official  name  of 
the  state.  The  charter  of  'fi3  was  retained  by  the  people  of 
Rhode  Island  even  longer  than  the  people  of  Connecticut  re- 
tained theirs.    It  was  not  rajlically  changed  until  1S42. 

851.  Proprietary  Govcrnmeats.  —  The  governments  of 
almost  all  the  other  coloniBs  were  at  first  'proprietary'; 
those  of  Maryland,  Pennsylvania,  and  Delaware  remained  pro- 
prietary until  the  Revolution.  Maryland  was  granted  to  the 
Calverts,  Lords  Baltimore;  Pennsylvania  and  Delaware  were 
both  included  in  the  grant  to  William  Penn ;  New  York  was 
bestowed  upon  James,  Duke  of  York,  upon  whose  ascension  of 
the  throne,  as  James  II.,  it  became  an  immediate  province  of 
the  Crown ;  New  Jersey,  originally  a  piu-t  of  New  York,  was 
first  bestowed  by  the  Duke  of  York  on  Lord  John  Berkeley 
and  Sir  John  Carteret,  was  afterwanls  divided,  then  sold  in 
part,  and  finally  surrendered  to  the  Crown  (1702) ;  the  Caro- 
linas  and  Georgia  in  the  same  way,  given  at  first  to  propri- 
etors, passed  very  stxm  into  the  hands  of  the  royal  govern- 
ment. New  Hampshire,  after  several  attempts  to  unite  with 
Massachusetts,  fell  quietly  into  the  status  of  a  royal  colony, 
without  having  liad  either  a  charter  or  a  proprietary  stage 
of  existenoc. 
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ceedingly  rpsemblinf;  a  parliament,  in  nil  their  forms,  functions,  and 
power*.  tli.it  it  was  impoisible  they  ihoulcl  not  imbibe  some  opinion  of 
a  eimilar  ftuthority. 

"At  Ibe  first  deaipnatiou  of  those  aisemblios,  they  were  probably 
not  intended  for  anything  more  (nor  perhaps  did  they  think  themselves 
much  higher)  than  the  municipal  corporations  within  this  island,  to 
which  some  at  present  lore  to  compare  them.  But  nothing  in  progres- 
sion can  rest  on  its  original  pUn.  ,  .  .  Therefore,  as  the  colonics  pros- 
pered and  increased  to  a  numerous  and  mighty  people,  spretiding  oret 
a  Tery  greit  tract  of  the  globe,  it  was  natural  tliat  they  should  nttributo 
to  ftsfteniblit's  so  respectable  in  tlu'ir  formal  eunstitutiun  some  part  ot 
the  dignity  of  the  great  nations  which  they  represented,  No  longer 
tied  to  by-lawA,  these  assemblies  made  acts  of  all  sorts  and  in  all  cases 
wlmtsoeriT.  They  levied  money,  not  for  pRroehiitl  purposes,  but  upon 
regular  grants  to  the  crown,  following  all  the  rules  fliid  principles  of  a 
parliament,  to  which  they  appnuiched  every  day  more  and  more  nearly. 
.  .  .  Things  could  not  b«  otherwise;  and  English  colonies  must  be  had 
on  tliese  terms,  or  Dot  had  at  all.  Id  the  mL'antime  neither  party  felt 
any  inconvenience  from  this  double  legislature,^  to  which  they  had  been 
formed  by  imperceptible  habits,  and  old  custom,  the  great  support  of 
all  the  governments  in  the  world.  Tlioiigh  tliese  two  legislatures  wero 
sometimes  found  perhaps  performing  the  very  same  functions,  they  did 
not  very  grossly  or  aystematically  cUsb.  ...  A  rugular  revenue,  by  the 
authority  of  Parliament,  for  the  support  of  civil  and  military  establislt- 
ments.  seems  not  to  have  been  thought  of  until  the  colonies  were  too 
proud  to  aubmit,  too  strong  to  be  furced,  tuo  enlightened  not  to  sec  all 
the  consequences  which  must  arise  from  such  a  system."^ 

855.  In  such  assertions  of  a  right  of  parliamentary  self-gov- 
ernment it  might  be  expected  that  the  charter  colonies  would 
bo  most  forward ;  but,  as  a  matter  of  fact,  such  was  not  the 
case.  Massachusetts  was  ever,  indeed,  very  stubbornly  and 
heroically  attached  to  her  liberties,  but  the  royal  colony  of 
Yir^nia  was  not  a  whit  behind  her.  The  assemblies  of  the 
ro^fal  Ci)lonies,  no  less  than  those  of  the  charter  governments, 
early,  and  as  if  by  an  instinct  and  habit  common  to  the  race,  de- 

*  Ttie  legislature  of  England,  /.«.,  and  a  colonial  legislature. 
«  •'  Letter  to  the  SberifTs  of  Bristol/'  Works  (ed.  Boston,  1880),  Vol-  ll.» 
pp.  232,  233. 
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of  int(»n»st  as  between  colony  and  colony,  they  one  and  all 
toanted  the  same  reuobUion:  almost  without  hesitation  they  ran 
together  to  co-operate  by  the  same  means  for  the  same  ends ; 
they  did  not  so  xnimh  make  a  common  cuiise  as  have  a  common 
cause  from  the  first.  Tlie  real  concrete  cose  of  revolution,  so 
to  say,  was  made  up  l^etween  England  and  Massachusetts  i  to 
tlie  fKjliticians  in  the  mother  country  it  seemeil  possible  to  di- 
vide the  colonies  on  grounds  of  self-interest ;  apparently  colo- 
nies so  utterly  different  in  every  outward  aspect,  so  strongly 
contnisted  in  actual  economic  condition  as  Massachusetts  and 
Virginia,  could  easily  be  played  off  against  one  another.  But 
we  now  know  how  littlo  foundation  of  fact  such  a  view  had. 
Boston's  trade  was  offered  to  Salem,  her  commercial  rival,  as  a 
bait  to  catch  Salem's  acquiescence  in  the  iniquitous  Boston 
Port  Bill  which  shut  Boston  off  from  all  trade ;  but  Salem 
would  not  have  it :  what  was  to  prevent  similar  treatment  of 
herself  in  the  future?  More  striking  still,  distant  Virginia 
soundtMl  the  call  to  revolution  in  behalf  of  Massachusetts  :  the 
contest  was  political,  she  clearly  perceived,  not  economical,  — 
a  contest  of  principle,  not  a  contest  for  any  temiwrary  interest 
or  mouiL'ntary  advantage ;  from  the  point  of  view  of  |M)litic3 
Massacliusetts'  quarrel  wa.s  Virginia's  also.  Virginia  spoke  at 
once,  tlierefore,  and  as  a  leader,  for  combination,  for  a  joint 
resistance  to  the  aggressions  of  the  home  g<-iverument,  and  at 
length  for  independence  and  a  perpetual  union  between  tlie 
colonies.  For  the  shortest  possible  tin^e  did  the  struggle  re- 
main local;  immediately  it  became  *  continental.' 

858.  American  as  compared  with  English  Constitutional 
Development.  — There  was  in  this  development  of  S(;lf-govem- 
mont  in  America  a  certain  very  close  resemVjlance  to  the  devel- 
opment of  self-government  in  England  ;  but  there  were  also 
other  points  of  very  strong  and  obvious  contrast  between  the 
institutional  histories  of  the  two  countries.  Both  in  England 
and  America  the  proecss  of  institutional  grf»wth  was  in  tlic  same 
idiroction:  it  began  with  small,  hardy,  deep-rooted  local  insti- 
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ttatcs,  of  course,  union  was  from  the  first  distinctly  federative, 
latter  of  concession  and  contract.     They  were  united  in  en- 
voluntary  associatiun,  as  of  course  the  Saxon  kingdoms 
'ere  not. 

860.  Conscious  Development  of  Institutions  in  America. 
—  Throughout  their  dev^'luinuent,  tiifr^^fons  the  colonies  pre- 
icnted,  in  still  another  equally  important  respect,  a  marked 
contrast  to  English  development  in  this,  tlmt  the  formulation 
cf  their  institutions  was  conscious  and  deliberate.     The  royal 
eolonies,  like  the  proprietary  and  the  charter  colonies,  exercised 
their  rights  of  self-government  under  written  grants  of  privi- 
lege from  the  Crown;  their  institutions  grew  within  the  area 
of  written  constituent  law ;   from  the  first  they  haii  definite 
written  'constitutions  *  wherein  tlie  general  fabric  of  their  gov- 
ernments was  outlined.     Constitution  by  written  law,  there- 
fore, became  very  early  one  of  the  matter-of-course  habits  of 
colonial  thought  and  action.     When  they  cast  off  their  alle- 
giance to  Great  Britain  their  self-constitution,  as  independent 
political  bodies,  took  the  shaj>e  of  a  recasting  of  their  colonial 
Cuustitutions  simply;   Rhode  Island  and  Connecticut,  as  we 
Hbave  seen,  did  not  even  find  it  necessary  to  change  their  char- 
^■4ers  in  any  im{>ortattt  particular  :  they  already  chose  their  own 
^■governors  and  officials  as  well  as  m;ule  their  own  laws.     The 
^Bother  colonies,  with  little  more  trouble,  found  adequate  means 
of  self-government   in  changes  which  involved  hardly  more 
than  substituting  the  authority  of  the  people  for  the  authority 
^ftof  the  English  Crown.     But  the  charter,  the  written  eonstit- 
^Knent  law,  was  retained  as  of  course :  the  new  governments  had 
^pthoir  charters  which  emanated  from  the  people,  as  the  old  gov- 
ernments had  had  theirs  given  by  the  king.     Popular  conven- 
tions took  the  place  of  the  Privy  Council.     The  colonists  were 
not  inventing  written  constitutions  ;  they  were  simply  contin- 
uing their  former  habitual  constitutional  life. 

8G1.   English  Law  and  Precedent.  — Wliatever  the  form  of 
colonial  institutions,  however,  their  substance  and  content  were 
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H  oolonial  constituent  law  may  be  said  to  have  be^n  English, 
since  it  was  English  practice  which  originated  the  idea  and 

»  habit  of  giving  written  grants  of  privilege  tu  distant  colonies. 
The  colonial  law  of  Canada  and  Australia  stands  to-day  in  much 
the  same  relation  to  the  law  of  the  mother  country  that  the  law 
of  the  American  colonies  bore  to  the  law  which  created  them 
(sec.  826).  AVithin  the  constitutions  of  the  colonial  and  rev- 
olutionary time,  at  any  rate,  English  law  and  precedent  were 
closely  followed.  The  English  common  law  has  gone  with  Eng- 
H  lishmen  to  the  ends  of  the  world :  the  English  communities  in 
America  were  but  projected  parts  of  the  greater  English  eommu-- 
nity  at  home ;  the  laws  of  private  and  personal  relation  which 
obtained  in  England  were  recognized  and  administered  also  in 

ttho  colonies;  and  when,  at  the  time  of  the  Kcvolution,  the 
colonists  developed  out  of  their  charters  the  constitutions 
under  which  they  were  to  live  as  indej>endcnt  coramonwealtha 

•  their  first  care  was  to  adopt  this  common  law  under  which 
*they  had  always  acted.  Important  iDO<lifications  were  made 
indeed  in  the  law  thus  adopted.     It  was  purged  of  all  c.hms 

i  privilege,  of  all  church  prerogative,  of  all  things  incompatible 
with  the  simple  democratic  society  of  the  new  world ;  but  no 
real  break  was  made  with  the  principles  of  English  legal 
precedent  and  practice. 

862.  Quite  as  naturally  and  quite  as  completely  was  Euglisb 
practice  adhered  to  in  the  public  law  of  the  colonies  and  of  the 
independent  commonwejilths  into  which  they  grew.  The  relxir 
Htions  of  the  colonial  legislatures  with  the  colonial  governors 
^were  just  the  relations  of  King  and  Parliament  reproduced  on 
a  small  scale,  but  with  scarcely  less  earnestness  and  spirit.  In 
all  respects,  except  that  of  the  erection  of  a  responsible  min- 
istry representing  and  shielding  the  Executive,  the  relations  of 
^tlie  |>eople  to  their  governments  remind  of  English  precedent. 
'he  |X)wor3  of  the  executive  were,  in  small,  the  powers  of  the 
''Town.    TIio  courts  wcru  constituted  as  the  English  courts 
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were,  and  followed  the  same  rules  of  procedure.  Of  course 
the  English  in  America,  being  mea  of  the  same  practical  politi- 
cal race  as  Englishmeu  in  England,  struck  out  not  a  few  lines 
of  development  of  their  own  in  suiting  their  institutions  to 
tl»e  doily  needs  of  a  new  civilization  and  to  novel  conditions  of 
social  organization  j  American  politics  were  not  long  in  acquir- 
ing in  many  respects  a  character  peculiarly  their  own.  But 
the  manner  of  development  was  English  tluro^ighout :  there  was 
Bowhere  any  turning  of  sharp  corners :  there  was  nowhere  any 
break  of  continuity :  to  the  present  day  our  institutions  rest 
upon  foundations  as  old  na  the  Teutonic  peoples. 

803.  Union :  Preliminary  Steps.  —  How  much  of  political 
precedent  that  was  tiieir  own  the  colonists  had  developed  ap- 
peared most  distinctly  when  they  came  to  put  the  timbers  of 
their  Union  together  in  the  days  succeeding  the  Revolution. 
The  colonies  ciiunot  Iks  said  to  have  framed  any  fedemtive  con- 
stituent law  until  1777,  when  the  Articles  of  Confederation 
were  dra^vn  up.  Before  that  time  they  had  co-operated  with- 
out any  determinate  law  of  co-operation,  acting  rather  uiM>n  the 
suggestions  of  international  procedure  than  upon  any  clear 
recognition  of  corporate  combination.  Preparations  for  union 
there  had  been,  and  signs  of  its  coming;  but  no  more.  For  a 
period  of  forty  years  following  the  year  1643  the  New  England 
colonies  luul  held  together  in  loose  confederation  against  the 
Indians ;  in  1754  colonial  delegates  who  had  met  at  Alb:iny  for 
conference  with  represcntativrs  of  the  Six  Nations  discusst^d 
a  premature  plan  of  imion ;  in  17<>5  delegates  from  nine  of  the 
colonies  met  at  New  York  and  uttered  in  behalf  of  all  English 
Americans  that  protest  against  taxation  by  Parliament  whifh 
gave  the  key-note  to  all  the  subsequent  thought  of  the  revolu- 
tionary movement ;  and  in  1774  sat  the  first  of  the  series  of 
'Continental  Congresses'  with  which  began  American  union. 
But  in  none  of  these  steps  was  there  any  creation  of  organic 
union ;  that  was  to  be  the  result  of  slow  processes,  and  was  to 
be  effected  only  by  the  formulation  of  an  entirely  new  boily  of 
law. 
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8tU.   Separateness  ol  the  Colonial  Oovenunents.  —  It  la  re 

important,  if  a  jii«l  view  is  to  bo  fnrnuMi  uf  ilu'  proccases  hy  which  llie 
Union  wufl  constructed,  to  realize  the  cuniplt^te  itepurAti;nv88  of  the  gov- 
ernments of  the  colnnice.  TUcy  all  held  fitiLstmitialty  thi>  flame  gvDoral 
relation  to  the  English  authorities;  they  had  a  common  duty  as  towards 
the  distant  country  from  which  they  had  all  come  out ;  but  they  were  not 
connected  by  any  bonds  of  govemnient  on  this  side  the  sea.  Each  of 
tlie  colonies  had  its  own  separate  executive  officials,  legislature,  and 
courts,  which  had  no  connection  whatever  withlhe  oOlccrs,  legislatures, 
iind  courts  of  any  other  colony.  Their  co-operaiion  from  time  to  time 
in  meeting  dangers  which  threatened  them  all  alike  was  natural  and 
spontaneous,  hut  it  was  intermittent;  it  rested  upon  mere  temporary 
necessity  and  had  no  basis  of  interior  organic  law.  The  colonists  had 
many  grounds  of  sympathy.  Besides  possessing  the  same  bluod  and  the 
same  language,  they  entertained  the  same  ideas  about  political  justice; 
their  dniigers,  whether  proceeding  from  aggressions  un  the  part  uf  the 
French  and  Indians  which  threatened  their  lires,  or  from  aggressions 
by  Parliament  which  threatened  their  liberties,  were  common  dangers: 
they  were  one  and  all  equally  interested  in  the  successful  derelopnient 
and  liberal  government  of  the  new  country  with  which  they  had 
identifiL'd  thentselves.  But  the  motive  of  their  endeavors  waa  always 
the  preservjition  of  their  internal  and  separate  tfelf-goveromcnt ;  their 
liberties  were  historically  coincident  with  their  organization  and  rights 
as  separate  governments.  It  was,  therefore,  only  by  the  slow  processes 
of  a  hard  experience  of  the  fatal  consequences  of  any  other  course  that 
the  colonies  were  brought  to  subordinate  themselves  to  a  central  au- 
thority which  could  go  further  than  mere  conference  and  command  them. 
They  saw  from  the  first  the  necessity  for  co-operation,  but  they  did  not 
see  from  the  first  the  absolute  necessity  for  union.  Very  slowly,  con- 
sidering the  swift  influences  of  revolution  amidst  which  they  worked,  and 
Tery  reluctantly,  considering  the  evident  dangers  of  separation  which 
daily  looked  them  in  the  face,  did  they  construct  the  union  which  was 
to  deprive  them  nf  the  fulness  of  their  loved  independence. 


865.  The  Confederation.  —  It  was  not  until  1781  that  a 
foundation  of  distinct  written  law  was  put  betioath  the  prac- 
tice of  union ;  it  was  not  till  1789  that  the  law  of  the  union 
was  macle  organic,  lu  1781  the  Articles  of  Confcdrratiou  wen? 
finally  adopted  wliioh  had  been  proposed  by  tbe  Continental 
Congress  of  1777 :  but  these  Articles  gave  no  real  integration 


'HE  GOVERNMENT   OF  THE  TTHTTED  STATES. 


471 


^ 


to  tlie  constituent  states :  they  were  from  the  first  a  rope  of 
sand  which  could  bind  no  one.  They  did  little  more  than 
legitimate  the  Continental  Congress.  Under  them  the  powers 
of  the  Confederation  were  to  bo  exercised  by  its  Congress ;  its 
only  executive  or  judicial  organs  wore  to  be  mere  cximmittecs 
or  agencies  of  the  Congress ;  and  it  was  in  fact  to  have  no  real 
use  for  executive  parts,  for  it  was  to  have  no  executive  rights. 
Its  function  was  to  be  advice,  not  command.  It  hung  upon 
the  will  of  the  states,  being  permitted  no  effective  will  of  its 
own.  The  Articles  were  scarcely  more  than  an  international 
convention. 

806.  The  Artdcles  of  Confederation  formallj  Tested  the  exercise 
of  federal  functions  in  ■  Congress  just  such  as  the  Contioental  Cod- 
gresses  had  been.  —  a  Con^reu,  that  is,  consisting  of  delegates  from  the 
several  states,  and  in  whose  decialooB  the  states  were  to  hare  an  abso- 
lutelj?  equal  roice.  No  state,  it  was  arranged,  should  have  her  rote  in 
the  Congress  unless  represented  by  at  least  two  delegates,  and  no  state, 
on  the  other  band,  was  to  be  entitled  to  send  more  than  seven  delegates ; 
whether  she  sent  two  or  BC'Ti*n,  however,  her  vote  was  to  be  single  vole, 
upon  which  her  delegates  were  tu  agree.  Tlie  government  thus  con- 
stituted wns  offlciftlly  known  as  "The  United  States  m  Congresj  as- 
sembled.*' For  the  exercise  of  representative  functions  it  was  very 
liberally  and  completely  equipped.  To  it  the  independence  of  the 
several  states  in  dealing  with  foreign  powers  was  entirely  subordinated. 
It  alone  was  to  conduct  all  international  correspondence  and  sanction 
all  intomational  agreements;  it  wa«  to  control  the  army  and  navy  of 
the  Confederation ;  it  was  to  preside  over  federal  finances,  doing  all 
borrowing  and  all  spending  that  might  be  necessary  for  the  purposes  of 
the  common  government;  it  was  to  determine  the  value  of  current  coin 
and  the  standards  of  weights  and  measures;  it  was  to  be  arbitrator 
ill  disputes  between  the  states;  in  brief,  it  was  to  be  the  single  and 
dominant  authority  for  all  the  graver  common  Intercata  of  the  con- 
stituent stales  :  its  representative  position  was  eminent  and  complete. 

807.  TVeakneaa  of  the  Confederation.  —  But  it  was  given  abso- 
lutely no  executive  power,  and  was  therefore  helpless  and  contemptible. 
It  could  take  no  important  resolution  without  the  difficult  concurrence 
of  nine  states,  —  a  concurrence  made  all  the  more  difficult  by  the  fact 
that  the  removal  of  the  pressure  of  the  war  with  England  very  greatly 
abated  the  interest  of  Che  statca  in  the  function!  of  the  central  Con- 
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gresSfand  led  aomc  of  them  a^in  ftnd  sgain  to  fail  to  send  delegiitet  to 
its  seMiuns;  its  chief  executive  ogLMiej  was  a  committee  of  its  mcniben 
representing  all  the  states  (hence  called  the  "Committee  of  States") 
and  bound  by  the  &ame  hard  rule  of  obtainiug  the  cuncurrence  of  nine 
of  iti  thirteen  memher«  to  every  important  executive  step;  and,  above 
all,  its  only  power  to  g:overn  the  states  was  a  power  to  advise  them.  It 
could  ask  the  states  for  money,  but  it  conld  not  compel  them  to  give 
it ;  it  could  ask  them  for  troops,  but  could  not  force  them  to  heed  tlic 
requisition ;  it  could  make  treaties,  but  must  trust  the  sutei  to  fulfil 
them ;  it  could  contract  debts,  but  must  rely  upon  the  states  to  pay 
them.  It  was  a  body  richly  enough  endowed  with  prerogatives,  but 
not  at  all  endowed  with  powers.  "The  United  Slates  in  Congress 
assembled  "  formed  a  mere  consultative  and  advisory  board. 

868.  Need  of  a  Better  Union.  —  It  was  the  fatal  erccutive 
iinpotency  of  the  Confederation  which  led  to  the  formation  of 
the  present  stronger  and  more  complete  government.  Tlje  old 
Continental  Congresses  had  sufficed,  after  a  fashiou,  to  keep 
the  colonies  together  so  long  as  the  pressure  of  the  war  con- 
tinned;  throughout  that  war  there  had  been,  desjute  much  in- 
difference now  and  again  on  the  part  of  some  of  the  colonies 
to  their  dutj',  and  of  not  a  little  positive  dereliction  of  plain 
obligations,  a  wonderful  degree  of  energy  and  unity  of  action 
among  the  confederated  colonists.  But  when  the  pressure  of 
tlie  war  was  removed  there  was  an  ominous  access  of  iudiffer- 
ence,  an  ill-boding  decrease  of  respect  for  plighted  faith  between 
the  states.  Signs  fast  multiplied  both  of  the  individual  weak- 
ness of  the  states  and  of  the  growth  of  threatening  jealousies 
between  them.  A  war  of  tariffs  began  between  neighbor  states 
on  the  seaboard,  notably  between  New  York  and  New  Jersey 
and  between  Virginia  and  Maryland.  In  Massachusotta  there 
flared  out,  by  reason  of  the  poverty  engendered  by  the  war,  a 
relMjllion  of  debtors  under  Daniel  Shays  whieh  it  was  for  a  mo- 
ment feared  the  state  authorities  might  fitid  it  hard  to  copG 
with.  It  speedily  became  evident  that,  Iwth  for  the  sake  of  in- 
ternal order  and  of  inter-state  peace  and  goodwill,  a  real  centra) 
government  was  needed.    Central  consultation  would  not  suffices 
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there  must  be  central  governmeut  The  Confederation,  there- 
fore, was  no  real  advance  upon  the  old  Continental  Congresses. 
Before  a  single  decade  had  passed  over  the  new  government 
witli  its  fair-spoken  Articles  a  new  union  had  been  erected  and 
the  real  history  of  the  United  States  begun. 

869.  The  Constitution:  Colonial  Precedents. — The  pres- 
ent Constitution  erecits  a  very  different  government:  it  is  the 
charter  of  a  federal  sUite,  which  has  a  uoiuiuanding  law  and  au 
independent  jwwer  of  its  own,  whose  Constitution  and  law  are 
the  supreme  law  of  the  land.  The  Convention  which  framed 
the  new  constitution  met  in  Fliiladelphia  in  May,  1787,  and 
fused  together  over  the  slow  fires  of  prolonged  debate  the  ele- 
ments of  English  and  colonial  precedent  which  were  to  consti- 
tute the  government  of  the  United  States.  In  the  debates  of 
that  Convention  during  that  memorable  summer  are  to  be  read 
the  particulars  of  the  translation  of  English  precedent  into 
American  practice  made  during  the  formative  colotual  period. 
Through  the  instrumentality  of  the  able  men  who  composed 
that  extraordinary  assembly,  the  government  of  the  United 
States  was  fitted  out  with  the  full  experience  of  the  colonies 
and  of  the  revolutionary  states.'  It  was  arranged  that  the 
legislature  of  the  new  federal  government  should  consist  of 
two  houses,  not  in  direct  imitation  of  the  English  system, 
whose  House  of  Lords  wo  did  not,  of  course,  have  the  mate- 
rials for  reproduciug,  but  in  conformity  with  an  almost  univer- 
sal example  set  by  the  states.  A  single  state  furnished  the 
precedent  in  accordance  with  which  a  real  difference  of  char- 
nvtuT  was  given  to  the  two  houses.  The  lower  ho»ise  of  the 
Connecticut  legislature  was  constituted  by  an  equal  represen- 


1  In  describing  the  work  of  tho  Conrention  I  follow  here  Professor 
Alexander  Johnston's  clear  exposition  gircn  in  the  Ntm  Princzton  Iteview 
for  September,  1887,  under  the  title  "The  First  Century  of  the  Con- 
stitution.'* A  convenient  brief  surrey  of  the  chief  features  of  the  state 
constitutions  at  the  time  of  the  formation  of  the  present  goTcmmcntof  (he 
Union  may  be  found  in  Ilihlreni,  Vol,  IH.,  Chap.  XLIV. 
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tatiou  of  the  towns  of  the  state^  while  her  upper  house  repre- 
sented her  people  at  lar^ :  and  Connecticut's  example  showed 
the  Convention  a  convenient  way  of  compromise  by  which 
they  could  reconcile  the  two  parties  within  it  which  were  con- 
tending, the  one  for  an  equal  representation  of  the  states  in  Con- 
gress after  the  absolute  manner  of  tlie  Confederation,  the  other 
for  a  proportional  representation  of  the  x>^ople  simply.  The 
S<mate,  it  was  agreed,  should  represent  the  states  equally, 
the  House  of  Representatives  the  people  proportionally.  The 
names  Senate  and  House  of  Representatives  were  to  be  found 
already  in  use  by  several  of  the  States.  The  single  Executive, 
the  President,  was  an  obvious  copy  of  the  state  governors, 
many  of  whom  at  that  time  bore  the  name  of  president  j  liis 
veto  power  was  to  be  found  formulated  ready  to  hand  in  the 
constitution  of  New  York:  a  method  of  impeachment  was 
already  prepared  in  the  constitutions  of  half  a  dozen  states. 
Several  states  had  also  the  office  of  Vice-President.  With  a 
fine  insight  into  the  real  character  of  the  government  which 
they  were  constructing,  the  Convention  provided  that  its  judi- 
ciary should  be  placed,  not  under  the  President  or  the  houses, 
but  alongside  of  them,  upon  a  footing  of  perfect  equality  with 
them,  and  that  with  it,  as  a  co-ordinate  l^rauch  of  the  govern- 
ment, should  rest  the  weighty  prerogative  of  passing  upon  tlie 
constitution.olity  of  all  laws.  A  similar  arrangement  obtained 
under  the  state  constitutions,  but  the  function  of  constitutional 
interpretation  was  necessarily  as  old  as  written  charters  and 
constitutions,  liad  l)een  an  inevitable  corollary  to  their  funda- 
mental proposition  of  a'gift  of  limited  powers.  Written  con- 
stituent law  is  by  its  very  nature  a  law  liigher  thau  the  legis- 
lature acting  under  it  can  enact,  and  by  that  law,  as  by  an  in- 
variable standard,  must  the  courts  test  all  acts  of  legislation-* 
The  c^jhmial  courts  had  often  upon  this  principle  c|uestinned 
the  validity  of  colouijil  legislation,  and  the  Supremo  Court  of 

>  Rw^  A.  V.  Dicey,  Th»  Law  of  the  Conntitution,  ChAp.  IIL;  and  J.  B17CC, 
The  Atnericnn  CommontcmJthi  Ci\»p.  XXIII. 
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the  United  States  had  long  had  a  prototype  in  the  Judicial 
Committco  of  the  Privy  Council,  whose  function  it  was  to  hear 
appeals  from  the  colonies,  and  whose  practice  it  had  been  to 
pmiioiLuce  a^iiitist  all  laws  incompatible  with  the  royal  charters 
(sees.  786,  8l'0). 

870.  When  they  came  to  equip  Congress  with  fwwers,  the 
Convention  aflopted  the  plan  of  careful  enumenition :  it  sot 
out  the  acts  of  government  wliioh  were  to  lie  permitte<l  to  the 
legislature  of  the  new  government  in  a  distinctly  cast  list  of 
eighteen  items.  Even  in  doing  this,  however,  they  may  bo  said 
to  have  lK»on  simply  recording  the  exp».'rience  of  the  Confed- 
eration: they  were  giving  Congress  the  lowers  for  lac^k  of 
which  the  Congress  of  the  Confederation  ha<l  proved  heli>le88 
and  ridiculous.  It  was  only  when  they  came  to  constniet  the 
mac^hiiiery  for  the  election  of  the  President  that  they  left  the 
field  of  Ajuerican  experience  and  English  example  and  devised 
an  arrangement  which  was  so  original  that  it  was  destined  to 
break  dov^ni  almost  as  soon  as  it  was  put  in  operation. 

871.  Tliis  generftl  statement  of  the  broAtlcr  features  of  the  selective 
work  of  th«  Conreutiun  will  suffice  fur  the  present;  other  more 
pArtiL-ular  references  to  state  precedoiu  and  experience  mny  be  made  in 
their  proper  cunnections  in  our  further  discusAion  of  the  government. 
I  wish  in  these  p.iragraphs  only  to  Kx  the  attention  nf  the  student,  by 
way  of  clarifying  preparation,  upon  the  instructive  fiict  that  iho  work 
of  the  Convention  was  a  work  of  selection,  not  a  work  of  creation,  and 
that  the  success  of  their  work  was  not  a  success  of  hivention,  alwavs 
most  dangerous  in  government,  but  a  success  of  judgment,  of  aelectlT« 
wisdom,  of  practical  sagacity, —  the  only  sort  of  success  in  politics 
which  van  ever  be  made  permanent. 

872.  Character  of  the  New  Govenunent.  —  It  is  one  of 
the  distinguishing  characteristics  of  the  English  race  whose 
political  habit  has  been  transmitted  to  us  through  the  sagacious 
generation  by  whom  this  government  was  erected  tliat  they 
have  never  felt  themselves  bound  by  the  logic  of  laws,  but 
only  by  a  practical  understanding  of  them  based  upon  slow 
precedent.     For  this  race  the  law  under  which  they  live  is  at 
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any  particular  time  fcJiat  it  is  then  understood  to  be;  and 
understanding  of  it  is  compounded  of  the  circumstances  of  t 
case.  Absolute  theories  of  legal  consequence  they  have  nen 
cared  to  follow  out  to  their  conclusions.  Their  laws  ha 
always  been  used  as  parts  of  the  practical  running  machine 
of  their  politics,  —  parts  to  be  fitted  from  time  to  time,  b 
interpretation,  to  existing  opinion  and  social  condition. 

873.  Character  of  the  Government  Changes  with  Opin- 
ion. —  It  requires  a  steady,  clear-viewed,  thoroughly  informed 
historical  sense,  therefore,  to  determine  what  was  at  any  givca 
time  the  real  character  of  our  political  institutions.     To  us  o 
the  present  day  it  seems  that  the  Constitution  framed  in  178' 
gave  birth  in  17S9  to  a  national   government   such   as  th 
which  now  constitutes  an  indestructible  bond  of  union  for  thi 
states ;  but  the  men  of  that  time  would  certainly  have  laugh 
at  any  such  idea,  —  and  for  the  English  race,  as  I  have  sail 
every  law  is  what  those  who  atlminister  it  think  that  it  is. 
The  men  of  1789  meant  to  form  ^*  a  more  perfect  union  "  t' 
tliat  which  had  existed  under  the  Confederation :  they 
that  for  the  colonies  there  must  be  union  or  disintegration; 
they  thought  union  needful  and  they  meant  to  have  it  in  any 
newssary  degree.     But  they  had  no  special  love  for  the  unio 
which  they  set  about  consummating,  and  they  meant  to  have 
little  of  it  as  possible,  — as  little  as  might  be  compatible  wit 
wise  providence  as  to  the  welfare  of  the  new-fledged  stite 
They  were  even  more  afraid  of  having  too  strong  a  c^ntri 
government  tlian  of  having  one  which  wjis  too  weak,  and  the 
accepted  the  new  constitution  offered  them  by  tlie  Conventio 
of  1787  because  convinced  of  the  truth  of  the  arguments  urgod 
by  its  friends  to  the  effect  that  the  union  would  )>e  federal 
merely  and  would  involve  no  real  sacrifice  of  individuality  or 
autonomy  on  the  part  of  the  states. 

874.  Early  Sentiment  towards  the  Union.  —  It  is  aston- 
ishing to  us  of  this  generation  to  leai'n  how  much  beth  of 
hostility  and  of  indifference  was  felt  for  the  new  guveruuouty 
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which  we  see  to  have  been  the  salvation  of  the  countiy.  Even 
those  who  heli)ed  make  it  and  who  worked  most  sincerely  for 
its  a^loption  entertiiined  grave  doubts  as  to  its  durability ; 
some  of  them  even  questioned,  in  despondent  moments,  its 
usefulness.  Philosophic  statesmen  like  Alexander  Hamilton 
supported  it  with  ardent  purpose  and  sustained  hope  j  but  for 
the  average  citizen,  who  was  not  in  the  least  degree  philo- 
sophic, it  was  at  first  an  object  of  quite  unexciting  contempla- 
tion. It  was  for  his  state,  each  man  felt,  that  his  blood  and 
treasure  had  been  poured  out:  it  was  that  Massachusetts  and 
Virginia  might  be  free  that  the  war  had  been  fought,  not  that 
the  (!olf)nie3  might  have  a  new  central  government  set  up  over 
them ;  patriotism  was  state  patriotism.  The  states  were  living, 
organic  persons  :  the  union  was  an  arrangement,  —  possibly  it 
would  prove  to  be  only  a  temporary  arrangement ;  new  adjust- 
ments might  have  to  be  made. 

875.  Early  Tolerance  for  Threats  of  Secession.  —  It  is 
by  tliis  frame  of  mind  on  the  part  of  the  first  generation  that 
knew  the  present  constitution  that  we  must  explain  the  un- 
doubted early  tolerance  for  threats  of  secession.  The  Union 
was  too  young  to  be  sacred  ;  the  self-love  of  the  states  was  too 
pronounced  to  be  averse  from  the  idea  that  complete  state 
independence  might  at  any  time  be  resumed.  Discontent  in 
any  quarter  was  the  signal  for  significant  hints  at  possible 
withdrawal.  As  the  new  system  lived  on  from  year  to  year 
and  from  year  to  year  approved  itself  strong  and  effective  it 
became  respected ;  as  it  gathered  dignity  and  force  regard  was 
added  to  respect,  until  at  last  the  federal  government  becamL* 
a  rallying  centre  for  great  parties  moved  by  genuine  national 
sentiment.  But  at  first  neither  love  nor  respect  shielded 
the  federal  authorities  from  the  jealousies  and  menaces  of  the 
states.  The  new  government  was  to  ^ro«j  national  with  the 
growth  of  a  national  history  and  a  national  sentiment. 

S7G.  Growth  of  the  National  Idea.  —  The  career  and  fate 
of  the  Federalist  Party  very  well  illustrate  the  first  state  of 
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Prats,  as  th(»y  were  Ijefore  loug  more  briefly  described,  —  had 
the  mlvaiitajje  of  a  corresponding  change  in  public  opinion. 
That,  too,  was  steadily  becoming  nationalist  in  its  tendencies. 

878.  Railroads,  Expansion,  and  War  aid  the  National  Idea. 

—  So  lonpj  as  tho  j>eople  of  one  section  of  the  country  saw 
little  or  nothing  of  the  people  of  the  other  sections,  separate- 
uuss  of  fueling  and  localtiess  of  view  continued  to  exist  and  to 
exercise  a  controlling  force ;  the  majority  of  the  people  contin- 
ued to  put  the  states  before  the  nation  in  their  tho\ights  and 
to  demand  more  or  less  punctilious  regard  for  state  preroga- 
tdves.  But  when  railroads  began  to  lie  built  and  to  multiply; 
when  people  from  all  parts  of  the  Union  began  to  go  out  and 
settle  the  West  together;  when  seeing  each  other  and  trailing 
with  each  other  began  to  make  the  people  of  all  tho  states  very 
much  alike  in  most  of  tlie  greater  things  of  habit  and  institu- 
tion, and  even  in  most  of  the  smaller  things  of  opinion  and  con- 
duct; when  new  states  which  had  grown  up  iu  the  West  with- 
out any  of  the  old  conservative  colonial  traditions  began  to  be 
atlmitted  to  the  Union  in  increasing  numl^ors,  regarding  them- 
selves as  boru  in  aud  of  tho  Union;  when  a  second  war  with 
England  and  a  hot  struggle  with  Mexico  haxl  tested  the  gov- 
ernment and  strengthened  a  sentiment  of  national  patriotism, 

—  then  at  length  it  l)egau  to  be  very  generally  thought  that 
the  Federalists  had  been  right  after  all ;  that  the  federal  gov- 
ernment ought  to  come  first  in  considenition,  even  at  the  cost 
of  some  state  pride. 

879.  Slavery  stands  in  the  Way  of  Nationality.  —  AMiat 
stood  most  in  the  way  of  the  universal  growth  of  this  sort  of 
national  feeling  was  the  great  difference  between  the  northern 
and  southern  portions  of  the  Union  cuuscd  by  the  cxistcn<!0 
of  slavery  in  the  South.  So  long  as  the  laborers  in  the  South 
were  slaves  aud  those  of  the  Nvtrth  free  men,  these  two  sec- 
tions could  not  become  like  one  anothrr  either  socially  or 
politically,  and  couhl  not  have  the  same  national  feeling.  The 
North  and  Northwest  meant  one  thing  when  they  spoke  of  the 
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MEtion}  tim  Aoodk  ■■nt  qaiu  aooCber  tkza^  Xa^ 
a  nation  »oaai\y  and  potitieall/  like  itself.  The  tvo  awtiuta, 
timnti/m,  m^Mf  hcca—  il  i  — f  i  ifii  il  with  Krii^  togethig  imder 
the  Miae  political  sjvtBn,  aal  the  aeeeesioa  so  nra^  talked 
alirmi  ia  j^riuvs  qoarten  ia  the  cariaer  dajs  of  the  Union  at 
laet  brcaiae  a  reality.  Ineritablx  cune  the  war  of  aeceasioo« 
\iy  neaM  of  vhoM  fiery  procea»ea  the  differenees  of  tnatitutioa 
U'ivjv-n  SfrtXh  aii'l  Sotitli  wf^te  to  be  swept  atteriy  away. 

HH^l  Ciril  War  completes  the  Union. — The  war  wrooght 
ttlian^vA  'if  i\w  tnont  prxfouxul  rliar^kcter.  S^'cession  was  pr&> 
v<*rit*vl,  tlm  Viiujti  wiw  jrtfJierveJ,  and  slavery  was  forever 
ulK()i«liHl;  tlimo  w<-ru  th«  immediate  effects  of  the  stm^le; 
1ml  iJie  reTDotcr  rcsulta  wtrc  even  more  important.  Tlicy  peue- 
triiUMl  t*^*  tlif  ( i'  *■  the  v^ry  nature  of  the  Union,  though 

tbr  form  of  ti  '  i  (;oVL>mmeut  remained  in  all  easeuttal 

UuiixiTKU  aim]U'r<Ml.  The  great  effect  of  the  wax  was,  that  the 
nntion  w.ut  iiiadit  lioiiutj^t'itcouK.  Th^re  was  no  longer  any 
ponniiiKntt  rcjuton  why  th»  South  should  not  become  like  the 
reftt  of  the  r^juntry  in  cbjiraeter  and  sentiment.  Both  sections 
wfiT  brotij^ht  to  thti  samo  modes  of  life  and  thought;  there 
wuM  ni»  h>iif<rr  any  obstaclo  to  our  being  in  reality  one  yrcut 
nation.  TUn  v.llnvi  nirulo  in  tho  war,  morc^over,  to  pivserve  the 
Union,  ami  tho  roniilt  of  the  war  in  making  tlie  country  at  last 
homoKiiiH'ourt  tlinm^hout,  luts  luade  the  federal  government,  as 
rrpr4!Mt*nLittivo  of  the  nation,  seem  great<!r  in  our  eyes  than 
t'vcr  liofure,  and  has  pennanently  modihed  in  the  profoundest 
mantutr  the  way  in  whiidi  uU  the  old  questions  conceniiug 
eoiiHtitntinnjility  and  stale  rijjlits  are  r<*;^ard('d. 

SHI.  Present  Character  of  the  Union.  —  It  of  course  by  no 
mtnvns  folliwn  that  Ikscuuso  wo  have  bocomo  in  the  fullest  or- 
p  <  '•'  II  Tmtion,  ours  has  boeomo  a  unitary  government, 

»i  1    foatiiros  merged  in  a  new  national  organization. 

The  giiventm<uit  of  tho  Union  has  indeed  become  permanent, 
Ihi-  rherishcd  repi-escntative,  the  vitd  organ  of  our  life  as  a 
nutii'Uj  but  the  sutea  have  not  Wen  swalloweil  up  by  the  fad> 


I 


THE  OOVEUXMENT  OF  THE  UNITED  STATES. 


481 


eral  power:  their  prerogatives  are  as  essential  to  our  system 
08  ever,  —  are  indeed  becoming  more  and  moro  essential  to  it 
from  year  to  year  as  the  already  vastly  complex  organism  of 
the  nation  expands.  But,  instead  of  regarding  the  government 
of  the  United  States  and  the  government  of  a  state  aa  two 
governments,  as  our  fathers  did,  we  now  regard  them,  —  if  we 
may  make  a  matter-ol-i'act  analysis  of  our  working  views  in 
politics,  —  as  two  parts  of  one  and  the  same  government,  two 
complementary  parts  of  a  single  system.  The  value  of  the  plan 
of  government  which  our  statesmen  a<lopted  at  the  first,  the 
plan  of  functions  divided  between  national  and  state  author- 
ities, has  abated  not  a  whit:  we  are' only  a  little  less  anxious 
about  the  clearness  of  the  lines  of  division.  The  national 
government  still  has  its  chiirter,  somewhat  enlarged  since  the 
war,  but  substantially  the  same  docmnent  as  of  old ;  and  the 
national  authorities  must  still  coniine  themselves  to  measures 
within  the  sanation  of  that  charter:  the  state  governments, 
too,  still  have  their  charters,  and  still  liave  valid  claim  to  all 
powers  not  specifically  delegated  to  the  government  of  the 
Union.  Liberal  construction  of  the  federal  charter  the  nation 
wants,  but  not  a  false  construction  of  it.  The  nation  projwrly 
comes  before  the  states  in  honor  and  importance,  not  because 
it  is  7«ore  important  than  they  are,  but  because  it  is  all-impor- 
tant to  them  and  to  the  maintenance  of  every  principle  of 
government  which  we  have  established  and  now  cherish.  The 
national  government  is  the  organio  frame  of  the  states :  it  has 
enabled,  and  still  enables,  them  to  exist 

SS2.  Present  Character  of  the  Government  of  the  Union. 
—  It  is  perhaps  most  in  accordance  with  the  accomplished 
results  of  our  national  development  to  describe  the  government 
of  the  United  States,  not  as  a  dual  government,  but  as  a  double 
government,  so  complete  is  the  present  integration  of  its  state 
and  federal  pai'ts.  Government  with  us  has  ceased  to  be  plural 
and  has  become  singular,  the  government  of  the  United  States  : 
distinct  as  are  its  parts,  they  are  not  separate.    For  the  sake  of 
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licnecv  vc  speak  of  the  9c»Tcnini«xit  of  the  Union 
gomnmrat  of  a  «tatc,  m  if  the  two  were  quite 
llmt  Ridk  phriawUipr  sonnfl/  amrtjw  %  just  impccMon  of  thi 
'nalttiMoCoarpCMtiM;  Tbe  ftate  and  fetleral  syitemsareao 
^sdiiwted  nada  oar  pablie  lav  that  they  naj  not  ooly  opente 
'  \y  and  effcctiridy  «ch  ia  tbe  vphere  which  is  excla* 
'shrcly  iU  ova,  but  alao  fit  into  each  other  with  perfect  har- 
mony of  ooopention  wbereTer  their  jaiisdictions  crocs  or  are 

V  acting  tt  parts  of  one  and  the  same  frame  of  goT< 
I  lb  an  oneooteated  nibordxnation  of  fnnctionA  and 

nndonhiM-i  c(>nimf>n  aim. 

8H3.   Althringh  these  two  parts  of  oiir  government  are  thi 
vitally  nniU-cl,  however,  thus  integrated  into  what  ia  in  realil 
ft  Hiri^Ie  soheme  of  gorernment,  state  law  by  no  means  depeutl 
o|»on  fvderal  law  for  its  sanction.     The  Constitution  of  tin 
UniU'd  StiiU'i*  ;ind  tho  laws  and  treaties  passe«I  in  jnirsuancej 
therpof  are  indi.'i*d  thi!  supreme  law  of  the  land,  but  their  8i 
premacy  does  not  trench  u|Km  or  displace  the  ftc*lf-originat« 
authority  of  the  states  in  the  immensely  important  sphere  ro-j 
siTved  to  them.     Although  it  is  true,  taking  our  system  as  a; 
wlw;h',  tliiit  the  governments  of  the  states  are  subordinate  ii 
our  ]>oliti(:al  order  to  the  government  of  the  Union,  they  ai^j 
ni<t  Ktilinrdinate  iu  the  sense  of  being  subject  to  be  commandedl 
by  it,  but  only  in  bcinj;  less  than  national  in  their  jurisdictiou, 
884.  The  States  not  Administrative  Divisions  but  Con- 
stituent Members  of  the  Union.  —  The  common  and  conveu- 
imit  dihiiiu'tioii  Uit\\'(?cn  ceiitr:d  and  loeal  government  furnishes 
no  ground  of  discrimination  a^  Ijetween  the  fedend  and  state, 
({(ivi'rnmiMitH.     A  centnd  government,  as  contradistiugriished! 
from  a  Iih^uI  ^ovonuDent  within  the  meaning  of  this  distinc- 
tion, itt  a  gov4>ninieut  whiidi  ]>reseribes  both  the  eonstitutioaj 
and  the  mode  of  action  of  the  leaser  organs  uf  the  system  to 
Whieh  it  belongs.     This  the  governments  of  the  states  do  with 
rufrrcni'O  to  the  town.ships,  the  countie.s,  thei^ities  within  their 
trrrituriea:  those  locjd  bodies  are  merely  administrative  divis- 
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ions  of  the  states,  agencies  delegated  to  do  the  daily  work  of 
vemment.  But,  of  course,  tliere  is  no  such  relationship 
tweeu  the  federal  government  and  the  stiite^.  They  are  not 
ministratire  divisions  but  constituent  members  of  the  Union, 
rdinate  with  the  Union  in  their  powers,  in  no  sense  subjex^t 
to  it  in  their  appropriate  spheres.  They  arc  excluded,  iudi^ed, 
by  the  federal  Constitution  from  the  exercise  of  certain  func- 
tions, but  the  great  and  all-imiKirtant  ftmctions  which  they  do 
exercise  are  not  given  them  by  that  Constitution ;  they  are  ex- 
ised,  on  the  contrary,  upon  the  cumpletest  principles  of  self- 
direction.  We  may  properly  distinguish  the  govcrmnont  of  a 
county  and  the  government  of  a  state  by  the  distinction  be- 
tween local  and  central  government,  but  not  the  governmeut 
of  a  state  and  the  government  of  the  Union. 


ClIABACTER,    ObQA^S,    AND    FUNCTIONS    OF   TITB   StATRS. 
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^m  885.  The  States  properly  come  first  in  a  description  of  the 
^^government  of  tliis  country,  not  only  because  it  was  in  conform- 
ity with  state  models  and  precedents  tliiit  tlio  federal  govern- 
ment was  constructed,  but  also  and  more  jjarticularly  because 
t  the  great  bulk  of  the  business  of  government  still  rests  with 
^^the  state  authorities;  because  the  states  still  carry  by  far  the 
greater  part  of  the  weight  of  the  governing  function,  still  con- 
stitute the  ordinary  fountains  of  justice  and  of  legal  right,  still 
stand  nearest  the  people  in  the  regidation  of  all  their  social 
and  legal  relationships.  Like  the  Swiss  Cantons  (sec.  516), 
our  states  have  given  to  the  government  which  binds  them  to- 
gether their  own  forms  of  constitution ;  but  even  more  tlian 
the  Cantons  have  our  states  retained  their  right  to  rule  their 
citizens  in  all  ordinary  matters  without  federal  interference. 
They  are  the  chief  creators  of  law  among  us.  They  are  the 
chief  constituent  units  of  our  political  system  not  only,  but 
are  also  self-directive  units.  They  make  up  the  mass,  the  body, 
le  constituent  tissue,  the  organic  stuff  of  the  government  of 
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country.  To  them  is  iiitrusteil  our  iLuly  welfare,  to  the 
ral  goveniment  only  our  collective  interests.  Upon  tlie 
acter  of  the  state  governments  depends  the  character  of 
nation  in  its  several  constituent  members^  upon  the  char- 
r  of  the  federal  government  deitcnda  the  chararter  of  the 
ition  as  a  whole.  If  we  are  to  begin  our  study  of  our  insti- 
fcions  at  the  centre,  the  heart  of  self-govermuent,  we  must 
giu  with  the  states. 

|i86.  The  Law  of  the  States:  Its  Character,  — The  law 

teach  state  consists  of  two  great  i>arts,  (1)  the  Constitution, 

ttutes,  and  treaties  of  the  United  States  and  (2)  the  consti- 

"'ion  and  statutes  of  the  state.    The  Constitution!  statutes, 

treaties  of  the  United  States  are  the  supreme  law  of  the 

d  not  so  much  in  the  sense  of  being  set  above  the  constitn- 

s  and  lawa  of  tlie  states  as  in  the  sense  of  being,  by  virtue 

f  the  principles  of  our  public  law,  integral  parts  of  the  law  of 

|e  states.    The  constitutions  of  several  of  the  states  declare 

e  Constitution  of  the  United  States  to  be  a  part  of  the  fun- 

ental  law  of  those  states :  but  such  declarations  are  only 

recognitions  of  a  principle  now  indubitable.     On  their 

as  well  as  on  their  political  side  the  two  parts  of  our  sys- 

have  been  completely  integrated.     Upon  the  state  courts 

well  as  upon  the  courts  of  the  United  States  rests  the  duty 

administering  federal  law.     The  federal  Constitution  is  a 

utivo   portion  of   state  law  in  respect  of   the   limitations 

'hich  it  seta  to  the  sphere  of  state  activity  j  but  the  laws 

by  Congress  under  the  authority  of  that  Constitution  are 

positive  portions  of  state  law,  whose  mandates  all  officers 

government,  whether  state  or  federal,  are  bound  to  observe. 

887.   The  constituted  authorities  of  the  states  do  not  stand 

the  same  relation,  however,  to  the  Constitution  and  laws  of 

Union  that  they  bear  to  state  law :  of  state  law  they  are 

final  interpreters,  but  of  federal  law  they  are  only  provis- 

sd  interpreters.    In  acting  upon  federal  law  state  officers 

ays  act  subject  to  the  supervision  of  the  federal  tribunals. 
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888.  The  functlona  of  the  state  couxta  with  regaid  to  the 
interpretation  of  federal  law  virv  forcibly  illustratu  tlic  adjtist- 
nit'iita  of  uur  syslctn.  If  in  any  case  brought  in  a  state  cuurt  the  quo^ 
tion  arise  whether  a  certain  stale  law  involved  in  the  case  is  or  is  rot  in 
vioUlioD  of  the  Consittution  of  the  UiilU'd  States,  the  court  may  freely 
give  ita  judgment  npon  the  question,  and  if  its  judgment  l>e  that  the  Inw 
is  not  conbiitutional  that  judgment  is  conclusire:  only  when  it  declares 
the  law  to  be  in  agreement  with  the  federal  Constitution  may  its  opinion 
be  cited  to  ft  federal  tribunal  for  revision.  The  federal  law  is,  thus,  not 
regarded  as  a  thing  apart  from  the  law  of  a  state,  too  lacred  to  be 
handled  by  any  but  the  federal  courts,  its  specially  constituted 
guardinns :  it  is  a  part  of  state  law  and  the  state  courts  may  declare 
and  apply  its  principles.  But  of  course  in  the  last  resort  the  federal 
courts  are  tlieriiselTes  to  sliield  it  from  a  too  liberal  or  too  prejudiced 
judgment  by  state  judges,  who  may  very  conceivably  be  interested  to 
vindicate  the  statutes  of  their  state  as  against  any  objections  drawn 
from  the  law  af  the  Union.  Both  for  the  sake  of  making  it  unifttrm 
and  for  the  sake  of  keeping  it  supreme  mast  federal  law  receive  its  final 
adjudication  in  its  own  courts. 

889.  Scope  of  State  Law.  —  A  moment's  thought  suffices  to 
reveal  how  very  great  alieUl  of  activity,  how  preponderant  a 
part  remains  under  our  system  to  the  states.  The  ^x)wers  of 
the  federal  government  seem  great  by  enumeration:  besides 
being  intrinsically  powers  of  the  greatest  importance,  they  are 
made  the  more  imposing  in  the  Constitution  by  the  fact  of 
their  being  set  forth  in  an  exhaustive  list.  The  residuum  of 
powers  that  remains  to  the  states,  consisting  as  it  does  of  un- 
enumerated  items,  is  of  course  vague,  and  because  vague  seems 
unimportant  by  comparison.  A  moment's  examination  of  this 
residuum  however,  a  moment's  consideration  of  its  contents, 
puts  a  very  different  face  on  the  matter.  It  is  worth  while 
for  the  sake  of  an  adequate  understanding  of  the  real  division 
of  powers  under  our  government  to  give  to  the  powers  remain- 
ing with  the  states  something  like  the  same  setting  forth  that 
is  given  to  those  granted  to  the  Union. 

8i)0.  Legislative  Powers  of  the  Union.  — The  Constitution  of 
the  United  States  grants  to  Congress  first  of  all,  of  course,  the 
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power  to  lay  and  collect  taxes,  duties,  imposts,  and  excises  for 
the  BUpjiort  of  tiie  ^vernment  of  the  Uuion,  the  payment  of  its 
d»-'bts,  aiul  the  jtroiaution  of  the  common  defeuce  and  welfare, 
axi<l  also  the  power  to  borrow  money  on  the  credit  of  the  United 
States ;  but  these  powers  of  taxation  and  borrowing  belong  also 
U>  the  states,  except  that  they  must  raise  their  revenues  with- 
init  resort  to  duties,  im|>osts,  and  excises,  the  privilege  of  impos- 
ing: these  being  reserved  to  the  Union  exclusively.  The  powers 
^^hich  distinguish  the  general  gorermnent  from  the  govern- 
ments of  the  states  are  not  these  powers  of  raising  mon^y  but 
these  others :  To  control  the  monetary  system  of  the  country, 
to  maintain  post-offi(^s  and  |»ost-roads,  to  grant  patents  and 
oopyrightS;  to  deal  with  crimes  committed  on  the  high  seas  or 
against  the  law  of  nations,  to  shape  the  foreign  relations  of 
thf  country,  to  declare  war  and  control  the  military  forces  of 
thv  natitni,  and  to  regulate  commerce  both  with  foreign  conn- 
tries  autl  among  the  states.  It  is  empowered  also  to  establish 
uniform  rules  of  uatunilization  and  uniform  laws  concerning 
Uuikniptey ;  but  these  powers  do  not  belong  to  it  exclu&irely ; 
in  oase  Coiigrt*ss  does  not  act  in  these  matters,  the  states  may 
«di»pt  laws  for  themselves  concerning  them.  All  tlie  powers 
of  the  gi'ucnil  guveruuieut  are  plainly  such  as  affect  iiiterests 
which  it  would  bo  imjNie^ible  to  regulate  harmoniously  by  any 
scheme  of  so|xu;Ue  st;ite  action,  and  only  soch;  all  oCher 
powers  whatever  remain  with  the  stsUes. 

81U.  Powers  withheld  from  the  States, — Some  powers  the 
Const  •  m1  States  expr^sly  withholds  from  tho 

ttalc!?»  ..   -ntinl  exclusively  to  the  general  got'em- 

m»Qt  t  "So  stat«  may  pass  any  bill  of  attainder,  ex  poM^fiaeto  law, 
or  taw  impairing  tbe  obligatioD  of  eoottaets^  or  gmtt  any  title 
of  nobility ;  no  state  may,  withoat  tfae  consent  of  GoognsSi 
lay  any  imposts  or  duties,  keep  troops  or  ships  of  w^r  in  timfl 
of  f«9oe,  enter  into  any  agtv«ment  with  annthgr  state  or  witb 
a  foceign  power,  or  engage  in  war  unless  actual^  inraded  or 
in  wuh  iaunediate  danger  as  will  not  admit  of  delaj-    Bat 


4 
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these  prohibitions  obviotisly  curtail  scarcely  at  all  the  sphere 
which  the  states  would  in  any  case  normally  occupy  within 

the  sclu'iiic  uf  fciU'iiil  union. 

892.  Powers  left  with  the  States. — Comparetl  with  the 
vast  prerogatives  uf  the  state  legislatures, 'these  limitations 
socm  small  enough.  All  the  civil  aud  religious  rights  of  our 
citizens  depend  upon  state  legislation;  tlie  education  of  the 
I»eople  is  in  the  care  of  the  states  ;  with  them  rests  the  regula- 
tion of  the  suffrage ;  they  prescribe  the  rules  of  marriage,  the 
legal  relations  of  husband  and  wife,  of  parent  and  cliild ;  they 
determine  the  powei-s  of  masters  over  servants  and  the  whole 
law  of  principal  aud  agent,  which  is  so  vital  a  mutter  in  all 
business  transactions ;  they  regulate  partnership,  debt  and 
credit,  insurance;  they  constitute  aU  corporations,  both  private 
and  municipal,  except  such  as  specially  fulhl  the  financial  or 
other  specific  functions  of  the  fe<leral  government ;  they  con- 
trol the  possession,  distribution,  and  use  of  property,  the  exer- 
cise of  trades,  and  all  contract  relations ;  and  they  formulate 
and  administer  all  criminal  law,  except  only  that  which  con- 
cerns crimes  committed  ai^'ainst  the  United  States,  on  the  high 
seas,  or  against  the  law  (d'  naticms.  Sjwice  would  fail  in  which 
to  enumerate  the  particuhirs  of  this  vast  range  of  power;  to 
detail  its  parts  would  be  to  catalogue  all  social  and  business 
relationships,  to  examine  all  the  foundations  of  law  and  order. 

893.  A  Btriking  illustration  of  the  preponderant  part  pUyed  hy  state 
law  under  our  system  is  supplied  in  the  surprising  fact  tliat  only  one 
out  of  the  dozen  greatest  subjects  of  logislntion  which  hare  engaged 
the  pulitic  mind  in  England  during  the  present  century  would  have  come 
within  the  powers  of  the  federal  government  under  the  Constitution  as 
it  stood  before  the  war,  only  two  under  the  Constitution  as  it  standi 
since  the  addition  of  the  war  amendments.  I  suppose  that  I  am  jusli- 
fled  in  singling  out  as  these  twelve  greatest  subjects  of  legislation  the 
following:  Catholic  emancipation,  parliamentary  reform,  the  abolition 
of  slavery,  tlie  amendment  of  the  poor-laws,  the  reform  of  municipal 
corporations,  the  repeal  of  the  com  laws,  tlie  admission  of  the  Jews  to 
I'arliamenl,  the  diaestablishiuenk  of  the  Irish  church,  the  alteratiou  of 
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the  Irifth  land  lawt,  the  esUbltAhment  o{  national  education,  the  intro- 
ductiiin  of  the  ballot,  and  tlie  reform  of  the  chmiiml  law.  Of  these 
erery  one  except  tlie  corn  laws  and  the  abolition  of  slarer^  would  have 
been  under  our  syslvm,  su  far  as  they  could  be  dealt  with  at  all,  sabjects 
for  attite  regulation  entirely;  and  of  course  it  was  only  by  constitutional 
araendmeut  made  in  rccoi^itioa  of  the  accomplished  facts  of  the  war  that 
Biarery,  which  was  formerly  a  qui>«tion  reserred  for  state  action,  and  for 
■tatc  action  alone,  was  brought  within  the  field  of  the  federal  authority.^ 

894.  Non-coDStitutioiial  Provisions  in  State  Constitutions. 
—  One  of  the  must  characteristic  features  ol  our  state  law  is 
the  threatened  loss  of  all  real  distinction  between  constitu- 
tional and  ordinary  law.  Constitutions  are  of  course  atlver- 
tised  by  their  name  to  be  bodies  of  law  by  which  government 
is  constituted,  by  which^  that  is,  government  is  given  its  organ- 
ization and  functions.  Private  law,  the  regulation  of  the 
relations  of  citizens  to  each  other  in  their  private  capacities, 
docs  not  fall  within  their  legitimate  province.  This  principle 
is  fully  reoogni^Ecd  in  the  construction  of  our  federal  Constitu- 
tion, which  is  strong  and  flexible  chiefly  because  of  its  great, 
its  admirable  simplicity  and  its  strictly  constitutional  scope. 
But  constitution-making  in  the  states,  especially  i2i  the  newer 
states,  has  proceeded  ujxjn  no  such  idea.  Not  only  do  the 
constitutions  of  the  states  go  very  much  more  into  detail  in 
their  prescriptions  touching  the  organization  of  the  govern- 
ment; they  go  far  beyond  organic  provisions  and  undertake 
the  ordinary',  but  very  different,  work  of  legislative  enactment. 
They  commonly  embody  regulations,  for  example,  with  refer- 
ence to  the  management  of  state  property,  such  as  canals  and 
roods,  and  for  the  detailed  administration  of  the  state  debt; 
they  determine  the  amounts  and  sorts  of  property  which  are 
to  be  exempt  from  seizure  for  private  debt ;  they  formulate 
aumiituary  laws,  such  as  those  forbidding  the  sale  of  intoxicat- 
ing liquors ;  at  a  score  of  points  they  enter  without  hesitation 

^  See  J.  F.  Jameson.  Tniroductioa  to  ths  Conatitulional  and  PoUticai  Ui^ 
tory  of  the  /miiridttal  SMes,  Julms  H<>pkiii»  I'niv.  Studies  in  Uist.  and  Fol. 
Hci,,  Fourth  Scries,  p.  0  (eunlinuaus  p.  180). 
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or  misgiving  the  field  usually  reserved  for  the  action  of  legis- 
lative IrhUcs. 

805.  Distrust  of  Legislation.  —  The  motive,  of  course,  is 
dissatisfat'tiou  with  l.'gishvtiou,  distrust  of  legislators,  a  wish 
to  secure  for  certaiu  clusses  uf  law  a  greater  permanency  and 
stability  than  is  vouchsafed  to  statutes,  which  stand  in  con- 
stant peril  of  repeal.  A  further  motive  is  the  desire  to  give 
to  such  laws  the  sanction  of  a  popular  vote.  The  practice  has 
its  analogies  to  the  S\viss  Referendum  (sees.  521,  557).  It  is 
the  almost  universal  practice  throughout  the  Urdon  to  submit 
constitutional  provisions  to  a  vote  of  the  people ;  and  the  non- 
eonstitutional  provisions  which  are  becoming  so  common  in 
our  constitutions  are  virtually  only  ordinary'  laws  submitted 
to  popular  sanction  and  so  placed,  along  with  the  rest  of  the 
instrument  of  which  they  form  incongruous  parts,  beyond  the 
liability  of  being  changed  otherwise  than  through  the  acquies- 
cence of  the  same  ultimate  authority.  The  yiractice  perhaps 
discovers  a  tendency  towards  devising  meiuis  tor  making  all 
very  important  legal  provisions  dependent  upon  direct  popular 
participation  in  the  ivct  of  enactment. 

800.  The  objeotlonB  to  the  practice  arc  u  obvious  us  they  &re 
weighty.  Genenil  outlines  of  orfinnization,  luch  as  the  Constitution  of 
the  United  States  Lontains,  may  be  made  to  stand  without  essential 
■Iteration  for  long  periods  together ;  hut  in  proportion  as  uomtitutions 
make  proTlsion  for  interests  whose  aspects  must  change  from  lime  to 
linte  with  changing  circumstance,  tljey  enter  the  domain  of  such  law  as 
UiUil  he  subject  to  constant  modi6ciition  and  adaptation.  Not  only 
must  the  distinctions  between  constitutional  and  onlinary  law  hitherto 
recnf^nizfd  and  valued  tend  to  be  fatally  obscured,  but  the  much  io  be 
desired  stability  of  constitutional  provisions  niufit  in  p'eat  part  be  sac- 
riflct'fl.  Those  constitutions  which  contain  the  largest  amimnt  of  extm- 
nvouB  matter,  which  does  not  concern  at  all  the  structure  or  functions 
of  povi'mment,  but  only  private  or  particular  intereftts,  must  of  course, 
however  carefully  drawn,  prove  subject  to  most  frequent  change.  In 
some  nf  our  stales,  accordinijly,  constitutions  have  been  as  often 
chan(;ed  as  important  statutes.  The  danger  is  that  constitution-making 
will  become  with  us  only  a  cumbrous  mode  of  legisUtion. 
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France,  conBtitulional  amendment  differs  from  ordinary  IcgiaUtion 
only  in  this,  that  the  two  chnnibvri  inuat  lit  tot;(,*ther  at  Vcrflailli'i.  ne  a 
single  National  Aa«cmbly,  whtn  passing  laws  which  afTect  thp  constitu- 
lion  (sec  318).  In  Germany  cunatitutiuiial  am<;ndmciit  differs  from 
ordinary  Ipgislation  only  In  tho  number  of  rotes  required  for  the  pas- 
sage of  an  amendment  tbniugh  the  Bundrsralh,  id  which  fourteen  nega* 
tire  votea  wilt  defeat  it  (sees.  404.  400,  n.).  In  the  United  States^ 
on  the  contrary,  constitutional  amendment  differs  from  ordinary  legis* 
lation  both  in  formal  procedure  and  in  the  political  powers  called  into 
action  to  effect  it    The  people  hare  always  a  roice. 


000.  Preliminary  Steps  of  Amendment.  —  Legislatures, 
with  115,  may  not  undortake  any  geueral  revision  of  the  fumla- 
^■KDuntal  law.  In  case  a  geueral  revision  of  a  state  cuustitution 
^Bb  sought  to  be  effeotwl,  the  legislature  is  empowered  to  pro- 
^KKise  the  calling  of  a  popular  convention  to  be  chosen  specially 
^Bbr  the  purpose ;  the  question  whether  or  not  such  a  couven- 
^^lon  shall  l^e  called  must  be  submitted  to  the  people;  if  thoy 
vote  for  its  being  summoned,  it  is  elected  by  the  usual  suffrage ; 
it  meets  and  undertakes  the  revision,  and  then  submits  tlie 
vaults  of  its  labors  to  the  popular  vote,  Avhieh  may  either 
;cept  those  results,  or  reject  them  and  fall  back  upon  the  old 
mstitutional  arrangements. 

In  rery  many  slates  a  proposition  for  the  cnlling  of  such  a  conren- 
tion  may  be  submitted  to  the  people  only  if  adopted  by  a  two-thirds 
rote  of  both  hoases  of  the  legislature. 

901.   Proposal  of  Amendments.  —  Legislatures  may,  how- 
'er,  themselves  propose  particular  amendments  to  constitu- 
tional provisions.    In  some  of  the  states  a  mere  majority  vote 
iffices  for  the  preliminary  adoption  of  amendments  by  the 
igislature,  though  in  most  larger  majorities,   ranging   from 
hree-fifths  of  a  quorum  to  two-thirds  of  the  elected  members 
each,  bouse,  must  l>e  obtained.     But  in  almost  all  cases 
sanction  must  follow :  a  vote  of  the  people  being  made 
ispcnsable  condition  precedent  to  the  incorporation  of 
kdment  in  the  fundamental  law.    In  manv  states,  in- 
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phatically  felt  as  modem  tendencies  of  social  and  politioal 
development  more  and  more  prevail  over  the  old  conservative 
forces.  When  the  Constitution  of  the  Union  was  framed  the 
states  were  practically  very  far  distant  from  one  another.  Dif- 
iiculties  of  travel  very  greatly  restricted  intercourse  between 
them :  being,  so  to  say,  physically  separate,  it  was  no  incon- 
vpuience  that  they  were  also  legally  separate.  But  now  that 
the  railroad  and  tlic  telegraph  have  made  the  country  small 
both  to  the  traveller  jmd  to  the  sender  of  messages  the  states 
have  been  in  a  sense  both  geographically  and  socially  fused. 
Above  all,  they  have  been  commernially  fused,  industrially 
knit  together;  state  divisions,  it  turns  out,  are  not  natural 
economic  divisions ;  they  practically  constitute  no  boundaries 
at  all  to  any  distinctly  marked  industrial  regions.  Variety 
and  confliot  of  laws,  consequently,  have  brought  not  a  little 
friction  and  confusion  alike  into  our  social  and  into  our  busi- 
ness arrangements. 

9(>5.  Detrimental  Effects.  —  At  some  jwints  this  diversity 
and  niultif(»rmity  of  law  almost  fatally  affects  the  deepest  and 
most  abiding  interests  of  the  national  life.  A'bove  all  things 
else,  it  has  touched  the  marriage  relation,  that  tajvroot  of  all 
social  growth,  with  a  deadly  corruption.  Not  only  has  the 
marriage  tie  been  very  greatly  relaxed  in  some  of  the  states, 
while  in  others  it  retains  its  old-time  tightness,  so  that  the 
conservative  rules  which  jealously  guarded  the  family,  as  the 
heart  of  the  state,  promise  amid  the  confusion  to  be  almost 
forgotten;  but  diversities  between  state  and  state  have  made 
possible  the  most  scandalous  processes  of  collusive  divorce  and 
fraudulent  marriage. 

It  hu  bccomo  posgible  for  cither  party  to  a  marrinRe  to  go  into 
another  stnte  nod,  without  acquiring  there  even  a  legal  reEidcnce,  obtain 
from  its  courts  a  routine  divorce  becnuse  the  other  partj  has  nnt 
answered  a  lummons  to  defence  published  only  in  the  etate  in  which 
suit  is  instituted  for  divorce  and  therefore  praclioany  certain  not  to  be 
brought  to  tlic  notice  of  the  person  for  wlioni  it  is  inU-ndrd. 


<l 


MO.  Praf«Mls«f  Bctem.  —  It  is  in  %iewmi  wmA  % 
ti  aflvn^  mth  x  mmhiinnaity  and  mmtpUsity  «f  Is v 
m^ii*^^  whkk  ootflit.  Cor  Ife  good  of  the  conCty,  to  W 
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formly  and  simply  reflated  tbroughout  the  Union,  that  vari- 
ous extensions  of  the  sphere  of  the  federal  government  have 
been  proposed  by  sanguine  reformers,  who  would  have  all  in- 
terests which  need  for  their  atlvancement  uniform  rules  of  law 
given  over  to  the  care  of  Congresa  by  constitutional  amendment. 
910.  Evils  of  the  Case  easily  exaggerated.  —  Of  course  the 
extent  of  the  legal  friction  and  confusion  complained  of  may 
easily  be  exaggerated.  It  is  in  most  cases  a  confusion  of  detail 
and  of  procedure  rather  than  of  princijile  or  substance,  and  has 
more  exasperations  for  the  la^vyer  than  for  the  layman.  Un- 
questionably there  is  vastly  more  uniformity  than  diversity. 
All  the  states,  as  I  have  said,  have  built  up  their  law  u]K)n  the 
ancient  and  common  foundation  of  the  Common  Law  of  Eng- 
land, the  new  states  borrowing  their  legislation  in  great  part 
from  the  old.  Nothing  could  affonl  clearer  evidence  of  tliis 
than  the  freedom  with  which,  in  the  courts  of  nearly  every 
state  in  the  Union,  the  decisions  of  the  courts  of  the  other 
stiites,  and  even  the  decisions  of  the  English  courts,  are  cited 
as  suggestive  or  illustrative,  sometimes  also  as  authorit-ative, 
precedent.  Everywhere,  for  instance,  the  laws  of  property 
rest  upon  the  same  bases  of  legal  principle,  and  everywhere 
those  laws  have  been  similarly  freed  from  the  burdens  and  in- 
equalities of  the  older  system  from  which  they  have  been 
derived.  Everywhere  there  is  the  same  facility  of  transfer, 
the  same  virtual  aliolition  of  all  the  feudal  characteristics  of 
tenure,  the  same  separation  between  the  property  interests  of 
man  and  wife,  the  same  general  rules  as  to  liens  and  other 
claims  on  property,  the  same  principles  of  tenancy,  of  dispo- 
sition by  will,  of  intestate  inheritance,  and  of  dower.  Every- 
where, too,  contracts,  common  carriage,  sales,  negotiable  paper, 
partnership,  rest  upon  similar  principles  of  practically  uni- 
versal recognition-  We  feel  the  conflicts,  because  we  suffer 
under  their  vexations;  while  we  fail  to  realize  and  appreciate 
the  uniformities  because  they  are  normal  and  have  come  to 
seem  matters  of  course.     It  must  be  acknowledged,  moreover. 
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that  even  within  the  area  of  irritation  there  are  strong  eorrei 
tive  forL^es  at  work,  a  growing  moral  sentiment  and  a  healthy^ 
fashion  of  imitation,  promising  the  initiation  and  propagatio] 
of  reform.     As  the  country  grows  socially  and  politically,  ita' 
tendency  is  to  compact^  to  have  a  common  thought  and  common^ 
practices:  as  it  compacts,  likenesses  will  be  emphiisized,  div* 
sities  pared  and  worn  away. 

Oil.  Louisiana,  Among  tlie  states,  and  New  Mexico,  anions  tiK!  ter- 
ritories, stand  apart  with  a  peculiar  Intv  of  their  own,  unlike  the  law  ol 
the  rest  of  the  states,  because  based  upon  the  civil  Iaw  of  France  and 
Spain,  which  is  Romnn  law  filtercnl  ihrouish  the  histitries  o{  the  Konianc« 
nations.  Inevitably,  however,  the  laws  of  these  exccpiionat  states  have 
approximated  in  some  degree  to  the  legal  systemi  of  the  rest  nf  th« 
Union;  and  they  will  draw  siUl  closer  to  iliem  in  the  future. 

912.  Inter-state  Law:    Commerce.  —  In  a  country  being^ 
thus  compacted,  thus  niade  broader  than  its  states  in  its  feel- 
ings and  interests,  thus  turned  away  from  the  merely  !< 
enterprise  of  its  early  industrial  history  to  the  national  com-] 
merce  and  production  of  the  present  generation,  state  lines 
must  coincide  with  the  lines  of  very  few  affairs  which  are 
not  political:    there  must   be  many  calls   for  the   adjusting 
weight  of  an  authority  larger  than  that  of  any  single  state. 
Most  such  interests,  happily,  are  commercial  in  their  nature^, 
and  with  the  regulation  of  inter-state  commerce  Congress  has 
always  been  charged.     It  was  to  give  Congress  this  power,       . 
indeed,  that  the  great  constitutional   convention  was  called  r^M 
intor-state  commerce  was  one  of  the  chief  sources  of  the  lilarm-  ^^ 
ing  friction  between  the  states  which  marked  that  time  of  crisis. 
It  ia  by  the  operation  of  this  power  that  the  great  milroad 
systems  of  the  country,  aiul  the  endless  telegraph  lines,  have 
oome   under  the   guardianship,  and,  so  for  as  Congress  has 
chosen,  under  the  regulation  of  the  federal  government.     Fed- 
eral law  eanuot  touch  agencies  of  commerce  which  lie  wholly 
within  a  single  state;  but  there  are  nowadays  very  few  such 
agencies,  and  the  jurisdiction  of  Congress  over  commerce, 
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where  it  does  exist,  is  exclusive  of  all  interlVrence  hy  the 
states.  Federal  law  controls  all  Tiavijjjablii  waters  which  con- 
stitute natural  highways  of  inter-state  traffic  or  intercourse, 
whether  dire<'.tly  or  only  through  their  connections;  it  extends 
to  such  waters,  not  only,  hut  also  to  tlie  control  of"  the  mojins 
by  which  commerce  must  cross  them  in  its  laud  j)assage,  to 
the  construction,  that  is,  of  bridges  over  navigable  waters  for 
the  facilitation  of  land  traffic.  It  excludes  every  state  tax  or 
license  law,  every  state  regidation  whatever,  that  in  any  way 
affects  by  way  of  restriction  or  control  any  movement  of  com* 
merce  or  intercourse  between  the  states. 

913.  Posts  and  Telegraphs. — Directly  supplementary  to 
the  power  of  Congress  over  inter-state  commerce  is  its  jiower  to 
establish  post-olHces  aaid  post-roads.  Tliis  has  been  interjireted 
to  bestow  upon  Congress  tlie  right  to  facilitate  telegraphic  inter- 
course between  the  states  by  Uaking  lueiusures  to  break  down 
exclusive  privileges  gjantcd  hy  a  state ;  and  it  must  undoubtedly 
be  taken  as  rounding  out  to  a  jicrfect  wholeness  the  eontrid 
of  the  general  government  over  the  means  of  comiuuniciition 
between  state  and  state. 

014,  Of  courK,  too,  this  U  a  jurisdiction  wiiieli  must  noeessnrily  ad- 
Tancc  with  lengtliening  stritWs  ab  the  mriTt^nii-nts  of  our  ulrcndy  vast 
commerce  liecome  ^'cHrly  even  wider  still  and  more  rxpid.  It  has  been 
made,  indeed,  to  cJirry  also  n  promise  CTcn  of  federal  ownersliip  of  the 
telegrnph  system  of  (lie  cnunlry,  and  of  a  very  much  mure  exlensivo 
regulation  of  rnilwny  manngemont  than  has  yet  been  ventured  upon. 
The  moKt  significant  step  yet  taken  wa9,  of  course,  tlio  creation,  in  1887, 
of  an  Inter-state  Commerce  Commission  clmrget!  with  the  prerention  of 
unjust  discriminations  in  ruilroud  rates  either  fur  freight  or  passage. 
This  Commission  has  ahead/  become  one  of  the  most  important  judi- 
cial bodies  of  the  nation,  and  illustrates  a  very  important  experiment 
in  federal  control  (sec.  11*20). 

915.  Citizenship. —  Citizenship  in  the  United  States  illus- 
trates the  double  character  of  the  government.  AVhoever 
possesses  citizonahij)  in  this  country  is  a  eitizen  both  of  tlie 
United  States  and  of  the  state  in  which  he  lives.     He  cannot 
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be  a  citizen  of  the  United  States  alone,  or  only  of  a  state ;  he 
^snnst  l>e  a  citizen  of  l>oth  or  of  neither :  the  two  ixii-ts  of  Lis 
citizenshij)  cannot  bo  separated.  The  responsibilities  of  citi- 
zenship, too,  are  botli  double  and  direct.  Under  our  federal  sys- 
tem punishment  for  the  violation  of  federal  law  falls  directly 
U|M>n  individuals,  a^s  tioea  punishment  for  the  violation  of  state 
law ;  the  obligation  of  ol)e(lienee  is  in  both  cases  ilireot :  every 
citizen  must  olwy  Iwth  federal  law  and  the  law  of  bis  o^vn  state. 
His  citizenship  involves  direct  relations  with  the  authorities 
of  l)oth  t>arts  of  the  govcrnniont  of  the  country,  and  connects 
him  as  iimnediately  with  the  power  of  the  marshals  of  the 
United  States  as  with  the  power  of  the  sheriff  of  Lis  own 
county, 

916.  T}\e  population  of  Uic  United  StAtci  is  probjiMj  lets  stalionarj 
ill  its  r«*si(i<'nce  tlian  tlie  population  of  anjr  other  country  in  tlie  worM, 
RMiI  frequent  changes  of  roMdenco  have  led  to  great  facililutiuns  of  the 
transfer  of  citizenship  from  one  stale  tu  another.  A  very  brief  term  of 
abode  in  a  new  litmie  in  anotlier  state  secures  the  privileges  of  citizen- 
ship there;  hut  in  transfi-rring  his  state  citizenship  a  ritizen  docs  not, 
of  course,  at  all  affect  his  citizenship  of  the  United  States.  The  term 
of  residence  required  fur  the  acquirement  of  the  privilege  of  snlTnifie 
varies  from  three  months  lu  two  years  and  a  half,  bat  is  in  most  cases 
one  year. 

917.  Z3ement8  of  Confasion.  —  A  very  considcmblc  amount  of 
obscurity,  it  nmst  be  adroiitod,  Rurruunds  the  question  of  citizenship 
in  the  United  Slates.  The  laws  of  our  states  have  so  freely  extended 
to  aliens  the  right  to  hold  properly,  and  even  the  right  to  vote  mfter  a 
mere  declaration  of  intention  to  become  naturalized  citizens  (see  sec 
937),  —  have,  in  brief,  so  freely  endowed  .ilieus  with  nil  the  most  sub- 
stantial and  distinguishing  privileges  of  citizenship,  —  that  it  has  become 
extremely  difficult  to  draw  any  clear  line,  any  distinclinn  not  merely 
formal,  Iwtween  citizens  and  aliens.  Of  conrac  if  a  p\.-rson  not  formally 
naturalized  exchanges  residence  in  a  state,  in  which  he  was  allowed  the 
privileges  of  citizenship,  for  residence  in  a  state  in  which  those  privi- 
Irges  are  denied  )iim,  he  can  complaiu  of  no  injustice  or  Inequality. 
The  Cunititution  of  the  United  States  coinmanda  that  "the  citizens  of 
each  state  shall  be  entitled  tu  all  privileges  and  immunities  of  citizens 
in  the  several  states";  but  only  federal  law  admits  to  formal  eitizcu* 
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ship,  and  only  formal  citizensliip  can  give  to  any  one.  wherever  lie  may 
go.  a  right  to  the  pririlegei  and  LmmunitieK  of  citizcnflhip.  The  tuf- 
frago  in  particular  is  a  privilege  which  each  ttate  may  grant  upon  tenna 
of  its  own  choosing,  provided  only  that  tlioie  terms  be  not  inconiisteul 
with  a  republican  form  of  government  (sec.  937). 

OlS.  Naturalization,  —  Naturalization  is  tho  name  givon  to 
the  :vi_M|uiremeut  of  citizenship  by  an  alien.  The  i)ower  to  jn-c- 
cril>e  uniform  rules  of  naturalization  rosts  with  Congress  alone, 
by  grant  of  the  Constitution.  Tlio  states  cauuot  make  niles 
of  their  own  in  the  matter,  thungli  tht-y  may,  singularly  and 
inconsistently  enough,  admit  to  the  privileges  of  citizenship 
on  what  terms  they  please  (sec.  937).  The  national  natural- 
ization law  requires  that  the  person  who  wishes  to  become  a 
citizen  must  apj)ly  to  a  court  of  law  in  the  stuto  or  territory  in 
which  he  desires  to  exercise  the  rights  of  citizenship  for  formal 
papers  declaring  him  a  legal  citizen  ;  tliat  Ix'fore  receiving  such 
papers  lie  must  take  oath  to  be  an  orderly  and  loyal  citizen  and 
renoimce  any  title  of  nobility  he  may  have  held  j  and  that  in 
order  to  obtain  such  papers  he  must  have  lived  in  the  United 
States  at  least  five  years,  and  in  the  state  or  territory  in  which 
he  makes  aj)plieatiou  at  ICtUit  one  year ;  and  at  least  two  years 

foro  bis  application  ho  nmst  have  declared  in  court  imder 
oath  his  intention  to  become  a  natui'alizod  citizen. 

It  is  not  necessary  for  a  person  who  came  into  the  United  States  to 
live  three  years  before  coming  of  age  to  make  such  h  sworn  declaration 
of  Itis  intention  to  become  a  citizen.  If  n  man  who  has  made  sworn 
declaration  in  due  form  of  such  intention  dies  l>efore  taking  uut  his 
papers  of  nnturalizationf  h\n  wtdovr  an<l  minor  children  may  bcenme 
citizens  by  merely  taking  the  necessary  oath  of  citizenship  at  the  proper 
time.  The  children  of  peraons  who  become  naturalized,  if  they  live  in 
the  United  States,  and  are  under  twenty-one  years  of  age  when  their 
parent*  tnke  the  oath  of  citizenship,  become  cltiacni  by  virtue  of  the 
naturali/alioii  of  tlu-ir  parents. 

010.  In  Oenuany  and  Switzerland,  it  will  be  remembered.  th« 
states  individually  admit  to  cjlizenstiip  on  their  own  terms,  and  state 
citizenship  carries  with  it  federal  citizenship  (sees,  437,  &20).  Tb^ 
European  states  have  not,  however,  any  of  the  problems  '»'-J    *^"J^ft  ' 


.oi 


ti* 


,\oT» 


\\1^- 


w 


THE  GOVERNMENT  OF  THE  UNITED  STATES. 


501 


0. 

Hbat 


general  terims,  to  possess  all  law-making  powers  not  given  to  Con- 
gress.  But  this  is  by  no  means  a  complete  statement  of  the  case. 
State  coiistitutiona  contain  strict  limitations  of  power  no  l**ss 
lan  does  the  Constitution  of  the  United  States.    Some  powers 
lere  are  which  are  altogether  withheld :   they  cannot  under 
Vur  system  be  exercised  by  any  existing  authority :  they  have 
been  granted  neither  to  Congress  nor  to  the  legislatures  of  the 
btes.    Such,  for  example,  is  the  power  to  grant  to  any  person 
»r  class  of  persons  exclusive  political  privileges  or  immunities, 
the  power  to  bestow  hereditary  privileges  or  Inmors,  and  the 
power  to  abridge  in  any  way  the  equal  rights  to  life,  liberty, 
and  property  which  all  our  state  constitutions  are  can.->ful  to  set 
fortli  in  more  or  less  elaborate  TSills  of  Rights.     These  may 
^^Biely  be  said,  howeverj  to  be  powers  which  no  state  legislature 
^Hrould  dream  of  exercising,  inasmuch  as  they  would  have  to  be 
^BKcrcised,  if  exercised  at  all,  in  the  f;ice  of  a  public  opinion 
*     which  would  certainly  refuse  re-election  to  any  legislator  who 
lould  violate   the   principles   of   republican   government   so 
trenuously  worked  out  in  our  histor^ltom   Magna  Charta 
>wn,  and  now  so  warndv  ohAw-'^^^^^  classes  of  our  petv 

le  that  no  deniaJ    ''*  naturalia*.  ^  ^ur  statute  books 

single  twelve^^  mitations  put  upon 

ion. 

Lim  ,  etc.  —  There  are 

oth<!r  limit"  Irent  character  con- 


lined  in  6. 


sua  meant  specially 


control  the  action  of  legislatures  within  the  sphere  of  their 

>per  and  luidoubted  powers,  and  unquestitinably  Utsed  upon 

general  distnist  of  the  wisdom,  if  not  of  the  honesty,  of  leg- 

llators.     Thus   our  constitutions  very  commonly  forbid  all 

rivate  or  special  legislation,  confining  legislatures  to  the  piis- 

of  general  laws   applying  uniform   rules  to  all  persons 

cases  alike.     They  limit,  moreover,  in  very  many  cases, 

mgth  and   frequency  of   legislative   sessions,  providing 

le  legislature  shall  convene,  for  instance,  only  once  in 
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cvory  period  of  two  years,  and  shall  continue  its  biennial 
sion  for  not  more  than  a  certain  number  of  days,  except  under 
special  or  exceptional  conditions,  when  extra  sessions  may  be 
called  by  the  governor  or  regular  sessions  extended  by  a  special 
two-thirds  or  three-fifths  vote.  Many  constitutions  contain, 
also,  minute  provisions  concerning  the  conduct  of  legislation, 
forbidding  the  introduction  of  bills  later  than  such  and  such  a 
day  of  a  limited  session,  prescribing  the  general  form  of  bills, 
limiting  their  subject-matter  to  a  single  oliject  each,  and  even 
coniuiaudiiig  the  manner  of  their  consideration. 

025.  Other  Limitations.  —  More  than  this,  as  we  have  seen, 
there  are  certain  classes  of  legislative  provisions  which  have 
been  removed  beyond  the  cognizance  of  legislatures  by  being 
put  into  the  constitutions  themselves :  such  as  exemptions  of 
certain  classes  of  property  from  seizure  for  private  debt  (gener- 
ally called  "Homestead  exemptions"),  'prohibition*  provis- 
ious,  etc.  The  cmbo<limcnt  of  such  measures  in  constitutions  is, 
OS  1  have  said  (sees.  894,  895),  only  a  means  of  putting  them 
beyond  legislative  interference,  —  ia  a  limitation  of  the  same 
indirect  sort  as  a  Bill  of  Rights,  It  is  usual,  also,  for  our 
state  constitutions  to  limit  the  power  of  legislatures  to  create 
corporations,  by  provisions  which  direct  the  passage  of  general 
laws  of  incorpor.ition  to  be  ayijilied  in  a  formal  administrative 
manner  by  the  courts,  to  which  applications  for  incorporation 
are  to  be  made. 


Qfiff.  The  pcriud  to  which  tho  duration  of  legislative  ■casioiu  is  re- 
Btrioted  varies  from  forty  days  (Colorado,  Georgia)  to  ninety  dayi 
(Maryland  and  Virginia),  the  most  nsual  period  being  sixty  days.  U 
is  noteworthy  that  only  four  of  tlic  originnl  tliirle<?D  states  have  put  a 
restriction  upon  tlie  sessions  of  their  legislatures.  Eight  of  these  thir- 
tuen  liave,  however,  on  tlie  otiier  hand,  restricted  either  wholly  or  tn 
pnrt  the  power  to  pass  private  or  special  legislation,  —  the  power,  that 
is.  to  make  special  rules  for  special  cases  or  for  particular  individuals. 
It  is  nevertheless  true  that  it  is  in  the  newer  states,  for  the  most  pari, 
that  the  strictest  and  most  extensiTe  limitations  of  legislative  power  are 
to  be  found. 
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927,  State  Legislatures  not  Sovereign  Bodies.  —  It  will 
thus  be  seen  that  our  state  legislatures  are  uot  in  any  sense 
'sovereign*  bodies:  the  only  sovertiiifn  authority  lies  with  the 
people.  There  is  a  certain  serviceable  clearness  of  view  to  be 
had  by  regarding  the  state  governments  as  corporations :  their 
legislatures  ai'e  lattyraakiiuj  bodies  acting  within  the  gifts  of 
charters,  and  by  these  charters  in  most  cases  very  strictly  cir- 
cnmscribod  in  their  action.  It  is  tliis  fact  which  gives  so 
unique  a  place  of  power  under  our  system  to  the  courts,  the 
authoritative  interpreters  of  the  fundamental  law  to  which  all 
legislation  and  all  executive  action  must  conform. 

^'JH.  Legislative  Organization.  —  In  all  the  states  the  legis- 
lature consists  of  two  houses,  a  senate  and  house  of  represen- 
tiitives,  and  in  most  of  them  the  term  of  senators  is  four  years, 
that  of  representatives  two  years,  one-half  of  the  senate  being 
renewed  every  two  years  at  the  general  elections.  There  is 
no  such  difference  in  character,  however,  between  the  two 
houses  of  the  state  legislatures  as  exists  between  the  Senate 
and  the  House  of  Representatives  of  the  United  States.  Con- 
necticut, as  we  have  seen  (sec.  869),  furnished  the  suggestion 
upon  which  the  fraraers  of  the  federal  constitiition  acted  in 
deciiliug  upou  the  basis  and  diameter  of  rei)resentation  in  the 
two  federal  houses ;  for  in  the  Connecticut  legislature  of  that 
time  the  senate  represented  the  towns,  as  the  confederate  units 
of  the  state,  while  the  house  represented  the  people  directly. 
Even  Connecticut  has  now  abandoned  this  arrangement,  how- 
ever, and  in  almost  all  the  states  representation  in  both  houses 
is  based  directly  iipon  population,  the  only  difference  between 
the  senate  and  house  l>eing  that  the  senate  consists  of  fewer 
members  representing  larger  districts.  Often,  for  instance, 
each  county  of  a  state  is  entitled  to  send  several  representiv- 
tiv*i8  to  the  lower  house  of  the  Icg^islature,  while  several  coun- 
ties are  combined  to  form  a  senatorial  district. 

929.   ReasoDB  for  Two  HoueoB  In  State  Legiolatores.  —  There 
ia,  contequentlj.  no  such  reuon  for  bAving  two  bouses  iu  tbe  lUtet  u 
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exista  in  tlie  case  of  the  feilernl  |c:oTemmGnt.  Tlic  object  oi  the  federal 
arrangement  is  the  repre»entition  of  tlie  two  element!  upon  which  the 
national  governtnent  reat«,  oamcly,  the  popular  will  and  a  federal  union 
of  states.  The  state  legislatures  have  two  houses  simply  for  purpusi's 
of  de  libera  ten  OSS  in  legislation,  in  onler,  that  is,  that  legislation  niajr 
be  filtered  through  the  debates  of  two  co-ordinate  bodies,  representing 
ilighdy  difTering  constituencies,  though  coming  both  directly  from  the 
people,  and  niny  thus  escape  the  taint  uf  precijiitation  apt  often  to  attach 
to  the  conclusions  of  a  single  all-powerful  popular  chamber.  ^Ttie  double 
urganizalion  represents  no  principle,  but  only  an  effort  at  prudence. 

030.  The  reason  for  our  having  double  legislatures  cannot,  howercr, 
be  80  simply  explained.  It  is  coni[K)unded  of  both  deliberate  and  hls- 
toricnl  elements.  Its  historical  grounds  are  snfficiently  clear:  the  sen* 
ates  of  our  states  are  lineal  descendants  of  the  councils  aasouiated  with 
the  colonial  governors,  though  of  course  they  now  represent  a  very  dif- 
ferent principle.  The  colonial  councils  emanated  from  the  executive, 
and  tnay  be  said  to  have  been  parts  of  the  executive,  while  oar  senates, 
of  course,  emanate  from  the  people.  Then,  too,  there  was  the  element 
of  deliberate  iroitaliun  of  Hiigli»h  institutions.  One  hundred  years  ago 
England  possessed  the  only  gri'UC  free  government  in  the  wurld ;  she 
was,  moreover,  our  mother-land,  and  the  statesmen  who  formed  our  cod- 
Btitulions  at  the  revolution  naturally  adopted  that  English  fashion  of 
legislative  organiziitiun  which  has  since  becuroo  the  prevailing  fashiou^^H 
among  all  llberaHzed  governments.  Pofsihly,  loo,  they  were  induenccdi^^l 
by  more  ancient  example.  The  two  greatest  nations  of  antiquity  had 
had  double  legislatures,  and,  because  such  legislatures  existed  In  an- 
cient as  well  as  in  modem  times,  it  waa  believed  thai  they  were  the  only 
natural  kind. 

031.  Historical  Precedents.  —  Greeks,  Romans,  and  English  alike, 
of  course,  had  at  first  only  «  single  great  law>making  body,  a  great  sen- 
ate representing  the  elders  or  nobles  of  the  coniniunity,  associated  with 
the  king,  and.  because  of  the  power  or  rank  of  its  niendiers,  a  guiding 
authority  in  the  stnte.  In  all  three  nations  special  histurical  processes 
produced  at  length  IegiBlalurv!«  n*presentiiig  the  people  also;  the  [wtpu- 
lar  ttssembliis  were,  on  one  plan  or  another,  co-ordinnted  with  the  aris- 
tocratic assembly,  and  presently  the  plan  of  an  aristocmtic  chamber 
and  a  pujiular  chamber  in  elme  association  appeared  in  full  develop- 
ment. We  copied  the  Knglish  chamben  when  they  were  In  this  auge 
of  real  coordination;  l>ofore  her  legislature  had  sustained  that  great 
change,  which  Greece  and  Rome  also  had  witnessed,  wberrby  all  real 
power  came  to  rest  again  with  a  single  body,  the  popular  aosembly. 
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0^2.  Temu  of  Senators  and  Representatives.  —  Among  the  older 
itates  of  the  union  ttiLTe  is  a  more*  uuticoublc  variety  of  law  as  to  tlie 
terns  of  sonators  and  rpprc«cntalivea  than  ia  to  he  found  on  a  compari- 
eoQ  of  tlie  constitutions  of  the  newer  states.  In  Massachusetts  and 
Rhode  Island,  for  instance,  the  term  of  both  senators  and  representn* 
tives  is  a  single  year  only.  In  New  Jersey  senators  are  elected  for 
three  years,  one-third  of  the  senate  being  renewed  erery  year  at  the 
election  for  representatives,  whose  term  in  New  Jersey  is  but  one  year. 
A  large  number  of  the  states,  however,  both  new  and  old,  limit  the  term 
of  senators  Co  two  years,  the  term  of  representaiives;  while  in  Louisi* 
ana  representativt-s  are  given  the  same  term  as  senators,  namely,  four 
years. 

933.  Names  of  the  Houses.  —  There  is  tome  vsriety  among  tbe 
states  as  regards  the  name  by  which  the  lower  hoiue  of  the  legislattire 
is  known.  In  New  York  the  popular  house  is  called  "the  Assembly  "; 
in  Virginia,  the  **  House  of  Delegnles";  in  New  Jersey,  the  "General 
Assembly,"  —  a  name  generally  given  in  most  of  the  itates  to  the  two 
houses  taken  together. 

9.34.  The  qualifications  required  of  senators  and  represen- 
tatives vary  widely  in  the  different  states,  but  not  in  any  essen- 
tial point  of  principle.  It  is  universally  required,  for  example, 
that  members  of  the  legislature  shall  bp  citizens;  it  is  very 
generally  required  that  they  shall  be  residents  of  the  states, 
Bometimes  that  they  shall  be  residents  of  the  districts,  for 
which  they  are  elected ;  and  it  is  in  almost  all  eases  required 
that  a  member  of  the  legislature  shall  have  reached  a  certain 
age.  Variety  cippears  in  these  provisions  only  in  respect  of 
IKirticulars,  of  details,  as  to  the  length  of  time  citizcnsliip  or 
residence  shall  have  been  acquired  before  election,  tlie  particu- 
lar age  deeessary,  etc. 

The  age  recjuired  Taries  in  the  case  of  senators  from  twenty -one  to 
thirty  years,  in  the  case  of  representatives  from  twenty-one  to  twenty- 
five. 

Only  in  Delaware  is  a  property  qualification  prescribed.  In 
that  state  no  one  can  be  a  senator  who  is  not  possessed  of  a 
freehold  estate  of  two  hundred  acres  or  of  personal  or  mixed 
worth  deiOOO. 
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935.  Legislative  Procedure. — The  same  general  rules  of 
organization  and  procedure  are  observed  in  the  constitution 
and  business  both  of  Congress  and  of  the  state  legislatures. 
The  more  numerous  branch  is  in  all  cases  preside<l  over  by  an 
officer  of  its  own  election  who  is  called  the  *  S[joaker  * ;  the  son- 
ate  sits  under  the  presidency,  generally,  of  a  Lieutenant  Ooth 
emoTf  who  occupies  much  the  same  place  in  the  government 
of  the  state  that  the  Vice  President  of  the  United  States 
occupies  in  the  national  government :  he  is  coptingent  substi- 
tute for  tlie  governor. 

936.  Standing  Committees.  —  The  houses  of  the  state  leg- 
islatures, too,  being  separated  from  the  executive  in  such  a 
way  as  to  be  entirely  deprived  of  its  guidance,  depend  upon 
standing  committees  for  the  preliminary  examination,  digestion, 

preparation  of  their  business,  and  allow  to  these  cominit- 
an  almost  unquestioned  command  of  the  time  and  tlie 
conclusions  of  the  legislature.  The  state  legislatures  ol  tlie 
early  time,  as  I  have  said,  served  as  models  for  Congress  j  they 
and  the  legislatures  of  the  later  states,  made  like  them,  have 
retained  substantially  that  first  plan  of  organization,  following 
the  rules  of  parliamentary  practice  universally  observe^l  among 
English-speaking  peoples;  and  they  and  Congress  alike  have 
had  in  the  main  the  same  development :  as  they  have  grown 
larger  they  have  grown  more  dependent  ui>on  their  advisory 
parts,  their  committees. 

Id  lOTerAl  States  the  conBtitntiona  themselrea  command  the  refcreooe 
of  all  hills  to  committees  ami  forbid  the  passage  of  any  measure  which 
hiis  uot  been  referred  and  reported  upon. 

937.  The  Suffrage.  —  The  suffrage  is  in  all  the  states  given 
by  constitutional  provision  to  male  citizens  twenty-one  years 
of  age;  but  it  does  not  in  all  the  states  stop  there.  Many 
of  the  states  extend  the  privilege  of  voting  also  to  every 
male  resident  of  foreign  birth  who  is  twenty-one  years  of  age 
and  \ii\s  declared  his  intention  to  become  a  naturalized  citizen; 
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and  tea  states  grant  it  to  every  male  citizen  or  'inliabitant' 
of  voting  age.  The  laws  of  almost  all  the  states  require  resi- 
dence in  the  state  for  a  certain  length  of  time  previous  to  the 
election  in  which  the  privilege  is  sought  to  be  exercised  (the 
period  varies  all  the  way  from  three  months  to  two  years  and 
a  half),  as  a  condition  precedent  to  voting;  most  require  a 
certain  length  of  residence  in  the  county  also  where  the  privi- 
lege is  to  be  exercised;  some  a  certain  length  of  residence  in 
the  voting  precinct.  Many  states  require  all  voters  to  have 
paid  certain  taxes;  hut  no  state  has  a  property  qualitication 
properly  so-called. 

^H  938.   In  Connecticut  and  Massachusetts  the  suffrsgc  is  confined  to 

^^  those  who  can  read  the  laws  of  tlie  stale.  It  is  conimon.  of  course, 
throughout  the  country  to  exclude  criminals,  insane  persons,  idiots,  and 
in  several  states  the  privilege  is  withheld  from  those  who  bet  on  elec- 
tions. In  Florida  belting  on  an  election  not  only  excluJes  from  the 
election  in  conncctiun  with  which  the  offence  is  committed,  but  is  pun- 

Iished,  upon  conTictJon,  bj  entire  ind  permanent  disfranchisement.  A 
number  of  states  siso  shut  out  dueUists. 
030.  The  privilege  of  voting  in  school  elections  Is  given  to  women  in 
Massachusetts,  Minnesota,  and  Colorado,  though  the  constitutions  of 
all  the  states  without  exception  declare  the  suffrage  to  be  restricted,  in 
general,  to  males.  In  the  three  territories  of  Washington.*  Wyoming, 
and  Utah,  women  arc  allowed  to  vote  in  all  elections.  In  Kansas  they 
hare  the  elective  franchise  in  municipal  elections, 
940.  The  State  Courts.  —  A  very  great  variety  of  course 
exists  among  the  laws  of  the  several  states  regarding  the  eoo- 
stitution,  functions,  and  relative  sulxirdi nation  of  the  courts. 
A  general  sketch  of  the  state  courts  must,  therefore,  be  made 
j^Kiu  very  broad  outline.  Perhaps  in  this  dejiartment  of  state 
^Plaw,  as  in  others,  there  may  be  said  to  be,  despite  a  bewildering 
variety  of  detail,  sufficient  unity  of  general  feature  to  warrant 
a  generalized  description,  and  to  render  unnecessary  the  unsat- 
isfactory expedient  of  choosing  the  institutions  of  a  single 

^P      1  Wnshington  Territory  became  a  state  July  1,  1889,  being  admitted 
Along  with  Montanat  North  Dakota,  and  South  Dakota. 
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Btate  as  in  some  broad  sense  typical,  and  describing  them 
alone. 

941.  The  courts  of  our  states  are  in  no  sense  organs  of  fed*  ^M 
eral  justice,  as  the  courts  of  the  German  states  are  (sec.  436) ;  ^^ 
tliey  have  an  entirely  indejjendent  standing  and  organization 
and  an  entirely  independent  jurisdiction.     Their  constitution 
and  procedure  are  in  no  way  affected  by  federal  law,  —  except  ^m 
of  course  by  way  of  limitation;  —  their  sphere  is  a   sphere  H^ 

kpart.  The  series  of  courts  in  each  state,  therefore,  is  com- 
plete: erery  state  has  its  supreme  court,  as  well  as  its  inferior 
tribunals,  aud  appeals  lie  from  the  state  courts  to  the  courts  of 
the  Unitod  States  only  in  cases  involving  federal  law  or  in 
cases  where  the  character  of  the  parties  to  the  suit  does  not 
^give  any  state  court  complete  jurisdiction  (sees.  8SS,  1082, 
1083). 

942.  One  of  the  most  characteristic  features  of  our  state 
cwurts  is  what  I  may  call  their  local  aUachmaU.  In  most  cases 
the  judges  are  not  appointed  by  any  central  authority  but  are 
eleeted  by  the  voters  of  the  district  or  circuit  in  wliirh  they 
hold  court :  they,  like  memlwrs  of  legislatures,  may  be  said 
to  have  ' constituents.'  Their  responsibility  is  thus  chiefly  a 
responsibility  to  the  electors,  a  popular  rather  than  official 
responsibility.  The  courts  are  held  together  in  a  common 
system  and  to  a  common  duty  bj/  law,  therefore,  not  by  disci- 
pline or  official  subordination  to  superior  jiwHcial  authorities. 
The  courts  may  be  said  to  be  local  rather  than  central  organs  \ 
they  are  integrated  only  by  the  course  of  appeal,  by  the 
appellate  authority  of  the  higher  over  the  lower  courts  in 
points  of  law. 


W3.  ThiB  toaih'zation  of  the  org»nii  of  government,  in  their  oripin  u 
well  as  in  their  functions,  is  a  general  cliarActeristic  of  American  poUt* 
icat  organiKation, — a  cliaracteristic  which  appears  most  conspicuoQ»lj 
in  the  arrnngements  of  local  government  which  is,  as  we  8h.ilt  soc,  not 
•0  mach  organizod  as  left  to  organize  itself  under  general  statutes  for 
wliose  enforcement  no  central  machinery  is  provuletl. 
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944.  Common  Law  Courts.  —  There  are,  usually,  four 
grades  of  jiirisUiiitiuu  uithw  judiciiU  systems  of  the  states,  with 
four  grades  of  courts  corresi>onding.  There  are  generally  (1) 
Justices  of  the  Peace,  who  have  jurisdiction  over  all  petty  police 
offences  and  over  civil  suits  for  triding  sums;  who  conduct 
preliminary  hearings  in  casoa  of  grave  criminal  offence,  com- 
mitting the  accused,  when  then*  is  prima  facte  proof  of  guilt, 
for  trial  by  a  higher  court;  and  who  are,  in  general  terms,  con- 
servators of  the  peace.  Tliey  act  separately  and  have  quite 
lost  the  high  judicial  estate  which  still  belongs  to  the  English 
Justices,  from  whom  they  take  their  name.  Their  decisions 
are  in  almost  all  cases  subject  to  appeals  to  higher  courts. 

Mnyor's  courts  in  the  towns  »re  generally  the  ■Kinc'  in  rank  and  juri»* 
diction,  10  far  us  criminal  cases  are  concerned,  oa  the  courts  of  Jiuticea 
of  the  Peace. 

945.  (2)  County  or  Municipal  Courts,  which  hear  appeals 
from  Justices  of  the  I'eace  and  fron»  ^Mayor's  cotirts,  and 
whose  own  original  jurisdiction  is  one  step  higher  than  that  of 
the  Justices,  including  civil  cases  involving  considerable  sums, 
ami  criminal  cases  generally  not  of  the  gravest  character. 

Often,  howerer,  courts  of  this  grade,  especially  the  municipal  courts 
of  the  larger  towns,  are  given  a  muuli  higher  jurisdiction  and  are  co* 
ordinatcd  in  some  roHpucts  with  courts  of  the  next  higher  grade,  the 
Superior  Courts. 

In  New  York,  New  Jersey,  and  Kentucky  the  county  courta  retain 
the  English  name  of  Quarter  Sessions. 

940.  (3)  Superior  Courts,  which  hear  appeals  from  the 
county  and  municipal  courts,  and  generally  from  all  inferior 
courts,  and  which  are  themselves  courts  of  high  original  juris- 
diction of  the  most  general  character  in  both  civil  and  criminal 
cases.  They  may  be  said  to  be  the  general  courts  which  give 
to  the  courts  of  lower  grade  their  name  of  '  inferior.'  County 
and  municipal  courts,  as  their  names  imply,  sit  only  for  certain 
small  districts;  but  the  districts  over  which  sufwrior  courts 
bavo  jurisdiction  usually  cover  a  wide  area,  necessitating  the 
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sitting  of  each  such  court  in  several  places  in  succession.  In 
othi?r  wurds,  superior  courts  are  genei'ally  circuit  courts,  as 
in  many  states  they  are  called- 

'Circuit  courU'  is.  indeed,  the  xnost  generally  lued  name  for  courts 
of  tliis  grade,  tliat  i«,  for  the  principal  courU  of  the  state ;  though  in 
almoit  as  raan^^  states  they  arc  called  'district  courts.'  In  most  of  the 
states  these  courts  have,  of  course,  special  judges  of  their  own  ;  but  in 
Maine  and  Kew  Hampshire  they  aro  held  by  the  judgee  of  the  supreme 
court  on  circuit. 

047.  In  some  states  civil  ii  separated  from  criminal  jnrisdietton  hi 
this  grade,  and  distinct  courts  are  created  for  each.  Thus  in  New  York 
tliere  arc  Circuit  courts  which  hear  civil  causes  and  courts  of  O^'er  and 
Terminer,  irainediately  subordinated  to  a  court  of  General  Sessiuns,  for 
the  hearing  of  criminal  cases ;  ami  in  Texas  there  are  District  court*  for 
civil  causes,  Pistrict  Criminal  courts  for  criminal  cases.  In  IVnnsyl* 
Tania  courts  of  (Quarter  Sessions  are  the  courts  of  general  criminal  juris- 
diction,  as  in  England,  civil  causes  going  to  the  courts  of  Common  PIcaa. 
Delaware  has  criminal  courts  called  court*  of  Gaol  Delirery. 

948.  (4)  Supreme  Courts,  which  in  most  of  the  states  bare 
no  origiual  jurisilictiou  at  all.,  but  only  appellate  jurisdiction, 
hearing  appeals  in  all  claases  of  casfs  (exi'Cjtt  such  as  involve 
only  trifling  offences  or  small  sums  of  money)  from  the  supe- 
rior courts  and  from  various  inferior  courts. 
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OiO.  (6)  In  five  states  there  are  suftrrmest  courts  above  the  *  supreme/ 
Thus  in  New  York  a  Court  of  Appeals  revise*  errors  made  in  Ci*rtain 
cases  by  llie  gupreme  court;  in  New  Jersey  there  Is  a  supreme  court 
above  the  circuit,  which  is  itself  of  high  appellate  jurisdiction,  and  a 
Court  of  Errors  and  Appeals  above  the  supreme;  in  Louisiana  the 
order  is  reversed  and  there  is  a  supreme  court  alK)ve  a  court  of  ap- 
peals; in  Illinois  a  supreme  court  aborc  certain  district  "appellate 
courts";  and  in  Kentucky  a  court  of  appeals  above  a  supreme  court 
which  is  called  *  superior '  simply.  In  Texas  there  are  two  co-ordinate 
supreme  courts:  one,  called  the  supreme,  for  the  henring  of  civil  cases 
only,  the  other,  called  tlte  court  of  appeals,  for  the  hearmg  of  criminal 
cases  and  of  civil  cases  brought  up  from  the  county  courts. 

0&O.  Det-isions  rendered  by  the  supreme  court  of  the  District  of  Co- 
lumbia are  subject  to  revision  by  the  supreme  court  of  the  United  States. 
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061.  The  nnmc  'court  of  appi'iiU  *  ia  fouud  also  in  Mar^lRud,  Vir- 
ginia, nnd  West  Virginia. 

952.  In  fire  of  the  original  itatct  (New  Huntpahiro.  MassiicliuBetts, 
Uhode  Island,  New  York,  New  Jcrsej),  nnd  in  Maine,  the  suprt^mecourtt 
have,  anomalously  enough,  orujlnat  as  well  ai  appcllaie  juriadiciiun  in  all 
cases;  but  in  the  newer  ftntes  such  an  arrnngemcnl  in  nrrer  found. 

053.  In  several  of  the  larger  cities  nf  the  connlry  (here  an?  complete 
sets  of  courts,  reproducing  the  &tute  judiuiary  in  sntiilL  Thus  in  Balti- 
more, for  example,  there  are  city  courts  from  the  lowest  grade  up  to  a 
"Supreme  Bench  of  Baltimore  City." 

95-1.  Courts  of  Equity.  —  "E^iuity"  is  dofinrd,  undfr  tlto 
legal  systems  of  England  and  the  United  States,  03  "that  por- 
tion of  remedial  justice  which  is  exclusively  ailzniiiisttired  by 
a  rourt  uf  equity^  as  rimtradistin^tished  from  that  jx)rtion  of 
remedial  justice  which  is  exclusively  administered  by  a  court 
of  common  law"  (Story).  In  other  words,  it  is  that  portion 
of  remedial  justice  which  was  a*lministered  in  England  by  the 
Chancellors,  who  were  *the  keepers  of  the  kin^s  conscience/ 
and  from  whoso  court,  as  if  from  the  king's  st^nse  of  justice, 
tlicre  issued  writs  from  time  to  time  for  tlie  reuKMiy  of  wrongs 
for  which  the  common  law  made  no  adequate  provision  (sees. 
(XM),  1180,  lllX)).  The  early  Chancellors  were  ecclesiastics 
imbued  with  Romau  law  as  it  luul  come  down  through  the 
medium  of  the  canon  law,  and  both  in  tlieir  hands  and  in  those 
of  their  lay  successors  of  later  times,  who  were  the  heii-s  of 
their  principles  aud  prerogutives,  equity  Liw  and  piiH^edure 
became  a  very  different  thing  from  the  law  and  procedure  of 
the  common  \^\\  courts  (sec.  0."fi). 

^Tm.  Fusion  of  Law  and  Equity. — As  time  has  gone  on 
equity  and  law  have  becu  largtdy  fused,  even  in  England^  just 
as  the  j?(*  gentium  and  the  jus  civile  became  merged  in  the 
development  of  the  Roman  law  (sees.  20r>,  l.'OS,  212,  216) ;  aiui 
in  most  of  the  states  of  the  Union  the  same  courts  exercise 
both  equitable  aud  common  law  jurisdiction.  In  several  states 
the  whole  procedure,  even,  in  both  jurisdictions  has  been  made 
practically    identical,   and  law   is  not    distiuguisluible  from 
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ceptible  of  being  adequately  pictured  in  outline,  or  indeed  m 
aiiy  broad  and  general  way.  Under  our  system  of  state  law 
the  executive  ofiieets  of  a  state  government  are  neither  the 
its  of  the  legislature,  as  in  Switzerland,  nor  the  responsi- 
l«  guides  of  the  legisUtare,  as  in  England,  nor  the  real  cod- 
trolling  authority  in  the  execution  of  the  laws,  as  under  our 
own  federal  syst+^m.  The  Exeentive  of  a  state  has  an  impor- 
tant representative  place>  as  a  type  of  the  state's  legal  unity ; 
it  has  a  weighty  function  of  superintendence,  is  the  fountain 
of  iuformation.  the  centre  and  source  of  advice,  the  highest 
organ  of  administration  to  the  general  eye;  but  it  cannot  be 
said  to  have  any  place  or  function  of  guiding  power.  Execur 
tire  power  is  diffused  by  our  law  throughout  the  local  organs 
of  government ;  only  a  certain  formal  superintendence  remains 
with  the  authorities  at  the  state  capitals. 

Of  cour»e  thii  doe*  not  apply  to  the  gorcrnorV  vtta  pow«r,  —  i 
contain!  real  cncrgv^  —  but  onl^  to  executive  fuiiciioni  proper;  theM 
are  localized,  not  oenlraUscd,  after  ttie  extremest  pattern. 

%5.  Not  all  of  the  states  have  the  same  central  executive 
officers.  All,  of  course,  have  governors ;  twenty -seven  have 
lieutenant  governors;  all  have  secretaries  of  state;  all  have 
treasurers  ;  abnost  all  have  attorneys-general ;  and  a  majority, 
lanperintendents  of  education.  Many  have  also  auditors;  eleven 
have  comptrollers,  and  eleven  boards  of  education;  three  (\ras- 
sacliusetts,  Xew  Hampshire,  Maine)  associate  councils  with 
tlieir  governors. 

966.  For  the  reit,  there  are  niinnr  officers  of  Tariout  fanclioni  in  the 
different  ftUtes;  superinieudenta  of  prisons,  for  initauce,  nrgifttrara  of 
land  offices,  superintendents  of  labor,  bureaux  of  agriculture,  commis- 
sioners of  mines,  coramiasioners  of  immtgration,  etc.  'I'here  is,  of 
course,  no  uuiforniity  between  the  adiiijni«tratioiis  of  the  states  as 
regards  ihetc.  special  offices ;  difTert-tit  states  undertake  diCferent  func- 
tions, new  or  olJ,  and  create  new,  or  ri'Tivc  ohl,  offices  accordingly, 

967.  The  governor's  term  of  office  is  in  almost  all  of  the 
states  either  two  or  four  years,  although  Massachusetts  and 
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Rhode  Island  give  their  governors  u  term  of  but  a  single  year, 
while  New  York  iind  New  Jersey  elect  theirs  for  three.  The 
lieutenant-governor,  where  such  an  officer  is  elected,  has  the 
same  term  as  the  governor,  and  is  generally  required  to  have 
thu  sainu  qualitications. 

{M>8.  These  quaUficaiions  consist,  almost  always,  of  citizen- 
ship of  from  two  to  twenty  years  standing,  residence  within 
the  state  of  from  one  to  ten  years,  and  age  of  from  twenty-fivo 
to  thirty  years. 

In  Maine  it  i«  required  that  the  governor  shall  be  a  nafri<c-&om  citi- 
zen. Massachusetts  imposes  upon  candidates  for  her  goremor's  chair 
a  property  qualiflcation,  namely,  the  posseosion  in  his  own  right  of 
freehold  property  lying  within  the  state,  nnd  worth  Si  1000. 

960.  The  terms  of  the  other  principal  state  officers  are 

usually  the  same  as  the  t*:rni  of  the  governor,  thougli  it  is  not 
uncommon  to  give  to  treasurers,  secretaries  of  state,  attorneys- 
general,  and  auditors  a  longer  tenure.  The  qtialifications  re- 
qtiired  of  the  different  officers  ore  of  course  of  the  most  various 
nature. 

In  New  York,  though  the  governor  and  lieutennnt-gorcmor  liold  for 
three  years,  (he  other  officers  of  state  are  glren  terms  of  only  two 
years. 

070.  The  constitutions  of  many  of  the  states  still  exhibit  the  jealousy 
of  long  terms  of  office  which  was  so  characteristic  of  the  extreme  deuio* 
cratiu  feeling  generated  in  the  colonies  by  the  constant  friction  between 
the  representatives  of  the  people  and  officials  who  owed  their  offices, 
not  to  election,  but  to  royal  appointment.  The  constitution  of  Misais- 
•ippi  forbids  the  holding  of  any  office  for  life  or  during  good  behavior; 
seven  states  limit  official  tenure  to  a  maximum  period  of  seven  years; 
Texas  tnnkes  two  years  the  maximum;  and  Massachusetts,  Virginia, 
and  Maryland  girt*  express  constitutional  sanction  to  fixation  in  ojftctt, 

071.  Many  states  effect  such  a  limitation  with  reference  lo  the  tenure 
of  the  governor's  office  by  provisions  setting  bounds  to  the  ri^oligibility 
of  the  governor  Thus  some  exclude  their  govemorf  from  successive 
terms ;  others  allow  only  a  single  term  to  any  one  man  within  a  speeiflc 
period  of,  say,  eight  years;  while  still  others  withhold  re-eligibility 
altogether. 
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972.  Contrast  between  State  and  Federal  Executives.  — 

Tlie  federal  executive  wa.s,  as  we  have  seen  (sec.  8C9),  consti- 
tuted in  quite  close  accordance  with  the  models  of  previous 
state  organization;  but  the  imitation  can  scaruely  be  said  to 
have  gone  further  than  the  adoption  of  the  suggestion  that  the 
United  States  should  have  a  single  govenimental  head,  a  presi- 
dent^ because  the  states  had  tried  and  approved  a  single  presi- 
dency. For  the  rest,  the  president  was  given  the  character, 
aa  regards  his  relations  with  the  other  officials  of  the  federal 
system,  rather  of  an  English  sovereign  than  of  a  state  governor. 
Certainly  the  contrast  lietween  the  official  place  and  power  of 
the  president  and  the  place  luid  power  of  the  state  governors 
of  the  present  day  is  a  very  sharp  and  far-reaching  contrast 
indeed.  The  president  of  the  United  States  is  the  only  exeo- 
utive  officer  of  the  federal  government  who  is  elected;  all 
other  federal  officials  are  appointed  by  him,  and  are  responsible 
to  liim.  Even  the  chief  of  them  bear  to  him,  in  theory  at 
least,  only  the  relation  of  advisers ;  though  in  fact,  it  must  be 
acknowledged,  they  are  in  effect  his  colleagues.  Of  state  offi- 
cials associated  with  the  governor  it  may,  on  the  other  hand,  be 
said  that  both  in  law  and  in  fact  they  are  colleagues  of  the  gov- 
ernor, in  no  sense  his  agents  or  subordinates,  except  perhaps 
in  mere  formal  precedence.  They,  like  himself,  are  elected  by 
the  jxiople ;  he  is  in  no  way  concerned  in  their  choice.  Nor  du 
they  serve  him  after  election.  They  are  not  given  him  as 
advisers ;  they  aie,  on  the  contrary,  co-ordinated  with  him. 
Korth  Carolina,  indeed,  calls  her  chief  officers  of  state  a  'cabi- 
net ' ;  but  they  are  not  dependent  upon  each  other  even  in 
counsel,  and  they  are  quite  as  independent  of  the  governor  as 
Ciingrtws  is  of  the  pnisideut.  The  only  means  of  removal  to 
which  the  principal  officers  of  the  states  are  subject  is,  ordi- 
narily, impeachment,  to  which  the  governor  also  is  equally 
I'xposeii.  Buth  they  and  he  may  be  charged  with  official 
crimos  and  misdemeanors  by  the  house  of  representatives  and 
tried,  convicted,  and  removed  by  the  senate  of  the  state.    Their 
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only  other  responsibility  is  to  the  courts  of  law,  to  which,  like 
any  other  citizens,  they  are  answerable,  after  removal  from 
office,  for  actual  breaches  of  law.  Governor,  treasurer,  secre- 
tary of  state,  attorney-general,  —  all  state  officers  alike,  serve, 
not  other  officers,  but  the  people,  who  elected  them  ;  upon  the 
l)eople  they  are  dependent,  not  upon  each  other ;  they  consti- 
tute no  hierarchy,  but  stand  upon  a  |)erfect  equality. 

073.  In  Delaware,  Kentucky,  Maryland,  New  Jersey,  Pennaylrania, 
West  Virffinia,  and  Texas,  the  aecretarie*  of  atate  are  appointed  by  the 
gDrernor,  subject  to  conflrraation  by  the  senate;  in  acvoral  states  the 
attomej'gcnc-ral  alao  ia  appointed ;  nor  ii  it  uncommon  for  the  state 
superintendent  of  education  to  be  an  appointee  of  the  governor:  and 
these  facts  offer  apparent  contradiction  to  the  etatemciit  that  the  several 
constituent  parts  of  the  state  executives  stand  alwnya  apart  in  complete 
independence  and  co-ordination,  —  especially  when  it  is  added  that  in 
one  or  two  states  ofiTccrs  so  important  as  the  secretary  of  state  and  the 
attorney-general  Ao/rf  during  the  plrasvrf.  of  the  tjoventor.  But  ttiese  cases 
constitute  in  fact  no  real  exceptions :  for  the  duties  of  such  ofQccrs,  after 
their  appointment,  are  prescribed  by  constitutional  provision  or  by  stal* 
ute,  not  by  the  governor;  and  the  governor  may  remove  them,  not  at 
his  whim,  but  for  Just  loj;al  cause  only.  In  brief,  though  appointed  by 
bim,  they  do  not  depend  upon  liira. 

974.  Real  Character  of  a  State  *  Executive.'  —  The  govern 
nor  therefore,  is  not  the  *  Executive  ' ;  he  is  but  a  single  pieoe 
of  the  executive.  There  are  other  pieces  co-ordinated  with 
him  over  which  he  has  no  direct  official  control,  au.l  which  are 
of  less  dignity  than  he,  only  because  they  have  no  power  to 
control  legislation,  as  he  may  do  by  the  exercise  of  hia  veto, 
and  because  his  position  is  more  representative,  (H^rhajis,  of 
the  state  government  as  a  whole,  of  the  people  of  the  state  as 
a  unit  Indeed  it  may  be  doubted  whether  the  governor  and 
other  principid  officers  of  a  state  government  can  even  when 
taken  together  be  correctly  described  as  '  the  executive,'  sinco 
the  actual  execution  of  the  laws  does  not  rest  with  them  but 
with  the  local  officers  chosen  by  the  towns  and  counties  and 
bound  to  the  central  authorities  of  the  state  by  no  real  bonds 
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€««;,  asd  tlM  town  aad  ds^r  oOetak  alM^a 
of  tKs  eoorU  sad  tbs  toRcitofi  or  ilwlTirt  oBUauef  ^u> 
oni  tte  poblie  aat]Kint5  before  the  oonrta,  are  dkooea  hj 
roton  of  lunlud  areas,  and  are  re^odetl,  for  tbe  inoat  put, 
■anriae^  not  t^atato,  but  <Mr  part  o/aeatet&  Mma 
oAeofv  tfaera  are,  —  miikor  offioen,  that  is,  who  serre 
ruUjr  the  central  oflleea,  — and  tbeae  are  often  appointed 
tha  gETVcrroor }  bat  H  ia  exoeptioiial  for  tbe  goTernor  to 
Ia  aoj  real  tctine  tbe  ofBciala,  the  loeal  aathoritieay  by  whom 
laws  are  in  fact  pot  into  actual  operatioQ.  Tbe  presideot  of 
tbe  United  dtatea  ia  tbe  retitabifl  ehief  and  auater  of  the 
eial  tarcm  of  tbe  federal  govamment ;  be  appotnta  and  in 
oaaas  can  remove,  for  cause,  all  federal  marshals,  district  attor^ 
Aojra,  revinme  of&wnt,  post-ofBce  officials.  But  the  goremor^ 
a  itate  occupies  no  sm-b  position;  nor  docs  anj  bigb  'state' 
ofllcial;  t)io  central  ofRces  of  a  state  constitute  a  system  of 
saperviaion  and  report  often,  bat  seldom  a  system  of  oontroL 


976.  In  Michifimn.  It  ii  true,  all  ofSciali  not  lefciiUtive  or  judicial  nuj 
lio  romovntl  by  tho  governor  for  just  le^l  cause;  in  New  York,  too, 
ih«rlfT»,  coronon,  rlliirict  attomeyn,  and  countr  clerka  are  remorable 
hy  the  iftino  atithority,  and  in  Wtucontin  sheriffs,  coronera,  district 
Uoniiys,  and  ro|ci«trar«  o(  deoda  ;  but  such  proTifiions  are  exceptional, 
id  aro  not  accunipitnicd  by  any  real  integration  of  local  goTemment 
by  a  system  of  continuous  central  control-  GoremiDeat  rem&ini  dia- 
julnt<>d,  —  slill  liM  111  •cparftted  parts. 

074.  Ralatloua  of  tbo  Local  to  the  Central  Organs  of  Oovsm- 
ment  In  tbe  States. —  It  it  diaractcriftic  of  our  state  organization, 
tliiTcrnre,  thnt  tti«  uounttet,  (ownships,  and  cities  Into  which  the  suiea 
art*  tUrldi'U  fur  pan>o*P*  of  local  gorernmentdo  not  scnre  as  organs  of  tbe 
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statca  pxactly.but  rnthor  as  inilependent  organisms,  conititutcd  what  they 
are  by  stale  law,  indee^l,  but  after  U'ln^;  set  up,  left  to  theiusL'lTca  almost 
as  enliroly  as  if  they  were  self-conslituted.  They  elect  tlieir  own  otflcers 
And  go  their  own  paces  in  enforcinff  (be  general  laws  of  the  state. 

077.  We  haTC  not,  therefore,  local  '  aelf-governrntnt,'  in  the  seiiiie  in 
which  Professor  Qnetst  has  found  thai  term  to  be  properly  used  when 
employed  in  the  light  of  its  Teutonic  history ;  we  hare,  instead,  separate 
local  aelf-dircction  which  is  not  the  application  of  gorermncnt,  but  the 
play  of  independent  action.  Uur  local  areas  are  nut  t/overncd,  in  brief; 
they  act  for  themselves.  Sclf-gOTemrocut  implies,  when  used  in  its 
strict  historical  meaning,  that  the  officers  of  local  administration  arc 
offiuers  of  the  stiUf,  of  the  central  authority,  whaiercr  may  be  the 
machinery  of  their  appointment,  and  that  their  responsibility  is  central, 
not  to  their  neighbors  merely.  The  only  sense  in  which  the  local  units 
of  our  state  organization  ^re  governed  at  all  is  this,  that  they  act  under 
general  laws  which  are  made,  not  by  themselves,  but  by  the  central 
legislaturea  of  the  states.  These  laws  are  not  executed  by  the  central  ex- 
ecutire  authorities,  or  under  their  control,  but  only  by  local  authorities 
acting  in  lerai-independence.  They  are,  lo  to  say,  left  to  run  themselves. 


978.  The  Governor. — The  usual  duties  of  a  state  governor 
may  bo  conveniently  summetl  up  under  four  general  heads: 
(1),  as  towards  the  legislature,  it  is  his  duty  to  transmit  to  the 
houses  at  each  regular  session,  and  at  such  other  times  as  may  be 
required,  full  information  concerning  the  state  of  the  common- 
wealth, and  to  recommend  to  them  such  measures  as  seem  to 
him  necessary  for  the  public  good.  It  is  also  his  duty  in  case  of 
necessity  for  such  a  step,  or  upon  the  requisition  of  a  sufficient 
number  of  legislators,  to  summon  the  houses  to  extra  session. 
(2)  He  is  commander-in-chief  of  the  state  militia,  and  as  such 
is  bound  to  see,  not  only  that  forcig^i  invasion  is  repelled,  but 
also  that  internal  order  is  preserved.  (3)  He  exercises  the  clem- 
ency of  the  state  towards  condemned  persons,  having  the  right 
to  grant  pardons  to  persons  convicted  of  crime,  to  remit  fines 
and  jwnalties,  under  certain  conditions,  and  to  remove  political 
disabilities  incurred  in  consequence  of  conviction  of  crime; 
though  he  exercises  these  high  prerogatives  subject  always  to 
a  definite  responsibility  to  public  opinion  and  to  the  laws. 
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In  some  stales,  as  notably  in  PcnnsyWania,  the  power  of  fpiknting  pir- 
doni  is  given  to  the  goTcmor,  howoTer,  only  in  form,  the  lanction  being 
maile  necessary  of  a  Board  of  Pardons,  whose  action  it  temi-judicUl. 

(4).  In  all  the  states  except  four  (Delaware,  Ebode  Islzuid, 
Ohio,  Nortli  Carolina)  the  governor's  assent  is  made  necessary 
to  the  valitlity  of  all  laws  not  passed  over  his  dissent  by  a 
special  legislative  vote  upon  a  second  consideration  made  in  full 
view  of  the  governor's  reasons  for  withholding  his  signature. 

079.  AU  bills  which  the  governor  signs,  or  upon  which  be  doca  not 
take  any  action  within  a  certain  length  of  time,  become  law;  those 
which  he  will  not  sign  he  roust  return  to  the  legialfttiir«  with  a  state- 
ment of  his  objections.  Generally  he  must  return  bilU  which  be  thus 
TCJGOta  to  the  bouse  in  wliich  they  originated,  thoogb  in  Kanang  be  must 
return  thetu  always  to  the  House  of  Repreientativea. 

080.  I'he  vote  by  which  a  bill  may  be  i)asscd  over  the  governor*! 
veto  varies  very  widely  among  the  states.  In  Connecticut  a  mere  ma- 
jority suffices  for  ita  second  passage;  in  other  states  a  three-fifths  vote 
ia  requirtil,  in  some  a  Iwo-tliirds  vote ;  sometimes  a  majority  of  elected 
memlters  (instead  of  a  special  number  within  a  mere  quorum)  must 
concur  in  a  aecond  passage;  and  sometiniea  two-thirds  of  the  elected 
members.  In  Missouri  it  is  provided  that  the  votes  of  two-thirdi  of 
the  elected  members  shall  be  necessary  in  the  house  in  which  the  meas- 
ure originated,  while  a  mere  majority  of  the  other  house  will  suffice. 

081.  In  thirteen  of  the  states  the  governor  is  given  the  power  to 
veto  particular  items  in  appropriation  bills;  as  regards  all  other  bills 
his  approval  or  disapproval  must  cover  all  of  the  measure  or  none  of  It. 

082.  The  Secretary  of  State.  —  The  title  *  Secretary  of  State' 
borne  by  a  conspicuous  officer  in  each  of  the  states  is  verj-  apt 
to  mislead  those  who  have  studied  first  the  English  executive 
or  the  functions  of  our  own  minister  of  foreign  affairs.  The 
federal  Secretary  of  State  is  first  of  all  an  executive  minister, 
only  secondarily  a  secretary ;  and  the  five  principal  Secretaries 
of  State  in  England  ai-e  equally  without  prominent  secretarial 
functions.    They  are  one  and  all  executive  heads  of  department 

083.  The  federal  Secretary  of  Stale  is  entitled  lo  bis  ofBcial  name 
chiefly  by  virtue  of  certain  minor  duties  seldom  thought  of  by  the  pub- 
lic Id  connection  with  the  Department  of  State.    He  has  diargc  of  tha 
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•eal  of  the  L'nitod  States;  he  proaorres  thp  originnlfl  of  all  biwa  and  of 
all  urdtTS,  resolutions,  or  rotes  of  the  houn'S  wliich  have  received  the 
force  of  law ;  he  f umisheB  to  Congrewi,  be»iile«  consular  nnd  diplomatic 
reports,  lists  of  pussengeta  arrived  iu  the  United  States  from  foreign 
cuuutriefl,  etc. 

984.  The  chief  elcrical  features  of  the  office  winch  the  Arc  Principol 
Secretaries  of  Slate  in  England  theoretically  share  (sec.  OIW)  would 
seem  to  be  represented  by  the  necessity  of  the  countersignature  of  some 
one  of  them  to  the  validity  of  the  sign-manual. 

985.   Tbe  Secretaries  of  State  in  the  commonwealths  of  our 

Uniun,  on  the  contrary,  can  show  suhstautiiil  cause  for  hohling 
their  title  j  the  miJiing  and  keeping  of  recortls  is  the  central 
duty  of  their  olfice.  It  is  usually  their  duty  to  register  the 
official  acts  of  the  governor,  to  enroll  and  j>ublish  the  Acts  of 
the  Legislature,  to  draw  up  all  commissions  issued  to  public 
officers,  to  keep  all  officiid  bonds,  to  reeord  all  state  titles  to 
property,  to  keep  and  affix,  whero  authorized,  the  seal  of  the 
munonwealth,  to  preserve  careful  records  of  the  Ixmndaries  of 
the  various  civil  districts  (the  counties,  to^\'nships,  etc.)  of  the 
state,  and  to  give  to  all  who  legally  apjdy  duly  attested  copies 

I       of  the  public  documents  in  their  keeping.    In  brief,  the  Secre- 

I       tary's  office  is  the  public  record  office. 

!030.  Often  other  duties  are  assigned  to  the  Secretary  of  State.    In 
one  state,  for  instance,  he  is  constituted  Internal  Tmprorement  Com- 
missioner; in  another  Survfyor-general.    But  such  addillonal  functions 
are  not,  of  course,  charncteristtcof  his  office. 
'J87.    It  is  to  the  Secretary  of  State  iu  each  commonwealth  that  the 
votes  of  the  state's  electors  for  President  and  Vice  President  are  re- 
turned ;  it  is  he  who  transmits  them  to  the  president  of  the  Senate  to 
be  opened  in  the  joint  session  of  the  two  houses. 
S88.  Votes  in  state  elections  also  are  generally  returnable  to  the 
Secretary  of  Stnti!*8  office,  and  the  Secretary  of  State  is  very  conunonly 
one  of  the  state  canvnssers  nf  election  returns.    Such  duties  manifestly 
I  flow  very  naturally  from  the  general  duties  of  his  office. 

989.   The  Comptroller,  or  that  equivalent  officer,  the  state 

ndltorf  is  public  accountant.     It  ia  his  function  to  examine 

and  pass  upon  all  claims  presented  under  existing  provisionB 
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secure  proper  reports  of  school  work  through  special  inspectors 
ap|K)iiite(l  to  act  instead  of  locjil  superiiitendiints  whose  reports 
are  irre^lar  or  unsatisfactory.  School  administration  is  rec- 
ognized to  require  a  certain  degree  of  centralization  of  author- 
ity, and  fio  to  constitute  a  legitimate  exception  to  the  generiil 
dcs  as  to  the  constitution  of  executive  power  in  the  states. 
Still,  even  the  power  of  a  state  Superintendent  of  Education 
does  not  often  go  very  much  beyond  mere  supervision.  The 
powers  of  district  or  township  school  directors  remain  in  most 

■Leases  very  absolute  as  reg:ird3  the  management  of  the  schools. 

^Krhey  are  governed  by  statute,  not  by  the  state  Superintendent. 


k 

w 


t>03.  Constitatioxial  Dilfuaioa  of  the  Executive  Power.  —  The 
constitutiunB  of  at  least  seven  uf  th(>  states  nmku  very  fruiik  vonfiissinn 
of  the  diffusion  of  executive  authnrity  uiion  whicit  I  have  dw^lt  lu 
cliarnettristic  of  our  state  syitetn.  Thus  the  constitution  i^f  Alabama 
proviiK-s  that  the  executive  power  "ahaU  conflict  of  the  governor,  Secre- 
tary of  State,  state  treasurer,  state  auditor,  attonicy-genernl,  ami  super- 
intentU'nt  of  education,  and  the  sheriff  for  each  ctuinty."  'Hie  consti- 
tuttons  uf  Arkansas,  Colorado.  Illinois,  Minnesota,  Fcnnsylvania.  and 
Texas,  make  similar  cnumerntions,  with  the  exception  of  the  sheriffs 
of  the  counties.  The  Florida  constitution  of  1808  provided  that  the 
governor  should  be  "assisted  b>  a  cabinet  of  administrative  offlcers  " 
appointed  by  hirasclf,  subject  to  the  conflnuaiion  of  the  Senate ;  but 
clothed  these  officers  with  functions  which  made  them  in  fact  not 
assistants  but  colleagues. 

The  constitutions  of  most  of  the  other  atates  declare  the  executive 
power  to  be  vested  in  the  governor,  but  arc  hardly  through  with  out- 
lining his  functions  before  they  provide  for  the  erection  of  executive 
departments  among  which  tlie  firentcr  j)art  of  cxcoulive  power  shall  be 
parcelled  out;  so  that  tlie  arrani{cment  is.  in  effect,  that  of  those  states 
which  declare  the  execativc  office  to  be  *in  commission  *  by  enumerating 
riic  officers  who  arc  to  divide  its  dutioa. 

004.  Full  liCgal,  but  no  Hierarchical,  Control— This,  then,  is 
the  sum  of  the  whole  matter:  the  cotitrul  of  lau'  is  lliorough  and  coin- 
plote:  statutes  leave  to  no  oflleer,  either  central  or  local,  any  consider- 
aldc  play  of  discretinnary  pnwer:  so  far  as  possible  they  commnnd  every 
ofBcer  in  every  net  of  his  mlminiKtratiun.  But  no  hierarchy  stands  he* 
tween  any  officer  and  the  law.    The  several  functions  of  executive  pow«r 
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997.  Local  Varieties  of  Organization.  —  Almost  without 
exception  the  states  which  have  been  added  to  the  original 
thirteen  by  whom  the  Union  was  formed  have  derived  their 
local  indtitutiona,  whether  by  inheritance  or  by  imitation,  from 
the  mother-states  of  the  Atlantic  seaboar4l.  "Wherever  New 
England  settlers  have  predominated  the  township  has  t^ikeu 
quick  rootage  and  bad  a  strong  growth;  wherever  Soutliem 
men  have  gone  the  county  has  found  favor  above  other  forms 
of  local  organization ;  wherever  the  people  from  the  two  sec- 
tions have  met  and  mixed,  as  in  the  early  days  they  met  and 
mixed  in  New  Jersey  and  Pennsylvania,  the  same  combination 
or  mixture  of  institutions  that  is  characteristic  of  the  middle 
Atlantic  states  is  found  in  full  prominence.  But  in  all  cases 
the  new  foundations  in  the  west  liave  this  common  feature : 
they  have  all  been  in  a  gre-ater  or  less  degree  artiticially  con- 
trived. Towns  liave  not  grown  up  in  the  northwest  for  the 
same  reasons  that  led  to  their  growth  in  New  England,  in  the 
days  when  isolation  was  necessary  and  when  isolation  of  course 
involved  compact  and  complete  solf-gos'cminent  (sees.  8.S5-^7) '. 
they  have,  on  the  contraiy,  been  deliberately  constructed  in 
iinitiition  of  New  England  models.  Neither  have  western 
counties  been  developed  by  processes  of  pioneer  agricultuntl 
expansion  such  as  made  the  irregular,  and  in  a  sense  geograph- 
ically natural,  counties  of  Virginia  (sees,  8-11-843) :  they 
have,  on  the  contrary,  l)ecn  geometrically  laid  off  in  the  exact 
squares  of  the  government  survey  because  the  settlers  wanted 
to  reproduce  by  statute  the  institutions  which  in  their  old 
homes  liave  been  evolved  by  slow,  unpremeditated  colonial 
growth.  The  institutions  of  the  a<lraitted  states,  in  a  wortl, 
were  transplanted  by  enactment,  whereas  the  institutions  of 
the  original  states  were  almost  unconscious  adaptations  of 
old  ctistora.  It  by  no  means  follows  that  these  newer  insti- 
tutions lack  naturalness  or  \ngor:  in  most  cases  they  lack 
neither,  —  a  self-reliant  race  has  simi)ly  re-adapted  institutions 
common  to  its  political  habit;  but  they  do  lack  the  individu- 
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ality  and  the  native  flavor  often  to  he  found  in  the  institutiona 
in  whoso  likeness  they  have  been  made. 

998.  The  differences  of  institution,  then,  which  show  them*^ 
selves  in  the  east  between  local  government  in  New  England, 
lotuil  government  in  the  Si»iith,  and  local  government  iu  the 
central  belt  of  Atlantic  states  extend  also  into  the  west.! 
There,  t<:>o,  we  find  the  thr*»e  types,  the  township  tyjMi,  the 
county  type,  and  the  compound  type  which  stands  between 
the  two ;  but  the  compound  type  is  in  the  west  naturally  the 
most  common :  the  westerner  has  had  the  sagacity  to  try  to  com- 
bine the  advantages  of  all  the  experiments  tried  in  tlie  older 
states,  rejoicing  in  being  fettered  by  no  hindering  traditions,! 
and  profiting  by  being  restrained  by  no  embarrassing  iucapao-' 
ity  for  politics. 

Keeping  these  facts  in  mind,  it  will  be  possible  to  consider 
without  confusion,  the  Township,  the  County,  the  School  Dis- 
ti'ict,  the  Town,  and  the  City  as  elements  of  locjil  govornmont 
in  the  United  States.  The  different  place  and  importance 
given  to  each  of  these  organs  iu  different  sections  may  be 
noted  as  we  proceed, 

91)'.).  The  Township:  Its  Historical  Origin, —The  town- 
ship is  entitled  to  be  tirst  considered  in  every  description  of  local 
government  in  the  United  States  not  only  because  it  is  a  pri- 
mary unit  of  administration,  but  also  by  rea-son  of  its  im{K>r- 
tance  and  because  of  its  ancient  and  distinguished  lineiige.  It 
is  a  direct  lineal  descendant  from  the  primitive  communal 
institutions  which  Cie.sar  and  Tacitus  found  existing  in  the 
vigor  of  youth  among  the  peoples  linng  iu  the  ancient  seats 
of  our  race.  The  New  England  town  was  not  an  American 
invention;  and  the  settlers  upon  the  northern  coasts  did  not 
adopt  the  town  system  simply  because  they  were  obliged  to 
estJiblish  thnmaelvea  in  isolated  settlements  in  a  harsh  climate 
and  among  hostile  native  tribes.  We  have  seen  (sees.  835-6) 
that  tliey  kept  together  in  close  settlements  for  religious  pur- 
pLues,  for  mutual  defeuce,  and  for  purposes  of  trade,  and  that 
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their  settlumrnts  were  completely  isolated  by  Btretches  of  wild 
primeval  forest ;  but  their  form  of  govemnient,  or  at  least  the 
talent  and  disposition  for  it,  they  brouglit  with  them,  an  inheri- 
tance of  untold  antiquity.  Their  political  organization  was 
simply  a  spontaneous  reproduction  of  the  ancient  Germanic 
Mark  (sees.  222,  G52).  In  most  cases  they  regarded  the  land 
upon  which  tliey  settled  as  the  property  of  the  community, 
just  as  their  remote  barbarian  ancestors  had  done ;  like  those 
ancestors,  they  divided  out  the  land  among  families  and  indi- 
viduals or  worked  it  in  common  as  might  be  decided  by  public 
vote  in  general  assembly,  in  open  •  folk-moot '  we  may  call 
it.  This  same  'town-meeting/  as  they  styled  it,  voted  the 
common  discipline,  elected  the  officers,  and  nuwle  the  rules 
of  common  government :  each  group  of  colonists  constituted 
themselves  a  state  with  a  sovereign  primary  assembly.  They 
re-established,  too,  the  old  principles  of  folk-land.  Whether 
they  tilled  their  lands  in  common  or  not,  they  had  always  a 
communal  domain,  part  of  which  was  kept  as  open  Common 
for  the  general  pasturage,  and  tlie  rest  of  which  was  given  over 
in  parcels,  from  time  to  time,  for  settlement.  They  were 
inventing  nothing;  they  were  simply  letting  their  race  habits 
and  instincts  have  natunil  play.  Their  methods  showed  signs 
at  almost  every  point,  of  course,  of  having  bceu  filtered  through 
intervening  English  practices;  but  they  rested  upon  original 
Teutonic  principles. 

1000.  The  exceptions  to  the  principle  of  folk-land  occurred  where, 
AS  in  the  H&rlford,  Windsor,  and  Wcthersflcld  settlementB  on  the  Con- 

►  neclicut,  the  land  was  held,  not  in  common  hy  the  civil  community, 
but  in  common  by  a  tort  of  corporation  of  joint  owners  under  whoto 
supenrision  the  new  colonies  were  eatflhlinhed.  These  joint  owners  were 
quite  distiact  from  communal  authorities.' 

1001.  Absorption  of  the  Town  in  Larger  Units  of  Govern- 
ment. — It  was  towns  of  this  primitive  pattern  that  wei-e  drawn 
together  ultimately  into  the  New  England  colonies  of  the  later 

*  Sec  Andrews,  7^«  River  Towns  of  Coniueticut  (Johns  Hopkins  Studies, 
Seventh  Series). 
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time  bj  the  processes  I  have  already  described  (sec.  83S)  ;  an^ 
of  course  in  becouuiii);  parts  of  larger  organizations  they  lost 
to  some  oxteut  their  inclejiemleuce  of  mo\'ement,  as  well  as  itl 
some  slight  degree  their  individuality  also.    In  some  cases, 
as  for  iuKtauce  in  the  coalescence  of  *  Connecticut  *  and  Kew 
Haven  (see.  H40)f  the  establi^ihincnt  of  central  state  logiahu 
tivo  control  over  the  towns  took  the  shape  of  a  mere  confirmi 
tion  to  them  of  their  old  functions  and  pri\'ileges,  and  in  t1 
way  fully  recognized  their  elder  and  once  sovereign  phicc  ii 
the  historical  development  of  the  commonwealth  ;  but  it  in  all 
cases  necessarily  resulted  in  their  virtual  subordination-     It, 
led  also  to  the  creation  of  new  areas  of  local  gOTemmejit;>j 
Tifwns  were  grou|>ed,  at  first  for  judicial  purposes  only,  int 
cuiinties,  and  the  counties  eame  in  time  to  furnish  a  more  con- 
venient basis  for  certain  administrative  functions  once  vc 
exclusively  in  the  smaller  areas.     Great  cities,  too,  presently 
grew  up  to  demand  more  complex,  less  simply  and  directlj 
democratic,  methods  than  those  of  the  towns.    But  no  change 
has  seriously  threatened  town  organization  with  destruction : 
it  is  still  the  most  characteristic  and  most  vital  element  of 
local  government  in  New  Engbind;   and  it  still  has  substan- 
tially the  same  officers,  substantially  the  same  functions  that 
it  possessed  at  its  foundation  in  America. 

1002.  Of  course  an  influx  of  foroi^ners  hu  in  many  places  distnrbeH 
And  eren  impairud  the  town  systom,  and  the  cities,  which  draw  to  them-, 
selres  §o  r.ipidly  the  rural  population,  hut  which  arc  too  big  for  thi 
primitive  methods  of  town  government,  are  powerful  disiatograiing 
elements  in  the  niidftt  of  the  old  organization;  but  the  new  adaplatiun 
and  developmc-nt  uf  tlie  township  in  t)tc  west,  and  the  tendency  to  in* 
troduce  it  in  some  parts  of  the  soutii,  seem  slill  to  promise  it  honor  and, 
length  of  days. 

llK>3.  Town-meeting.  —  The  sovereign  authority,  the  motii 
poMTr,  of  town  government  is  the  Town-meeting,  the  genera! 
assembly  of  all  the  qualified  voters  o£  the  town,  which  has 
reminded  so  many  admiring  observers  of  the  ancient  Grecian 
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d  Roman  ))Opular  assemblies  and  of  the  Lanilttr/f^meiitde  of 
Switzerland.  The  regular  session  of  this  assemlily  is  held 
once  a  year,  usually  in  the  Spring,*  but  extra  sessions  are  lield 
from  time  to  time  throughout  the  year  as  occasion  luises,  due 
notice  being  given  both  of  the  time  of  meeting  and  of  the 
xact  business  to  be  eousidercd.  Town-meeting  elects  all 
cftliiers,  —  its  regular  annual  setssiou  being  the  seshiou  for  elee- 
ons, — and  decides  every  afTairof  local  interest.'  It  is  pre- 
sided over  by  a  *  Moderator '  and  attended  by  the  town  offii;ers, 
wlio  must  give  full  account  of  their  administration,  and  who 
must  set  before  the  Meeting  a  detailed  statement  of  the  sums 
of  money  needed  for  local  government.  These  sums,  if  ap- 
proved, are  voted  by  the  Meeting  and  their  collection  ordered, 
on  the  prescribed  basis  of  nssesament.  Everything  thiit  the 
cials  and  conuuittees  of  tlie  town  liave  done  is  subject  to  he 
riticised,  everything  that  they  are  to  do  is  subject  to  lie  regu- 
lated by  the  M('(!ting. 

1(X)4.  The  Town  Officers. —The  officers  of  the  town  ai-e 
irtain  'Selectmen,'  from  three  to  nine  in  numb*?r,  according 
to  the  size  and  needs  of  the  town,  who  constitute  the  general 
xecutive  authority  fur  all  matters  not  otherwise  assigned;  a 
own  Clerk,  who  is  the  keeper  of  the  town  records  and  nigis- 
ters;  a  Treasurer;  Assessors,  whose  <luty  it  is  to  nnike  valua- 
ion  of  all  property  for  tax  nssessinent ;  a  Collector  of  the  taxes 
ted  by  the  Meeting  or  re<iuired  by  the  county  and  stato 
siuthorities ;  a  School  Committee ;  and  a  variety  of  lesser  offi- 
cers of  minor  function,  such  as  Constables,  together  with  cer- 
n  committees,  such  as  library  trustees,  etc.    Generally  there 
are  also  overseers  of  the  poor  and  surveyors  of  highways. 

1005.   Tit  this  corps  of  officers  all  the  functions  of  local  gov- 
ernment belong.    The  county  authorities  cannot  enter  their 


L     '  In  Connocticut  in  the  autumn. 

F  3  In  some  of  tlif  conit  towns  (township*),  lis  nntAhljr  in  Cuniieclicut,  the 
repulntion  of  the  use  of  the  oyster  beds  is  a  very  prominent  qnestlon  in 
.j^wu-mecting. 
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natural  organizatiou  for  a  population  bocomo  more  uumerous 
and  flrawn  together  into  closer  association. 

1009.  Its  Origin.  —  As  all  tlie  best  authorities  on  this  sub- 
ject Lave  i>ointctl  out,  school  organization  supplied  the  begin- 
nings of  the  township  system  in  all  the  more  newly  settled 
portions  of  the  country,  and  is  now  producing  the  seeds  of  it 
in  the  South.  The  western  township  has  sprung  out  of  the 
BcJiool  as  the  New  England  township  of  the  earliest  days  sprang 
out  of  the  church.  The  government  surveyor,  who  has  every- 
where preceded  final  settlement  in  the  west,  has  in  all  ciises 
map]H?d  out  tlio  land  in  regidar  square  plots  which,  for  con- 
venience, he  has  called  *  townships,*  and  in  every  township 
Congress  has  reserved  a  square  mile  of  land  for  the  endow- 
ment of  schools.  This  endowment  had  to  be  atlministered  by 
the  settlers,  school  organization  had  to  be  effected,  the  name 
township  had  already  been  given  to  the  district  so  endowed, 

■ftnd  there  wiis,  therefore,  naturally  SL-hool  organization  on  the 
basis  of  the  township.  From  this  there  eventually  issued  an 
equally  natural  growth  of  local  political  institutions.* 

1010.  Spread  of  Township  Organization.  —  The  develop- 
ment of  tliC3  township  li;is  pr(>gress('<l  almost  in  direct  ratio 
^vith  the  development  of  local  government :  in  many  sections 
of  the  country,  even  where  population  is  dense,  county  organ- 
ization is  still  matlc  to  suihco  f*)r  such  districts  as  liave  not 
assnmed  the  structure  and  privileges  of  village  or  city  incor- 
poration, but  wherever  any  special  effort  has  l>een  maile  to 
perfect  local  rural  organization  for  administrative  purposes, 
the  township  has  been  accepted  as  the  best  model  of  politi- 
cal association. 

1011.  It  bu  r«c«iTed  its  widest  Acceptance  in  such  middle  itates  &■ 
New  York  nnd  l*enns>-]viinta»  and  in  the  great  Northwestern  states  of 
Michigan,  WisoontJn,  lUinoii,  and  Minnesota.  Elscwhen.%  in  the  Middle 
West,  in  Ohio,  lodiana,  and  Kansas,  for  example;  and  in  such  statei  of 

^  See  p.  10  of  Lornl  Caitmment  in  Illinois,  by  Dr.  Albert  Shaw  (Johns 
Hopkins  Studies  iu  llisturicnl  and  Political  Science,  First  Series). 


Wbcre  Uie  U^vnaJup  b  most  cm pirtrij  argaoiied 
fiod  one  or  nove  *mpcnrttoa'  ■tawTing  at  the  £raot  of 
tomttbip  admisistialaoDy  vte  are  dotbed  vith  the  dotiea  oC 
ovenem  of  the  poor,  who  ezeseiK  oftentiiBCB  a  eotain  eoBtrol 
over  tbefinsDeeeof  thetownhip^aDdvboare^mseaeral  fitzuN 
tktt,  the  piMding  and  direetiii^  aathontMs  oif  the  adminift- 
tration. 


tovMblp ;  Mid  la  the  fomcr  sute  each  ■upeniaoc'  it  aiio  cax  iMfrir, 
Htfto  la  KiM  latter  b«  la  MMarcr,  la  Wmmmm  aod  Ifhmpanta  tbm 
«i*  llnct  tupTtburi  In  each  iwrMlilf  ;  fia  CMdt  three  acarij  cqniTAient 
caLUd  'tnute«a.* 


101L  Where  tiiere  are  aeratal  aoperrisors  or  trofltees  in  the 
Uiwiuihij),  It  in  eoniDioti  to  aaaoctale  them  together  as  a  Boards 
and  tmder  ttuch  aii  arrangement  tUey  very  closely  resemble  the 
New  England  board  of  aulectmen  in  their  administzatiTe  fonts 
tinn«.  Toviuhtp  boarda  ako  exist  nnder  the  laws  of  some 
9tAtA-H  in  which  there  i«  but  a  single  sapervisor  for  each  Utwn- 
Bhi|^  \mti\r  ciiinpofterl.  usually,  W»ides  the  supen'isor,  of  such 
of&c^n  oa  tlu*  t^jwn  cUirk  and  the  Justices  of  th«  Peace, 
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I  In  Michigan  lucb  a  board  hns  rnthcr  exlcuilre  supervUory  powers; 
I  Illinois  it  ia  a  coiitinitu-o  of  Aiidii  siiiipl/. 
015.  The  number  of  towoaliip  officers  of  course  varies  with 
degree  of  development  to  which  thn  townshij)  system  h:ia 
E&ned.  In  Ohio,  where  the  system  is  still  more  or  less  in 
germ,  there  are,  besides  the  three  tr\istee^  no  township  officers 
^■■ave  a  clerk  and  a  treasurer.  lu  Micldgan,  even,  where  the 
^Bownship  system  is  fully  accepted,  tliere  is  neither  an  assessor 
nor  a  collector  of  taxes,  the  su}>ervisor  acting  as  assessor  and 
the  treasurer  as  collector.  In  Illinois,  on  the  other  hand,  there 
is  always  a  very  full  corjis  of  officers  :  stipervisor,  collector,  aa- 

KiSSOT,  clerk,  conunissiouers  of  highways,  school  trustees,  jus- 
eea  of  the  pe;ice,  constables,  etc. 

^^  1010.   Tho  term  of  all  ufliccri  except  justices  of  llie  peace,  road  and 

I^H  lelinol  CDmniisfiioneni,  and  constables,  is  generally  but  a  single  year,  as 

^H  in  New  Englaod  ;  the  tcrnia  of  the  other  officers  oamcd  arc  often  thrvo 

^H  or  four  years. 

^H  1017.   Where  there  is  a  town-meeting^  the  officers  are  elected  hy  it ; 

^H  where  there  is  no  town-meeting  they  are  of  course  chosen  by  ballot. 

1018.   The  Township  in  the  Middle  Atlajitic  States.  — Of 
course  it  is  reversing  the  historical  onh,T  to  speak  of  the  town- 
shijjs  of  the  middle  Atlantic  states  after  discussing  the  town- 
ships of  the  newer  west;  but  it  is  not  reversing  the  order  of 
^—^nvenient  exposition.     The  processes  of  formation  are  plaiidy 
^Kisible  in  the  west ;   in  the  east  they  are  more  complex  and 
^obscure,  being  the  formations  of  history  rather  than  of  legis- 
^Jation. 

H|   1019.   The  New  York  township  is  like  the  townships  of 
^Alichigan  and  Illinois  in  its  stnicture  and  functions;  but  like 
^because  it  is  an  original,  not  beciiusti  it  is  a  I'ctpy.     Over  it 
^■j^esides  a  single  supervisor  who  is  the  treasurer  and  general 
^^fiuancial  officer  of  the  area.     It  has  its  clerk,  its  assessor,  its 
collortDr,  its  commissioners  of  highways,  its  constjiblrs,  its  jus- 
tices of  the  peace.    It  has  also  special  overseers  of  the  poor. 
An  annual  town-meeting,  under  the  presidency  of  the  justices 


IE  GOVEUKMENT  OF  TRE  UNITED  STATES.         535 


development,  has,  since  1870,  had  the  township  system  in  full 

flower. 

1023.  In  the  Virginia  towDBbips,  ns  in  Ibose  of  the  middle  weat, 
there  i»  no  town-meeting,  —  all  oflicfrs,  down  even  to  the  constalile,  Are 
elected  at  the  polls.  Each  township  hns  its  single  supervisor,  but,  ns  in 
Michigan,  thu  supervisor  has  authority  only  as  a  member  of  a  township 
board,  on  which  the  commissioner  of  roads  and  Che  assessor  are  asso- 
ciated with  hiui.  This  board  is  the  auditing  and  general  flnHnt-iiil 
authority  of  the  township,  has  charge  of  highways,  has  the  usual  L-are 
of  the  township  property,  and  the  usual  general  oversight.  Tlio  elerk  of 
the  township  is  rx  o/A^'iu  treasurer,  and  must  countersign  the  warrants 
of  the  board.  There  are  s]K>cinl  overseers  of  the  poor,  but  county  poor- 
houses  receive  paupers  sent  from  the  townships.  For  the  rest,  there  li 
the  usual  collectur,  justice  of  the  peace,  and  constiible.  As  in  New 
York,  the  supervisors  of  the  townships  coUectivcly  constitute  the  gor- 
erning  board  of  the  county. 

North  Carolina,  also,  and  West  Virginia  have  adopted  to  some  extent 
the  township  system. 

Tlie  divisiun  of  power  between  township  and  county  can  be 
most  intellij;ibly  discus.sed  in  connection  with  the  following 
outline  of  county  organization. 

1024.  The  County. — The  natural  history  of  the  county  is 
best  studied  in  tlie  south,  where,  despite  the  partial,  and  in 
Virginia  the  complete  formal,  adoption  of  township  organizar 
tion,  the  county  remains  the  chief,  and  almost  the  only  organ 
of  local  order  and  government.  We  have  seen*  (sees.  841,  842) 
how  natural  a  basis  of  government  it  was  for  a  wide-spreail 
agricultural  population.  The  county  was  imported  into  the 
west  by  southern  settlers,  but  also  fountl  there  at  first  its 
natural  reason  for  existence  in  a  similarly  diffused  population. 
New  England  immigration  and  new  conditions  of  industrial 
and  social  crmibination  have  created  the  township  within  the 
county  in  the  west,  as  they  promise  to  create  it  in  the  south, 
also  (see  sec.  1022). 

1025.  In  all  cases  it  would  seem  the  county  was  originated 
for  judicial  purposes,  as  an  area  in  and  for  wliich  courts  were 
to  be  held,  though  in  such  confederate  colonies  as  Gonuecticut 
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■being  the  organization  of  justice.  Tlie  county  always  has  its 
sheriff,  and  generally  its  separate  courts  with  tho  usual  coro- 
ner and  clerk-  The  variety  exists  in  the  domain  of  adminis- 
trativo  structure.  Sometiiues,  as  in  New  York,  Michigan,  and 
Illinois,  the  county  administrative  authority  is  a  board  com- 
jKjsed  of  tho  suiMsrvisors  of  all  the  townships;  sometimes,  as 
in  Pennsylvania  and  Minnesota,  the  county  authority  is  a 
board  of  three  commissioners.  In  Wisconsin  the  county  board 
consists  of  members  each  of  whoui  is  chosen  by  two  or  more 
townships.  Where  the  county  is  given  least  power,  as  in 
^ew  England,  its  administrative  functions  hanlly  extend  be- 
yond the  maintenance  of  sut*h  county  buildings  as  the  jail  and 
court-house,  the  granting  of  certain  licenses,  and  the  partial 
suj^crvision  of  the  highway  system.     In  New  York  and  the 

I  northwest  the  county  authorities  often  undertake  the  relief 
of  tho  poor,  sometimes  exercise  an  extensive  coutrol  over  tho 
debt-contracting  privileges  of  the  smaller  area.**,  often  audit 
the  accounts  of  local  officers,  and  supervise  taxation  for  pur- 
poses of  equalization. 
Where  towuabips  exist,  theu,  the  diriaion  of  functions  nmy  be  said 
to  be  08  follows :   the  township  is  the  Area  for  the  ■dininistrftiion  of 
schools,  for  tlic  relief  of  tlie  poor  (unless  b^  popular  vote  this  function 

■      is  given  to  the  county),  police,  construction  and  maintenance  of  high- 
ways, sanimtiun ;  the  county  is  the  area  for  the  administration  of  jus- 
tice, for  the  maintenancQ  of  jails,  courthouses,  and  sunu>tinies  poor* 
^^       houses,  for  tax  eqaalizntion,  and  often  for  the  exercise  of  certain  other 
^B      general  supervisory  powers. 

H^    1020.  Villages,    Boroughs,    Cities.  —  Counties  and  town- 

^%lnps  are  areas  of  rural  organization  only,  vrith  the  compacting 

of  population  in  (preat  to\ms  and  cities  other  and  more  elabo- 

tate  means  of  organization  become  necessary,  and  a  great  body 
f  constitutional  and  statutory'  law  has  grown  up  in  the  states 
cjoncerning  tho  incorporation  of  such  m-ban  areas.     There  is  no 
J«unicipal  corj>orations  act  in  any  of  our  states  such  as  that 
SuUer  which,  in  England,  cities  of  all  sizes  may  acquire  the 
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eounty  taxes  and  its  electors  continue  to  take  thi.'ir  p;irt  in 
the  choice  of  county  officials.  The  8j^>ecial  organization  which 
these  statutory  towns  receive  is  unlike  that  of  either  county 
or  townsliip  principally  in  this,  that  they  have  at  the  front  of 
their  government  a  representative,  q\iasi-legislativo,  body,  an 
elected  council,  that  is,  which  within  its  sphere  is  a  law-mak- 
ing authority. 

1033.  A  conunoQ  model  of  organizatioa  Is :  a  mayor,  president, 
or  chief  burgess  ;  a  sniuU  council  of  trustees,  given  extensive  power  of 
making  by>lawR,  considernble  power  of  taxation  for  local  improvements 
as  welt  as  for  local  ailministration,  and  other  powers  of  local  direction 
which  quite  sharply  diflcrvntiate  it  from  the  merely  executive  bunrds 
often  found  in   the  townships   and  always  found  in  the  counties ;    a 

r  treasurer;  a  clerk;  a  collector;  a  street  coriimisBloner;  sometimes 
overseers  of  the  poor;  and  generally  «uch  other  minor  ofRcers  as  the 
council  ecc  fit  to  appoint. 
1034.  Organization  of  Government  in  Cities.  —  The  differ- 
^  ence  between  the  organization  of  these  smaller  urban  areas 
and  the  organization  of  great  cities  is  a  difference  of  complexity 
not  only  but  often  also  a  difference  of  kind.  Cities,  we  have 
seen  (sec.  953),  are  often  given  a  separate  judicial  organiza- 
tion, being  made  in  effect  separate  judicial  circuits  or  counties, 
with  their  own  courts,  sheriffs,  coroners,  and  state-attorneys. 
They  are  given  also,  of  course,  larger  councils,  with  larger 
powers;  a  larger  corps  of  officers;  and  greater  independence 
than  other  local  areas  possess. 

103fi.  The  council  of  a  great  city  usually  consiati  of  two  sections 
or  *  houses,'  —  a  board  of  aldermen  and  aboard  of  common  councilman, 
differing  icry  much  as  the  two  houses  of  a  state  legislature  differ, 
in  the  uumbcr  and  size  of  the  districts  which  their  members  represent. 
In  the  cities  of  New  York  Stale,  however,  there  ia  but  a  single  legiala- 
tive  chamber,  called  somctimei  the  Board  of  Aldermen,  sometimes  tlio 
Common  Council. 

1036.  These  boards  always  constitute  the  law-making  (or  rather 
or4//nanc«-making)  and  taxing  power  of  the  city ;  and  always  until  recent 
years  they  have  been  constituted  overseers  of  administration  also,  by 
being  given  the  power  to  control  it  not  only  by  withholding  money*, 
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for  education,  whose  proceeds  are  distributed  among  the 
)wnsliip3j  to  be  furthnr  distrilmtod  by  the  township  authorities 
long  the  districts ;  and  from  district  taxes  levied  by  the  dis- 
trict directors.  lu  New  England  tliere  is  generally  state  and 
township  taJtation  for  the  support  of  the  schools.  In  the  soAith, 
under  the  county  system,  there  is  state  taxation  only,  for  the 
most  part,  save  iu  certain  exceptional  localities,  and  in  the 
greater  towns. 

1040.    Nowhere  is  there  sufficient  centralization  of  control. 

State  superintendents  or  other  central  educational  authorities 

^^&re  without  real  administrative-  powers  ;  county  superiuteu- 

^Bdents   seldom    have   much   authority ;    township   tmstocs   or 

^Bommittees,  as  a  rule,  have  little  more  than  a  general  super- 

^^ision   and   jjower   of  advice;   usually   the   directors   of  the 

smallest  area  have  the  greater  part  of  the  total  of  atlministra- 

M^ve  authority,  applying  their  quota  of  even  the  state  taxes 

^ftccording  to  their  own  discretion.     The  result  is,  variety  in 

the  qualifications  of  teachers,  variety  in  the  method  of  their 

^■phoice,  variety  in  courses  of  study,  variety  in  general  efficiency. 

^H    1041.   Taxation.  —  The    most   striking    feature    regarding 

^Plocal  taxation  in  the  United  States  is,  the  strict  limitiitiona 

*  '"put  uj>on  it  by  statute.     Commonly  no  local  authorities  can 

tax  beyond  a  certain  fixed  percentage  of  the  appraised  value 

of  the  property  of  their  district.     Under  the  county  s^'stem, 

^Requisition  is  made  upon  the  officers  of  the  counties  for  the 

^^axes  voted   by  the  legislature  for  state  purposes,  and   the 

comity  boards  raise  them,  together  with  the  county  taxes,  upon 

^^e  basis   of  the   county  assessment.     Where  the   township 

^■xists,  the  process  goes  one  step  further :  requisition  is  made 

'    ^pon  the  townships  for  both  the  state  and  county  taxes,  and 

^J;be  townships  raise  these,  together  with  their  own  taxes,  uf»on 

l^tee  basis  of  the  assessment  made  by  their  own  assessors. 

1042.  An  effort  is  made  in  hiost  of  the  states,  however,  to 
^^qualize  assessments.  Some  county  authority  act^s  as  a  board 
w^f  equalization  yrith.  Tuiexejice  to  the  assessments  returned  by 
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govenuneut;  a  President  who  sUilU  be  uluu-ged  with  the  (?xl*- 

cutiou  of  the  hiws  passed  by  Ctrngreiw;  and  a  Supreme  Court 
whii.'h  shall  be  the  highest  court  of  the  lauil  for  the  d^tenui- 
nation  of  what  is  lawful  to  ho  done,  either  by  iudividuals,  by 
the  state  govpniments,  or  by  the  federal  authorities,  iindor  the 
Constitution  and  laws.  It  preacribos  also  in  jiart  the  organiza- 
tion of  Congress.  But  it  (kws  not  command  how  Congress 
shall  do  its  work  of  kgislation,  how  tho  President  shall  be 
enabled  to  perform  his  great  function,  or  liy  what  machinery 
of  otticere  and  suljordinate  courts  tlie  Su|)reine  Court  sluill  bo 
assisted  in  the  exeroise  of  its  powers.  It  leaves  all  detail  of 
ojMjration  to  he  arranged  by  statute :  and  statute  accordingly 
plays  a  very  important  part  in  the  organization  of  the  govern- 
ment. 

The  Constitutiun  thus  fumiiilica  only  the  ^rcnt  fuiindiitions  of  tlio 
■yslvm.  Those  fouiulHtions  rest  upon  (lie  same  firm  groum)  of  pupuUr 
Rsacnl  tlint  supports  the  eevi'ral  constitutions  of  the  slalos.  Framed  by 
a  CedernI  convention  and  ndopted  by  rcprPsentattTC  cnnvcntions  iu  the 
sutesr  it  stands  aliogcther  opart  from  ordinary  law  I  uih  in  character 
and  aanction. 

1045.  Amendment  of  the  Constitution. — The  Constitution 
cannot  l>e  aini'uded  without  the  eousiont  of  two-thirds  of  Con- 
gress and  three-fourths  of  the  states.  Amemhuents  may  bo 
propoatfd  in  one  of  two  ways:  either  (a)  two-thirds  of  the 
members  of  each  house  of  Coni^ress  may  agree  tliat  certain 
amendments  are  necessary;  or  (6)  the  legislatures  of  two-thirds 
of  the  st'ites  may  petition  Congress  to  have  a  genenil  couven- 
tion  called  for  tlio  consideration  of  amendments,  and  such  a 
convention,  being  called,  may  propose  dianges.  In  both  cases 
the  mode  of  aihption  is  thw  same.  Every  chanj*e  proposed 
must  be  submitted  to  the  stitcs,  to  be  voted  ujwn  either  by 
their  legislatures  or  by  state  conventions  called  for  the  pur- 
pose, as  Congress  may  determine.  Any  amendment  which  is 
agreed  to  by  three-fourths  of  the  states  becomes  a  part  of  the 
Constitution. 
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the  United  States  nine  years,  t-vIio  haa  reached  the  age  of 
thirtVj  and  who  is  at  the  time  of  the  election  a  resident  of  the 
state  which,  he  ia  chosen  to  represent. 

1050.  Tlie  CoDBtituUon  directed  that,  immediately  after  coming  to- 
gother  for  iti  first  Bessiun^  the  Sciiiito  filiould  divide  its  members,  hy 
lot,  aa  nearly  as  it  could  into  three  equal  groups ;  that  llie  ineiiibcrs  of 
one  of  these  groups  should  vacate  their  seats  after  the  expiration  of 
two  yenrs,  the  members  of  another  after  the  expiration  of  four  years, 
and  the  members  of  the  third  after  the  oxpimtiun  of  six  years;  after  which 
arrangement  had  been  accomplished,  the  term  of  every  senator  was  to  be 
six  years  as  prorided.  It  was  thus  brought  iiliout  that  one-third  of  the 
roemb«rslup  of  the  Senate  is  renewed  by  election  every  two  years. 
The  result  is,  that  the  Senate  has  ■  sort  of  continuous  life,  —  do  one 
election  year  affects  the  scats  of  more  tlian  one-third  of  its  members. 

105T.  The  Senate  Is,  as  I  liave  said,  the  federal  house  of 
Congress,  its  members  represent  the  states  as  the  constituent 
members  of  the  Union.  They  are  not,  however,  in  any  sense 
deleg:ite3  of  the  governments  of  the  states.  They  aro  not 
subject  to  be  instructed  as  to  their  votes,  as  members  of  the 
German  Bundearatk  an»,  by  any  stiite  authority  (sec.  4<»5), 
not  even  by  the  legislatures  which  elected  them;  each  senator 
is  entitled  ami  exi>ceted  to  vote  according  to  his  own  iudi^dd- 
ual  opinion.  Senators,  therek)re,  mny  be  said  to  represent, 
not  the  governments  of  the  fttat<!S,  but  the  {>eoplo  of  the  states 
organized  as  corporate  bodies  politic. 

1058.  There  is  no  rule  wliich  obliges  senators  from  the  same  state  to 
vote  together,  after  the  fashion  once  imperative  in  the  Cungress  of  our 
own  Confederation  (sec.  SOO),  and  stilt  imperative  in  the  tJermnn 
Bun4r*rath  (sec.  40fl),  —  each  senator  represents  his  state,  not  in  part- 
nersliip,  but  singly. 

1059.  The  nptal  representation  of  the  states  in  the  Senate,  of  course. 
more  strictly  conforms  to  the  federal  principle  than  does  the  unequal 
representation  characteristic  of  the  German  B\iniletrath  (sec.  400) ;  but 
the  rule  observed  in  Germany,  that  the  representatives  of  each  state 
must  vote  together,  must,  in  turn,  be  allowed  to  be  more  strictly  con- 
sistent with  the  idea  of  stale  representation  than  ia  the  rule  of  individaal 
voting  followed  in  our  Senate. 
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1062.  Influence  of  the  Standing  Committees.  —  Its  stand- 
ing committees  have,  of  courao,  a  very  great  influence  upon 
the  action  of  the  Senate.  The  Senate  is  naturally  always  in- 
clined to  listen  to  their  advice,  for  each  committee  necessarily 
knows  much  more  about  the  subjects  assigned  to  it  for  consid- 
eration than  the  rest  of  the  senators  can  know.  Its  eommittco 
organization  may  be  said  to  be  of  the  essence  of  the  legislative 
action  of  the  Senate  :  for  of  course  the  leadership  to  which  a 
legislative  body  consigns  itself  is  of  the  essence  of  its  method 
and  must  ailcct,  not  the  outward  form  merely,  but  the  whole 
character  also  of  its  action.  Under  every  great  system  of  gor- 
emment  except  our  own,  leadership  in  legislation  belongs  for 
the  most  part  to  the  ministers,  to  the  Executive,  which  stands 
nearest  to  the  business  of  governing  j  it  is  a  central,  and,  as 
evidenced  by  its  results,  extremely  important  characteristic 
of  our  system  that  our  legislatures  lead  theinselvesy  or,  rather, 
that  they  are  led  along  the  several  lines  of  legislation  by  scjjar 
rate  and  disconnected  groups  of  their  members. 


10G3.  The  Senate  and  the  Bzecutive.  —  One  of  the  chief  uks  of 
the  committees  ifl  to  obtain  information  for  the  Senate  concerning  the 
affairs  of  the  government.  But,  Inasmuch  as  the  uxecutiru  branch  of 
the  gorernmcnt  is  quite  separate  from  Congress,  it  Is  often  very  diillcalc 
for  the  Senate  to  fln<l  out  through  its  committees  all  that  it  wishes  to 
know  nbont  the  condition  of  affairs  in  the  executive  departments.  The 
action  of  the  two  houses  upon  some  questions  must  of  course  be  greatl/ 
influenced,  and  stinuM  be  greatly  influenced,  hy  what  they  can  learn  of 
adiniiuBtrative  experience  lu  the  depurtmenta  In  such  matters,  and  tho 
Senate,  as  well  as  tlte  House  also,  hos  the  right  to  ask  what  questions 
it  pleases  of  executive  officers,  either  through  its  committees  or  by  re- 
quiring a  written  report  to  be  made  directly  to  itself  by  some  bead  of 
department.  Upon  financial  questions,  for  example,  the  Senate  or  its 
Finance  Committee  must  constantly  wi^h  to  know  the  experience  of 
the  Treasury.  But  it  is  not  always  easy  to  get  legislative  questions 
fully  and  correctly  answered :  for  the  ofBi-ers  of  the  government  arc  in 
no  way  reaponfiible  to  either  honse  for  their  official  conduct :  they  be- 
long to  an  entirely  separate  and  independent  branch  of  the  government: 
only  such  high  crimes  and  misdemeanors  as  lay  them  open  to  impeach- 
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meot  cxpofte  them  to  the  power  of  the  houses.  Tlie  committees  are, 
therefore,  frequentl^r  preveoiod  from  doing  their  vork  of  inquiry  vrAl, 
and  the  Senfttc  hu  to  act  in  the  dark.  Uitder  other  lystems  of  govvra* 
ment,  as  we  hare  seen  (sees.  327,  328,  422  el  s«q..  4C4,  533,  080-0.  etc.), 
the  ministers  are  always  present  in  the  legislative  bodies  to  be  ques- 
tioned and  dealt  with  directly,  face  to  face. 

1004.  The  President  Pro  Tempore.  —  It  is  the  practice  of  the 
Senat4!  to  make  iisolf  indopcndont  of  oil  chances  of  the  Vice-President's 
ahsentje  by  electintc  statedly  frum  its  own  membership  a  president  pro 
ttittportt  to  act  in  case  of  tlie  absence  or  disability  of  ttie  Vice-President. 

1065.  The  House  of  Representatives.  —  The  House  of  Rep- 

ro3ent<itiv»*H  represents,  not  the  stiites,  but  the  people  of  the 
United  States.  It  represents  tliem,  however,  not  in  the  mass, 
but  by  states ;  representation  is  apportioned  among  the  states 
severally  according  to  fHipulation,  and  no  electoral  district 
crosses  any  state  boundary. 

lOGC.  Apportionment  of  Representatives.  —  Congress  itself 
derides  by  law  how  many  representatives  there  shall  be;  it 
then  divides  the  number  decided  upon  among  the  states  ac- 
cording to  population ;  after  which  each  state  is  divided  by 
its  own  legislature  into  as  many  districts  as  it  is  to  have  repre- 
sentatives, and  the  people  of  each  of  these  districts  are  entitled 
to  elect  one  member  to  the  House.  The  only  limitation  put  by 
the  Constitution  itself  U[k>ii  the  number  of  representatives  is, 
that  tliere  shall  never  be  more  than  one  for  every  thirty  thou- 
sand inhabitants.  The  first  House  of  Koprcsentatives  had,  by 
direction  of  the  Constitution  itself,  sixty-five  members,  upon 
the  proportion  of  one  to  every  thirty-three  thousand  inhabi- 
tants. The  number  has,  of  course,  grown,  and  the  projwrtion 
decreased,  with  the  growth  of  population.  A  census  is  taken 
every  ten  years,  and  the  rule  is  to  effect  readjustments  and  a 
redistribution  of  representation  after  every  census. 

At  present  there  are  three  hundred  and  thirty  members  in  tho  House, 
and  llio  ftalo«  are  Kiven  one  member  for  every  15i,32&  of  their  inhab- 
itants. In  eases  where  a  state  has  many  thousands  more  than  an  even 
number  of  times  that  many  iuhabitauts,  it  is  given  an  additional  tncm- 
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ber  to  n>prc8pnt  the  balAnce.  Tims,  if  ii  Imvc  four  litnea  ll>4,325 
inhabiUnU,  anJ  n  very  large  fnictiiin  over,  it  is  given  fire  members 
iiiBlfatl  of  four  only.  If  any  atiite  haw  less  ihnn  154,325,  it  is  piTen 
one  member,  notwitUftamling,  being  entitled  (o  at  least  one  by  con- 
Blitutionnl  prnvision. 

llierc  arc  at  present  seren  states  which  have  but  one  represcntallve 
apiece;  namely,  Delaware.  Colorado*  Ncrndn,  Oregon*  Washington. 
Montana,  and  North  Dakota.  But  these  states,  like  the  rest,  hare  two 
nenators  each. 

The  reason  for  allowing  a  Btntc  an  extra  representative  when  there 
is  a  large  fraction  remaining  orer  after  a  division  of  its  population  by 
the  standard  number  154,325,  is,  nf  cnurtse,  that  the  apportionment  of 
reprcsentnlires  ii  made  according  to  states,  and  not  by  nn  even  allot- 
ment among  the  people  of  the  country  taken  as  a  whole,  and  that  under 
such  a  system  a  perfectly  equal  division  of  representation  is  praelieally 
impossible.  Congreis  makes  the  most  equitable  arrangement  that  ii 
practicable  each  time  that  it  ro-npportions  the  mrmbership  of  the  Mouse 
upon  the  basis  of  the  decennial  census  which  Cungress  directs  to  be 
taken  for  this  purpose  in  pursuance  of  a  Rpccial  constitutional  command. 

1007.  Elections  to  the  House.  —  Any  one  may  be  chosen  a 
represental.ive  who  h;is  rem^hed  the  ago  of  twenty-five  years, 
has  been  a  citizen  of  the  United  states  for  seven  years,  and 
is  at  the  time  of  his  election  an  inhabitant  of  the  state  from 
one  of  whose  districts  he  is  chosen.  The  term  of  a  rejiresenta- 
tive  is  two  years :  and  two  years  is  also  the  term  of  the  whole 
House ;  for  its  members  are  not  chosen  a  section  at  a  time,  as 
the  senators  are;  the  whole  membership  of  the  House  is  re- 


newed every  second  year. 

new  House/ 


Each  biennial  election  creates  'a 


1068.  Although  the  Senate  has  a  continuous  life,  we  speak  habitu- 
ally of  different  '  Congreoses,'  as  if  a  new  Con*jre*s,  instead  of  a  new 
House  of  Keprcficntatives  merely,  were  chosen  biennially.  Thus  the 
Congress  of  18S7-*80  was  known  as  the  fiftieth  Congress,  because  the 
House  of  Ueprcsentatives  of  that  period  was  the  fiftieth  that  had  been 
elected  since  the  government  was  established. 

1069.   Federal  law  does  not  determine  who  shall  vote  for 
nieiul>er8  of  the  House  of  Eepresentativee.    The  Constitution 
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provider,  siisplv,  that  ^  those  persoBs  in  %»ck  st^tti  who  an 

qii^ifir^fl  uuiier  the  oonstitntian  and  lavs  of  the  stahte  to  rote 
for  members  of  the  larger  of  the  two  hovtaes  of  the  state  kc- 
ivlutur^  tuny  raUs  also  for  memben  of  the  Houae  of  Bepro- 
ntativen  of  Uus  Unibed  States.    The  franehiae  ia  mgnlatedf 

ire,  entirely  by  slate  law. 

1070.  In  the  (oturteenth  aniendmeatt  to  tbc  C^mtiUttiiHi  (pMtvtl 

iMWi-'llK)  (I  wry  grcal  prvsKurt'  i».  b>  intiMitioa  at  leaai.  irociylil  to  hr>r 
tip'm  IIk>  NtHU'ft  to  iixluce  Uiem  lo  make  ttieir  fntBt:huc  ••  wiii?  «•  thrir 
mlult  iiiiiU'  iiofiulation.  For  that  aincndrnent  protidea  that,  shouJJ  muj 
■liih>  iltiijir  to  uMV  of  ita  male  cilizons  mUu  art  twent^'ooc  yean  »f  nge 
ttiu  |trivlli'ict'  uf  voting  for  inemb<.'n  of  titc  marc  numcmiu  liraoch  of 
lU  uwn  Icf^iWature  (and  thus,  hy  conK^queoee,  the  pririlc^  of  Tocinf 
for  rpprcMMitallirpt  in  Congn-u),  for  any  reasoa  pxci-pt  that  itu-y  bate 
uammiltfit  erimt*.  iti  nprL-tcnlatioQ  in  Cungreu  iiiall  Ue  ctinailnl  ia 
l1u<  Mtni>  prnportlon  that  tlic  number  of  persons  so  excludetl  fn>m  the 
friinoliUf  bears  to  tbc  wholi.-  number  of  ninle  citixeiu  twcotj-one  ycin 
(if  «)(<>  In  tho  Hftio.  Tlii«  provision  has  in  praitice,  howcTer.  pro»eU  uf 
Utitv  vnluv.  It  i»  prnclit^'Hlly  impusbible  fur  the  federal  auchoritips  to 
tfvt  at  Wiv  fai!ti  neixwary  to  uncertain  any  such  proportion. 

1071.  Organization  of  the  House. — Tho  House,  like  the 
Ait|iatis  liii.i  its  *i\vu  niU*a,  regulative  of  the  miuiber  and  duties 
uf  iU  itlllot*r«  nnd  t>f  its  nietlioda  of  doing  business;  and  these 
I'mImi,  1»Iu'  tbi»?;i'  of  tlut  Senatf,  aro  ("hiefly  pourpmed  with  the 
i»r»MUh'»*  «Mtil  iMUi»oworiiig  of  a  groat  number  of  standing  com- 
intilni^a  Tlitt  romntittoea  of  tho  House  are  not,  however, 
^1.        "  '!'it,  JLs  the  committees  of  the  Senate  are;  they 

si<  .    Ity    the   prriiiding    officer   of   tho   Huuse^   the 

kur'i   tuid  thii)  i>owor  of  thn  Speaker's  to  appoint  tlie 

I  .....  ,  makes  him  ouo  of  the  most  powerful 
f  comment.     For  the  committees  of  the 

AVV^u  luon^  intluential  than  those  of  the  Senate  in 

II  K  wlut  nhiill  Ih'  ilono  with  reference  to  matters 
1.  '  tNi-m  ilioy  ;w  a  mutter  of  fact  have  it  in  their 
y  1  «t  all  the  at^ts  of  the  House.  The  Senate^ 
j»»MiM.    1  rMMvj-M  .«. ..  h-  •^intlt  Ukly*  has  time  to  consider  fully 
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the  reix>rtd  of  its  cominitteos,  and  generally  manages  to  control 
its  own  coiiclusiuns.  but  the  House  is  too  large  to  do  much 
debating :  it  must  l>e  guided  by  its  committees  or  it  must  do 
nothing.  It  is  this  fai;t  whieh  muki^s  the  Speaker's  pt»wer  of 
appointment  so  va^ttly  important:  he  determines  who  shall  be 
on  the  committees,  and  the  committees  determine  what  the 
House  shall  do.     He  uominates  those  wlio  shape  legislation. 

1072.  The  nppointinjf  power  of  the  Speaker  often  iiiAkeB  hii  elt'ctioti 
a  very  exciting  part  of  the  business  of  cuch  new  House :  for  he  ii  nlwnys 
seleeteil,  of  course,  with  refvreiiee  to  whnt  he  will  do  Id  constitutiug  the 
priiKripnl  coinmittoci. 

1073.  The  HouHe  i>f  Represenlatifcs  is  not  given  a  preatdeut  by  the 
Constitution,  as  tlie  Sennte  is.  It  electa  its  own  presiding  officer,  whose 
name,  of  'Spenker.'  is  taken  from  the  usnge  of  the  Eniicliah  Uouse  of 
Commons,  wliase  presiiient  wus  so  called  because  whenever,  iu  tlic  old 
days,  the  Communa  went  into  the  prt-oenre  of  the  kin^  for  the  purpose 
of  inying  sonic  matter  before  hnn,  or  uf  nnswuriDg  a  summons  from 
him.  their  president  was  their  spukestnnn  or  S|K.'uker.  Tliis  name  ii 
used  also  in  the  legislative  bodies  of  iiLI  the  Knglish  colonies,  —  wherever, 
Indeeil.  Kntrlish  k-^islntive  pr&ctiees  hnve  1>een  direelly  inherited. 

107-i.  The  House  has  so  many  standing  eonimittees  lliat  every  repre- 
sentative i&  a  memher  of  one  or  iinother  of  them,  —  but  many  of  the 
committees  hnve  little  or  nuthing  to  do:  some  of  tliem,  though  still 
regulnrly  appointed,  have  no  duties  assigned  them  by  the  rules.  The 
most  important  committee  is  that  on  Appropriations,  which  has  charge 
of  the  general  money-spending  liilU  introduced  every  year  to  meet  the 
expenses  of  the  government,  nnd  which,  by  virtue  of  its  power  under 
the  rules  to  bring  its  reports  tu  Che  consideration  of  the  House  at  any 
time,  to  the  thrusting  aside  of  whatever  matter,  virtually  dominates  the 
Houfle  by  controlling  its  use  of  its  time.  Speciitl  appropriation  bills, 
which  propose  to  provide  moneys  for  the  expenses  of  single  depart- 
ments,—as,  for  example,  the  Navy  Department  or  tlie  Wax  Depart- 
ment.—  arc,  by  a  recent  rule  of  the  House,  taken  out  of  the  hands  of 
the  Committee  on  Appropriations  and  given  to  the  committees  on  the 
special  departments  concerned.  Scarcely  Icsh  important  than  the  Com- 
mittee on  Aprroprioiions,  though  scarcely  so  busy  as  it,  is  the  Com- 
mittee on  Ways  and  Means,  which  has  charge  of  questions  of  taxntion. 
It  is,  of  cnurse,  lo  the  appointment  of  such  committees  thai  the  Speaker 
pays  most  attention.    Through  them  his  influence  is  tnost  potent. 
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honso  after  hATin^  been  refuaed  sigiuilure  bjr  ilic  PreBident  williin  ten 
diiys  after  its  passage  by  a  majority  in  each  bouse.  If  CuiiRress  ml- 
journ  hefure  the  expiration  of  the  ten  days  allowed  the  President  in 
connidvr  billK  sent  him,  luvb  bills  lapse  unlcii  be  has  signed  Lbeui  be- 
fore the  adjournment. 

1078.  Neither  house  can  do  any  business  (except  send  for 
absent  members  or  adjourn)  unless  a  majority  of  its  members 
are  present,  —  a  majority  being  iu  the  case  of  all  our  letjisla- 
tures,  both  state  and  federal,  the  necessary  quorum. 

1070.  In  the  practice  of  lome  foreign  Icgislaturos  the  quorum  is 
much  Icsa  than  a  majority  of  the  members.  In  the  English  House  of 
Coramona,  for  instance,  it  is  only  forty  members,  although  the  total  num- 
ber of  members  of  the  House  of  Commons  is  six  hundred  and  seventy* 

1080.  Whun  it  is  said  that  under  certain  circumstances  a  bill  must 
be  passed  by  a  vote  of  Iwo-thirds  in  order  to  become  a  law,  it  is  under- 
stood to  mean  that  it  must  be  vuted  for  by  two-thirds  of  tlie  members 
present,  not  necessarily  by  that  proportion  of  the  whole  membership  of 
the  body.  In  the  case  of  bills  which  the  President  refuses  to  sign,  how- 
ever, the  Constitution  expressly  says  that  it  cannot  Iw  made  law  unless 
a  second  lime  passed  by  Iwo-lhini*  o/each  House. 

lOSl.  A  bill  may  'originato'  in  either  hon.se,  unless  it  he  a 
bill  relating  to  the  raisinjj  of  revenue.  In  that  case  it  must 
originate  in  the  Hotise  of  Representatives,  though  the  Senate 
may  jiroposo  what  amendments  it  pleases  to  a  revenue  bill,  as 
to  any  other  which  comes  to  it  from  the  House. 

Of  course,  if  one  of  the  houses  puss  a  bill,  and  the  other  house  amend 
it,  the  changes  so  proposed  must  be  adopted  by  the  house  in  wliich  the 
bill  originated  before  it  can  be  sent  to  the  PrestdeDt  and  be  made  a  law. 
When  the  two  houses  disagree  about  amendments  they  appoint  con- 
ference committees  ;  that  is  to  lay,  each  house  appointa  a  committee  to 
consult  with  a  similar  comtoittce  appointed  by  the  other  house,  to  see 
what  can  be  done  towards  bringing  about  an  agreement  between  the 
two  houses  upon  the  points  in  dispute. 

1082.  The  Federal  Judiciary :  its  Jurisdiction. — The  Judi- 
ciary of  the  United  Statea  consists  of  a  Supreme  Court.  Cir- 
cuit Courts,  and  District  CouHs.  Its  organization  and  func- 
tions rest  more  than  do  those  of  either  of  the  other  branches 
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1005.  The  procedure  of  a  federal  court  follows,  as  a  rule, 
tlie  prcK'-ediire  of  tlio  courts  of  the  state  in  which  it  is  sitting ; 
and  state  law  is  applied  by  the  courts  of  the  United  States  in 
all  matters  not  touched  by  federal  enactment.  Juries  are  con- 
stituted, testimony  tiiken,  argument  heard,  etc.,  for  the  most 
part,  according  to  tlie  practice  of  the  state  courts  j  so  that,  so 
far  as  possible,  both  as  regarils  the  outward  forma  observed 
and  the  principles  applied,  a  federal  court  is  domestic,  not  for- 
eign, to  the  state  in  which  it  acts. 


1000.  It  is  not  within  the  privilege  of  Congress  to  delegftte  to  the 
courts  of  the  filates  the  functious  of  oourts  of  the  United  States ;  for 
the  Constitution  dtslinetly  provides  that,  besides  the  supreme  court, 
there  shall  be  no  court  authorized  to  exercise  tlie  judicial  powers  of  the 
United  States  except  aueh  as  Cou^^resa  "  may,  from  tuuc  to  time,  ordain 
and  estaUish."  The  adoption  of  state  courts  by  Congress  is,  of  ctmno, 
excludi'd  bj  plain  implication.  A  very  interesting  contrast  is  thus 
established  between  the  federal  jndicinl  syslt'm  of  the  United  Slaiea 
and  the  federal  judicial  systems  of  Germany  and  Switzerland  (seca. 
400,  600). 

10117.  The  Federal  Executive.— "The  executive  power/- 
says  the  Constitution,  *'  shall  be  vested  in  a  rresiclfut  of  the 
Unij^UtllflftJ^  America,'*  who  "shall  hold  his  office  duiing 
Afl  a  matter  of  fa*'t,  of  course,  it  has 
ssiblc  for  a  singJe  mnji  actiuilJy  toexer- 
TH>w»>r;  the  President  is  asaisteil  by 
T,  iji  falls  BO  large  a  part 


9 


.it  it  has  become  sub- 

nt  as  simply  pre-siding 

ight  the  execution  of 

the  sag;icii>us  frarnera 


a  tlie  executive  function. 

j  kabofien  at  the  same  time 

hosen. 

.^_.ce  is  not  dii 
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by  the  poople,  but  indirect,  through  electors  chnsen  by  the 
people.  In  each  stat«  there  are  elected  as  many  electors  as 
the  state  has  representatives  and  senators  in  Congress,  the 
"electoral  votu'*  of  each  state  being  thus  eqoaJ  to  its  total 
representation  in  Congress. 

Tfa«  electors  mre  roted  for  on  the  TupsiUy  following  the  fint  Mondftjr 
of  NoTember  in  th*  Tear  which  immedi&tely  precede*  lb«  expiration  of 
a  presidential  term.  They  assemble  in  the  st'veral  slate  capitals  to  cast 
their  rotes  on  the  first  Wednesday  of  the  December  following.  Their 
Tutes  are  counted  in  the  hoiuet  of  Congress  sitting  in  joint  session  on 
the  second  Wednesday  of  tlie  following  Febnury.  The  President  is 
inau^rated  on  the  fourth  of  March  next. 

1090.  Practical  Operation  of  the  Plan  :  the  Party  Conven- 
tions.  —  The  theory  of  this  amingement  is  that  each  eh 
really  exercises  an  independent  choice  in  the  votea  which  he' 
casts,  voting  for  the  men  whom  his  ovm  judgment  has  selected 
for  the  posts  of  President  and  Vice-President.  In  fact,  how- 
ever, the  electors  only  register  party  decisions  made  during  the 
previous  summer  in  nation^d  conventions.  £ach  party  hohls 
during  that  summer  a  great  convention  composed  of  party  dtde- 
gat*'8  from  all  parts  of  the  Union,  and  nominates  the  c:indidate« 
of  its  choice  for  the  presidency  and  vice-presidency.  The  eh 
tors,  again,  are,  in  their  turn,  chosen  according  to  the  selections 
of  party  conventions  in  the  several  states;  and  the  party  which 
gains  the  most  electors  in  the  Kovember  elections  puts  its  can- 
di(kit('s  into  office  through  their  votes,  which  are  cast  as  a  matter 
of  course  in  obedience  to  the  will  of  the  party  conventions. 
Tlie  party  conventions  are  by  far  the  most  iniix)rtant  part  of 
the  mat^hinery  of  eh^rtion. 

lirKX  Qualifications  for  the  Office  of  President.  — "No  per- 
son, except  a  natural  l>om  citizen,  or  a  citizen  of  the  United 
States  at  the  time  of  the  adoption  of  this  constitution  shall  bo 
eligible  to  the  office  of  president;  neither  shall  any  person  be 
eligible  to  that  office  who  shall  not  have  attained  to  the  age  of 
thirty-five  years,  and  been  fourteen  years  a  resident  within  the 
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United  States."*  In  respect  of  age  there  is  here  only  a  slight 
advance  upon  the  qualification  required  of  a  senator ;  in  respect 
of  citizenship  it  is  uf  coui'se  very  much  znore  rigorous  than  in. 
the  case  of  iacml>er3  of  Congress. 

1101.  It  is  provided  by  tlie  Constitation  that  tUe  compeniatiun  re* 
ceivod  by  judges  of  the  United  States  ehall  nut  be  diminished  during 
thviT  terms  of  office;  concerning  the  President,  wlinsc  tenure  of  office 
is  much  briefer,  it  is  provided  chat  his  compensation  shall  neither  be 
diniiniehcd  nor  inrrtasftl  during  bis  term, 

1 102.  Duties  and  Powers  of  the  President.  —  It  is  the  duty 
of  the  President  to  see  that  the  laws  of  the  United  States  are 
faithfully  executed;  he  is  mtule  commander-in-chief  of  the 
army  and  navy  of  the  United  States,  and  of  the  militia  of  the 
several  states  when  called  into  the  actual  service  of  the  United 
States;  he  is  to  reg^ilate  the  foreign  relations  of  the  country, 
receiving  all  foreign  ministers  and  heing  authorized  to  make 
treaties  with  the  assent  of  two-thirds  of  the  Senate;  and  he  is 
to  appoint  and  commission  all  otticers  of  the  federal  govern* 
ment.  The  Constitution  makes  all  hifl  appointments  suhject 
to  confirmation  hy  the  Senate;  hut  it  al.«?o  givea  Congress  the 
power  to  remove  from  the  superinteniling  view  of  the  Senate 
the  filling  of  all  inferior  official  jKisitions  by  vesting  the  ap- 
pointment of  such  subordinate  oificers  as  it  tliinka  projter  in 
the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of 
departments.  As  a  matter  of  fact,  legislation  has  relieved  the 
Senate  of  the  supervision  of  the  vast  majority  of  executive 
appointments.  The  confirmation  of  the  Semite  is  still  neoea-l 
sary  to  the  appointment  of  ambassadors,  other  public  ministers, 
and  consuls,  of  judges  of  the  courts  of  the  United  States,  of  the 
chief  departmentil  officials,  of  the  principal  post-office  and 
customs  officers,  —  of  all  the  more  important  servants  of  the 
general  government :  but  these  of  course  constitute  only  a 
minority  of  all  the  persons  receiving  executive  apjiointment : 
the  majority  are  appointed  without  legislative  oversight. 

1  Constitution,  Art.  11..  sec.  i.,  par.  &. 
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1103.  The  unfortunate,  the  demoralizing  influencea  which  hare  been 
allowed  to  dctcrmuie  executive  appointments  since  President  Jackson'* 
lime  have  affected  appointments  made  subject  to  the  Senate's  coofirma- 
tion  hardly  less  than  those  made  without  lis  eo-operation :  senatorial 
ncrutiny  has  not  proved  effectual  for  securing  the  proper  constitatjoa 
of  the  pubtic  scrTice.  Indeed,  the  "courtesy  of  the  Senate,'*  —  the  ao- 
catled  "  courtesy  "  by  which  senators  allowed  appointments  in  the  several 
states  to  l»e  regulated  by  the  preference  of  the  senators  of  the  predomi- 
nant party  from  the  states  concerned,  —  at  one  time  promised  lo  add 
to  the  improper  motives  of  the  Executive  the  equally  improper  motives 
of  the  Senate. 

1104.  Reform  of  Methods  of  Appointment  to  Federal 
Offices. — The  attempts  which  have  boon  mjule  in  recent 
years  to  reform  by  law  the  system  of  appointments  have  not 
been  directed  towards  ^he  higher  offices  filled  with  the  consent 
of  the  Senate,  but  only  towards  those  inferior  offices  which  are 
filled  by  the  single  authority  of  the  President  or  of  the  heads 
of  the  executive  departments ;  have  touched  in  their  results, 
indeed,  oidy  the  less  imi>ortant  offices.  The  Act  which 
became  law  in  June,  1883,  and  which  is  known  as  the  "  Pen- 
dleton Act,''  may  be  said  to  cover  only  *  employees*:  it  does 
not  affect,  that  is,  any  person  really  in  authority^  though  it  does 
affect  a  large  body  of  federal  servants.  It  provides,  in  brief, 
for  the  ai)pointment  by  the  President,  by  and  with  the  advice 
and  conseut  of  the  Senate,  of  a  Civil  Service  Commission  con- 
sisting of  three  persons,  not  more  than  two  of  whom  shall  be 
adherents  of  the  same  political  party,  under  whose  recommen- 
dation as  representatives  of  the  President,  selections  shall 
be  made  for  the  lower  grades  of  the  federal  service  upon  the 
basis  of  competitive  examination.  It  forbids  the  solicita- 
tion of  money  from  employees  of  the  government  for  political 
uses  and  all  active  party  service  on  the  part  of  members  of  the 
civil  administration:  it  endeavors,  in  short,  to  "take  the  civil 
service  out  of  politics," 

1106.  The  carrj'in^  out  of  those  portions  of  the  Act  which  relate  to 
the  method  of  chousing  public  officers  is.  howercr,  entirely  subject  to 
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the  plcaiure  of  the  Preaident.  The  Constitution  vestfi  in  him  the  power 
of  appoint  men  t,  subject  to  no  limitation  except  tlie  po««ib)c*  atlricc  and 
consent  of  the  Senate.  Any  Act  which  aesumei  to  prescribe  the  man- 
ner in  whiuh  the  President  shall  make  his  choice  uf  public  Bcrvants 
must,  therefore,  be  merely  advisory  :  the  President  may  accept  its  direc- 
tions  ornot  as  he  pleases.  The  only  force  that  can  hold  him  to  the 
observance  of  it;*  principle  is  the  force  of  piibtic  opinion. 

1100.  The  Pseaideatial  Sucoessioo.  ~  Id  case  of  the  removal, 
death,  resignation,  or  disability  of  both  the  President  and  Vice-Presi- 
dent, the  office  of  President  is  to  bo  filled  ad  interim  by  the  Secretory 
of  State,  or,  if  he  cannot  act,  by  the  Secretary  of  the  Treasury,  or,  in 
case  he  cannot  act,  by  the  Secretary  of  War ;  and  so  on,  in  succession, 
by  the  Attorney  General,  the  Postmaster  General,  the  Secretary  of  the 
Kavy,  or  the  Secretary  of  the  Interior.  None  of  these  officers  can  act, 
faowcver,  unless  he  have  the  qualifications  ns  to  a^e.  citizenship,  and  resi- 
dence ^(^quired  by  the  Constitution  of  occupapts  of  the  presidential  chair. 

Until  this  arrftngement  was  made,  by  act  of  Congress  in  1880,  the 
'succession'  passed  drsi  to  the  president  pro  tempore  of  the  Senate, 
and,  failing  bim.  to  the  Speaker  of  tiie  House  of  Kepresentatives,  This 
was  found  inconvenient  because  there  are  intervals  now  and  ngtiin  when 
there  is  neither  a  president /iro  tempore  of  the  Senate  nor  a  Speaker  of  the 
House. 

1107.  Relations  of  the  Executive  to  Congress.  — The  only 
provisions  contained  in  the  Constitution  concerning  the  rela- 
tion of  the  President  to  Congress  are  these :  that  "  he  shall, 
from  time  to  time,  give  to  the  conj^ress  iit formation  of  the 
state  of  the  union,  and  recommend  to  their  consideration  snch 
measures  as  he  shall  judge  necessary  and  expedient " ;  and  that 
**  he  may,  on  extraordinary  occasions,  convene  both  houses,  or 
either  of  them,"  in  extra  session,  "and,  in  case  of  disagree- 
ment between  them,  with  respect  to  the  time  of  adjournment, 
he  may  adjourn  them  to  such  time  as  he  shall  think  proper" 
(Art.  IL,  sec.  iii.).  His  power  to  inform  Congress  concerniug 
the  state  of  the  union  and  to  recommend  to  it  the  passage  oi 
measures  is  exercised  only  in  the  sending  of  annual  and  special 
written  '  messages.' 

1108.  Washington  and  John  Adams  interpreted  the  clause  to  mean 
Ihat  Ihey  might  addrcM  Congreu  in  person,  as  the  sorereign  in  Eng- 
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Coaftif  wert  spokes 
tn  luegtecliTe 
kktfv  4ib  iMbit  «H  *>C— !!■■■  I  aad  tlie  fMbiM  of  written  nw*- 
MfW  ««•  uMgB»»et4  aod  finiiljr  csuUMmC  (Cmpn*  mc.  079.) 
Pfiiily,  iud  Ac  PftiMart  mC  m  daed  tke  muter  mgaben  new  m^mI^ 
mtvte,  fUt  duM  o<  tke  OwlfTiiiiun  HrighS  lrfi<iM«*el7  hftvc  beea 
nu4e  tke  Iu—JmUm  for  a  aih  aurr  habitat  oad  infiwil,  oad  jK 

Ofiteioci  botoie—  Ihe  yHfllM  mmd  Cim^i  i.  ■■-  nariiig  been  int«rp*vted» 
however,  to  «s«lvde  the  Praideot  tnm  aoj  bvi  the  OMiet  f onsd  nd 
hwflwtaAl  Bttennce  of  fwrf imcfory  aiKice,  our  fedenl  ei8LwUt»  and 
Itghtal'MW  bftve  been  thiit  off  ffwn  co  upeimtion  sad  mntaol  ooaftdcBoc  to 
•B  CKlost  to  which  DO  oCher  mo6m  ijitrffl  faraUbM  a  par&UeL  !■  >U 
other  modern  goicrimief  the  bcod«  of  tbe  athmuutrmtiTc  depertmcxMa 
•re  grven  the  right  to  tit  in  the  legislative  bodj  and  to  take  part  in  iti 
procredino*  1^  legitlatare  and  cxecatiTe  are  thos  aatoctated  hi^och 
a  waj  that  ihe  miniaten  of  itate  can  lead  tbe  faonsef  without  dicta-ting 
to  them,  and  the  minbten  themselrea  be  controlled  wtthont  being  nua- 
onderatood^  —  to  sach  a  w»j  that  tbu  two  partj  of  tbe  ^Temmenl  which 
■hoatd  he  moat  cloielj  co-ordinate<l,  the  part,  namel/.  by  which  the 
laws  arc  made  and  the  part  hj  wluch  the  laws  are  executed,  toMj  he  kept 
fal  eloae  harmony  and  intimate  co-operation,  with  tbe  resale  of  f^twiag 
cohenaoa  to  llie  action  of  the  one  and  energy  to  tbe  action  of  the  ailhar. 

1 109,  The  Executive  Departmcnti.  —  The  Constitution  does 
not  providfl  for  the  creation  of  executive  departments,  but  it 
takes  it  for  granted  that  such  departments  will  be  founded. 
Thus  it  saj8  (Art.  II.,  sen.  ii.,  par,  1,  2)  that  the  President 
"  may  require  the  opinion,  in  writing,  of  the  principal  officer  in 
eui^x  of  the  executive  departments,  upon  any  subject  relating 
to  tbe  duties  of  their  refipective  offices,*'  and  that  Congress 
may  vest  the  appointment  of  such  inferior  officers  as  it  may 
MO  fit  '*in  the  he^ods  of  departments."  The  executive  depart- 
mentB  consequently  owe  Uteir  creation  and  organization  to 
statute  only. 

lliO.  Tlie  first  Congress  erected  four  such  departments, 
namely,  tlie  departments  of  State,  of  the  Treasury,  of  War, 
and  of  Justice.  In  17D8  the  management  of  the  navy,  which 
had  at  tirst  been  included  in  the  duties  of  the  AVar  Ocfiartment, 
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was  eiitrusttid  to  a  special  Department  of  the  Navy ;  in  ltS29 
the  ix)st  ofiice,  which  had  been  a  subdivision  of  the  Treasury, 
•was  created  an  independent  Department;  and  in  1849  a  De- 
partment of  the  Interior  was  organized  to  receive  a  miscellany 
of  functions  not  easy  to  classify,  except  in  the  feature  of  not 
belonging  properly  within  any  department  previously  created. 


A  similar  clinracter,  it  ia  interesting  to  remark,  may  be  attributed  to 
some  corresponding  department,  bearing  either  iliis  iiaioe  or  a  name  of 
like  signifiuanoe,  in  almost  every  other  modern  government.  There  U 
eTcrywherc  a  department  of  slate  to  reccire  functions  not  otherwise 
specially  disposed  of. 


1111,  In  18S9  there  was  added  to  these  a  Department  of 
Agriculture.  We  have,  thu.n,  at  present,  eight  executive  de- 
Iiai-tments,  viz.:  (1)  A  Department  of  State,  which  is  what 
would  be  called  in  most  other  governments  our  "  foreign  office/* 
having  charge  of  all  the  relations  of  the  United  States  with 
foreign  countries. 

1112.  (2)  A  Department  of  the  Treasury,  which  is  the 
financial  agency  of  the  government,  and  whose  functions  cover 
the  collection  of  the  public  revenues  accruing  through  the  cus- 
toms duties  and  the  taxes  on  whiskey  and  tolxwjco,  their  safe 
keeping  and  their  disbursement  in  accordance  with  the  appro- 
priations from  time  to  time  made  by  Congress ;  the  auditing  of 
the  accounts  of  all  departments ;  the  supervision  and  regulation 
of  the  national  banks  and  of  the  currency  of  the  United  States ; 
the  coinage  of  money ;  and  the  collection  of  certain  industrial 
and  other  statistics. 

This  Department,  tliereforc,  contains  within  it  the  treasury  and  corop- 
trolling  funci-tons  which  in  the  states  are  separated. 

1113.  To  this  Department  is  attached  also  the  Bureau  of  Printing 
and  En^raoing,  by  which  all  the  printing  of  public  documents,  etc^  is 
done. 

1114.  (3)  A  Department  of  War,  which  has  charge  of  the 
military  forces  of  the  Union; 
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tlie  public  lands  {General  Land  Office);  (iii.)  Of  the  gorcm- 
iniiiit*8  dealiugs  with  the  Indians,  a  function  which  is  exercised 
through  a  special  Commissioner  of  Indian  Affairs  in  Washing- 
ton and  various  agencies  estahlished  iu  different  parts  of  the 
Indian  country. 

It  i«  tliroagh  this  Indian  Bureau^  for  example,  that  all  laws  oonceni- 

ing  the  bc ttlement,  asaiatanc'e,  or  superviRion  of  the  tribes  are  a'lminii- 
terecl,  as  well  as  all  laws  concerning  the  payment  of  clalnu  made  upon 
the  fodernl  government  for  compensation  for  depredations  committed 
hy  the  Indians,  and  laws  touching  the  distribution  and  tenure  of  land 
among  the  Indians. 

(iv.)  Of  the  paying  of  pensions  and  the  distribution  of  bounty 
lauds,  a  function  which  it  exercises  through  a  special  Commis- 
ttloner  of  Pensions ;  (v.)  ( )f  the  issuing  and  recording  of  patents 
and  the  preservation  of  the  models  of  all  machines  patented : 
for  the  performance  of  these  duties  tlierc  is  a  Patent  Office; 
(vi.)  Of  the  keeping  and  distribution  of  all  public  documents 
{Supeiintendent  of  Public  Documents)  ;  (vii.)  Of  the  auditing 
of  the  accounts  of  certain  railway  companies,  to  which  the 
United  States  government  lias  granted  loans  or  subsidies,  and 
the  enforcing  of  the  laws  passed  by  Congress  with  reference  to 
such  roads  {Office  of  the  Commissioner  of  Ilaiiroads)  ;  (viii.) 
Of  the  collection  of  statistical  and  other  information  concern- 
ing education,  and  the  diffusion  of  the  information  so  collected 
for  the  purpose  of  aiding  the  advance  and  systematization  of 
education  throughout  the  country  (The  Office  of  Education) ; 
(ix.)  Of  the  superintendence  of  the  government  hosj)ital  for 
the  insane  and  the  Columbia  Asylum  for  the  Deaf  and  Dumb. 

Many  of  these  anbdivisions  of  the  Inlorior,  though  in  strictnefls  sab* 
ject  to  the  oTersight  and  control  of  the  Secretary  of  the  Interior,  have 
in  reality  a  very  considerable  play  of  independent  movement. 

1119.  (S)  A  Department  of  Agriculturei  which  is  charged 
with  furthering  in  every  possible  way,  by  the  collection  of 
information  not  only,  but  also  by  the  prosecution  of  scientific 
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SUMMARY:    CONSTITUTIONAL   AND   ADMINIS- 
TUATiVK    DEVELOPMENTS. 


1121.  Continuity  of  Development.  —  From  the  dim  morning 
hours  of  history  when  the  father  was  king  and  priest  down  to 
this  modem  time  of  history's  high  noon  when  nations  stonfl 
forth  full-gpown  and  self-governed,  the  law  of  coherence  and 
continuity  in  jmlitical  development  has  suffered  no  serious 
breach-  Human  choice  has  in  all  stages  of  tho  great  world- 
proeessesof  |>olitics  liad  its  part  in  the  shaping  of  institiitious; 
but  it  has  never  been  within  its  power  to  proeeed  by  leaps  and 
bounds  :  it  has  been  eontined  to  atlaptation,  alto^(*ther  shut  out 
from  raw  invention.  Institutions,  like  morals,  like  all  other 
forms  of  life  and  conduct,  have  had  to  wait  upon  the  slow,  the 
almost  imperoeptible  formation  of  habit.  The  most  absolute 
monarchs  have  had  to  learn  the  moods,  observe  the  traditions, 
and  respect  the  prejudices  of  their  subjects ;  the  most  ardent 
reformers  have  had  to  loam  that  to  outrun  the  sluggish  masses 
was  to  render  themselves  powerless.  Kevolution  has  always 
been  followed  by  reaction,  by  a  return  to  even  less  than  the 
normal  speed  of  political  movement.  Political  growth  refuses 
to  be  forced;  and  institutions  have  grown  with  the  slow 
growth  of  social  relationships ;  have  changed  in  response,  not 
to  new  theories,  but  tti  new  circumBtauf'.cs,  The  erolutiona  of 
politics  have  been  scarcely  less  orderly  and  coherent  than  those 
of  the  physical  world. 
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1122.  The  order  discoverable  in  institutional  develop- 
ment is  nut  uf  liourbL^  tlnj  onler  of  perfect  uniformity:  iustitu- 
tions,  like  the  races  which  have  developed  them,  have  varied 
iutinitely  according  to  their  environment.  Climate,  war,  geo- 
grajjliical  situation  have  shaped  them :  the  indnite  play  of 
human  thought,  the  infinite  many-sidedness  of  human  character 
have  been  reflected  in  them,  liut  the  great  stages  of  develop- 
ment have  remained  throughout  clear  and  almost  free  from 
considerable  irregularities.  Tested  by  history's  long  measure- 
ments, the  lines  of  advance  are  seen  to  be  singularly  straight. 

1123.  Course  of  Development  in  the  Ancient  World-  —  If 
the  Ixmd  of  kinship  was  at  first  clear  and  unmistakable,  it 
must  ere  long  have  become  much  leas  defined  in  the  broatlened  ^j 
Family.  When  the  Family  became  merged  in  the  still  wider  ^M 
Community,  solidarity  rcmaiuoil  and  a  strong  seyise  of  kinship, 
but  the  reality  of  kinship  had  no  doubt  largely  departed,  and 
law  had  begun  to  take  on  a  public  character,  to  bear  the  sano- 
ti(m  of  all  rather  than  the  sanction  of  a  single  supreme  person. 
Kinship  was  typified  still  in  the  hereditary  cliaracter  of  the 
kingship;  but  the  king  was  now  the  representative  of  the  com- 
munity rather  than  its  master.  The  Community  developed 
into  the  city-state :  and  further  than  this  the  ancient  jjooplea 
did  not  go.  In  Rome  and  in  the  great  city-states  of  Greece 
the  conception  of  citizenship  supplants  the  idea  of  kinship :  the 
State  becomes  virtually  jwrsonified  in  the  thought  of  the 
time :  it  is  the  centre  of  civic  affection  and  the  object  of  all 
civic  virtue:  the  public  officer  rules  not  in  his  own  name  but 
in  the  name  of  the  State.  Around  Rome  at  last  there  grows 
tip  a  vast  Empire  ;  but  it  is  Bome^s  Empire,  —  the  world  has 
fallen  into  the  hands  of  a  city,  and  the  oidy  citiaenship  that 
Caracalla  can  bestow  is  the  citizenship  of  Rome.  This  city- 
statehood  is  the  last  word  of  the  ancient  world  in  politics. 

1124.  The  Feudal  System  and  the  Modern  Monarch. — 
When  the  Germans  emerge  we  have  the  State  in  a  new  aspect, 

iations  are  moving  in  arms,  and  the  Host  is  now  the  State, 
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Commandera  of  Hosts  are  the  kings  of  the  new  order  of  things. 
The  Host  settles  on  the  lands  of  the  old  Koman  dominions, 
and  that  military  tenure  is  devoloj>ed  which  we  have  learned 
to  call  the  Feudal  System.  This  Feudal  System,  when  it  has 
worked  its  perfect  work,  in  such  countries  as  France  and  Ger- 
many, brings  forth  still  a  third  ty|>e  of  kingship:  we  presently 
have  the  king  who  owns  his  kingdom  as  supreme  feudal  lord : 
the  king  who,  having  absorbed  fief  after  fief,  at  last  possesses 
his  kingdom  by  a  perfected  legal  title,  whose  realm  is  his 
estate.  This  is  the  king  who  becomes  the  sole  source  of  law 
and  of  justice,  the  king  who,  in  onr  day,  grants  out  of  his 
abundant  grace  rights  and  constitutions  to  his  people. 

1125.  England's  Contribution.  —  Wliere  the  Feudal  System 
fails  of  its  full  fruitage,  as  in  England,  where  freehold  estates 
are  not  blotted  out,  where  tenure  of  the  king  as  overlord  is  a 
theury  but  never  a  reality,  and  where  local  self-government  ob- 
tained a  lasting  rootage  in  the  national  habit,  political  devel- 
opment takes  another  course.  There  political  liberty  abides 
continually,  in  one  form  or  another,  with  the  people,  and  it  is 
their  operative  power  which  gives  to  liberty  expansion,  and 
which  finally  creates  the  constitutional  state,  the  limited  mon- 
archy, the  free  self-governing  nation.  Out  of  the  fief  grew  the 
kingdom;  out  of  the  freehold  and  local  seLf-government  grew 
the  constitutional  state ;  out  of  the  constitutional  state  grew 
that  greatest  of  political  developments,  the  free,  organic,  self- 
conscious,  self-directing  nation,  with  its  great  organs  of  popular 
representation  and  its  coastitntioiial  guarantees  of  liberty. 

1126.  The  Romans  and  the  English. — In  this  history  of 
development  two  nations  stand  forth  pre-eminent  for  their 
pfilitical  capacity:  the  Roman  nation,  which  welded  the  whole 
ancient  world  together  under  one  great  organic  system  of  gov- 
ernment, and  which  has  given  to  the  modem  world  the  ground- 
work of  its  systems  of  lawj  and  the  English  nation,  which 
gave  birth  to  America,  which  has  "dotted  over  the  whole  sur- 
face of  the  globe  with  her  possessions  and  military  posts,*'  and 
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power  in  Borne  was  slowly  pared  down  to  be  dealt  out  in  porta 
to  plebeian  officials,  so  has  the  royal  jwwer  in  England  been 
piece  by  piece  transferred  to  the  hands  of  ministertt,  the  peo- 
ple's representatives.  The  whole  political  method  of  the  two 
peoples  is  the  same :  the  method  of  change  so  gradual,  so  tem- 
pered with  compTomist}  and  discretion,  so  retarded  and  moder- 
ated by  persistent  habit  that  only  under  the  most  extraordinary 
pressure  is  it  ev»?r  liastcned  into  actual  revulutiou. 

1128.  Popular  Initiative  in  Rome  and  England.  —  Doubt- 
less much  of  this  likeness  uf  tenij»erament  and  method  is  due 
to  the  fact  that  both  in  Itome  and  in  England  it  has  been' the 
nation,  and  not  merely  a  small  governing  class,  which  has 
been  Ikehiml  political  rJiange.  The  motive  ]x)wer  was  popular 
initiative:  the  process  of  change  was  the  lalxjrcd  process  of 
legislation,  the  piece-ine:d  eonstmctiuii  whicli  is  to  bo  com- 
pounded out  of  the  general  thought.  Measures  luive  liad  in 
both  cases  to  bo  yjrepared  for  the  general  ucceptiLnoe ;  and 
popular  action,  wherever  it  is  the  wont  for  the  {leopla  to  act, 
is  always  oonsi»rvative  action.  A  kiug*s  law-making  is  apt  to 
be  rapid,  thorough,  consistent  j  but  a  nation's  law-making, 
devised  and  struggled  for  piece  by  piece,  cannot  be.  The  ple- 
beians in  Home,  fighting  inch  by  inch  t'twards  the  privileges 
which  they  eovet*>d,  the  [lenple  iu  England  making  their  way 
by  long-protracted  efforts  towards  the  control  they  desired  to 
exercise,  have  had  to  advance  with  painful  slowness,  and  to  be 
content  with  one  jiicce  at  a  time  of  the  ]iowor  they  strove  for. 

1120.  Rome's  Change  of  System  under  the  Empire. — 
With  the  full  ebtJiblishment  of  imi>ei*ial  forms  of  government 
Rome  lost  the  oonservativo  habit  of  her  republican  period. 
The  methods  of  the  first  emperor,  indeed,  were  slow  and 
cautious  iu  the  highest  degree  :  Augustas  avoided  all  show  or 
name  of  imi>cnal  power:  carefully  regardful  of  republican 
sentiment  and  spirit,  which  he  knew  to  be  not  yet  extinct,  ho 
simply  accumulated  to  himself  one  by  one  every  republican 
office,  professing  the  while  merely  to  exercise  for  somewhat 
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the  people  of  the  city  of  Rome  backed  iuid  gave  form  to 
Romau  logislation,  for  the  Roman  had  conceived  of  no  system 
of  action  by  a  delegation  of  the  law-making  power.  The  equal 
and  concerted  action  of  widely  diffused  populations  through 
the  infitrumentality  of  representation  was  utterly  unknown  to 
the  ancient  world.  The  county  court  with  its  reeve  and  four 
selected  men  from  each  township,  the  parliament  with  its 
knights  from  the  shire  and  its  hurgesses  from  the  towns, 
instrumentalities  so  familiar  everywhere  now  that  the  world 
has  gone  to  school  to  the  English  in  politics,  were  for  a  long 
time  peculiar  to  England  in  their  best  features.  They  were 
the  peculiar  fruit  of  Teutonic  political  organization  where  that 
organization  had  grown  most  apart  from  the  Roman  influence, 
in  England,  not  on  the  Continent,  penetrated  as  the  continental 
lands  were  everywhere  by  the  Romau  example.  Rome  had 
had  no  similar  means  of  holding  her  vast  populations  together 
in  active  political  co-operation  and  living  union.  Therefore,  as 
her  conquests  spread,  her  system  became  more  and  more  cen- 
tralized and  autocratic.  The  English  could  hold  populations 
together,  however  large  they  might  be,  by  means  of  representa- 
tive assemblies;  but  the  Roman,  who  knew  no  method  of 
admitting  scattered  peoples  to  a  part  in  the  central  govern- 
ment, who  knew  no  popular  assemblies  except  those  in  which 
all  citizens  should  be  actually  present  and  vote,  could  hold  an 
extended  empire  together  only  by  military  force  and  the  stern 
discipline  of  subordination. 

This  has  much  to  do  with  the  next  topic. 

1131.  The  Development  of  Legislatures.  —  Perhaps  the 
most  distinguishing  feature  of  modem  as  compared  with 
ancient  jKiUtics  is  the  difference  between  the  sphere,  the  mode, 
and  the  instrumentalities  of  legislation  now,  and  the  character 
and  methods  of  legislation  among  the  classical  nations.  Repre- 
sentative law-making  bodies  are  among  the  commonplace 
institutions  of  the  political  world  as  we  know  it :  but  no  such 
assembly,  as  I  have  already  said,  was  ever  dreamed  of  by  any 
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bettor  thought  of  later  times  ha«,  however,  declared  for  ft 
far  different  view  of  the  representative's  ofRce,  has  claimed  for 
the  representative  the  ])ri\Hlegeof  following  his  own  judgment 
upon  public  questions,  of  acting,  'not  as  the  mouthpiece  but 
rather  jls  the  fully  eniix>wered  substitute  of  Ids  constituents. 

IVU.  Scope  of  Modem  Legislation.  —  The  question  is  of 
the  greater  importance  beoiMise  of  the  extraordinary  Bcof*e  of 
lefpslation  in  the  modem  state,  and  of  the  extreme  complexity 
nowadays  attaching  to  all  legislative  questions.  Time  was, 
in  the  infancy  of  national  representative  IxMliea,  when  the  rep- 
resentatives of  the  people  were  called  u|»on  simply  to  give  or 
refuse  their  assent  to  laws  pre[>ared  by  a  king  or  by  a  privi- 
leged class  in  the  state ;  Init  that  time  is  far  passed.  The 
motlern  representative  litis  to  judge  of  the  gravest  affairs  of 
government,  and  has  to  judge  as  an  originator  of  policies.  It 
is  his  duty  to  adjust  every  weif^hty  plan,  preside  over  every 
imj>ortant  reform,  provide  for  every  passing  need  of  the  state. 
All  the  motive  power  of  government  rests  with  him.  His  task, 
therefore,  is  as  complex  as  the  task  of  gtiveming,  and  the  task 
of  governing  is  as  complex  as  is  the  play  of  economic  and  social 
forces  over  which  it  has  to  preiiide.  Law-making  now  moves 
with  a  freedom,  now  sweeps  through  a  field  unknown  to  any 
ancient  legislator;  it  no  longer  provides  for  the  simple  needs 
of  small  city-states,  but  for  the  necessities  of  vast  nations, 
numbering  their  tens  of  millions.  If  the  representative  be  a 
mere  delegate,  local  interests  must  clash  and  contend  in  legis- 
lation to  the  destruction  of  all  unity  and  consisteTioy  in  jjolicy ; 
if,  however,  the  representative  be  not  a  mere  delegate,  but  a 
fully  empowered  member  of  the  central  government,  coherenae, 
consistency,  and  power  may  be  given  to  all  national  move- 
ments of  self-direoUon. 

1135.  The  Making,  Execution.,  and  Interpretation  of  Law. 
—  The  question  of  the  pW^e,  character,  and  functions  of  legis- 
lation is  in  our  days  a  very  different  question  from  any  that 
faced  the  ancient  politician.    The  separation  of  legislative. 
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judioial,  and  executive  functions  is  a  quite  modem  develop- 
ment iu  politics,  and  we  have  questions  to  settle  oonceming 
the  integration  of  these  three  functions  which  could  not  have 
arisen  in  any  ancient  state.  In  the  early  days  when  tlie  family 
was  the  state ;  in  tlie  later  days  when  the  political  organiza- 
tion, although  it  had  lost  .the  father's  omnipotent  jurisdiction, 
still  rested  upon  the  idea  of  kinship  ;  and  even  in  still  later 
times  when  fornis  of  government  inherited  from  these  primi- 
tive conceptions  still  persisted,  all  the  functions  of  government 
were  vested  in  a  single  individual  or  in  a  single  body  of  indi- 
viduals, in  a  father-king  or  in  an  assembly  of  elders.  Even 
in  highly  developed  free  states  like  Athens  no  adequate  or 
complete  recognition  of  any  essential  difference  in  the  charac- 
ter of  the  several  duties  of  the  judge,  the  executive  oflicer,  and 
the  law-maker  is  discoverable.  It  was  a  very  modem  concep- 
tion that  governmental  functions  ought  to  be  parcelled  out 
according  to  a  careful  classification.  The  ancient  assembly 
miuie  laws,  elected  officers,  passed  judgment  upon  offenders 
against  the  laws,  and  yet  was  conscious  of  no  incongruity.  It 
was  before  the  day  when  anyone  could  be  shocked  by  such  a 
uonfusion"of  powers. 

1136.  Modern  politicians  are,  however,  greatly  shocked  by 
such  confusions  of  function.  They  insist,  as  of  course,  that 
every  constitution  shall  sejjarate  the  tliree  'departments'  of 
government,  and  that  these  departments  shall  be  in  some  real 
senfle  independent  of  each  other;  so  that  if  one  go  wrong  the 
othora  may  check  it  by  refusing  to  co-operate  with  it.  In  no 
enlightened  modem  system  may  the  legislator  force  the  judge, 
or  the  judge  interfere  with  the  privileges  of  the  legislator,  or 
judge  or  legislator  wrongly  control  the  executive  officer. 

1137.  Charters  and  Constitutions.  — This  division  of  powers 
between  distinct  branches  of  government  has  been  greatly  em- 
pLosized  and  develoi>ed  by  the  written  constitutions  so  charao- 
teristic  of  modern  j)olitical  practice.  These  constitutions  have  by 
no  means  all  had  the  same  history,  and  they  differ  as  widely  in 
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character  as  in  origin ;  but  in  every  CiOse  they  give  sharp  defi- 
niteness  to  the  organs  and  methods  of  government  which  illua- 
tratp  the  most  salient  points  of  modern  political  development. 
Onr  own  constitutions,  aa  we  have  seen  (sec.  860),  originated  in 
grants  from  the  English  crown,  for  which  were  substituted,  in 
the  days  following  the  war  for  Independence,  grants  by  the 
people.  Originally  royal,  they  are  now  national  charters  :  and 
they  have  been  kept  close  to  the  people,  firmly  based  upon 
their  direct  and  explicit  sanction.  The  constitutions  of  Switz- 
erland bear  a  like  character:  proceeding  fn)m  the  f*oplp,  they 
rest  in  all  points  upon  the  4)eople's  continuing  free  choice. 

1138.  In  France,  on  the  contrary,  the  people  liave  as  yet 
had  no  direct  part  in  constitution-making.  Frencli  coristitn- 
tions  have  in  all  cases  been  both  made  and  adopted  by  con- 
stituent assemblies :  at  no  stage  are  tlie  people  called  upun  for 
thf'ir  opinion, — not  even  after  the  constitution  has  lieen  for- 
iimluted :  its  adoption,  like  its  construction,  is  a  matter  for  the 
coiistitueut  assembly  alone:  it  is  given  to  the  i)eople,  not  ac- 
cepted by  them.  The  jireaent  constitution  of  the  Republic  was 
even  framed  and  adopted  by  a  convention  which  could  show  no 
claim  to  liave  been  elected  as  acoustitumt  assembly  (sec.  .til). 

llti\>.  Creation  vs.  Coafirmation  of  Liberties  by  Constitu- 
tion. —  This  process,  of  the  gift  of  a  constitution  to  the  people 
by  an  assembly  of  their  own  choice^  may  be  said  to  be  interme- 
diate between  our  own  or  the  Swiss  practice,  on  the  one  hand, 
and  tlie  practice  of  the  monarchical  states  of  Europe,  on  the 
othefj  whose  constitutions  are  the  gift  of  monarchs  to  their 
j>eople.  In  many  cases  they  Lave  been  forced  from  reluctant 
monarchs,  as  Magna  Charta  was  wrung  by  the  barons  from 
John:  but  whether  created  by  stress  of  revolutiouj  as  in  so 
many  states  in  1848  (sec.  396),  or  framed  later  and  at  leisure, 
as  in  Prussia  (sec.  3%).  they  have  been  in  the  form  of  royal 
gifts  of  right,  have  not  confirmed  but  created  liberties  and 
privileges. 

1140.    Our  own  charters  and  constitutions  have,  on  the  coo- 
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simply  agreed  to  act  in  oonoert  touching  certain  nuittera  o£ 
common  interest. 

1142.  The  modem  federal  Btate,  on  the  contrary,  ia  a  single 
fLod  complete  political  jiersonality  tuuemg  mUiunH:  ib  is  not  ii 
mere  relationsbi])  existing  l)otwe(Mi  sejtarute  states,  hut  is  itself 
a  State,  To  use  two  ea^jressive  German  terms,  a  confederation 
is  a  iStaatenbund  merely,  while  a  federal  state  ie  a  Buiuhsslaat* 
Confederation  and  federal  state,  have  this  peenliarity  in  com- 
mon, they  are  both  constituted  by  the  association  of  disMnct, 
independent  communities  i  but  under  a  confederation  these 
communities  practically  remain  distinct  and  independent,  jvhilo 
within  a  federal  state  they  ore  practically  welded  together  into 
a  single  state,  into  one  nation. 

1U3.  Under  both  fnrmt,  howerpf,  It  Iub  prorcd  po^iible  to  mnko 
proriaion  for  the  AesocJAtion  upon  the  beat  temm  of  mutuRl  help  and 
support  of  oommunUica  unlike  In  almoat  tvery  feature  of  local  life, 
and  eren  of  conimunitiei  direr8c^  in  raoe,  without  an/  Runrnder  of  tlieir 
individuality  or  of  their  freedom  to  develop  each  its  eharactcristic  life. 
NothinfT  could  well  be  concelTed  moro  tlexiblo  than  a  lysteni  which  can 
bold  together  German,  French,  and  Italian  elements  a8  the  Swiss  con- 
stitution does. 

1144  Distinguishing  Marks  of  the  Federal  State.  ^  The 
federal  state  has,  as  contrasted  with  a  confederation,  these  dis- 
tinguishing feabirpB :  {a)  a  permanent  surrender  on  the  part 
of  the  constituent  ooinmunitiea  of  their  right  to  act  indej)en- 
dently  of  each  other  in  matters  wliich  touch  the  common  inter- 
est, and  the  consequent  fusion  of  these  communities  into  what 
is  practically  a  single  state.  As  regards  other  states  tliey  have 
merged  their  individuality  into  one  national  whole :  the  lines 
which  separate  them  are  none  of  them  on  the  outside  but  all 
on  the  inside  of  the  new  organism,  {b)  The  federal  state  pos- 
sesses a  special  body  of  federal  law,  a  special  federal  jurispru- 
denoe  in  which  is  expressed  th«  national  authority  of  the  com- 
pound state.  This  is  not  a  law  agreed  to  by  the  constituent 
communities :  as  regards  the  federal  law  there  ore  uo  constituent 
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communities :  it  is  the  Bpoken  will  of  the  new  oommnnitj,  the 
Uuioii.  (c)  There  results  a  new  conception  of  sovereignty. 
There  exists  in  the  federal  atite  no  completely  sovereign  body, 
and  the  functions  of  sovereignty  are  parcelled  out  among 
autlioritiea  national  and  local.  In  certain  spheres  of  state  action 
th<!  authorities  of  the  Union  are  entitled  to  speak  the  common 
will,  to  utter  laws  whit^h  are  tlie  supremo  law  of  the  land ;  in 
other  spheres  of  state  action  the  constituent  communities  still 
act  with  the  full  autonomy  of  completely  independent  states. 
The  one  set  of  authorities  is  no  more  sovereign  than  the  other: 
the  attributes  of  sovereignty  are,  so  to  say,  *  in  commission.' 

1145.  All  modem  federal  states  have  written  constitutions; 
but  a  written  constitution  is  not,  of  course^  an  essential  cluir- 
actcristic  of  federalism,  it  is  only  a  feature  of  high  convenience; 
such  delicate  co-ordinato  rights  and  functions  as  are  cbaruc- 
teristio  of  federalism  must  bo  cjirefully  defined:  each  set  of 
authorities  must  have-its  definite  commission. 

\HQ,  It  U  not  certain  that  the  federal  state,  as  thtu  described,  U  not 
a  merely  temporary  phenomenon  of  puliiics.  It  is  plain  from  the 
history  of  modern  federal  states,  —  a  history  as  yet  extremely  brief, — 
that  tlie  strong  tendency  of  Huch  organization  is  towards  the  transmute- 
tiun  of  the  federal  into  a  unitary  state,  After  union  is  once  firmly 
established,  not  in  the  interest  only  but  also  in  the  aCfections  of  the 
people,  the  drift  would  seem  to  be  in  all  cases  towards  consoUdatioo. 

J  M7.  Existing  Parallels  and  Contrasts  in  Organization.  — 

Thr  differouces  which  emerge  most  prominently  ufjou  a  oom- 
jMirison  of  modern  systems  of  government  are  differences  of 
ailuiiuistrativo  organiTation  chiefly  and  differences  in  the  rela- 
tionship l>ome  by  Executives  to  Legislatures, 

1148.  Administrative  Integration:  Relation  of  Ministers 
to  the  Head  of  the  Executive.  — One  of  the  chief  points  of  in- 
ten.'st  and  iDij)ortanoe  toucbiug  any  system  of  administration 
is  the  relations  which  the  ministers  of  state  bear  to  the  head 
of  the  Executive.  Of  course  much  of  the  consistency  and 
success  of  policy  depends  upon  the  presence  or  absence  of  a 
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single  guiding  will :  if  ministers  be  without  real  leadership, 
they  are  probably  without  energy  or  success  in  jiolicy,  if  not 
positively  at  odds  with  each  other. 

1149.  Under  our  own  system  the  heads  of  deitartmeuts  are 
of  course  brought  together  into  at  least  nominal  unity  by  their 
eommon  subordination  to  the  Prcaidcnt.  Although  they  are, 
as  we  have  seen  (sec.  1097),  rather  the  colleagues  than  the  ser- 
vants of  the  President,  his  authority  is  yet  always  in  the  last 
resort  final  and  decisive :  the  secretaries  have  had  very  few 
[Kiwers  conferred  upon  them  by  Congress  in  tlie  exercise  of 
which  they  are  not  more  or  less  subject  to  x>i^sidential  over- 
sight and  control.  The  President  is  in  a  very  real  sense  head 
of  the  Executive.  In  France  and  England,  on  the  contrary, 
the  nominal  head  of  the  Executive  is  not  its  real  head.  Not 
the  President  or  the  sovereign  but  the  Prime  Minister  speaks 
the  decisive  word  in  administration  and  in  the  initiation  of 
policy, — and  the  Prime  Minister  only  so  far  as  he  can  carry 
his  colleagues  with  him.  The  headship  of  the  President  and 
the  sovereign  is  in  large  j)art  formal  merely,  being  real  only  in 
proportion  to  the  influence  given  them  by  their  interior  position 
j£  regards  affairs.  The  influence  of  the  Prime  Minister  is  the 
Yital  integrating  force.  Perhaps  it  is  safe  to  say  that  only  in 
Germany,  among  constitutional  states,  have  we  an  example  of 
a  supreme  guiding  will  in  administration.  The  Emperor's  own 
will  or  that  of  the  vice-regent  Chancellor  is  tlie  real  centix;  and 
source  of  all  policy:  the  heads  of  department  are  ministers 
of  that  will.  And  there  is  of  course  under  such  a  system  an. 
energy  and  coherence  of  administrative  action  such  as  no  other 
system  can  secure.  The  grave  objection  to  it  is  the  absorption 
of  so  much  vitality  by  the  head  of  the  state  that  its  outlying 
parts,  its  great  con.stituent  members,  the  people,  are  drained 
of  their  political  life. 

1150.  Relations  of  the  Administration  as  a  Whole  to  the 
Ministers  as  a  Body.  — Scarcely  less  important  from  an  ad- 
ministrative jMjint  of  view  than  the  relations  of  the  ministers 
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to  the  head  of  the  Executive  is  the  relation  of  tho  administra- 
tion as  a  whole,  both  central  and  local,  to  the  ministers  as  a 
body.  We  have  seen  (sees.  974,  993)  that  in  tlie  conimun- 
woalths  of  our  own  Union  there  is  in  tliis  reganl  practically 
no  adxuinistrative  integration,  that  the  ceutml  officers  of  a<l- 
ministnition  do  not  as  a  rale  constitute  a  controlling  but  only 
a  suijorior  sort  of  clerical  body.  In  our  federal  organization 
we  have  the  President  as  supreme  chief,  but  the  e^abinc^tasa 
body  does  not  uKually  exercise  ajiy  concerted  control  over  ad- 
ministration taken  as  a  whole.  Its  counsellings  are  confined 
for  the  most  part  to  political  questions:  administrative  ques- 
tions are  decided  separately,  by  each  department  for  itself, 
the  only  real  central  authority  in  administrntive  matters  being 
the  President's  opinion,  not  the  counsel  of  his  ministers.  As 
regards  points  of  jubuinistnitive  policy  each  dopjirtment  is  a 
law  unto  itself.  In  P^ngland  we  find  a  slightly  greater  degree 
of  administrative  control  exercised  by  the  Cabinet  as  a  body. 
A  '*  Treasury  minute,"  for  instance,  is  required  for  any  rvdivis- 
iou  of  business  among  the  departments,  and  such  redivisions 
are  presumably  matters  of  agreement  in  Cabinet  council.  But 
even  in  England  the  administrative  control  of  the  Cabinet  is 
rather  the  rMiilt  of  the  iwlitic^al  responsibility  of  the  Cabinet 
than  of  any  conscious  effort  to  integrate  a<lministratiou  by 
the  constitution  of  a  body  which  shall  habitmdly  regulate,  by 
Bemi-jiidieial  processes,  tlie  main  features  and  often  even  the 
details  of  executive  management.  In  France  and  Prussia,  on 
the  contrary,  such  an  effort  is  made,  and  is  mmie  with  effect. 
In  France,  besides  a  Cabinet  of  ministers  whose  function  is 
wholly  political,  there  is  a  Council  of  ministers  whose  single 
oiUce  is  systematic  administrative  oversight,  the  harmonizing 
of  methods,  the  proper  distribution  of  business  among  the  de- 
partments, etc.  (sec.  .325) ;  and  above  tliis  Council  of  ministers^ 
again,  there  is  a  Council  of  State,  a  judicial  Ixxiy  whose  part  it  is 
to  accommodate  all  disputes  and  adjust  all  conflicts  of  jurisdic- 
tion between  the  departments,  as  well  as  to  act  as  tlie  supreme 
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administrative  tribunal  (sec.  353).  In  Prussia  there  is  a  like 
system  ;  a  Staat8mun:/teriu7n  which  to  a  certain  extent  combines 
the  duties  given  in  Prance  to  the  Council  of  Ministers  and  to 
the  Council  of  State,  and  also  a  Council  of  State  which  is  by 
degrees  being  elevated  to  high  judicial  functions  (sec.  4(K)). 

1151.  The  Administration  and  the  Legislature*  —  The  re- 
lations borne  by  the  Admini.stration,  the  branch  wl»ich  executes 
the  laws,  to  the  Legislature,  the  branch  which  luakes  the  laws,  of 
course  touch  tlie  essence  of  a  system  of  government  Logisht- 
tion  and  administration  ought  under  every  well-devised  system 
to  go  hand  in  hand.  Laws  must  receive  test  of  their  wisdom 
and  feasibility  at  tlie  hands  of  administration :  administnition 
must  take  its  energy  and  its  policy  from  legislation.  Without 
legislation  admiuistrntion  must  limp,  and  without  administra- 
tion legislation  must  fail  of  effect.  The  vital  connection 
between  the  two  is  well  illustrated  in  the  matter  of  money 
appropriations  for  the  support  of  administration.  Legislators 
hold,  and  properly  hold,  the  purse-strings  of  the  nation :  only 
with  their  consent  can  taxes  he  raised  or  expended.  Without 
the  appropriations  for  which  they  ask,  administrators  cannot 
efficiently  perform  the  tasks  iiupose<l  upon  them :  but  without 
full  explanation  of  the  necessity  for  granting  the  sums  asked  and 
of  the  modes  in  which  it  is  proposed  to  spend  them  legislators 
cannot  in  good  conscience  vote  them.  A  perfect  understanding 
between  Executive  and  Legislature  is,  therefore,  indispensable, 
and  no  such  understanding  can  exist  in  the  absence  of  rela>- 
tions  of  full  confidence  and  intimacy  between  the  two  branches. 

1152.  The  absence  of  such  a  co-operative  imderstanding  haa 
led  in  France  to  the  gravest  financial  impotency  on  the  part  of 
the  government.  The  Chambers  trust  almost  nothing  concenv- 
ing  appropriations  to  the  authoritative  suggestion  of  the  min- 
isters. The  great  Budget  Committee  (sec.  332)  not  only 
examines  and  revises  but  also  at  pleasure  annuls  or  utterly 
reverses  the  financial  proposals  of  the  ministers :  the  ministers 
are  for  the  most  part  left  entirely  without  x>ower,  and  there- 
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fore  entirely  without  responsibility,  in  the  matter,  and  apjut)- 
priations  follow  the  whim  of  the  Cha-mbers  rather  than  tho 
necessities  of  administration.  In  England  the  ministers  are 
allowed  to  insist  upon  the  appropriation  of  the  sums  they  a&k 
for,  because  they  jvre  held  strictly  responsible  to  ParlLinient 
for  the  jwlicy  involved  in  every  financial  proposal  :  the  means 
of  raising  the  money  desired  rarliainent  is  to  a  certain  extent 
at  liberty  to  suggest  without  implying  distrust  of  the  minis- 
ters ;  but  the  amounts  the  ministers  ask  for  must  be  voted 
unless  Tarlianient  wishes  the  ministers  to  resign.  Confidence 
and  responsibility  go  hand  in  hand  (sees.  686, 689).  Under  our 
own  system  therti  is  practically  no  connn<^rco  between  the  heads 
of  dejxirtments  and  Congress :  the  administration  sends  in  esti- 
mates, but  the  Appropriations  Committees  of  the  houses  decide 
without  ministerial  interference  the  amounts  to  be  granted. 

1153.  Of  course  the  relations  existing  between  the  Execu- 
tive and  the  Legislature  equally  affect  every  other  question  of 
policy,  from  mere  ailministrative  questions,  such  as  the  erec- 
tion of  new  departments,  increases  of  clerical  force,  or  the  re- 
ditftributiou  of  departmental  business,  to  the  gravest  questions 
of  commerce,  diplomacy,  and  war.  The  integration  or  separ 
ration  of  the  Executive  and  the  Legislature  may  be  made  an 
interesting  and  important  criterion  of  the  grade  and  character, 
in  this  day  of  representative  institutions,  of  political  organiza- 
tion in  the  case  of  existing  governments.  Thus  in  England  we 
have  complete  lca(^lership  in  legislation  entrusted  to  the  minis- 
ters, and  to  complete  leadership  is  added  complete  responsibil- 
ity (sees,  686,  68J>).  In  France  we  have  partial  leadership 
(financial  matters  being  excluded)  with  entire  res|K.»n8ibility 
(sec.  327).  In  Prussia,  leadership  without  res|x>ndibility  (sec. 
422)  ;  aud  in  Switzerland  the  same  (sec.  533).  Under  oxn 
own  system  we  have  isolation  p/tw  irresponsibility, — isolation 
and  therefnre  irresponsibility.  At  this  point  more  widely  than 
at  any  other  our  government  differs  from  the  other  govern- 
ments of  the  world.    Other  Executives  lead ;  ours  obeys. 
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1154.  Government  Rests  upon  Authority  and  Force.  -^ 
The  essential  chunicteristic  of  all  govertunent,  whatever  its 
form,  is  authority.  There  must  in  every  instance  be,  on  the 
one  hand,  governors,  and,  on  the  other,  those  who  are  governed. 
And  tlie  authority  of  governors,  directly  or  indirectly,  rests  in 
all  cases  ultimately  on  force.  Government,  in  its  last  analysis, 
is  organized  force.  Not  necessarily  or  invariably  organized 
armed  force,  but  the  will  of  one  man,  of  many  men,  or  of  a 
community  prepared  by  ori^anization  to  realize  its  own  pur- 
poses with  reference  to  the  oominon  affairs  of  tl»e  community. 
Organized,  that  is,  to  rule,  to  doniinate.  The  matdiincry  of 
government  necessary  to  such  an  organization  consists  of  in- 
strumentalities fitted  to  enforce  in  the  conduct  of  the  common 
affairs  of  a  community  the  will  of  the  sovereign  man,  the 
sovereign  minority,  or  the  sovert'ign  majority. 

1155.  Not  necessarily  upon  Obvious  Force. — This  analy- 
sis of  govenuiieiit,  as  consisting  of  authority  resting  on  force, 
is  not,  however,  to  be  interpreted  too  literally,  too  narrowly. 
The  force  behind  authority  must  not  be  ltx>ked  for  as  if  it  were 
always  to  be  seen  or  were  always  being  exeix-ised.  That  there 
is  authority  lodged  with  ruler  or  magistrate  is  in  every  case 
evident  enough  ;  but  that  that  authority  rests  ujxjn  force  is  not 
always  a  fact  upon  the  surface,  and  is  therefore  in  one  sense 
not  always  practically  significant.  In  the  case  of  any  jKirtieular 
government,  the  force  upon  which  the  authority  of  its  officers 
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phrases  ]x)&sibly  describe  tsuificiontly  well  :lU  I'ull-growD  demo- 
cratic systems.  But  no  one  intends  such  expressions  to  conceal 
the  fact  that  the  majority,  wliich  utters  'public  opinion,'  does 
nut  prevail  because  the  minority  are  convinced,  but  because 
they  are  outnumbered  and  have  against  them  not  tho  'p<>pular 
voice'  only,  but  the  'popular  |>ower'  as  well — that  it  is  the 
potential  might  rather  than  the  wisdom  of  the  majority  which 
gives  it  its  rijjht  to  rule.  Wlien  once  majorities  have  learned 
to  have  opinions  and  to  organize  themselves  for  enforcing 
them,  they  rule  by  virtue  of  power  no  less  than  do  despots 
with  standing  armies  or  concerting  minorities  dominating  un- 
organized majorities.  But,  though  it  was  clearly  opinion 
which  ruled  in  primitive  societies,  this  conception  of  the  might 
of  majorities  hardly  seems  to  fit  our  ideas  of  primitive  systems 
of  government.  What  shall  wo  say  of  them  in  connection 
with  our  present  analysis  of  government  ?  They  were  neither 
demooracics  in  which  the  will  of  majorities  chose  the  ways  of 
government,  nor  despotisms,  in  which  the  will  of  an  individual 
controlled,  nor  oligarchies,  in  which  the  purposes  of  a  minority 
prevailed.  Where  shall  we  place  the  force  which  lay  behind 
the  authority  exercised  under  them  ?  Was  tho  power  of  the 
lather  in  the  patriarchal  family  power  of  arm,  mere  domineer- 
ing strength  of  will  ?  AYhab  was  the  force  that  sustained  the 
authority  of  the  tribal  chieftain  or  of  that  chief  of  chiefs,  the 
king  ?  That  authority  was  not  independent  of  the  consent  of 
those  over  whom  it  was  exercised  ;  and  yet  it  was  nob  formu- 
lated by  that  consent.  That  consent  may  Vie  said  to  have  been 
involuntary,  ijibred.  It  was  born  of  the  habit  of  the  race.  It 
was  congenital.  It  consisted  of  a  custom  and  tradition,  more- 
over, which  bound  the  chief  no  less  than  it  bound  his  subjects. 
He  might  no  more  transgress  the  unwritten  law  of  the  race 
thari  might  the  humblest  of  his  fellow-tribesmen.  He  was 
governed  scarcely  h'ss  than  they  were.  All  were  under  bondage 
to  strictly  prescribed  ways  of  life.  Where  then  lay  the  force 
which  sanctioned  the  authority  of  cliief  and  sub-chief  and 
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father  in  this  society  ?  Not  in  the  will  of  the  ruler :  that  was 
bound  by  the  prescriptions  of  custom.  Not  in  the  popular 
choice ;  over  that  too  the  law  of  custom  reigned. 

1157.  The  Force  of  the  Common  Will  in  Ancient  Society. 
—  The  re^  residence  of  force  in  such  societies  as  these  can  be 
most  easily  discovered  if  we  look  at  them  under  other  circmo- 
Btances.  Nations  still  under  the  dominion  of  customary  law 
have  within  historical  times  been  conquered  by  alien  conquer- 
ors ;  but  in  no  such  case  did  the  will  of  the  conqueror  have 
free  scope  in  regulating  the  affairs  of  the  conquered.  Seldom 
did  it  have  any  scope  at  all.  The  alien  throne  was  maintained 
by  force  of  arms,  and  taxes  were  mercilessly  wrung  from  th« 
subject  populations  J  but  never  did  the  despot  venture  to 
change  the  customs  of  the  conquered  land.  Its  native  laws 
he  no  more  dared  to  touch  than  would  a  prince  of  the  dynasty 
which  he  had  displaced.  He  dared  not  play  with  the  forces 
latent  in  the  prejudices,  the  fanaticism  of  his  subjects.  He 
knew  that  those  forces  were  volcanic,  and  that  no  prop  of 
armed  men  could  save  his  throne  from  overthrow  and  destruc- 
tion should  they  once  break  forth.  He  really  had  no  author- 
ity to  govern,  but  only  a  power  to  despoil, —  for  the  idea  of 
government  is  inseparable  from  the  conception  of  legal  re^t^ 
lation.  If,  therefore,  in  the  light  of  such  cases,  we  conceive 
the  throne  of  such  a  society  as  occupied  by  some  native  prince 
whose  authority  rested  upon  the  laws  of  his  country,  it  is 
plain  to  see  that  the  real  force  upon  which  authority  rests  under 
a  government  so  constituted  is  after  all  the  force  of  public  opin- 
ion, in  a  sense  hardly  less  vividly  real  than  if  we  spoke  of  a  mod- 
em democracy.  The  law  inheres  in  the  common  will :  and  it  is 
that  law  upon  which  the  authority  of  the  prince  is  founded. 
He  rules  according  to  the  common  will :  for  that  will  is,  that 
immemorial  custom  be  inviolably  observed.  The  force  latent 
in  that  common  will  both  backs  and  limits  his  authority. 

1158.  Public  Opinion,  Ancient  and  Modem.  — The  fact 
that  the  public  opinion  of  such  societies  made  no  choice  of 
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laws  or  constitutions  need  not  confuse  for  us  the  analogy 
between  that  public  opinion  and  our  own.  Our  own  approval 
of  the  governmtmt  under  which  we  live,  though  doubtless 
conscious  and  in  a  way  voluntary,  is  larg<*ly  hereditary — is 
largely  an  inbred  and  inculcated  approbation.  There  is  a 
large  amount  of  mere  drijl  in  it.  Conformity  to  what  is  estab- 
lished is  much  the  easiest  habit  in  opinion.  Our  constructive 
choice  even  in  our  own  governments,  under  which  there  is  no 
divine  canon  against  change,  is  limited  to  modijicntiotitt.  TThe 
generjition  that  saw  our  federal  system  established  may  have 
imagined  themselves  out-of-hand  creators,  originators,  of  gov- 
ernment ;  but  we  of  this  generation  have  taken  what  was  given 
us,  and  are  not  controlled  by  laws  altogether  of  our  own  making. 
Our  constitutional  life  was  made  for  us  l*jng  ago.  AVe  are  like 
primitive  men  in  the  public  opinion  which  preserves,  though 
unlike  thom  in  the  public  opinion  which  alters  our  institutions. 
Their  stationary  common  thought  contained  the  generic  forces 
of  guverument  no  less  than  does  our  own  progressive  public 
thought. 

1159.  The  Tnie  Nature  of  Government.  —  What,  then,  in 
the  last  analysis,  is  the  nature  of  government  ?  If  it  rests  u]>on 
authority  and  force,  but  upon  authority  which  depends  upon 
the  acquiescence  of  the  general  will  and  upon  force  suppressed, 
latent,  withlield  except  under  extraonlinary  circumstances, 
what  principle  lies  bt^hind  these  phenomena,  at  the  heart  of 
government  ?  The  answer  is  hidden  in  the  nature  of  Society 
itself.  Society  is  in  no  sense  artificial ;  it  is  as  truly  natur.d 
and  organic  as  the  individual  man  himself.  As  Aristotle  said, 
man  is  by  nature  a  social  animal;  his  social  function  is  as 
normal  with  him  as  is  his  individual  function.  Since  th? 
family  was  formed,  he  has  not  Ix^n  without  politics,  without 
political  association.  Society,  therefore,  is  compounded  of 
the  common  habit,  an  evolution  of  experience,  an  interlm-od 
growth  of  tenacious  relationships,  a  compact,  living,  organic 
whole,  structural,  not  mechanical. 
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Tlioy  exhibit  the  stages  of  jwlitical  development,  and  make 
cleiu  the  necessary  constituents  and  oniinary  purposes  of  gov- 
ernment, lusturioally  considered.  They  illustrate,  too,  the 
saiKitions  upon  which  it  rests. 

11G2-  Aristotle's  Analysis  of  the  Forms  of  Goverament.  — 
It  haa  been  common  for  writers  on  politics  in  speaking  of  the 
several  forms  of  government  to  rewrite  Aristotle,  and  it  is  not 
easy  to  dejmrt  from  the  practice.  For,  altliough  Aristotle's 
eimmeration  was  not  quite  exhauBtive,  aud  although  his  de- 
srriptions  will  not  quite  fit  modem  types  of  government,  hia 
enumeration  still  serves  as  a  most  excellent  frame  on  which 
to  hang  an  exposition  of  the  forms  of  govemmeut,  and  his 
dcftcrijjtions  at  least  furnish  points  of  contrast  between  ancient 
and  modern  governments  by  observing  which  we  can  the  more 
clearly  understand  the  latter. 

1103.  Aristotle  considered  Monarchy,  Aristocracy,  and  De- 
mocracy (Ochlocracy)  the  three  standard  forms  of  government. 
Tlie  first  he  defined  as  the  rule  of  <.)ne,  the  second  as  the  rule  of 
the  Few,  the  third  as  the  nile  of  the  Many.*  Off  against  these 
Bhrndanl  and,  so  to  say,  healthful  forms  he  set  their  degenerate 
shapes.  Tyranny  he  conceived  to  be  the  degenerate  shape  of 
Monarchy,  Oligarchy  the  degenerate  shape  of  Aristocracy,  and 
Anarchy  (or  mob-rule)  the  degenerate  shape  of  Democracy. 
His  observation  of  the  political  world  about  him  led  him  to 
bt»lieve  that  there  was  in  every  case  a  strong,  an  inevitable 
tendency  for  the  pure  forms  to  sink  into  the  degenerate. 

11^.  The  Cycle  of  Degeneracy  and  Revolution.  —  He  out- 
lined a  cycle  of  degeneracies  and  revolutions  through  which, 
as  he  conceived,  every  State  of  long  life  was  apt  to  pass.  His 
idea  was  this.  The  natural  first  form  of  government  for  every 
state  would  be  the  rule  of  a  raonarcli,  of  the  single  strong  man 
with  sovereign  power  given  him  because  of  his  strength.  This 
monarch  would  usually  hand  on  his  kingdom  to  his  childreo. 

^  Not  of  the  absolute  mnjority,  as  we  shall  Be«  preBenily  when  eoutrast' 
Ing  anciGnt  and  modem  dcoiocracy  (acci.  1170, 1173). 
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minority  monopolized  office  and  power  not  only,  but  citizenship 
as  well.  There  were  no  citizens  but  they.  They  were  the 
State.  Every  one  else  existed  for  the  state,  only  they  were 
part  of  it.  In  England  tlie  case  was  very  different.  There 
the  franchise  was  not  confined  to  the  aristocrats ;  it  was  only 
controlled  by  them.  Nor  did  the  aristocrats  of  England  con- 
sider themscdves  the  whole  of  the  State.  They  were  quite 
conscious  —  and  quite  content  —  that  they  had  the  State  vir- 
tiudiy  in  their  j)OSftes.siou ;  but  they  looked  ujxin  themselves 
as  holding  it  in  trust  for  the  people  of  Great  Britain.  Their 
legislation  was,  in  fact,  class  legislation,  after  a  very  narrow 
sort  J  but  they  did  not  think  that  it  was.  They  regarded 
their  rule  as  eminently  advantageous  to  the  kingdom;  and 
thoy  unquestionably  had,  or  tried  to  have,  the  real  interests 
of  the  kingdom  at  heart.  They  led  the  state,  but  did  not 
constitute  it. 

1171.  Present  and  Future  Prevalence  of  Democracy.— If 
Aristoc^racy  seems  about  to  disapp^nir,  i)Hm*x'rai'y  seems  about 
universally  to  prevail.  Ever  since  the  rise  of  popular  educa- 
tion in  the  last  century  and  its  ^^ast  development  since  have 
assured  a  thinking  weight  to  the  masses  of  the  jK?ople  every- 
where, the  advance  of  democratic  opinion  and  the  spreatl  of 
democratic  institutions  have  been  most  marked  and  m(«t  sig- 
nificant. They  have  destroyed  almost  all  pure  fonns  of  Mon- 
archy and  Aristocracy  by  introducing  into  them  imperative 
forces  of  popular  thought  and  the  concrete  institutions  of 
popidar  representation ;  and  they  promise  to  reduce  politios  to 
a  single  pure  form  by  excluding  all  other  governing  forces  and 
institutions  but  those  of  a  wide  suffrage  and  a  democratic  rep- 
resentation, — by  reducing  all  fonns  of  government  to  Democ- 
racy. 

1172.  Differences  of  Form  between  Ancient  and  Modern 
Democracies.  — The  differences  of  form  to  be  observed  between 
ancient  and  modem  Democracies  are  wide  and  important. 
Ancient  Democracies  were  '  immediate  * ;  ours  are  *  mediate/ 


KATCRE  AND   FORMS  OP  OOVEItNMENT. 


605 


as  wide  aa  its  qualified  citizenship,  —  it  knows  no  non-citizen 
clafis.  And  there  is  still  another  difference  between  the  Democ- 
racy of  Aristotle  and  the  Domorraoy  of  de  Tocqneville  and 
Benthara.  The  citizens  of  the  former  lived  for  the  State ;  the 
citizen  of  tlie  latter  lives  for  himself,  and  the  State  is  for  him. 
The  muilurn  Democratic  Stiite  exists  for  tlie  sake  of  the  indi- 
vidual ;  the  individual,  in  Greek  conception,  lived  for  the  State. 
The  ancient  State  recognized  no  personal  rights  —  all  rights 
were  State  rights ;  the  modern  State  recognizes  no  State  rights 
which  are  independent  of  personal  rights. 

1174.  Growth  of  the  Democratic  Idea,  —  In  making  the  last 
statement  embrace  *  the  aucieut  State  '  irrespective  of  kind  and 
*the  modern  State,'  of  whatever  form,  I  have  pointed  out  what 
I  conceive  to  be  the  cardinal  difference  between  all  the  ancient 
forms  of  government  and  all  the  modem.  It  is  a  difference 
which  I  have  already  stated  in  another  way.  The  deiriocraHc 
idea  lias  penetrated  more  or  less  deeply  all  the  advancf 
systems  of  government,  and  has  penetiuted  them  in  const 
quence  of  that  change  of  thought  which  has  given  to  the 
individual  an  importance  quite  independent  of  his  member- 
sliip  of  a  State.  I  can  here  only  indicate  the  historical  steps 
of  that  change  of  thought;  I  cannot  go  at  any  length  into  its 
causes. 

1175.  Subordination  of  the  Individual  in  the  Ancient  State. 
—  We  have  seen  that,  in  the  history  of  political  society,  if 
we  have  read  that  history  aright,  the  rights  of  government^ 
the  magistracies  and  subordinations  of  kiusliip  —  antedate 
what  we  now  cjill  the  rights  of  the  individual.  A  man  was  at 
first  nobody  in  liimself ;  he  was  only  the  kinsman  of  somebody 
else.  The  father  himself,  or  the  chief,  commanded  only 
because  of  priority  in  kinship :  to  that  all  rights  of  all  men 
were  rt;lative.  Society  was  the  unitj  the  individual  the  frac- 
tion. Man  existed  for  society.  He  was  all  his  life  long  in 
tutelage ;  only  society  was  old  enough  to  take  charge  of  itself. 
The  state  was  the  only  IndividuaL 
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initiative.  When  Uie  Germau  settled  down  as  m.istur 
tnongst  tlie  Romanized  populations  of  western  and  soutUern 
luroi>e,  hiB  tLouj^lit  was  led  cajjtive  by  the  conceptions  of  the 
Lomau  law,  as  all  subsequent  thought  that  Iuls  known  it  hfU) 
•en,  and  his  habits  were  much  modified  by  those  of  Ixis  new 
il)jects;  but  this  stronjj  element  of  intlividualism  was  not 
•oyed  by  the  contact.  It  lived  to  constitute  one  of  the 
chief  features  of  the  Feudal  System. 
H  1177.  The  Transitioiial  Feudal  System.  —  The  Feudal 
^Bpystem  \v:is  miule  up  of  elaliorate  gradatiuus  of  personal  alle- 
^■jjpanee.  The  only  State  {>03sible  under  that  system  was  a 
^^^iaintegrate  state  embracing  not  a  unified  people,  but  a  nation 
Hntomized  into  its  individual  elements.  A  king  there  might  be, 
but  he  was  lord,  not  of  his  people,  but  of  his  b.iri>na.     He  was 

I  himself  baron  also,  and  as  such  had  many  a  direct  subject  pledged 
lo  serve  him ;  but  as  king  the  barons  were  his  only  direct  sulh 
jects  ;  and  tlie  barons  were  heedful  of  their  allegiiince  to  him 
bnly  when  ho  could  make  it  to  their  interest  it  be  so,  or  their 
peril  not  to  be.     They  were  the  kings  of  the  jwople,  who  owed 

Klirect  allegiance  to  them  alone,  and  to  the  king  only  through 
hem.     Kingdoms  were  only  greater  Ijaronies,  b;ironie^  lesser 
kingdoms.      One  small  part  of  the  people  served  one  baron, 
Hiother  part,  served  another  baron.     As  a  whole  they  served 
lo  one  master.     They  were  not  a  whole  :  they  were  jarring, 
lisctotmeetcd  segments  of  a  nation.     E^'o^y  man  hmi  his  own 
trd,  and  antagonized  every  one  who  hofl  not  the  same  lord  as 
10  (sees.  2:38-243). 
1178.   Rise  of  the  Modern  State.  —  Such  a  system  was,  of 
mrse,  fatal  to  peace  and  good  government,  but  it  cleared  the 
ly  for  the  rise  of  the  modem  State  by  utterly  destroying  the 
old  conception  of  the  State.     The  State  of  the  ancients  had 
l>cen  an  entity  in  itself  —  an  entity  t<^  which  the  entity  of  the 
ia~idividual  was  altogether  subordinate.     The  Feudal  State  was 
^**^ercly  an  aggregation  of  iiulividuals,  — a  loose  bundle  nf  sepa- 
series  of  men  knowing  no  common  aim  or  action.     It  not 
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any  satisfactory  example  of  Aristotle's  Monarchies  and  Aris- 
tocracies. The  force  of  modern  govornments  is  not  now  often 
the  force  of  minorities.  It  is  getting  to  he  more  and  more  the 
force  of  majorities.  The  sanction  of  every  rule  not  founded 
upon  sheer  military  despotism  is  the  consent  of  a  thinking 
people.  Military  despotisms  are  now  seen  to  be  necessarily 
ephemeral.  Only  monarohs  who  are  revered  as  seeking  to 
serve  their  subjects  are  any  longer  safe  upon  their  thrones.- 
Monarchies  exist  only  by  democratic  consent. 

IISI.  New  Character  of  Society.  —  And,  more  than  that, 
the  result  \\i\a  been  to  give  to  society  a  new  integration.  The 
common  habit  is  now  operative  again,  not  in  acquiescence  and 
submission  merely,  but  in  initiative  and  progress  as  well.  So- 
ciety is  nob  the  organism  it  once  was,  —  its  members  are  given 
freer  play,  fuller  opportunity  for  origination ;  but  its  organic 
character  is  again  prominent.  It  is  the  Wliole  which  has 
emerged  from  the  disintegration  of  feudalism  and  the  speciali- 
zation of  absolute  monarchy.  The  Wliole,  too,  has  become 
self-conscious,  and  by  becoming  self-directive  has  set  out  upon 
a  now  course  of  development. 
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■  1184.  1.  Custom.'  —  Of  course  the  earliest  source  of  Law  is 
H  custom,  aud  custom  is  formed,  no  one  can  say  definitely  how, 
except  that  it  is  8ha{>ed  by  the  co-operativo  action  of  the  whole 
community,  and  not  by  any  kingly  or  legislative  command. 
It  is  not  formed  always  in  the  same  way ;  but  it  always  rests 
upon  the  same  fouudiition,  upon  the  genera]  acceptance  of  a 
certain  course  of  action,  that  is,  as  best  or  most  convenient. 
Wliether  custom  originate  in  the  well-nigh  accidental  formation 
of  certain  habits  of  at^tion  or  in  a  conscious  effort  on  the  part 
of  a  community  to  adjust  its  practices  more  perfectly  to  ita 
social  and  political  objet'ts,  it  becomes,  when  once  it  has  been 
formed  and  accepted  by  the  public  authority,  a  central  part  ol 
*Law.  It  is  difficult,  if  not  impossible,  to  discover  the  exact 
point  at  which  custom  pusses  from  the  early  inchoate  state  in 
which  it  is  merely  tending  to  become  the  express  aud  determi- 
nate jiurpose  of  a  community  into  the  hiter  stage  in  which  it 
becomes  Law;  but  we  can  say  with  assurance  that  it  bei^omea 
Law  only  when  it  wins  the  support  of  a  definite  authority 
within  the  community.  It  ia  not  Law  if  men  foel  free  to 
depart  from  it. 

■  11B5.   ITiiiIlm*  the  rci^n  of  customary  law  that  state  of  things  actually 

did  exiBt  which  niu<IiTn  law  Btill  tlnds  it  conrenient  to  tako  for  granted: 
everjrbodjf  knt-w  what  the  law  was.  Tho  Teutonic  hundred- moots,  for 
example  (sec.  064),  the  popular  aasembliee  which  tried  cases  under  tho 
earl/  polity  of  our  own  ancestors,  declared  tho  law  by  the  public  voice; 
the  people  themselves  determined  what  it  was  and  how  U  should  be 
Applied.  Cu«lom  grvw  up  in  the  habits  of  the  people;  they  consciously 
ur  unconsciously  originated  it;  to  them  it  was  knovra  and  by  them  it 
was  declared. 


I 


1186.  2.  Religion.  —  In  the  earliest  times  Custom  and  Re- 
ligion are  almost  indistinguishable;  a  people's  customs  bear 
on  every  lineament  the  likeness  of  its  religion.  Aud  in  later 
stajres  of  development  Religion  ia  still  a  prolific  source  of  Cua- 

1  I  adopt  here  the  cloasification  usual  in  Kngli&h  writings  on  Jurispm- 
deoc-e.     Sec*  *-J"  "^^  ^-  ^"'^*"**'  Jtins^jrudence,  pp.  48  et  ««/. 
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private  legislative  action.  We  have,  too,  on  tbc  same  model, 
chartered  govenunents,  with  legislatures  acting  under  special 
grants  of  law-making  power  (seL-s.  Sl'O,  886,  887,  890,  1137). 

Legislation  has  had  and  is  having  a  notable  development, 
and  is  now  the  almost  exclusive  means  of  the  formulation  of 
new  Law.  Custom  of  the  older  sort,  which  gave  us  the  great 
Common  Law,  has  been  in  large  part  superseded  by  arts  of 
legislatures ;  Religion  stands  apart,  giving  law  only  to  the 
conscience  J  Adjudication  is  being  more  and  more  restricted  by 
co<lifi(.*ation ;  Equity  is  being  merged  in  the  main  Iwxly  of  the 
Law  by  enactment;  Scientific  Discussion  now  does  hardly 
more  than  collate  cases :  all  means  of  formiUatiiig  Law  tend 
to  be  swallowed  up  in  the  one  great,  deep,  and  broadening 
source,  Legislation. 

1194.  Custom  Again.  —  Custom  now  enters  with  a  new 
aspect  and  a  new  mt^thotL  After  judges  have  become  the 
acknowledged  and  autlioritative  mouthpieces  of  IC(iuity  and 
of  the  interpretative  adaptation  of  customary  or  enacted  Law ; 
after  scientific  writers  have  l>een  admitted  to  power  in  the 
systematic  elucidation  and  development  of  legal  principles; 
even  after  the  major  part  of  all  law-making  has  fallen  to  the 
delilxjrate  action  of  legialatureSj  given  liberal  commission  to  act 
for  the  community.  Custom  still  maintains  a  presiding  and 
even  an  imperative  part  in  legal  history.  It  is  Custom,  the 
silent  and  unconcerted  hut  none  the  less  prevalent  movement, 
that  is,  of  the  common  thought  and  action  of  a  community, 
which  recognizes  changes  of  circumstance  which  judges  would 
not,  without  its  sanction,  feel,  or  be,  at  liberty  to  regard  in 
the  application  of  old  enactments,  and  which  legislators  liave 
failed  to  give  effect  to,  by  repeal  or  new  enactments.  Laws 
become  obsolete  because  silent  but  observant  and  imperative 
Custom  makes  evident  the  deadness  of  their  letter,  the  inap- 
pli{;ability  of  their  provisions.  Custom,  too,  never  ceases  to 
build  up  practices  legal  in  their  character  and  yet  wholly  out- 
side formal  Law,  construotiog  even,  in  its  action  on  Congresses 
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IIVJC.  Typical  Character  of  Roman  and  English  Law. — 

Roman  law  and  English  law  jire  peculiar  among  the  legal 
systems  of  western  Europe  for  the  freedom  and  individuality 
of  their  development.  Kome's  jus  m»t?e  was,  indeed,  deeply 
modified  throtigh  the  influence  of  the  juJt  gentium ;  it  received 
its  j)hilosophy  from  Greece,  and  took  slight  color  from  a  hun- 
dred sources;  and  English  law,  despite  the  isolation  of  its 
island  home,  received  its  jury  system  and  many  another  sug- 
gestion from  the  continent,  and  has  been  much,  even  if  uncon- 
sciously, affected  in  its  development  by  the  all-powerful  law 
of  Kome.  But  English  and  Koman  law  alike  have  been  much 
less  touclied  and  colored  than  other  systems  by  outside  influ- 
ences, and  have,  each  in  its  turn,  presented  to  the  world  what 
may  be  taken  as  a  picture  of  the  natural,  the  normal,  untram- 
^^  melled  evolution  of  law. 

IP  1197.  The  Order  of  Legal  Development. — As  tested  by 
r  the  history  of  these  systems,  the  order  in  which  I  have  placed 
l^^tlic  Sources  of  I^w  is  seen  to  be  by  no  means  a  fixed  order  of 
^Hiistorical  sequence.  Custom  is,  indeed,  the  earliest  fountain 
f^  of  Law,  but  Keligion  is  a  contemporary,  an  equally  prolific, 
and  in  some  stages  of  national  development  an  almost  identical 
source;  Adjudication  comes  almost  as  early  as  authority  itself, 
and  from  a  very  antique  time  goes  liand  in  hand  with  Equity. 
Only  Legislation,  the  conscious  and  deliberate  origimition  of 
Law,  and  Scientific  Discussion,  the  reasoned  development  of 
its  principles,  await  an  advanced  stage  of  groNvth  in  the  body 
politic  to  assert  tlieir  influence  in  law-making.  In  Rome, 
Custom  was  hardly  separable  from  Keligion,  and  hid  the 
^powledge  of  its  principles  in  the  breasts  of  a  privileged  sac- 
Hrdutal  class;  among  the  English,  on  the  contrary,  Custom 
Bras  declared  in  folk-moot  by  the  voice  of  the  people,  —  as  po»- 
Kbly  it  had  been  among  the  ancestors  of  the  Komans.  In 
Both  Kome  and  England  there  was  added  to  the  iuflueuce  of 
Hie  magistrate  who  adojited  and  expanded  Custom  in  his  judg- 
ftienta  the  influence  of  the  magistrate  (Praetor  or  Chancellor) 
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the  same  as  those  which  are  operative  in  national  and  politiciil 
development.  If  thfit  development  bring  forth  nionart'hical 
forms  of  government,  if  the  circiimstances  amidst  which  a 
people's  life  is  cast  eradicate  habits  of  local  self-rulo  and  es- 
talilish  habits  of  submission  to  a  single  central  authority  sot 
over  a  compacted  state,  that  central  authority  aloiie  will  formu- 
latti  and  give  voice  to  Law.  If,  on  the  other  hand,  the  nar 
tional  development  be  so  favorably  cast  that  habits  of  self- 
relianoo  and  self-nile  are  fostered  and  confirmed  among  the 
people,  along  with  an  active  jealousy  of  any  too  great  concen- 
tration of  only  partially  responsible  power,  Law  will  more 
naturally  proceed,  through  one  instrumentality  or  another, 
from  out  the  nation :  vox  legis^  Vf>x  popuH.  But  in  the  one 
case  hardly  less  than  in  the  other  Law  will  expre:^s  not  the 
arV)itrary,  self-originative  will  of  the  man  or  body  of  men  by 
whom  it  is  formulated,  but  such  rules  as  the  body  of  the  nation 
is  prepared  by  reason  of  its  habits  and  fixed  preferences  to 
accept.  The  function  of  the  framers  of  Law  is  a  function  of 
formulation  rather  than  of  origination:  no  step  that  they  can 
take  successfully  can  lie  far  apart  from  the  lines  along  which 
the  national  life  has  run.  Tjaw  is  the  creation,  not  of  indi- 
viduals, but  of  the  special  needs,  the  special  opportunities,  the 
special  fierils  or  misfortunes  of  communities.  No  *  law-maker ' 
may  force  upon  a  people  Law  which  has  not  in  some  s^nse 
been  suggested  to  him  by  the  circumstances  or  opinions  of  the 
nation  for  whom  he  acts.  Rulers,  in  all  states  alike,  exercise 
the  sovereignty  of  the  community,  but  cannot  exercise  ttxiy 
other.  The  community  may  supinely  acquiesce  in  the  power 
arrogated  to  himself  by  the  magistrate,  but  it  can  in  no  case 
make  him  independent  of  itself. 

1201.  Here  ngain  Frnncc  fiirniihe«  oar  heat  il!ii«trntion.  We  hove 
a  vivid  conflruiation  of  tlic  truths  stated  in  such  an  event  as  the  estab- 
lishment of  the  Second  Einpire.  The  Freiieh  people  were  not  duped 
hy  Louis  Napoleon.  The  facts  vrero  Bimplv  these.  They  were  keenly 
conscious  that  they  were  making  a  failure  of  the  self-govemincDt  which 
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character  of  law.  It  was  the  fundiimental  thought  of  Roman 
ilaw  that  it  was  the  will  of  the  Roman  people.  The  political 
liberty  of  the  Roman  consisted  in  his  membership  of  the  state 
and  his  consequent  particijmtion,  either  direct  or  indirect,  in 
the  utterance  of  law.  As  an  individual  he  was  subordinated 
to  tlie  will  of  the  state  j  but  liis  owti  will  as  a  free  burgess  was 
a  part  of  the  state's  will :  the  state  spoke  his  sovereignty.  He 
was  an  integral  part  of  the  organic  community,  his  own  power 
found  its  realization  in  the  absolute  poiestas  et  maje^as popuii. 
This  giant  will  of  the  people,  speaking  through  the  organs  of 
the  state,  constituted  a  very  absolute  power,  by  which  the 
individual  was  completely  dominated;  but  individual  rights 
were  recognized  in  the  equality  of  the  law,  in  its  purpose  to 
deal  equally  with  high  and  low,  with  strong  and  weak;  and 
tliis  was  the  Roman  recognition  of  individual  liberty, 

1206.  The  Power  of  Habit.  —  Much  of  the  truth  with 
reference  to  the  character  and  sanctions  of  law  may  be  obscured 
by  a  failure  to  make  just  analysis  of  the  part  played  by  Habit 
in  giving  efficacy  to  enactment.  Legislators,  those  who  exor- 
cise the  sovereignty  of  a  community,  build  upon  the  habit  of 
their  so-called  'subjects.'  If  they  be  of  the  same  race  and 
sharers  of  the  same  history  as  those  whom  they  rule,  their 
accommodation  of  their  acts  to  the  national  habit  will  be  in 
large  part  unconscious :  that  habit  runs  in  their  veins  as  in  the 
veins  of  the  people.  If  they  be  invaders  or  usurpers,  they 
avoid  crossing  the  prejudices  or  the  long-abiding  practices  of 
the  nation  out  of  caution  or  prudence.  In  any  case  tlieir 
activity  skims  but  the  surface,  avoids  the  sullen  depths  of  the 
popular  life.  They  work  arbitrary  decrees  upon  individuals, 
bxit  they  are  balked  of  power  to  turn  about  the  life  of  the 
mass :  that  they  can  effect  only  by  slow  and  insidious  meas- 
ures which  abnost  insensibly  deflect  the  habits  of  the  people 
into  channels  which  lead  away  from  old  into  new  and  different 
methods  and  purposes.  The  habit  of  the  nation  is  the  material 
on  which  the  legislator  works ;  and  its  qualities  constitute  the 
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'  ^'^v,  given  play  outside  the  law ;  his  rights  wore  not 
but  alisolute,  self-centred.     It  was  the  object  of  the 
polity  mther  to  give  effect  to  indiviiiuiU  worth  and  lib- 
1  to  build  together  a  compact,  dominant  community. 
law,  therefore,  took  no  thought  fur  systematic  equal- 
ut  did  take  careful  thought  to  leave  room   for  the  fullest 
bio  assertion  of  that  individuality  which  must  inevitably 
IK  ia  inequality.     It  was  a  flexible  framework  for  the  play 
tiilividual  for(!es.     It  lacked  the  organic  energy,  the  united, 
uiphant  strength  of  the  Roman  system;  but  it  contained 
treasures  of  variety  and  of  individual  achievement.    It, 
ess  than  Roman  law,  rested  broadly  u|hju  national  charac- 
and  it  wiis  to  supply  in  general  European  history  what 
c  Roman  system  could  not  contribute. 
1209.   Sovereignty :  Who  gives  Law  ?  —  If,  then,  law  be  a 
rwluct  of  national  chanu-U'r,  if  tl»e  power  of  the  community 
must  be  behind  it  to  give  it  efficacy,  and  the  habit  of  the  com* 
munity  in  it  to  give  it  reality,  where  is  the  seat  of  sovereignty? 
Whereabouts  and  in  whom  does  sovereignty  reside,  and  what 
Sovereignty  ?  These,  manifestly,  are  questions  of  great  scope 
ud  complexity,  and  yet  f|uestiona  central  to  a  right  under- 
binding  of  the  nature  and  genesis  uf  law.     It  will  bo  l>eKt  to 
approach  our  answers  to  them  by  way  of  illustrations. 

In  England,  sovereignty  is  said  to  rest  with  the  legislative 
power:  with  Parliament  acting  with  the  approval  of  the  Crown, 
r,  not  to  disuse  an  honored  legal  fiction,  with  the  Crown  act- 
ig  with  the  assent  of  Parliament.     Whatever  an  Act  of  Par- 
ment  prescribc^a   ia  law,  even  though   it   ctnitravene  every 
principle,  constitutional  or  only  of   private  right,  recognized 
before  the  passage  of   the    Act   as   inviolable.     Such    is    the 
eory.     The    well-kuown   fact   is,   that   i*arliament   dare  do 
othing  that  will  even  seem  to  contravene  ])rinciple3  held  to 
sacred  in  the   sphere  either  of  constitutional  privilege  or 
rivate  riglit.    Should  Parliament  violate  such  principles,  their 
tion  would  be  reijudiated  by  the  nation,  their  will,  failing 
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things,  much  less  easily  conceived.  It  is  the  will  of  an  organ- 
ized indopeudeut  community,  whether  that  will  speak  in  acqui- 
esueuce  merely,  or  in  active  creation  of  the  forces  and  conditions 
of  politics.  The  kings  or  parliaments  who  serve  as  its  vehicles 
utter  it,  but  they  do  not  possess  it.  Sovereignty  resides  in 
the  community ;  but  its  organs,  whether  those  organs  be 
supreme  magistrates,  busy  legislatures,  or  subtle  privilegwl 
classes,  are  as  various  as  the  conditions  of  historical  gro^vth 
have  commanded. 

1212.  Certain  Legal  Conceptions  Universal, — The  corre- 
spondence of  law  witli  national  eharat^tor,  its  l)asis  in  national 
habit,  does  not  deprive  it  of  all  universal  characteristics. 
Many  common  features  it  does  wear  among  all  civilized  peo- 
ples. As  the  Homana  found  it  possible  to  construct  from  the 
diversified  systems  of  law  existing  among  the  subject  i>eoples 
of  the  Mediterranean  Imsin,  a  certain  number  of  general  max- 
ims of  justice  out  of  which  to  construct  the  foundation  of  their 
jus  gejUium,  so  may  jurists  to-day  discover  in  all  systems  of 
law  alike  certain  common  moral  judgraentaj  a  certain  evidence 
of  unity  of  thought  regarding  the  greater  principles  of  equity. 
Tliere  is  a  common  legal  conscience  in  mankind. 

Thu»,  for  example,  the  fiacretlnesi  of  human  life;  among  all  Aryao 
nationa  at  least,  the  Mnciity  of  the  nearer  family  ruUttonships  ;  in  all 
eystcma  at  all  dvvtiope*!,  the  plainer  principlei  of  'iniue*  ouil  '  thine'; 
the  obligation  of  promiies;  many  obvious  dutioi  of  man  to  man  sug- 
gested by  the  universal  morul  consciousness  of  the  race,  receive  recog- 
nition under  all  syBtems  fllike.  Snineiimoii  resemblanres  between 
ayfitcms  the  most  widely  separated  in  time  and  space  run  even  into 
ceremonial  details,  such  as  the  emblematic  transfer  of  property,  and  into 
many  details  of  personal  right  and  obligation. 

1213.  Law  and  Ethics.  —  It  by  no  means  follows,  however, 
that  because  law  thus  embodies  moral  judgments  of  the  race 
on  many  points  of  ])ersonal  relation  and  individual  conduct,  it 
is  to  be  considered  a  sort  of  positive  concrete  Ethics,  —  Ethics 
crystallized  into  definite  commands  towards  which  the  branch 
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Society  rests  upon  obediouce  to  the  laws:  laws  dotormine  the 
rules  of  social  conTeuience  as  well  as  of  sooial  right  and  wrong; 
and  it  is  as  necessary  for  the  perfecting  of  social  relatidnships 
that  the  rules  of  convenience  be  obeyed  as  it  is  that  obedience 
be  rendered  to  those  which  touch  more  vital  matters  of  conduct. 

Thus  it  cnnnut  he  mid  lo  lie  inht^rently  wrnng  fur  n  iiinn  to  marry 
liU  (leceaaed  wife's  Bialer;  but  if  the  laws,  seeking  wliAl  is  esleenied  lo 
be  a  purer  orJcr  of  fniniljr  rclationiflupi.  forbid  such  a  mmrriuge,  ii  be> 
ctMiifH  tHitlum  prokiljituia  :  it  is  wrnn^  tx^cauNC  illegal. 

It  would  eertainly  nal  be  wron^  fur  a  trustee  to  bujr  the  trust  estate 
under  his  control  if  he  did  so  in  good  faith  and  on  tennii  mnnifcfttly  ad- 
Tantageous  totliepcrsonji  in  whoso  interest  he  held  it;  but  it  ii  contrary 
to  wise  public  policy  that  such  purchases  should  he  allowed,  because 
a  trufitec  would  have  too  many  opportunities  for  unfair  dealing  in  such 
IraDvacliuns.  The  law  will  under  no  circumslances  hold  the  shIv  nf  a 
trust  estate  to  the  trustee  valid.  Sueli  purchaser,  however  good  the 
faith  in  which  they  are  made,  are  maia  pruhHita, 

Ur  take,  as  another  example,  police  regulations  whoac  only  object  ii 
to  servo  the  convenienc'e  of  society  in  crowded  cities.  A  street  pnrnde, 
with  hands  and  banners  and  mi-t\  in  nnifumi  in  quite  harmloAs  and  is 
immensely  plcuftlng  to  those  who  lore  the  glitter  of  epaulettes  and  brass 
buttons  and  the  blare  of  trumpets;  but  pntiei^  regulations  must  see  to  il 
thai  ciiy  streets  ore  kept  clear  fur  the  ordinary  daily  movements  of  llio 
busy  city  population,  and  to  parade  without  license  is  malum  yn}hihitum. 

1215.  In  all  civilized  states  law  has  long  since  abandoned 
all  attempts  to  regulate  conscience  or  opinion ;  it  woidd  find 
it,  too,  both,  fruitless  and  unwise  to  essay  any  regulation  of 
conduct,  however  reprehensible  in  itself,  which  did  not  issue 
iii  definite  and  tangible  acts  of  injury  to  others;  but  it  does 
seek  to  command  the  uutwiu'd  (tundurt  of  men  in  their  |»nl[>a- 
ble  dealings  with  each  other  in  society.  Law  is  the  mirror  of 
active,  organic  political  life.  It  may  be  and  is  instructed  by 
the  ethical  judgments  of  the  community,  but  its  own  prov- 
ince is  not  distinctively  ethical;  it  niay  regard  religious  prin- 
ciple, but  it  is  not  a  code  of  religion.  Ethics  has  been  called 
the  science  of  the  well-being  of  man,  law  the  science  of  his 
right  civil  conduct.    Ethics   concerns    the    development   of 
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character;  religion,  the  development  of  man's  relations  with 
God;  law,  the  development  oE  men's  relations  to  each  other  iu 
society.  Ethics,  says  ISIr.  Sidgwick,  *'is  connected  with  poli- 
tics so  far  as  the  well-b&ing  of  any  individual  maa  is  bound 
up  with  the  well-being  of  his  society." 

Ilil6.   International  Law.  —  The  province  of  international 
law  may  be  described  as  a  province   half  way  between   the 
province  of  morals  and  the  province  of  ])oaitivo  law.  It  is  law 
without  a  forceful  sanction.     There  is  no  earthly  |>ower  of 
which  all  nations  are  subjects;  there  is  no  power,  therefore, 
to  enforce  obedience  to  rules  of  conduct  as  between  nation 
and  nation.     International  law  is,  moreover,  a  law  which  rests 
upon  those  uncodified,  unenacted  principles  of  right  action,  of 
justice,  and  of  consideration  which  have  so  universally  ob- 
tained the  assent  of  men's  consciences,  which  have  so  tmive^ 
sal  an  acceptance  in  the  moral  judgments  of  men  everywheifl 
that  they  have  been  styled  Laws  of  Nature  (sees.  208—9),  biH 
which  have  a  nearer  kinship  to  ethical  maxims  than  to  po^| 
tive  law.     "The  law  of  nations/'  says  Bluntschli,  *Ms  th^| 
recognized  universal   Law  of  Nature   which  binds  diCfern^| 
states  together  in  a  humane   jural  society,  and  whicli   al^| 
secures   to  the  members  of  different  states  a  common  pifl 
tection   of   law   for  their  general   human   and   international 
rights.'' '    Its  only  formal  and  definite  foundations  aside  fro^l 
the  conclusions  of  those  writers  who,  like  Grotiu»  and  Vatt^| 
have  given  to  it  distinct  statements  of  what  they  conceived  ^| 
be  the  leading,  the  almost  self-evident  principles  of  the  Lafl 
of  Nature,  are  to  be  found  in  the  treaties  by  which  statofl 
acting  in  pairs  or  in  groups,  have  agreed  to  be  bound  in  thefl 
relations  with  each  other,  and  in  such  principles  of  intemfl 
tional  action  as  have  found  their  way  into  the  statutes  or  the 
established  judicial  precc*ients  of  enlightened  individual  states. 
More  and  more^  international  conventions  come  to  recognize 

1  Dot  ViUktrreekt,  boo,  I.  - 
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in  their  treaties  certain  elements  of  right,  of  equity,  and  of 
comity  aa  settled,  as  always  to  be  accepted  in  transactions 
between  nations.  The  very  jealousies  of  European  nations 
have  contributed  to  swell  the  body  of  accepted  treaty  princi- 
ples. As  the  practice  of  concerted  action  by  the  states  of  the 
continent  of  Europe  concerning  all  questions  of  largo  interest, 
tlie  practice  of  holding  great  Congresses  like  those  of  Vienna 
in  1815,  of  Paris  in  1856,  and  of  Berlin  in  1878  has  grown 
into  the  features  of  a  custom,  so  has  the  body  of  principles 
which  are  practically  of  universal  recognition  increased.  In- 
ternational law,  says  Dr.  BuLuerincq,  "is  the  totality  of  legal 
rules  and  institutions  which  have  developed  themselves  touch- 
ing the  relations  of  states  to  one  another,"  ' 

1217.  International  law  is,  therefore,  not  law  at  all  in  the 
strict  sense  of  the  term.  It  is  not,  as  a  whole,  the  will  of  any 
state :  there  is  no  authority  set  ibove  the  nations  whose  com- 
mand it  is.  In  one  asi)ect,  the  aspect  of  Bluntschli*B  defini- 
tion, it  is  simply  the  body  of  rules,  developed  out  of  the 
common  moral  judgments  of  the  race,  which  ou4/fU  to  govern 
nations  in  their  dealings  with  each  other.  Looked  at  from 
another,  from  Dr.  Bnlmerincq's,  point  of  view,  it  is  nothing 
more  than  a  generalized  statement  of  the  rules  which  nations 
have  actually  recognized  in  their  treaties  with  one  another, 
made  from  time  to  time,  and  wliich  by  reason  of  such  prece- 
dents are  comijig  more  and  more  into  matter-of-course  accept- 
ance. 


These  rules  concern  the  conduct  of  war,  diplomntic  intercourse,  the 
rights  of  cicizcuB  of  one  country  Uring  under  the  duminion  of  anolheri 
jurisdiction  at  sea,  etc.  Extradition  principles  arc  settled  almost  always 
by  specific  agreement  between  country  and  country,  as  are  altto,  of  course, 
commercial  arrangements,  fishing  rights,  and  all  similar  matters  not  of 
universal  bearing.  But  even  in  such  matters  example  added  to  example 
is  turning  nations  in  the  direction  of  uniform  principles,  such,  for  in- 


^  VaM  Vmicerreckt  (in  Marquardsen'i  Uandbueh,  Vol.  I.),  MO,  I.  of  the 

monograph. 


LAW  :  ITS   NATURE   AXD   DEVELOPMENT. 


631 


mauds  oddreBScd  to  voliuitary  agents,  which  they  may  obey  or 
disobey;  aiul  the  law  is  not  rendered  null  aud  void  by  being 
broken,  ^'atural  laws,  on  the  other  hand,  are  not  commands, 
but  QBaertious  respecting  the  invai-iable  order  of  nature ;  and 
they  remain  law  only  3o  long  as  they  can  l>e  shown  to  express 
that  order.  To  Bpeak  of  the  violation  or  susiiension  of  a  law 
of  nature  is  an  absurdity.  All  that  the  phrase  can  really 
mean  ia  that,  under  certain  circumstances,  the  assertion  con* 
tained  in  the  law  is  not  true;  and  the  just  conclusion  is,  not 
that  the  order  of  nature  is  interrupted*  hut  that  wo  have  mad*' 
a  mistake  in  stating  that  order.  A  true  natural  law  is  a  uni- 
versal rule,  and,  as  such,  atlmits  of  no  exception."*  In  brief, 
human  eJioice  enters  into  the  laws  of  the  state,  whereas  from 
natural  laws  that  choice  is  altogether  excluded:  they  are 
dominated  by  fixed  necessity.  Human  choice,  indeed,  enters 
every  part  of  political  Law  to  modify  it.  It  is  the  element  of 
change;  and  it  has  given  to  the  growth  of  law  a  variety,  u 
variability,  and  an  irregularity  which  no  other  power  could 
have  imparteiL 

121  i).  Limitations  of  Political  Law.  —  We  have  thus  laid 
bare  to  our  view  some  of  the  most  instructive  characteristics 
of  political  law.  The  laws  of  nature  state  effects  invariably 
produced  by  forces  of  course  adequate  to  produce  them ;  but 
behind  political  laws  there  is  not  always  a  force  adequate  to 
produce  the  effects  which  they  are  de&igued  t*)  produce.  The 
force,  the  sanciiotL,  as  jurists  say,  which  lies  btdiind  the  laws 
of  the  state  is  the  organized  armed  power  of  the  community* : 
compulsion  raises  its  arm  against  the  man  who  refuses  to  obey 
(sec.  1154).  But  the  public  power  may  sleep,  may  be  inatten- 
tive to  brciiches  of  la^v,  may  suffer  itself  to  be  bribed,  may  be 
outwitted  or  thwarted  :  laws  are  not  always  '  enforced.'  This 
element  of  weakness  it  is  which  opens  up  to  us  one  aspect  at 
least  of  the  nature  of  Law :  Law  is  no  more  effinient  than  the 

*  Tlieso  passages  are  taken  from  Proftsaor  Huxley's  Scifvce  Primer . 
ftUrtkiuctortf, 
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Law.  The  science  of  law,  of  course,  is  complete  only  when  it 
has  laid  bare  both  the  nature  and  the  genesis  of  law:  the  na- 
ture of  law  must  be  obscure  until  its  genesis  and  the  genesis 
of  the  conceptions  ujKjn  which  it  is  based  have  been  explored; 
and  that  genesis  is  a  matter,  not  of  logical  analysis,  but  of  his- 
tory. Many  writers  upon  jurisprudence,  therefore,  have  in- 
sisted upon  the  historical  method  of  study  as  the  ouly  proper 
method.  They  have  sought  in  the  history  of  society  and  of 
institutions  the  birth  and  development  of  jural  conceptions, 
the  growths  of  practice  which  have  expanded  into  the  law  of 
property  or  of  torts,  the  influences  which  have  contributed  to 
the  orderly  regulation  of  man's  conduct  in  society. 

1224.    In  the  hands  of  another  school  of  writers,  however, 
jurisprudence  has  been  narrowed  to  the  dimensions  of  a  science 
of  law  in  its  modern  aspects  only.     They  seek  to  discover,  by 
an  analysis  of  law  in  its  present  full  development,  the  rights 
which  habitually  receive  legal  recognition  and  the  methods  by 
which  states  secure  to  their  citizens  their  rights,  and  enforce 
u[X)n  them  their  duties,  by  positive  rules  backed  by  the  abun- 
dant sanction  of  the  public  power.     In  their  view,  not  only  is 
the  history  of  law  not  jurisprudence,  but,  except  to  a  very 
limited  extent,  it  is  not  even  the  material  of  jurisprudence. 
Its  mat-erial  is  law  as  it  presently  existjt :  the  history  of  that 
law  is  only  a  convenient  light  in  which  the  real  content  and 
puriK)se  of  existing  law  may  be  made  plainer  to  tlie  analyst 
The  conclusions  of  these  writers  are  subject  to  an  evident  lim- 
itation, therefore;    their  analysis  of  law,  being  based  upon 
existing  legal  systems  alone  and  taking  the  fully  developed 
law  for  granted,  applies  to  law  in  the  earlier  stages  of  society 
only  by  careful  modification,  only  by  more  or  less  subtle  and 
ingenious  accommodation  of  the  meaning  of  its  terms. 

190'"    Historical   jurisprudence   alone, — a  science  of  law. 


fh  f  ^"     nStvncicd  by  means  of  the  historical  analysis  of  law 
tflat  isj  CO  ^^  ^^^  conclusions  with  the  history  of  society, 


'ipintr  i^**  conclusions  wilu  wie  uis^ory  oi  auviwujr, 
^^alw^y^  ^*^"    ,   ./*>ut  of  politics.     The  processes  of  analyti- 
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1230.  What  are  the  Functions  of  Government  ?  — The  qiiea- 
tion  has  its  own  difficulties  and  conii'lexities :  it  canuot  bo 
ansfrered  out  of  hand  and  in  the  lump,  as  the  physiologist 
might  answer  the  qupstion.  What  are  the  funotinns  of  the 
heart  ?  lu  its  nature  government  is  one,  but  in  its  life  it  ia 
many  :  there  are  governments  and  government*).  When  asked, 
therefore,  Whut  are  the  functions  of  government  ?  we  must  ask 
in  return,  Of  wliat  government?  Different  states  have  differ- 
ent conceptions  of  their  duty,  and  so  undertake  different 
things.  They  have  had  their  own  jieculiar  origins,  their  own 
characteristic  histories;  circumstance  has  moulded  them;  neces- 
sity, interest,  or  caprice  has  variously  guided  them.  Some 
have  ling*;rtMl  near  those  primitive  institutions  which  all  once 
knew  and  upheld  together ;  others  have  quite  forgotten  that 
man  ever  had  a  political  childliood  and  are  now  old  in  complex 
prai^ticcs  of  national  aelf-j^ovcnunent. 
ft  1231.  The  Nature  of  the  Question. — It  is  important  to 
»  tiotice  at  the  outset  a  single  general  point  touching  the  nature 
Kof  this  question.  It  is  in  one  a^ipeet  obviously  a  simyilu 
U-questton  of  fact;  and  yet  there  is  another  phase  of  it,  in  which 
it  becomes  as  evidently  a  question  of  opinion. 

The  distinction  is  importajit  because  over  and  over  again  the 

H  question  of  fact  has  l>een  confounded  with  that  very  widely 

"  different  question,  WTtat  ought  tJie  functions  of  government  to 

bef    The  two  questions  should  be  kept  entirely  separate  in 
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any  reBtrictire  definition,  and  it  is  hardly  poBsibIc  to  find  any  ground 
of  justification  common  to  Ibcm  all.  except  the  comprcheniivo  one  of 
general  expediency." 

1233.  L  The  Constituent  Functions: 

(1)  The  keeping  of  order  and  providing  for  the  protection  of 

persons  and  property  from  violence  and  robber}'. 

(2)  The  fixing  of  the  legal  relations  between  man  and  wife 

and  between  parents  and  children. 

(3)  The  regulation  of   the   holding,  transmission,  and  inter- 

change of  property,  and  the  determination  of  its  liabili- 
ties for  debt  or  for  crime. 

(4)  The  determination  of  contract  rights  between  individuals. 

(5)  The  definition  and  punishment  of  crime. 

(6)  The  administration  of  justice  in  civil  causes. 

(7)  The  determination  of  the  political  duties,  privileges,  and 

relations  of  citizens, 

(8)  Dealings  of  the  state  with  foreign  powers  t  the  presorvur 

tion  of  the  state  from  external  danger  or  encroachment 
and  the  advancement  of  its  international  interests. 

These  will  all  be  recognized  as  functions  which  are  obnoxious 
not  even  to  the  principles  of  Mr.  Spencer,'  and  which  of  course 
persist  under  every  form  of  government. 

1234.  II.  The  Ministrant  Functions.  —  It  is  hardly  possible 
to  give  a  complete  list  of  those  functions  which  I  have  called 
Ministrant,  so  various  are  they  under  different  systems  of  gov- 
ernment; the  following  partial  list  will  suffice,  however,  for 
the  puri>oses  of  the  present  discussion : 

(1)  The  regulation  of  traile  and  industry.  Under  this  head  I 
would  include  the  coinage  of  money  and  the  establish- 
ment of  standard  weights  and  measures,  laws  against 
forestalling,  engrossing,  the  licensing  of  trades,  etc.,  as 
well  as  the  great  matters  of  tariffs,  navigation  laws,  and 
the  like. 

'  As  set  forth  in  his  pamphlet,  J/tin  vtrtus  tht  State. 
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mit  it  >At,  u  the  brain  and  conBciousness  direct  the  moreraentJ  of  the 
Imraan  hoily ;  and  it  ia  evident  from  the  froedoiu  of  iia  diHuussioiui  and 
the  frequency  of  its  actions  upon  inlerfst*  of  erery  kind,  whether  of 
public  or  of  private  import,  thut  the  Roman  iitatL',  &»  typified  in  its 
Senate,  was  in  it«  lereral  brnnchefi  of  family,  tril>e,  and  City,  a  single 
undivided  whole,  and  tliat  ila  preroi^siives  were  limited  by  nothing  save 
religious  observance  and  fixed  habit.  Of  that  individual  liberty  wliiuh 
we  cherish  it  knew  nothing. 


1241,  Government  the  Embodiment  of  Society.  —  As  little 
was  there  in  Greek  politics  any  seetl  of  the  thought  which 
would  limit  the  sphere  of  govtrnmental  action  by  principles 
of  iuiilieuuble  individtuil  riglits.  Both  in  Greek  and  in  Roman 
conception  government  was  as  ohl  as  society,  —  was  indeed 
nothing  less  than  the  express  image  and  embodiment  of  soci- 
ety. In  government  society  lived  and  moved  and  had  its 
being.  Society  and  government  were  one,  in  some  such  sense 
as  the  spirit  and  body  of  man  are  one :  it  was  through  govern- 
menty  as  through  mouth  and  eyes  and  limlja,  that  society  real- 
ized and  gave  effect  to  its  life.  Society's  prejudicesj  habits^ 
superstitions  did  indeed  command  the  actions  of  goveriuueut; 
but  only  because  society  and  government  were  one  and  the 
same,  not  because  thfiy  were  distinct  and  the  one  subordinate 
to  the  other.  In  plain  terms,  then,  the  functions  of  govern- 
ment hu<i  no  limits  of  principle,  but  ordy  certain  limits  of 
wont  and  convenience,  and  the  object  of  adrainiatratiou  was 
nothing  less  than  to  help  society  on  to  all  its  ends :  to  speed 
and  facilitate  all  social  undertakings.  So  far  as  full  citizens 
of  the  state  were  concerned,  Greek  and  Roman  alike  was  what 
we  should  call  a  socialist;  though  he  was  too  much  in  the 
world  of  affairs  and  had  too  ket-n  an  appreciation  of  experi- 
ence, too  keen  a  sense  of  the  sane  and  possible,  to  attempt  the 
Utopias  of  which  the  modem  socialist  dreams,  and  with  whic-h 
the  ancient  citizen's  own  writers  sometimes  amused  him.  Hi 
bounded  his  politics  by  common  sense,  and  so  dispensed  wil 
'  the  rights  of  man.' 


e  modBrn  world.    Mean 
eniment,  as  we  ooneeive 
fcred  eclipse.    IntheFeu" 
of  government  feU  away  fro* 

b^k  to  something  like  itaori 
of  government  narrowed  thee 
tions.  Men  beeame  sorei«igi 
ownmg  land  in  their  own  ri  - 
ceptiou  of  nations  or  societi' 
but  only  intenlcpendence.  J 
fatherhoo<i,  but  to  ownershi- 
under  such  a  system  were  sitf 

Ship  ofcomimmdaadobediea 
gocth;  and  to  another,  Come,  « 
"o  this,  and  he  doeth  it "   Thi 

to  keep  peace  among  his  Ho« 
were  enjoyed  aecording  to  F 

manor  hud  been  suffered  to  a 
to  exaot  fines  of  them  for  all  Ti 
of  coming  of  age,  or  of  mak^ 
«c.ence,  bred  in  cruel,  l.ardenip 
"f  justice;  the  baronial  power^ 
rogative.  ^ 

Tliis  waa  between  barou 
Oaron  thn  nnW  i.„j    
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was  for  the  most  part  divided  out  piocemeal  to  a  thousand 
petty  holders.     Feuds  were  the  usual  processes  of  justice. 

1243.  The  Feudal  Monarchy.  —  The  monarchy  which  grew 
out  of  the  ruins  of  this  disintegrate  system  concentrated  au- 
thority without  mueh  changing  its  cliaracter.  The  old  idea, 
born  of  family  origins,  that  goverumeut  was  but  the  artivy 
authority  of  society,  the  magistrate  but  society's  organ^  bound 
by  society's  immemorial  ,luw8,  luid  passed  utterly  away,  and 
goverumeut  had  become  the  |>erBonal  possessiun  of  one  man. 
The  ruler  did  not  any  longer  belong  to  the  state ;  tlie  state  be- 
longed to  him :  he  was  himself  the  state,  as  the  rich  man  may 
be  said  to  l>e  his  possessions.  The  Greek  or  Koman  othcial 
was  wielded  by  the  community.  Not  so  the  king  who  liad 
8wei>t  together  into  las  own  lap  the  powers  onco  broadcast  in 
the  feu<lal  s^'stem :  he  wielded  the  community.  Government 
breatlied  witli  his  breatli,  and  it  wjis  its  function  to  please  him. 
The  state  had  become,  by  the  processes  of  the  feudal  develop- 
ment, his  private  estate. 

1244.  Modem  De-socialization  of  the  State.  —  The  reac- 
tion from  such  conceptions,  sluw  and  for  the  must  part  orderly 
in  England,  sudden  and  violent,  because  long  forcibly  delayed, 
on  the  Continent,  was  of  course  natural,  :uid  indeed  inevitable^ 
When  it  came  it  was  radical;  but  it  did  not  swing  the  political 
world  back  to  its  old-time  ideas ;  it  turned  it  aside  rather  to 
new.  It  became  the  object  of  the  revolutionist  and  the  demo- 
crat of  the  new  order  of  things  to  live  his  own  life;  the 
ancient  man  hud  h^vd  no  thought  but  to  live  loyally  the  life  of 
society.  The  Jintiijue  citizen^s  virtues  were  not  individual  in 
their  i)oint  of  view,  but  social ;  whereas  our  vii'tues  are  almost 
entirely  individual  in  their  motive,  social  only  in  some  of  thiair 
rt»ult&. 

In  brief,  the  modern  State  has  been  largely  de-socialized. 
The  modern  idea  is  this :  the  state  no  longer  absorbs  tlie  indi- 
vidual ;  it  only  serves  him :  the  state,  ai  it  appears  in  its 
orgaUj  the  government,  is  the  representative  of  the  individual, 
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"to  what  constitutes  social  convenience  and  advancement.  Its 
{  aim  is  to  aid  the  individual  to  thti  follost  and  best  possible 
'  realization  of  his  individuality,  instead  of  merely  to  the  full 
^^  realization  of  his  sociality.  Its  plan  is  to  create  the  best  and 
^P  fairest  opportimities  for  the  individnal ;  and  it  has  discovered 
^^  that  the  way  to  do  this  is  by  no  means  itself  to  undertake  tlio 

administration  of  the  individual  by  old-time  futile  methods  of 

guardianship. 

124(3.   Functions  of  Government  much  the  Same  now  as 
i        always.  —  This  is  indeed  a  great  and  profound  ohangn  ;  but  it 

is  none  the  less  important  to  emphasize  the  faet  that   tho 

functions  of  govemnieut  arc  still,  when  catalogued,  found  to 

be  much  the  same  both  in  number  and  magnitude  that  they 

always  were.  Gtovernment  does  not  stop  Av4th  the  protection 
II        of  life,  liberty,  aud  property,  as  some  have  supposed ;  it  goes 

on  to  serve  every  convenience  of  society.  Its  sphere  is  limited 
:  only  by  its  own  wisdom,  alike  where  republican  and  where 
1^^  absolutist  principles  jirevail. 

^m  1247.  The  State's  Relation  to  Property.  —  A  very  brief 
^^  examination  of  the  facts  suffices  to  confirm  this  view.  Take, 
^^  for  exam2>le,  tho  state's  relation  to  prox>erty,  its  performance 
^^of  one  of  the  chief  of  those  functions  which  I  liavo  called 
^^  Constituent.  It  is  in  connection  with  this  function  that  one 
L  of  the  most  decided  contrasts  exists  between  ancient  and 
^k-inodem  political  practice ;  and  yet  we  shall  not  fiud  ourselves 
^■embarrassed  to  recognize  as  natural  the  practice  of  most  ancient 
^f  states  touching  the  right  of  private  property.  Their  theory  was 
f  extreme,  but,  outside  of  Sparta,  their  practice  was  moderate, 
1248,   In  Sparta.  —  Consistent,  logical  Sparta  may  serve  as 

the  point  of  departure  for  our  observation :  she  is  the  standing 
I       cliissical  type  of  exaggerated  state  functions  and  furnishes  the 
jinost  extreme  example  of  the  antique  conception  of  tlie  relap 

lions  of  the  state  to  property.    In  the  early  periods  of  her 
listory  at  least,  Iwsides  lieing  censor,  pedagogue,  drill  sergeant, 

juad  housekoci>er  to  her  citizens,  she  was  also  universal  land- 
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and  trustee.    Sho  had  grown  old  and  lax  simply ;  she  had  not 
inged  her  nxind. 

1251.   In  Athens. — When  we  turn  to  Athens  we  experience 

marked  ohjinge  in  tlie  politital  atmosphere,  though  the  Athe- 

ians  hold  much  the  same  abstract  conception  of  the  state. 

[ore  men  breathe  more  freely  and  enjoy  the  fruits  of  their 

il)or,  where  labor  is  without  reproach,  with  loss  restraint. 

Iven  in  Athens  there  remain  distinct  traces,  however,  of  the 

family  duties  of  the  state.     She  too,  like  Sparta,  felt  bound  to 

dispose  properly  of  eligible  heiresses.     She  did  not  hesitate  to 

punish  with  heavy  forfeiture   of   right   (atitnui)   tbose  who 

squandered  their  property  in  dissolute  living.     There  was  as 

little  limit  in  Athens  as  in  dparta  to  the  theoretical  preroga- 

ivea  of  the  public  authority.     The  freedom  of  the  citizen  was 

freedom  of  indulgence  rather  than  of  right;  he  was  free  be- 

Luse  the  state  refrained,  as  a  privileged  child,  not  as  a  sov- 

under  Rousseau's  Law  of  Nature. 
1S62.   In  Rome.  —  When  we  shift  our  view  to  republican 
»me  we  do  not  find  a  simple  city  omnipotence  like  that  of 
Greece,  in  which  all  private  rights  ore  sunk.     The  primal  con- 
:ituents  of  the  city  yet  abide  in  shapes  something  like  their 
riginal.    Koman  society  consists  of  a  series  of  interdependent 
links:  the  family,  the  gens,  the  city.     The  aggregate,  not  the 
ision,  of  these  makes  up  what  we  should  call  the  state.     But 
le  state,  so  made  up,  was  omnipotent,  through  one  or  other 
tf  its  organs,  over  the  individual.     Property  was  not  private 
in  the  sense  of  being  individual ;  it  vested  in  tlie  family,  which 
was,  iu  this  as  in  other  respects,  an  organ  of  the  state.     Pro]v 
erty  was  not  conceived  of  as  state  property,  because  it  had 
remained  the  undivided  property  of  the  family.     The  father, 
as  a  ruler  in  the  immemorial  hierarchy  of  the  government,  was 
all-powerful  trustee  of  the  family  estates.     Individual  owner- 
ship there  was  none. 

1253.  Under  Modern  Governments.  —  We  with  some  jus- 
tice felicitate  ourselves  tliat  to  this  omnipotence  of  the  ancient 
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iviloges  which  we  group  under  the  word  FmncJuse.    They 

I,  as  well  a&  the  ancieut  states,  havo  admitted  slavery  into 

their  systems ;  they  too  have  commanded  their  subjects  with- 

Iout  luodei-ation  and  fleeced  them  without  compunction.  But 
lor  all  they  have  been  so  omm()otent,  and  when  they  chose  so 
tyrannical,  they  have  seldom  insisted  upon  so  complete  and 
luireserved  a  service  of  the  state  by  the  citizen  as  was  habitual 
|o  the  political  practice  of  both  the  Greek  and  the  Koman 
worlds.  The  Greek  and  the  Roman  belonged  each  to  his  state 
in  a  quite  absolute  sense.  He  was  his  own  in  nothing  as 
against  the  claims  of  his  city  ujjon  him :  he  freely  acknowl- 
edged all  his  privileges  to  be  but  concessions  from  his  mother, 
the  commonwealth.  Those  privileges  accrued  to  him  through 
law,  as  do  ours;  but  law  was  to  him  simply  the  will  of  the 
organic  community,  never,  as  we  know  it  in  our  constitutions, 
a  restraint  upf)n  the  will  of  the  organic  community'.  He  knew 
no  principles  of  liberty  save  only  those  which  custom  had  built 
up  :  which  inhered,  not  in  the  nature  of  things,  not  in  abstract 
individuality,  but  in  the  history  of  affairs,  in  concrete  practice. 
His  principles  were  all  precedents.  Nevertheless,  however 
radic^iUy  different  its  doctrines,  the  ancient  stite  was  not  a 
whit  more  completely  master  touching  laws  of  citizenship  than 
is  the  state  of  to-day. 

1255.  Ab  regards  the  Staters  MiQistrant  Functions.  —  Of 

the  Ministrant,  no  less  than  of  these  Constituent  functions 

which  I  have  taken  merely  as  examples  of  their  kin<l,  the  same 

sUitement  may  be  maile,  that  practically  the  state  has  been 

relieved  of  very  little  duty  by  alterations  of  political  theory. 

In  this  field  of  the  Ministrant  functions  one  would  expect  the 

state  to  be  less  active  now  than  formerly :  it  is  natunil  enougli 

that  in  the  field  of  the  Constituent  functions  the  state  should 

^_BervB  society  now  as  always.     IJut  there  is  in  fact  no  such  dif- 

^Ht^rence  :  government  does  now  whatever  experience,  pet-mita  or  the 

^HfmeA  deinand ;   and  though  it  does  not  do  exactly  the  same 

^^biiugs  it  still  docs  substantially  the  some  kind  of  things  that 
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bor  wliicli  was  not  agricultural  and  held  in  bondage  to  feu- 
masters  was  in  the  cities,  where  it  was  rigidly  ordered  by 
the  complex  rules  of  the  guild  system,  as  was  trade  also  and 
almost  all  other  like  forms  of  making  a  livelihood.  Where,  as 
in  England,  labor  in  part  escaped  from  the  hard  service  of 
he  feudal  tenure  the  state  8tepj>ed  in  with  its  persistent 
**  statutes  of  laborers  "  and  sought  to  tie  the  workman  to  one 
habitation  and  to  one  rate  of  wages.  '  The  rustic  must  stay 
where  he  is  and  must  receive  only  so  much  pay,'  was  its 
command.  Apparently,  however,  all  past  regulation  of  labor 
was  but  timid  and  elementary  as  compared  with  the  hibor 
legislation  about  to  be  tried  by  the  governments  of  our  own 
day.  The  birth  and  development  of  the  modern  industrial 
system  has  changed  every  aspect  of  the  matter ;  and  this  fact 
it  is  which  reveals  the  true  character  of  the  part  which  the 
state  plays  in  the  case.  The  rule  would  seem  to  bo  that  in 
proportion  as  the  world's  industries  grow  must  the  state  ad- 
vance in  its  efforts  to  assist  the  industrious  to  advantageous 
Wilations  with  each  other.  The  tendency  to  regulate  labor 
rigorously  and  minutely  is  as  strong  in  England,  where  the 
state  is  considered  the  agent  of  the  citizen,  as  it  was  in  Athens, 
iR'here  the  citizen  was  deemed  the  child  and  tool  of  the  state, 
and  where  the  workman  was  a  slave. 

1258.  (3)  Regulation  of  Corporations. — ^  The  regulation  of 
corporations  is  but  one  side  of  the  modem  regulation  of  the  in- 
dustrial system,  and  is  a  function  added  to  the  antique  list  of 
governmental  ta.sks. 

1259.  (4)  The  State  and  Public  Works.  —  The  maintenance 
"of  thoroughfares  may  be  said  to  have  begun  with  permanent 
empire,  that  is  to  say,  for  Europe,  with  tJie  Romans.  For  the 
.Komans,  indeed,  it  was  first  a  matter  of  moving  armies,  only 
secondarily  a  means  of  serving  commerce ;  whereas  with  us 
the  highway  is  above  all  things  else  an  artery  of  trade,  and 
armies  use  it  only  when  commerce  stands  still  at  the  sound  of 
drum  and  tnunpet.    The  building  of  roads  may  therefore  be 
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1263.   (S)   Sumptuary  Laws.  — In  sumptuary  laws  ancient 
^8Ultea  of  coursu  fa.r  outr.in  inoilern  pmctice.      Motleru  states 
have  of  course  foregone  most  attempts  to  make  citizens  vir- 
tuous or  frugal   by  law.     But  even  we  have  our  prohibition 
enactments  ;  and  we  have  liatl  our  fines  for  swearing. 
^^      12(>4-.   Summary.  —  Ajiparently  it  is  safe  to  say  with  regard 
^Vto  the  functions  of  government  taken  as  a  whole  that,  even  as 
^ftbetwecu  ancient  and  modern  states,  uniformities  of  practice 
^Bfar   outnumber  diversities  of  practice.     One  may  justly  con- 
^P elude,  not  indeed  th.at  the  restraints  which  modern  states  put 
upon   themselves   are  of  little  cousequence,  or  that   altered 
political  Ponce])tions  are  not  of  the  greatest  moment  in  deter- 
mining important  fpiestions  of  government  and  even  the  whole 
advance  of  the  race ;  but  that  it  is  rather  by  gaining  practical 
-wisdom,  rather  l>y  loui?  ]>rt>cesses  of  historical  oxi)orience.  that 
states  mo<Ufy  their  practices ;  new  theories  are  subsequent  to 
new  experiences. 


12r>;'>,   Chararter 
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thing  which  could  by  any  possibility  be  accomplished  by  indi- 
vidual initiative  and  endeavor.  On  the  other  hand,  there  aro 
those  who,  with  equal  extremeness  of  view  in  the  o])posite 
direction,  would  have  society  lean  fomOy  upon  government  for 
guidance  and  assistance  in  every  affair  of  life,  who,  captivated 
by  some  glimpse  of  public,  power  and  iMinefioenee  caught  in  the 
pages  of  ancient  or  mediiEval  historian  or  by  some  dream  of  co- 
operative endeavor  cunningly  imagined  by  the  great  fathers  of 
Socialism,  believe  that  the  state  can  l>e  made  a  wise  foster- 
mother  to  every  member  of  the  family  politic.  Between  these 
two  extremes,  again,  there  are  all  grades,  all  shades  and  colors, 
all  degi'ees  of  enmity  or  of  partiality  to  state  action. 

1207.  Historical  Foundatioa  for  Opposite  Views.  — Enmity 
to  exaggerated  state  action,  even  a  keen  desire  to  keep  that 
action  down  to  its  lowest  possiVde  terms,  is  easily  furnished 
with  impressive  justification.  It  must  unreservedly  be  admit- 
ted that  history  abounds  with  warnings  of  no  uncertain  sound 
ag:unst  indulging  the  state  with  a  too  great  liberty  of  inter- 
ference with  the  life  and  work  of  its  citizens.  Much  as  there 
is  that  ia  attractive  in  the  political  life  of  the  city  states  of 
Greece  and  Rome,  in  which  the  public  power  was  suffered  to 
be  omnij>otent,  —  their  splendid  public  spirit,  their  incompanuj 
ble  organic  wholeness,  their  fine  play  of  rival  talents,  serving 
both  the  common  thought  and  tlie  common  action,  their  variety, 
their  conception  of  public  virtue,  there  is  also  much  to  blame, — 
their  too  wanton  invasion  of  that  privacy  of  the  individual  life 
in  which  alone  family  vii-tue  can  dwell  secure,  their  callous 
tyranny  over  minorities  in  matters  which  might  have  been  left 
to  individual  choice,  their  sacrifice  of  personal  independence 
for  the  sake  of  public  solidarity,  their  hasty  average  judg- 
ments, their  too  confident  trust  in  the  public  voice.  Tliey,  it 
is  true,  could  not  have  had  the  individual  lil>erty  which  we 
cherish  without  breaking  violently  with  their  ow^n  history,  with 
the  necessary  order  of  their  development;  but  neither  can  we, 
on  the  other  hand,  imitate  them  without  an  equally  violent 
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by  combination,  his  strength  is  concerted  strength,  bis  sover^ 
eiguty  is  the  soverei^ifnty  of  union.  Outside  of  society  man's 
mind  can  avail  liini  little  as  an  instrument  of  supremacy,  and 
government  is  the  visible  form  of  society:  if  society  itself  be 
not  an  evil,  neither  surely  is  government  an  evil,  for  govern- 
ment is  the  indiKi>ensable  organ  of  society. 

1270.  Every  rae-ans,  therefore^  by  which  society  may  be  per- 
fected through  the  instrumentality  of  government,  every  means 
by  which  individual  rights  can  be  fitly  adjusted  and  liarmunized 
with  public  duties,  by  which  individual  self-<levelo]uuent  may 
be  ma<le  at  once  to  serve  and  to  supidcment  social  deveh>p- 
ment,  ought  certainly  to  be  diligently  sought,  and,  when  found, 
sedulously  fostered  by  every  friend  of  society.  Such  is  the 
socialism  to  which  every  true  lover  of  his  kind  ought  to  adhere 
with  the  full  grip  of  every  noble  affection  that  is  in  him. 

1271.  Socialism  and  the  Modern  Industrial  Organization. 
—  It  is  possible  indeed,  to  imderstand,  and  even  in  a  measure 
to  syiM]}at1iize  with,  the  enthusiasm  of  those  special  classes  of 
agitators  whom  we  have  dubbed  with  the  too  great  name  of 
'Socialists.'  The  scbemes  of  social  reform  and  regeneration 
which  they  aup[»ort  with  so  much  ardor,  however  mistaken  they 
may  be,  —  and  surely  most  of  them  are  mistaken  enough  to 
provoke  the  laughter  of  children^  —  have  the  right  end  in  view: 
they  seek  to  bring  the  individual  with  his  special  interests, 
personal  to  himself,  into  complete  harmony  with  society  with 
its  general  interests,  common  to  all.  Their  method  is  always 
some  sort  of  co-operation,  meant  to  j)erfect  mutual  helpfulness. 
They  speak,  too,  a  revolt  from  selfish,  misguided  individual- 
ism; and  ccrUiinly  nuMlcrn  individualism  has  much  a1)out  it 
that  is  hateful,  too  hateful  to  last.  The  modern  industrial 
organization  has  so  distorted  competition  as  to  put  it  into  the 
pt)wer  of  some  to  tyrannize  over  many,  jus  to  enable  the  rich 
and  the  strong  to  combine  against  the  poor  and  the  weak.  It 
has  given  a  woeful  material  meaning  to  that  spiritual  law  that 
"  to  hiiu  that  hath  shall  be  given,  and  from  him  that  hath  not 
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ments  of  goTcrnmcntal  assistance  to  the  needs  of  a  changing 
social  and  industrial  orgauizatiou.  Not  license  of  interference 
on  the  part  of  government,  only  strength  and  adaptation  of 
regulation.  The  regulation  that  I  mean  is  not  interference ;  it 
is  the  equalization  of  conditions,  so  far  as  possible,  in  all 
branches  of  endeavor  j  and  the  equalization  of  conditions  is 
the  very  opposite'of  interference. 

1274.  Every  rule  of  development  is  a  rule  of  adaptation,  a 
rule  for  meeting  '  the  circumstances  of  the  case ' ;  but  the  cir- 
cumstances of  the  case,  it  must  be  remembered,  are  not,  so  far 
as  government  is  concerned,  the  circumstances  of  any  individ- 
ual case,  but  the  circumstances  of  society's  case,  the  general 
conditions  of  social  organization.  The  case  for  society  stands 
thus  :  the  individual  must  be  assured  the  best  means,  the  l)e8t 
and  fullest  opportunities,  for  complete  self-development :  in  no 
other  way  can  society  itself  gain  variety  and  strength.  But 
one  of  the  most  indispensable  conditions  of  oi>portunity  for 
self-development  government  alone,  society's  controlling  organ, 
can  supply.  All  combination  which  necessarily  creates  monop- 
oly, which  necessarily  puts  and  keeps  indispensable  means  of 
industrial  or  social  development  in  the  hands  of  a  few,  and 
those  few,  not  the  few  selected  by  society  itself  but  the  few 
selected  by  arbitrary  fortune,  must  be  under  either  the  direct  or 
the  indirect  control  of  society.  To  society  alone  can  the  power 
of  dominating  combination  belong :  and  society  cannot  suffer 
any  of  its  members  to  enjoy  such  a  power  for  their  own  private 
gain  independently  of  its  own  strict  regulation  or  oversight. 

1275.  Natural  Monopolies.  —  It  is  quite  possible  to  distin- 
guish natural  monopolies  from  other  classes  of  undertakings ; 
their  distinctive  marks  are  thus  enumenited  by  Mr.  T.  H. 
Farrer  in  his  excellent  little  volume  on  The  State  in  iU  rela- 
tion to  Trade  which  forms  one  of  the  well-known  EugUsh 
Citizen  series :  ^ 

I  P.  71.  Mr.  Farrer  is  Permanent  Secretary  of  the  EngliBh  Board  of 
Trade  (sec.  «IH). 
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E regulation  of  undertakings  necessary  to  its  own  health- 
ifficient  operation  and  yet  of  a  sort  to  exclude  equality 
in  competition.  Ex|wnen(.o  haa  jnoved  that  the  self-interest 
of  those  who  have  controlled  Buch  undertakings  for  private  gain 

■  is  not  coincident  with  the  public  interest:  even  enlightened 
self-interest  may  often  discover  means  of  illicit  pecuniary  ad- 
vantage in  unjust  discriminations  between  individuals  in  the 

I  use  of  such  instruinetitaUties.  But  the  proposition  that  the 
government  should  control  such  dominating  organizations  of 
(capital  may  by  no  means  be  wrested  to  mean  l>y  any  necessary 
implication  that  the  government  should  itself  administer  those 

•  instromentalities  of  economic  action  which  cannot  be  used  ex* 
cept  as  monopolies.  In  such  eases,  as  Mr.  Farrer  says,  "there 
are  two  great  altprnatives.     (1)  Ownership  and  management 

I  by  private  enterprise  and  capital  under  regulation  by  the  state. 
(2)  Ownership  and  management  by  Government,  central  or 
local."  Governmi-'nt  r*'gulatioii  may  in  most  cases  suffice.  In- 
deed, such  are  the  ditiiculties  in  the  way  of  establishing  and 
maint:uning  careful  business  management  on  the  part  of  gov* 
ernment,  that  control  ought  to  be  preferred  to  direct  adniinis- 
tration  in  as  many  cases  as  possible,  —  in  every  case  in  which 

I  control  without  mlministmtiou  can  be  niiulu  effectual. 
1278.  Equalization  of  Competition.  —  There  are  some  things 
outside  the  field  of  natural  mon'tpolies  in  which  individual  action 
cannot  secure  equalization  of  the  conditions  of  competition ;  and 
in  these  also,  as  in  the  regulation  of  monopolies,  the  practice  of 
governments,  of  our  own  as  well  as  of  others,  has  been  decisively 
on  the  side  of  governmental  regulation.  By  forbidding?  child 
labor,  by  supervising  the  sanitary  conditions  of  facrtories,  by 
limiting  the  employment  of  women  in  occupations  hurtful  to 

■  their  health,  by  instituting  official  tests  of  the  purity  or  the 
H  quality  of  goods  sold,  by  limiting  hours  of  labor  in  certain 
H  trades,  by  a  hundred  and  one  limitations  of  the  power  of  un- 
H  Bcrupnlous  or  heartless  men  to  out-do  the  scrupulous  and  merfli- 
H  ful  in  trade  ur  industry,  government  has  assisted  equity.    Those 
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omit  it  wuuld  inevitably  be  to  hamper  or  degrade  some  foe 
the  advancement  of  others  in  the  scale  of  wealth  and  social 

standing. 

1281.  There  are  relations  in  which  men  invariably  have 
need  of  each  other,  in  which  universal  co-operation  is  the  indis- 
pensable condition  of  even  tolerable  existence.  Only  some 
universal  authority  can  make  opportunities  equal  as  between 
man  and  man.  The  divisions  of  labor  and  the  combinations 
of  commerce  may  for  the  most  jxirt  be  left  to  contract,  to  free 
individual  arrangement,  but  the  equalization  of  the  conditions 
which  affect  all  alike  may  no  more  be  left  to  individual  initia- 
tive than  may  the  organization  of  government  itself.  Churches, 
clubs,  corporations,  fraternities,  guilds,  partnerships,  unions 
have  for  their  ends  one  or  another  special  enterprise  for  the 
development  of  man's  spiritual  or  material  well-being:  they 
are  all  more  or  less  advisable.  But  the  family  and  the  state 
have  as  their  end  a  general  enterprise  for  the  betterment  and 
e<|uaIization  of  the  conditions  of  individual  development:  they 
are  indispensable. 

1282.  The  point  at  which  public  combination  ceases  to  be 
imperative  is  of  course  not  susceptible  of  clear  indication  in 
general  terms ;  but  it  is  not  on  that  account  indistinct.  The 
bounds  of  family  assfx'iation  are  not  indistinct  because  they 
are  marked  only  by  the  immaturity  of  the  young  and  by  tlie 
parental  and  filial  affections,  —  things  not  all  of  which  are 
defined  in  the  law.  The  rule  that  the  state  should  do  nothing 
which  is  equally  possible  under  equitable  conditions  to  optional 
associations  is  a  sufficiently  clear  line  of  distinction  between 
governments  and  corjjorations.  Those  who  regard  the  state  as 
an  optional,  conventional  union  simply,  a  mere  partnership, 
open  wide  the  doors  to  the  worst  forms  of  socialism.  Unless 
the  state  has  a  nature  which  is  quite  clearly  defined  by  that 
invariable,  universal,  immutable  mutual  interdependence  which 
runs  beyond  the  family  relations  and  cannot  be  satisfied  by 
family  ties,  we  have  absolutely  no  criterion  by  which  we  can 
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Bona,  both  of  which  come  within  the  principles  we  hare  been 
discussing.    Popular  education  is  necessary  for  the  preservar 

tioii  of  those  eoiiditious  of  freedom,  political  and  social,  which 
arc  indispensable  to  free  individual  dovelopment.  And,  in  tht> 
second  place,  no  instrumentality  less  universal  in  its  power  and 
authority  than  governuieut  can  secure  popular  education.  In 
brief,  in  order  to  secure  popular  education  the  action  of  society 
as  a  whole  is  necessary ;  and  popular  education  is  indispensa- 
ble to  that  equalization  of  the  conditions  of  personal  develop- 
ment which  wo  have  taken  to  be  the  proper  object  of  society. 
"Without  popular  edtication,  moreover,  no  government  that  rests 
upon  poi>ular  action  can  long  endure :  the  people  mxist  be 
schooled  in  the  knowledge,  and  if  jx)ssible  in  the  virtues,  upon 
which  the  maintenance  and  success  of  free  institutions  depend. 
^o  free  government  c^in  last  in  health  if  it  lose  hold  of  the 
traditions  of  its  history,  and  in  the  public  schools  these  tra- 
ditions may  be  and  sbouhl  bo  sedulously  preserved,  carefully 
replanted  in  the  thou^dit  and  consciousness  of  each  successive 
generation. 

1286.  Historical  Conditions  of  Governmental  Action. — 
Whatever  y'ww  be  t;Lkeii  in  each  particular  case  of  the  right- 
fulness or  advisability  of  state  regulation  and  control,  one  rule 
there  is  which  may  not  be  departed  from  under  any  circum- 
stances, and  that  is  the  rule  of  historical  continuity.  In  poli- 
tics nothing  radically  novel  may  safely  be  attempted.  No 
result  of  value  can  ever  be  reached  in  [lolitics  except  through 
slow  and  gradual  development,  the  careful  adaj)tation3  and  nice 
modifications  of  growth.  Kothing  may  be  done  by  leaps. 
More  than  that,  each  people,  each  nation,  must  live  upon  the 
lines  of  its  own  experience.  Nations  are  no  more  capable  of 
borrowing  experience  than  individuals  are.  The  histories  of 
other  peoples  may  furnish  us  with  light,  but  they  cannot  fur- 
nish MS  with  conditions  of  action.  Every  nation  must  con- 
stantly keep  in  touch  with  its  past :  it  cannot  run  towards  its 
ends  around  sharp  corners. 
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AccoantA,  French  Chambor  of,  origi- 
nated,'if*!!;  Prussiau  Supreme  Cham- 
ber of,  4<>1. 

Achasans.  BUpremacy  of,  ia  Homeric 
times,  125. 

Adaptation  the  rule  of  pdltLical  action, 

yjooet  jwy..  rj(n»-r_'ii,  vjsti 

AdjiKlicatioQ  as  a  source  of  Law,  1187, 

11 W. 
Adminiatratlou,  orKiinixatiou  of  Greek, 

HO;  8phereof  imperial,  in  Germany, 

Administration  and  leuislatlon,  under 
modern  systems,  1151-1153. 

*  AdraiiiistRition,'  the,  of  the  Prussian 
Government  District,  481-1S3;  its 
Presideut,  483;  its  methods  of  work, 
483. 

Administrative  Conrts,  French,  3S.t, 
354;  Pniaaian.  500-502;  BwIjm.  576. 

AdminldtrativQ  system  of  the  Fraak- 
uh  mouarohy,  •f&'.l  et  Kq. 

Agriculture,  Department  of  (U.8,), 
1119. 

Albert  the  Bear.  3H.1. 

Alr'xandRr,  llellenization  of  the  East 
by.  \M. 

AmGudmont  of  French  constitution 
:tl.^,  317,  318;  of  the  German  consti- 
tution, 404;  of  the  Swiss  ft'dcrul, 
flfift;  nf  the  BwedlKb  rrnnMllution, 
643;  of  the  Norwegian  confitltatton, 
040;  of  American  state  oonstitutloni, 
808-1)03;  of  iLo  American  federal, 
1045. 

America,  the  English  occnpation  of, 
at2. 


Amphtotyony,  the  Delphio,  123. 

ArnUtjcrtrM,  tbo  Prussian,  491,  499, 
41*: ». 

Ancestors,  primitive  worship  of,  29, 30. 

Appeal,  Kreuch  Courts  of,  J5A;  the 
EnKlisb  C«jurt  of,  734. 

Archoii,  creation  of  the  office  of,  In 
Athens.  G8;  namber  of  nrchons  in- 
creased  to  nine,  W*;  tlic,  E]ionyni\ti, 
Oil;  the,  i*««i7f»j(,  Wl;  tht-, /Wcfriwr- 
rA(/»,  (9J1;  the,  'ihratnnthetK,f^. 

Areopagus,  the  Senate  of  the,  relations 
of  &»li«i  to,  77 ;  powers  of,  curtailed 
by  Epbialtes,  91. 

Ar^^os.  supremacy  of,  127. 

Aristides  extends  eligibility  to  office 
to  all  classes  of  the  people  In  AtbenA^ 
89. 

Aristocracy.  English  and  andent  con- 
trasted, 1170. 

Aristotle's  aii.ilysis  of  the  forms  of 
government,  lIfLVll(;3;  his  cycle  of 
degeneracy  and  revolution,  11{'4;  In 
tho  light  of  the  modem  facts  of 
|K>Iitic«,  llt»5  ft  $vq. 

Army,  reform  of  Roman,  by  Servlus, 
1411,  147;  place  ami  jiowerof  Uoman, 
under  tbo  Empire,  176;  administra- 
tion of  German,  434 ;  Swiss  federal, 
MO;  the  Austrn-HunffariaD,  fWT;  In 
Sweden  and  Norway,  631. 

ArrondiMrment ,  tho  French. ."MT;  tcru- 
tin  d'.  315.  Ml. 

Arrondlssemental  CoancH.  French, 
.T47. 

ArsenaU  and  dockyards  of  the  United 
States,  1051. 
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Con$iUum  tributum  phb{»  electa Trib- 
uues,  lo6. 

Cotifituntinc.  f^ovcmmenUil  reroriu»  of, 
181-184;  Bepnrulion  of  dvU  from 
military  comnminl  by,  l):*l ;  territo- 
rial dirtsion  of  the  Empire  by,  1>>1- 
183;  civil  proTincial  offleors  under, 
IHl,  1H2;  military  pniviiiclal  ofilciera 
uiiJer.  183;  buuscliold  offices  o9tab- 
ILfthinl  by,  IM. 

Cim.ftituont  (imctions  of  govemmcat, 
1233,  1247-12M. 

ConitUtution,  the  French,  framing  of. 
:i|];  character  of,  312;  aiucndmcnt 
of.  :u;t,  317,  318;  the  ^irj«s,  510;  Its 
character,  511,  C12;  its  iDdelinite 
grautii,  513;  it^fpiaraiitce  of  cant'>- 
nal  couAtitiitious,  511;  \is  amcDiI- 
ment,  55*1;  Avntro-Uimffarinnt  of 
18fi7,  fiiia.  rm;  the  StrrcUsh,  osdl- 
latin;;  dovclopment  of,  Ulli ;  its 
&meiidniunt,  W:^;  Ibo  yorwe;)ian, 
G21,  ti22;  ils  ameudment.  I>t0;  tho 
KiujUsh,  7:K>;  of  the  V.  S.,  and  col- 
onial pr«!wloiita,  8i»0-871;  charac- 
ter ul  the  fiovemmetit  foriued  by 
it,  872  rt  «C7.  ,*  |)owers  ^aotoU  by  It 
to  (he  federal  government,  d*.>0; 
powers  withheld  by  it  from  the 
states,  MOl ;  powers  left  by  it  to 
states,  8^2,  8!I3;  tU  general  eharac- 
ter,  1045;  its  aiULuJuieiit.  1042. 

CoDBtitulii>iial  development,  KiigllHh. 
as  coniparufl  with  Amorican,  858  ct 
9rq. 

Coitstitntions.  American  state,  non- 
ooostitutional  provlitlDus  in.  b94-8l'7, 
025;  amendment  of,  «)M-*»a. 

CooBuIs,  Roman,  crtatiou  u(  uffice  of, 
148;  chosen  by  Comitin  Ccnturiuta^ 
148,  Iflfi ;  ri'Iatiuns  of.  to  Senate,  14f>. 
150;  steps  towards  the  ailmiasion  of 
plebeians  lo  oAice  of,  t54>;  andcrthe 
Empire.  Kit;,  1U7.  170,  u. ;  of  Italian 
towns,  27rt. 

Contmcl.  absence  of  the  idea  of,  from 
primitive  wuricty,  17;  the,  tbeiir)' of 
the  origin  of  uuveninient,  IS. 

Control,  Central,  over  local  atlmllils- 
tmtivo  bodies  in  France,  3H).  ^7, 


S51,  352;  in  England.  800.  601.  605. 
812;  In  American  state  goverumeuts, 
Il7a-ii77.  tCja,  IRH. 

Control  uotneocasarilyadmiuistratfon. 
12T7. 

Conveniences  of  society,  the,  adminis- 
tmtion  of,  by  the  state,  VJtiO. 

Corporations,  law-making  by,  1103; 
regulation  of,  by  the  state,  1258. 

Corpus  Juris  CivitU,  215-217;  study 
of.  in  tbe  Middle  Ages,  2IG,  258;  sub- 
sidiary authority  in  Oermany,  20<i. 

Council  of  KMers  under  patriarchal 
presidencies.  4S,  41);  rcproflentatlve 
Gonfe<lerate  clmracler  of.  57;  the 
S|)artau.  101 ;  eleetion  to  Spartan, 
llXl;  pmboulfutie  legislative  fuuc- 
llouftof  Spiirtan,  lOi ;  Juilicial  func- 
tions of  Spartan,  101. 101,  lOii;  asso- 
ciated with  early  Roman  kings,  144, 

Council  of  Minist*™,  French,  XB,  325; 
Prussian,  4(j0. 

Council  of  State,  the  French,  origi- 
nates in  ruiKlal  Court,  2f'l,  2'-l2;  its 
dovelopmi'Ut  and  differentiation, 2!ri; 
its  compositioti  ami  Tunctidns,  3ri.'(; 
tbe  i^niMstan,  45>),  451*;  the  JVorwe- 
ffinn,  644,  645. 

Council  of  States  (StSnderath),  lite 
Swiss,  its  eonipusilion,  662,  553;  Its 
fnuctions,  555,  55(). 

Cuuncib,  the  Knglish  County,  their 
coustitutlun,  704-7t>S;  their  powers, 
770-777. 

County,  the  EmjIUfi^  and  the  Saxon 
Kingdom,  (i5o;  rcprefK*uL.ati(m  of,  in 
Hum^e  of  CxmHuous,  70S;  geographi- 
cal relations  of,  to  boroughs  in  par- 
liamcntary  representation,  (tTO,  7Ul; 
its  historical  rootage,  751 :  early 
evolution  of  its  organs,  752;  see 
Topit'ui  Auaiyeis  ;  the,,  in  the  U.  S., 
Iffrj-IOL*' ;  in  Uie  South,  M4,  102«; 
where  the  township  exists.  }U2i>. 

County  Courts,  the  Kn{;1i»h,at  preseut. 
73i*-741 ;  tbe  amient,  751,  75J. 

Gunrts.  the  Knglish  law,  their  deriva- 
tion, (Mil);  thtir  present  eom)K>sition 
and  jariisdii-tlon,  7111  et  xfq.;  |iowers 
of  English  cohmial,  83ti;  intcrpreta* 
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And,  448  nf  teq..  4A1;  fnsion  of  tlio 
DdininiMration  of  W:ir  and  Doniiiin.ii 
ill  l^ruKsia,  450;  L'haiubcra.  Pruasiau, 
44*1, 
l>nu;n,  his  code,  71. 

irbam,  Lord,  in  Canada.  SIG. 

uit.  Hellf'tiization  of.  by  Alfxandor, 

I'M;  chAracter  of  Greek  dvilizatloD 

iu  Uio,  i:^,  13(>. 

coDomic  Conncil,  the  l*m«3ian,  4G3. 
f£conomic  laws,'  iu  Swcdeu,  r»2fi. 

c*4>UDmlu    relationa  of   Austria  and 

HiWKary.  COO. 
Kilict.  Mm  Pr»tor's,  202;    of   the  Ro- 
man provincial  gortiruors.  *2ffT. 
Edacation  Department  of  tb«  English 

I*ri^7-  Council.  699,  810. 

(Iiiraiioii,  Publif*.  plan  of,  in  England. 

811;  a  function  of  tiie  sute,  1X2, 

Iders,  Council  of,  under  patriarehul 
presidencies.  4ti,  4<J;  confederated 
family  chiefs  in  the  primltire  coun- 
cil, 07 ;  Uxta  of  separate  powers.  60 : 
the  Spartan  Council  of,  101 ;  election 
of  Spartan,  103;  ju<licial  functions 
of  the  Spartan  Conni>il  of.  101.  104. 
lOlt;    proboulfutiv  loKisialive   fuuc- 

ttlons  of,  lUl ;  loss  of  importance  by, 
190, 
lector,  the  Great,  of  Brandenburg, 
■AH. 
lectors,  the  Grrrnan.  3t>9,  371. 
I^in.  LurU.  on  Hip  jtowers  of  English 
ooluniai  f;o\'uriiors,  8'JS. 
inperor.  Hie   Austrian,  as   Kmperor- 
Iving,  AU5,  &UG;  as  monarch  of  Aiu- 
tria,  004,  607 ;  powLT  of,  to  lcKi«late 
In  recess  of  lietrbsrath,  008;  as  King 
of  Huncary,  (>11. 

Emtwrnr.  the  lJcrm«n,  403,  40.1;  shares 
Hiivtiriiif^ity  of  ibo  Etupire  only  as 
King  of  I'riissia.  4tir>. 
tperor,    the    Koiuan,    creation    of 
office  and  powers  of.  ir>cv-it;();  oa- 
ity    of     tater    iucuiubeuts    of 
of,  175. 
»,  AlhuDian,  1.10. 

the  Ovrmau,  origination  of 


prcflent,  3^,  401;  gorerament  of, 
see  Topirnl  AnahjsU, 

Empire,  '  Holy  Roniiin.'  ftstabli?ibment 
aod  influence  of,  in  Middle  Ages, 
2S0,  £51 ;  Influence  of,  on  spread  of 
Koman  law  iu  Germany ,  :!(j^ ;  history 
of,  .104  ft  Keq. ;  becomes  exclusively 
German,  375;  In  oighteentb  century, 
380 :  en<l  of.  381. 

Empire,  Roman,  establishment  of,  1(<0. 
l#»4-liilt;  causes  which  led  to.  ]5'.u 
lliS;  growth  of  new  ofliccn  under, 
172.  177.  178,  181-1K5;  division  of 
Roman  iuto  EuMteru  and  Wealem, 
i;*i,  143,  1«1,  1«7;  effect  of.  upon 
politics.  V.yS;  unifying  iuHuence  of 
the  Holy  Roman,  in  the  Middle  AgOH, 

England,  eutranco  of  Roman  law  Into. 
2t.7. 

English,  the.  and  the  Rrtoiaiis  com- 
pared, IlJG-IlliS;  contrasted,  ll!iO. 

ii:w. 

English  institations,  adaptation  of.  in 
America.  8;c.  K.'^,  mi  et  scq. :  grew 
by  consolidation,  Ki9. 

Kpliialtes.  constitutional  reforms  of,  in 
Athens,  91. 

Ephoni.  the  Spartan,  104. 105. 

Kponftmun,  ttie  Arehon,*JU. 

Equity,  courts  of,  in  American  Btnt«t, 
I  H&4-*J5(i;  fusion  of,  with  common 
law.  Ut>5;  as  a  source  of  law.  lli»l(, 
IIW. 

Esuil^s,  Prussian  Commannl,  479. 

Estimates,  the.  iu  England,  UUtt. 

EthicA,  Law  and,  1213. 

Eupatriftf,  the  Athenian,  and  the  early 
archuniship,  G'J;  and  the  ]>ariy  of  the 
plain.  "0;  as  laudlord:^  and  creditors. 
72 ;  preferred  for  ofWre  nmlrr  the 
Solonian  constitution,  75;  shut  out 
from  exrlusive  privilege  by  Clia- 
then&i,  82,  ."U,  85. 

Exchequer.  P.ngli<ih  Cnurt  of,  its  origin, 
Oliti:  the  Chancellor  of  the,  607. 

Executive,  the  Swiss  cantonal.  023: 
U»  Swiss  federal,  027  et  tfq.  ;  of  an 
American  state.  DTht-lfTl;  contrasted 
with  federal.  072;  its  real  character, 


^^imi  of  oBoo,  967;  their  (juallBca- 

I  tioiu,  968;  tbeir  relations  to  otlier 

state  officials,  ll72-y7H.  HlW;    their 

doties  and  puwors.  H^t^DHl, 

Graocbt.  the,  measures  and  fate  of,  1C3. 

(Jrti/,  tlie,   as   an   official    under  the 

Frankiab  monaruby,  351»,  .'ibO,  'JiVZ, 
Groat  Council,  the,  of    the   Norman 
klu£s,690;  ovulutinn  from  it  of  Par- 
liament, tbo  Cabinet,  and  tbo  courts 
of  lav,  V£Q  et  ttq. 
^ff  Greater  Britain,  831. 
^BGrevce,  Goveriiioeuts  of,  mo  Topical 
^^t     Annlynig. 

^^Krecks,  oH^rlnal  migrationii  of,  112; 

^K'  ioiluuiice   of    the    Phu:uiciaii8  upuu 

f  the,  IIU;    remi^rations  aod  scttli^- 

ment  of  the  Mediterranean,  114-117; 

colonial  Ryst«m  of  itio.  118-121 ;  union 

and  uatiouality  atnoug.  122 ;  religions 

coinmuuity  atunng,  123,  V2A ;  political 

aggrcgatiotiA  nf ,  V1&-VSJ ;  frames  and 

ivals  among,   \'*^\    cast^jni  and 

am.  Ki5,  U2;  Hubjectlon  of  the. 

143. 

imodlBVal  trade.  242. 
lU.  GIO. 
Gostaf  EHkssou,  til& 

Habit  coudltlona  legal  development, 

IL'00-1208. 

ibsburg,  first  emperor  of  Bouse  of. 

a70;  Ute,  marrtaK«it,  :i78. 
lardoubcrg.  Count,  45*i 

iliii^a,  in«titution  of  tbo,  in  Atbcnr^, 

and  charactfT  aurl  functiotiit  of,  78; 

expausiou  of,  by  CliMbene!),  85. 

[elluA,'  ucaning  of  the  term,  111; 

law  of   cotistilutioual  modification 

ill,  121 ;  see  Topical  Anult/sis- 
ffilfnotnmim,  offioers  of  the  Dellan 

Confedt^raoy,  12U. 

'lots,  tho  Spartan,  97. 
Iclvetic  IS«public,  tlio,  608. 

mry  III.,  of  the  Holy  Koman  Empire, 

.•W7. 

}rzogovina.  5ft0,  50S. 

Igh  Court  of  .Iustii';«,  the  English, 

7.'I2.  7^3.  7:W,  740.  74-*. 

>bbes.  Tbomas,  iho  LevUtthan  of,  18; 
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views  on  the  origin  of  political  so- 
ciety.lS;  theory  of  a  Law  of  Nature, 
IM ;  idea  of  on  uri^uul  state  uf  war, 
18. 

Hohenstnufen,  the,  30S, 

>Iobenzi>llern,  the,  acquire  Brandon' 
bnrg.  387. 

Home  Ofli:;e.  tbo  Knelish,  i>.i2. 

Home  IkUlb  iu  Itobomia  and  Hungary, 
58!),  av«. 

Hooker,  Hlcbard,  Kccle»(QHical  Polity, 
IS;  on  the  law  of  Nature  In  iu  con- 
nection with  the  origin  of  suck'ty,  18. 

'  Uoose,'  tbo,  or  t/rn*,  VJ;  a  complete 
organism  within  tho  ancient '  city,' 
53;  its  junction  with  u  phratnj.  6i\ 
a  constituent  member  of  the  city,* 
55;  politiojU  disintf  ^ration  or,ti5, 116. 

House  of  Representatirea,  see  Repr&- 
sentatives.  House  of. 

Housebold  Ofticors,  under  the  Roman 
Empire,  177,  184;  in  the  French 
Monarchy.  291. 

Houses,  reas4}ns  for  two  IcgisUtive,  in 
EoKlaud.  071;  iu  U.  S..  II28-<)31; 
namas  of  two  leigialativo.  in  Ameri- 
can BUtcfl.  033. 

Hundrod,  the  English,  and  Its 'moot/ 
(V4. 

Hungary,  acqalnition  of,  by  Austria, 
580,  583;  relations  of,  to  Austria, 
587 ;  see  Topical  Analj^sii, 

Imitation,  tribal  and  individnal,  a 
force  of  change  iu  primitive  society, 
42,43. 

Impeachment,  history  of  ministerial, 
in  England,  tTi6;  disappearance  of. 
iu  England,  677. 

India,  oonlaina  oidence  of  old  Aryan 
liabit  and  or^uizntion.  6;  goTom- 
mentof  British,  829.  8:X). 

Individualism,  unknown  in  ancient 
politips,  1175;  tntro«luced  with 
Christianity  and  the  prevalence  of 
Teutonic  institutions,  1176;  rulntivo 
under  feudal  Hystem,  1177;  dwilroyed 
by  the  modern  monarchy  in  iu  tlrst 
forms,  1178;  revived  by  Kenaissaiica 
and  Keformatlon,  1179. 


1119         

Ini^rprUithoiui   ia   the 

hiurptriMtUm,  jHTjirib  of 
»'>,  11'.'.  aoi.ar/i.  21^^21^ 
of  Inir.  iik;,  iijh^ 

iDlerrHiciiam,  tu,  (t,  ||„| 

Sntrrrr,,  j^^  Rr>m*ii.  144 
Inl'.H.^inj;  Oie.O>mmi 

•^"""   '■ -'K  lii^  of  8m 

(. 

**",  ""ofAinprWni 

t^-O;  aiMl  .j.mliMrutl.m,  n« 
iJn-m.iiru,  «i,,v.|,„r,„.|,t  ji.^ 

J^iMi  other,  I0«u;„„j(l,^,, 

.'"'/irr,.  tbu  Roriinn.  200. 

•'""' I'in.nnrlvII_ 

'  "i«  ilonwio,  u 

;-.;;-.  or  ..Unn,fe..S 

Jurl-pnidnuro,  \'ii'^H^n   •  »« 

M»ool  or.  i-'i,  iVJiMm 
Jiiridfii,  ti„,  itoiuaa,  811-  t 
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king  of  Bweden  and  Xonrny,  628- 
6;^  1 ;  of  Eni^land  a  sort  of  pprmancnt 
mluisUT,  ()78;  not  a  ineaitwr  uf  tho 
CabJDot,  fti\>\  and  the  appointmeot 
of  ministers.  tiHl,  liM. 

Kings,  Ibo  two  S{>art9Ui,  their  origin, 
100;  tlufir  suborcjiimtion  to  tlte 
Kphora,  lOi;  their  jtidicLU  (unctiou, 
lOti. 

King's  Bench,  Euglisb  Cntut  of.  Its 
origin,  tUi't;  division  of  the  High 
Court.  7.12,  733. 

Kin^ip,  abolition  of  the,  in  Athens, 
07 ;  the  new  Tentouic,  2;i5. 

Kiutthip,  the  iirat  bond  of  society,  4. 
•£l :  poraisienco  of  the  idea  of,  27 ; 
fictitious,  adoption.  2B;  and  rcliKina 
iu  prituitiTfl  society,  21»;  Borvival* 
of  the  idea  of,  33 ;  diasociatcd  from 
ciilxenship.  UIO. 

Labor. I>ct>artmeut  of  (U.S.),1]20;  the 
siAte  in  relation  to,  1257. 

LafftMng,  the  Norwegian,  Wfi.  647. 

Land,  the  primitive  state  rolAtftd  to 
no  particular,  14~lf>;  manner  in 
which  the  relationship  was  devel- 
oped, II;  ideQtifi«>atlon  of  the  mod- 
ern stat«  with  i»ome  particular,  lH; 
tenure  of.  In  SparU,  lf.<.  1248;  in 
Athens.  1251;  tenure  of,  amoo^  Ibo 
Toatons,  '££1 ;  modified  by  oonqaoit, 
2i«,3:?7. 

tnn4ammann,  the  8wl»s,  623. 

LaniieHhauptnutnn  (or  Landesdirek- 
tor),  PruMian,  •l7tM78. 

I^<intle»herrcn,  «iti2. 

Litmiffemcinde,  Prussian,  45ff. 

Landralh,  tlie  Germnn  sheriff,  448, 
•450,  4.'H,  iSi),  4m,  4JS7,  501. 

LantU^ctneinde,  of  the  Swiss  cant/rns. 
517. 

LiXiidtajr,  the  Pni!»lan,  465-470;  the 
PrUMian  i'rovlucial,  476,  477;  tlie 
Aujitrinri  Proviudal.  t)0(>.  GUI*;  of 
Croatio-Slavonia.  1JI4. 

Law.  tliu  nuikiiiK.  ex>;cullon,  and  luter- 
prt>tjition  of,  li:(5.  11:^;;  ItM  nature 
and  developmeut,  see  Tujnr.al  Annly' 
9i8, 


Law  of  the  American  statas.  !t«  char* 
acter.  KiM,  887 ;  its  scope.  HSOetnq.; 

itscontiicis,  yw-mo. 

I^w-girer,  tlieory  of  an  original,  as 
creator  of  the  state,  1*J. 

Fjiw,  iiiteruationnl.  121t),  1217- 

I.aw,  *  personal,'  iu  tiaul,  XJl ;  fn  Italy, 
2fl«. 

I^w,  political,  limitations  of.  12U(. 

Law,  private,  effect  of  Roman  upon 
Teutonic,  'Sn  ;  content  of,  1221,  1222. 

Law,  public,  errLHTt  of  Roman  upon 
Teutonic.  230;  cimtent  of.  1220, 1222. 

Law,  Roman,  eutxancoof,  iuto  modem 
legal  nystems,  2.Vi-2(»7 ;  see  Topical 
Anaiytit ;  \xa  typji>nl  character, 
nW;  siwke  tlie  will  of  the  Komaa 
community  and  the  Koroao  chatac- 
ter,  120f). 

League,  the  Acluean,  its  history,  138; 
its  conatltutiun,  i:tn;  Uie  JEioIian, 
its  ctiaracter  and  constitution,  140, 
141. 

LoajTuea.  the  Hanseatle  and  Rhenish, 
^46. 

Legislation  in  the  Homeric  pntrlarchal 
presidency,  4K;  in  Athena,  7l»;  in 
Sparta,  101.  102;  in  Rome,  114.  HO, 
140,  IM.IWV;  under  the  Empire,  170; 
growth  of,  In  ancient  city-states, 
194;  chancter  of  Roman  impcria], 
314;  Its  codification,  215;  course  of. 
In  tho  French  Chambers,  33(Kt33; 
in  German  Reiffutnff,  41'-t;  in  Swiss 
cantons,  616-522;  joint,  in  Austria 
and  Hunf^ary,  5li7,  UX);  in  Sweden 
and  Norway,  C33;  in  England,  6811, 
7211;  distrust  of.  to  Auicrictiu  states. 
8%;  course  of.  in  Amerli^in  atutctt, 
ft'lfi,  1136;  counte  of  in  U.S.  ConKrcsM, 
lOdl-ia'^t,  Um-KWl ;  scope  of  mcKl- 
em.  1134;  and  administration  under 
modern  systems,  1151-115.1;  an  a 
source  of  Law,  llir2-ll'.W. 

rjegislatnred,  8wis9  ttantonal,  51fl-fitS; 
of  the  American  states,  *.'J.M*;i<i ;  not 
sovereign  Inidios,  U27 ;  dvvvlopmout 
of.  irtl-ll.'U. 

Legitimists,  French,  3U. 

Lcz  Vitifjothitrum,  the,  290. 
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mul&iry  at  Stale  (StaatsminUterium). 
ihu  i'ruKMmi.  4t)0. 

Aluuart'hy,  cliaracter  of  primitive 
Uri-clc.  '18-6'i;  Lbo  modern  absolute, 
1  ItlC,  Ll(]7 :  the  modern,  uaoaUy  '  Um- 
iled,'  ll(tS;  not  now  sacceedod  by 
aristocracy,  llOl);  the  feadal,  its 
character,  1343. 

Monopolies,  natural,  1275,  1276. 

Monivia,  582. 

Morley.  John,  quoted  as  to  the  origin 
of  povo.rnmont,  24. 

Mo^c  InKlitutinnfl,  inflnonc«  of,  on 
Kuropcan  development,  220. 

Municipal  Cotincll,  the  French,  .'150, 
351;  the  Prmslan,  491,  4'J3;  the 
Enr/liah,  7i)5;  the  American,  103II, 
1(«7. 

Municipalities,  English,  793-80D. 

Napoleon,  codification  of  Frenfli  lAW 
l»y,  Utll :  rccfinslriictinn  of  KrencJi 
adniinlHtration  by,  ;i07,  .'%)S;  in  Ger* 
many.  'MX ,  *M. 

National   AsMcnibly,  the  French,  317- 

;go. 
}(ational  Character  spoken  in  Law,  1207 

e(  teq. 
National  Council,  the  Swiss,  Its  com- 
position,   S47-fi51 ;     Its     functions, 

555,566. 
National  Idea,  the,  in  U.  S.  growth  of. 

87(>  et  wg. 
Nationality  among  the  Greeks,  122; 

and  state  sovoreiguly    in    Switzer- 
land, 512. 
Nature,  Law  of.  received  by  Roman 

lawyers  from  the  Greek  Stoics,  208; 

laws  of.  and  laws  of  the  state,  1218. 

1219. 
Nature  and  forms  of  govomoient,  see 

Topical  Auntysfs. 
Navy.  Department  of  the  (U.S.).  1115. 
New  Mexico,  law  of,  ^)11. 
yomophijlacea  (gnardiani  of  the  law), 

instituted  in  Athens  by  Ephlaltes, 

91. 
Northmeu,  the.  615. 
Norway,  see   Tofiical  AnalyMfa,  t^Ufr* 

UcnrNoneay* 


Objects  of  gorernmGnt,  the,  aee  Topir 

ail  A  tutlysis. 
Octavins,  see  Augustus. 
Odelmthing,  the  Norwegian,  64fi,  647. 
Opinion,  effects  of.  upon  character  of 

the  government  of  the  U.  S.,  B73  et 

Opinion,  public,  ancient  compftred  with 

moflem,  1158. 
Ort;anizatiou  of  government  (odnitn- 

istratlve),    oxliiting    paralU^Ln    and 

contrastji  in.  1H7  ct  scq^ 
Origin  of  government,  probable,  aod 

Topical  Annlijsis. 
Orleanlsts,  French,  .'til. 
Ostmark.  the  (Austria),  363,  3fl8. 
(^tnu;iKm,   instituted    in    Athens   by 

Clisthenes,  its  nature  and  operation, 

Kt. 
Otto,  the  Great.  365. 

Parish,  the  English.  Its  history,  TdO; 
Uic  Poor-law,  781-784;  the  Highway. 
786. 

I^irliament,  thft  English,  its  early  evo- 
lution, (Hi7-07U;  genesis  of  the  two 
bouses  of.  tni;  and  the  ministers, 
676,  677.  686,  «W7.  *W9 ;  so©  Hou99  uf 
Cotnmntitt  and  Uoufn*  nf  Lonh. 

Parliament  of  Paris.  ir,Q,  '.'65.  2Ut,  2118. 

P:Lrliamentary  Hufurm  in  England , 
710-715. 

Parliamentary  Ri^flponnibilily  in 
France,  337;  In  Germany.  -122;  in 
Switzerland,  SXi;  In  .\uMria-Hun- 
gary,  (i02;  in  Ao^itria,  i»05;  in  Hun- 
gary, till;  in  Sweden.  6'W;  In  Nor- 
way, 614;  in  England,  history  of, 
B76.677;  at  present.  686,  687;  und<'r 
the  variolic  moil<;m  syittemA  of  gov- 
ernmeul,  1151-1153. 

Patronage  of  office  in  France,  320,  3W. 

Pay*  d"  K'r'tttuin'^,  and  »ftt  drt^St  irrtt, 
257;  d'fUnti,  French,  wU-goveni- 
metit  in.  2S3,  2^;  functions  of  their 
Estates,  284, 

Pelo|M>nnesiiin  War,  the.  sfgnific&no6 
nf,  in  Greek  ])Olilics.  131. 

Pericles,  influence  and  constltntional 
refuniis  of,  in  Athens,  90. 


Race,  variety  of.  In  Aostrla-Hunfrary. 

Railways,  aiimiiiistration  of.  in  O^r- 
iDuuy,  4rtl ;  efTei'tA  of,  in  U.  8.  in 
aiding  the  national  idea.  H74. 

Rr/i^rrmbon,  ibe,  lu  the  Swiss  catitoiut, 
fi2I ;  its  history,  fi'22 ;  the  8wi«s  f«d- 
eral,  A57 ;  pi-actices  of  the  Bwlas,  In 
U.S.,  805.  SOT. 

Reform,  period  of  const! tntiooal,  in 
tiemiftny.  Jftli. 

HfiihsucricM,  the  German,  4.'lfi,  4!tt. 

Jieirhsrath,  the  AustriHU.  «»7.  t»8. 

Jifirh*l(i;it  the  IIiingariiLii,  (ir^. 

Heirhsta'jt  the  German,  its  character 
and  competonco,  41<t;  its  composi- 
tion, 414,  415;  sessions  of,  417;  or- 
gaiii/Jttion  of,  418;  election  of  otti- 
ctT--*  Ju.  430. 

Helicon,  its  connection  with  kinship 
in  primitive  sw-lety,  28.  29;  connec- 
tions with  precirdcut,  IH);  the  priest- 
hood of  ancient  family  and  com- 
munal head.<4,  58;  private  guds  and 
the  representative  character  of  tlio 
priesthood,  dfii;  Ita  connections  with 
]irimo(^nilur«,  CO;  of  the  dty,  »»! ; 
and  irilial  organization  [ftinit.  CVvt' 
thcnBs),  M;  community  of,  among 
the  Greeks,  123.  124;  jiolitics  srpa- 
raled  from,  Ul3;  us  a  source  of  Law, 

Mm. 

Representation,  introduction  of  the 
principle  of,  into  politics*  1130;  its 
oiieration,  It'll,  1133. 

Urprtwentative,  power  of  a,  1133. 

Kfprrsttntulivcs.  in  American  Btate 
l»-};iKlatures,  itieir  terms,  032,  ami 
qiialiliiratiuus.  U34 ;  apportionment 
of.  in  I'eileral  House  of  Itepreseuta- 
tives,  10(j4). 

Representatives,  House  of*  Prussian, 
4titM70-,  Austrian,  007;  Hungarian, 
012. 

Beprosentatives.  ITouse  of,  TT.  S.,  1065 
et  geq, ;  apportlaument  of  represen- 
tatives, lOOG;  olectinns  to,  1007,  lOliO, 
1070;  its  oixaiiiration,  1071-1070; 
must  originate  bilU  raiMiug  revenue, 
lOSl. 


Republic.  fstal>1i»hinent  of  the  Roman, 

148 1   efTerU  of  conquests  up«)n   tho 

Horaun,  151 ;  its  breakdown,  1A7-I(i0; 

proTinciiil  administration  nnder.iriH; 

cjLUHcs  of  fnJiuro  of.  15f>.  101-104; 

economic    diN'ay,     102;     the    third 

French,  iiroclaimwi,  310. 
RcRpcinsibility,  ministerial,  see  Parlin- 

mentury  Hf»pontLihUUy. 
Revenue,  sources  of,  In  German  E!m- 

pire.  4'tA;  the  common,  in  Austria 

Hungry,  5tH>. 
Revision,  the  Cuurt  of,  French  odi 

ifttraiire.  XA. 
Revolution,  the  French,  goTornmental 

effet'ts  of,  .'10^-;i07. 
KhiMle  Island,  charter  of.  8D0. 
RJKhU,  jtrivate.  Roman  cnntTeptinn  of, 

1238  tt  *eq, ;  the  stato  and  political, 

12W. 
Rik»flo;/.    the    unrofomied     SwMish, 

rt^preaentation  and  separate  artinn 

of  Uio  four  orders  in,  OltJ;  the  pres- 

eol.tUO.  mi. 
KoniAii  IjAw,  SCO  T^tr,  Roman. 
Rnmans.  tlie,  and  Uie  KuKlish 

pared,  llJii-lI2tt;  coatrasted. 

1130. 
Uoro«.    government    of,    Be6    Topical 

Annlyait;    tenure   of   properly   in, 

1262. 
R4.ttation  in  office,  (CO. 
Rnu^Hfan.  J.  J.,  The  Social  Contl 

IS. 
Russia,  Slavonic  villnse-cominnnl 

in,  7 ;  power  of  tbo  Czar  of, 

1210. 

Saltan  emperors,  the,  in  Holy  Roman 

Empire,  3*J7. 
Sanitary  DiMrictA,  Rural,  in  England, 

7K>;  L'rbau,  in  EnKlaud,  402-004. 
Sanitation,  a  function    of    the  state, 

1261. 
Savigny,  on  the  fttages  of  lega]  d( 

opmcnt,  UOlt. 
Sruon  emperors  of  tho  Holy  Ronuw' 

Kmpire,  :^\S,  3fti\, 
SiJtiifettffi'rirhlf,  the  Pruisian.  49T^ 
Sfhool  Districts.  English.  810. 
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Swit«.  I>oimrtmeDt  oi  (U.  S.),  IHI. 
Slates,  the,  of  the  Union,  constituent 

iiwmb«nt.  not  adminUtnitivo  dh'ut- 

loDH,  HvS4;   tlicir  clinmctcr,  orgauit. 

uid  (anclioas,  sev  TojUtjol  Anulj/gis. 
Stat««-Gent_'rnl,    tho    Frencli,   origiiia- 

lion  at,  288;  obamator  and  powen 

of.  2811. 
Slnlun,  tile  Iaw  of,  In  ptimiUvo •cMivt;', 

17.  'Ji.:i'-*. 

Stein,  Itftmii  vom,  refornui  of»  4ft2. 4flT. 
471,4":t, -imt,  5tiO. 

Storthintj,  llu)  Norwegian,  iWi.  547. 

Stnttci/ni  (gcncnLlH),  ton.  crtatcd  it) 
AtheiiH  by  CliKtlit^iios,  H(t;  their  rela- 
tions to  tbv  urchnn  pnlonmn*liu»an(l 
to  ea4!h  uthtir  in  tlio  tiuld.Mi;  typical 
oflRoers,  110. 

Suflni^e,  )Ufu  Fraiichistf. 

Sulla,  li>t. 

SumpttUiry  Uiva,  12G3. 

SnjK.Tintrnilent  of  KducatloTi,  the.  in 
ail  AuHiricuu  utate,  1KI2. 

Swtxton,  HOC  Topical  Atiultjsis, Swodan- 

Switzorlnrid,  emergcnco  of,  from  Qor- 

iiiuny.  l^'A;  sco  Tuiiirol  AiutfttKis. 
fiysHitli^  ttu)  Sjiarlan,  107,  110. 

TnldrB,  tlic  XII.,  pn?par©d,  IW;  tx- 

pandtHl  by  iMleri»ri*tatitm,  liW;   ap- 

pUwl  by  thu  rnutor,  JlU. 
Tiixattoii,  variety  of  lawti  louubiiii*,  in 

U.  B..  IXMJ;  local  and  sUlo.  la  D.  S.. 

I(H3, 1(M3. 
Telwjcraplw,  sec  Posts  and  Tolej,'mplis. 
Turritoriiil  KovorviKiity,  ituvulupuiGuL, 

of.  In  Ciernmiiy.  ;vV.KHti. 
Territories,  the,  of   the  U.  S^  1053; 

courts  of  tbu,  WM,  lOM. 
Territory,  tlio  ftvlcral,  in  U.  8.,  1047 

fit  ii'tf. 
Tfutonir  CuHtoins.  Ancient,  tlieir  cvi- 

douou  HA  to  H4M:ial  orKiiiiizutiun,  7; 

Institutions  in  SwwU'n  and  Norway. 

BIO;  orli:iu  of  the  Kngllab  conatitu- 

tlon.  GAl-^fcM:   Law  spoke  national 

oharaoter,  VJ(W. 
ToutnoH.tuid  i:oman  Iffcal  inntitutiona. 

'ill);    contiict   of,   wIUi    ttoujo,  :£21; 


primitive  institntlona  of  tlio.  222- 
22S;  ci>in]uunal  go%'E<mnient  anioug, 
222;  frue,  unfree,  and  noble  Amon-,c 
the,  '£i:i;  iutvr-fommuual  icovern- 
nifut,  224;  military  Ivndentbip,  tin' 
comUittus,  22fi ;  prlnoiplo  uf  ponional 
allcpaaru  uinonff  lUv.  225,  227.  22S, 
%M ;  ciutomfl  of,  nfTectwl  by  Itoman 
law,  22'i*2.'ll ;  institutions  of,  in 
Swedftn  anil  Norway,  lilO;  tbtt*  in 
Eo^Uuid,  f>52-4t54. 

Theatre,  larcu^ss  to  onuble  the  com- 
mnns  lo  attend  the,  in  Albeua,  iM>, 
Increased,  V2. 

Tbebee,  l>rief  su[>reinacy  of,  132. 

Thfftnwtfu'tm,  the,  (U«ir  judicial  fuiic- 
tinns,  00. 

Town-uoeting.  American,  999,  1009, 
ft  8f<l',  fMifi*itn, 

Towns,  Ilomun  law  In  the,  of  the  Mid- 
dle Agi'S,  217;  o[  Middle  Ages  por- 
[Hilauloand  transmit  liuinan  prinri- 
p\w,  2.f2;  feudalism  ainl  the.  244; 
guilds  in  the  ni(Nlin-val,  'ii!»,  li>agurjt 
uT  the  Haiiito  and  Uhcnisb,  24i);  lll>' 
erties  of,  In  mediaeval  Franc**,  2Tfi; 
nnii-Itonian  mediH'val  Frfni'li,  277, 
27H;  ntediti'Val,  and  tlie  L'ruitiulofi. 
27I»;  privllcgi*8  of.  In  uii?dia*va1 
France.  2*40;  and  forui'i  «d  bovitu- 
nient,  2H1 ;  decay  of  indo]M-ndrni-e 
of.  in  Fratice,  2-S2;  subjet'linn  of, 
to  the  king  in  Franco.  2H7;  uf  Hnin- 
deuburji,  441-444 ;  the  M'etr  Entf- 
litnd,  their  Heparate  foundation  at 
first.  tC^.  ibidr  union,  K{».  tbelr 
f<irnis  of  yovernniRnl.  9iX.\. 

Township,  tlie  American,  itA  biHl^ricttt 
origin,  9U0;  absorbed  into  Uirprr 
units  of  Ruverntuent.  1001  ;  partial 
decay  of,  Ui02;  \iA  orL:nniscution  in 
Now  England,  KXK^-HHiTt:  of  the 
North  west ,  10fit>-10(XS ;  its  i.rltclii  thirrc. 
100l>;  its  spread  in  V.  S..  lOlo,  loll ; 
ilsor;;anixalion  ontf^ideof  New  Kng- 
lund.  1012-1017;  of  the  MiHdle  Atlan- 
tic Stat«.«,  lOl't.  1022;  of  New  York. 
1020;  of  l'enns:k'lvnnia.  1021:  in  the 
Boulh,  10211;  in  \Sr;rinla.  UriS. 

Trade,  tlic  state  in  relation  lo,  12n(k 
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Studies  in  General  History. 


I 


(1000  B.C.  to  iSSo  A  D.)  An  apjilicatiun  vX  the  Labonitury  Nfcthod  tuthetCMli- 
ing  of  IlUtury.  Uy  Marv  D.  Sheldon,  formerly  I'roiestsior  of  Hlstnry  in 
Wellcsley  College.    HaU  leather.  57a  pages.  Trice  by  null,  $1  75.    latroducUop 

IN  the  sciences  no  instruction  is  now  considered  sound  which  docs 
not  bring  the  pupil  Into  contact  with  actual  realities,  and  teach 
him  how  to  handle  and  interpret  them  ;  in  history,  however,  teaching 
is  still  too  much  based  on  the  reading  of  manuals,  which  scarcely  call 
for  any  power  save  that  of  memory. 

This  new  text-book  gives   a  cullcction  of  historic  material,  which 
may  be  dealt  with  first-hand^  as  the  pupil  deals  with  the  actual  sub- 
stance in  Chemistry*,  and  with  the  hving  plant  in   Botany,  thus  stimu- 
lating his  historic  sense  and  judgment.     //  is  cspeciaHy  adapted  to 
htip  studinis  and  Uachers  'withoHt  access  to  iarg^  librar Us ^  and  con- 
tains tt'ithin   itse/f  all  that  is  absolutely   necessary  for  the    work 
required;  but  when  books  are  accessable,  it  serves  as  a  guide  to  still 
wider  **  Studies  "  which  can  be  extended  according  to  the  resources  at 
hand.   The  material  given  consists  of  maps,  pictures,  lists  of  important 
^^vcnts,  men,  works,  and  deeds,  tables  of  political  organizations,  and 
^Kxtracts  from  original  sources,  including  constitutions,  creeds,  laws, 
^Khroniclcs  and  poems.     It  is  accompanied  by  questions  which  are  of 
^Khc  nature  of  problems,  the  answers  to  which  must  be  worked  out  by 
^Khe  pupil  himself  from  the  given  data.     //  is  a  bi*ok  to  be  studied,  not 
^^read. 

Sheldon^s  General  History  was  introduced  into  nearly  one  hundred 

^^^chools  and  colleges  during  the  first  year  of  its  publication*     See 
^^tpecial  circular  for  the  opinions  of  teachers  as  to  its  merits.     The 
following  are  a  few  extracts  :  — 


J.  R.  Seeley,  Ret^us  Frof.  e/Hisi.^ 
Cumbridgt  Vniv.y  England:  1  think  you, 
and  those  teachers  who  use  your  book,  will 
get  fruni  it  the  mi:di  higtier  delight  of 
feeling  that  you  have  given  your  pupUs  a 
real  guide,  a  new  science. 

Alexander    Johneton,   Pref,  of 

yurisfrudrncf  and  P^'iUual  Economy^ 
PtiftietflH  C\>it.^  M  y.'  fiive  a  boy  a 
competent  ln.4trurtor  and  thii  text-book, 


and  if  he  docs  not  get  more  than  dry 
btinc-«  out  of  hist^iry,  it  will  be  because  be 
is  not  fitted  fur  such  food.  The  book  b 
a  lung  step  in  advance. 

Ohas.  J.  Little,  Pre/.  «f  mstory^ 
SyracHit  Untv.:  This  is  a  book  "alter 
my  own  heart."  Its  nide-^pread  Intro- 
ductlon  into  American  schouU  will  begin 
s  new  epoch  In  the  study  of  buioiy. 
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Greek  and  Roman  History. 

Or,  StudUi  in  Genera/  //isiory,  from  looo  B.C.  to  476  A.n.  By  Mahy  D. 
Sheldon,  (ormcrly  ProfcMor  of  Jlistory  in  Welleslejr  ColWge.  Clotlu  a66 
pages.    Pricoby  mail,  Ji.xo.    IntroductiuD  price,  ^i.oa 

AT  the  request  of  several  teachers  in  leading  city  high  schools,  we 
have  bound  separately  that  portion  of  "Sheldon's  Studies  in 
General  History"  which  relates  to  Greece  and  Rome,  including  the 
small  amount  of  prefatory  Ancient  History.  This  portion  will  meet 
the  needs  of  students  preparing  for  college,  of  schools  in  which  An- 
cient History  takes  the  place  of  General  History,  and  of  students  who 
have  used  an  ordinary  manual  and  wish  to  make  a  spirited  and  help- 
ful review. 


^-Culb 


Isaac  B.  Bur^eBB,  Clasricai  MasUr, 
Bosiitn  Latin  Sch^i :  It  m-irks  m  dis- 
tinct a  revolulJnn  in  the  metlH>d  of  pro- 
wntjng  history  to  the  learner  as  *'  Wiirrtn 
Culbum's  First  Lessons"  iliU  iti  the  case 
antiemetic  and  In  much  the  sante  dircc- 
Thc  peculiar  excellence*  of  the 
book  Are  a  remarkably  clear,  cunciM.',  and 

Ittrikins  arraiigcrtient  of  tisstntul  fact^  and 
ft    |tlan    of    study  that   requires  honcfit, 
prdt-rly  thought. 
I    F.  W.  Tllton,  Head  Maii£T^  Rogtry 
W/<'/j  SiUnal^  Xru-/ort :  It  has  been  used 
in  the  Ro^er^  High  School  several  years 
ftnd  wc  have  found  it  an  extremely  val- 
Oabk  bixik. 
John  F.  Kant,    Prin.    of  Co/uorti 
High  Sfhaoly  N.  fi. :  1  am  very  glad  to 
blify  to  the  gncat  succn&  with  which  it 
11  been  u»ed  tor  the  past  two  years  in 
ir  scliool. 

Mlse  Sarah  P.  Eastman.  Dana 
iaiif  WfilfsUy,  Mass.  :  We  iiw  It  and 
link  it  by  far  the  bust  bookf  for  certain 
iwkcs,  which  wc  hftve  ever  seen. 
A.    B.    Curtis.     T<aihir    kn    Girlj' 
itin  SiA'v/,  Boston  ;    I  have  used  the 
iptrn  on  Greece  ami  Kome  only  in  ru- 
iew  tnsons,  since  it  is  not  one  of  the  au* 
*hnnzed  books.      Uut  I  like  these  chap- 
ten  very  much  and   I  should  be  f()ad  to 
kave  Uw  book  added  to  the  auUiorized 


Saturday  Bsvle'nr,  London  :  In 
this  book  the  student  is  set  to  think  for 
hiinscif,  ami  I"  form  his  own  conception 
of  the  figures  that  by  some  caprice  of  fate 
li-om  out  through  (he  mist  that  shrouds 
their  con  temporal  ies.  By  this  means 
orery  man  btxnmes  his  own  historian, 
and  sees  past  events  in  the  light  of  his 
own  jiidgment,  inste;td  of  rc6ectcd  in  the 
mirror  of  another's  mind.  There  can  be 
no  doubt  that  this  is  the  only  rational  way 
of  leaching  histor>'. 

The  Tablet,  London  :  We  are  mocb 
taken  with  it  and  recommend  it  veryhlgh^' 
ly.  BotJi  professors  and  scholars  will  be 
saved  much  trouble  by  using^  it  The 
Uxtk  needs  only  to  be  known. 

The  Nation:  It  needs  no  further 
com«M!uditic-n  to  any  person  who  is 
familiar  with  the  remarkable  mcnts  of  the 
|tarcntwoik«  Wu  w|U  only  add  one  thing  : 
that  tills  metlmd,  like  every  method  of 
original  and  independent  excrllence,  calls 
fot  teachers  vf  skill  and  thoughtf ulnesa. 

N.  B.  Jour,  of  Bd.  :  It  must  be  a 
luxury  to  itudy  or  teach  Greek  or  Roman 
history  with  such  an  admirably  classified 
work,  full  of  aids  front  first  to  last  for 
appreciating  and  memorising  all  that  in 
of  tnrerest  and  importance  in  thts  history. 
The  preface  is  a  valuable  contiitutioo  ii 
its«lf 
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Day  in  Ancient  Rome. 

Fortittk  tkousattd.    A  rerision  of  Lohr's  •*  Ana  Dem  Altcn  Kom,"  by  El>r.Aii 

S.  Smumwav,  Professor  of  Latin  in  Kutgcrs  Collc^.  Cloth,  96  page».     Fifty. 

t               nine  illuMratlons  (seventeen  full  page}.      Retail  pnre,  75  cents.      Si>cdal  prlco 

^^1        for  clu&  use. 

^VT^HIS  attractive  little  book  gives  a  picture  o(  the  famous  old  city 
^H -^  as  compared  with  the  new.  Availing  himself  of  the  latest  ex- 
^^pavations  and  of  recent  photographs,  the  author  pictures  graphicaily 
^fttersons  and  places  of  clas.sic  fame  as  though  vividly  present. 

This  book  merits  its  great  success  because,  ist,  it  is  thoroughly 
reliable  ;  2d,  it  wins  and  holds  the  attention. 

Starting  along  the  modern  Corso  (the  ancient  K/*z  J'laminia)^  the 
reader  is  taken  across  the  Campus  Martins^  with  its  Pantheon,  over 
the  Capitoline,  across  the  Forum,  Palatine,  etc.,  gathering  up  as  he 
goes  history,  biography,  topography,  archaeology,  interspersed  with 
illustrative  citations,  and  charmingly  illustrated,  so  that  he  may  see 
faces  and  places  not  only  in  their  present  condition,  but  in  restdrations. 
Such  vivid  bits  of  imaginative  reproduction  as  the  triumph  and  the 
reception  at  Domitian^s  lend  a  reality  to  the  picture  wliich  is  quite 
foreign  to  ordinary  topographical  or  historical  works  ;  while  the  illus- 
trations are  new,  not  hackneyed.  The  work  should  find  a  place  as  a 
SHpfiUmtntary  reader  in  every  academy  and  high  school.  Every 
student  of  Cicero,  of  Horace,  of  Tacitus,  should  possess  it.  Not 
only  teachers  and  students  of  Roman  civilization,  and  those  about  I0 
visit  Rome,  but  also  the  general  reader  will  find  here  much  informa- 
tion given  in  an  interesting  way. 


M.  Pease,  Prof.  0/  Lntin,  Bow- 
tioin   LdUgty   Afe.:  An  excellent    little 
ok  fur  arousing  an  iuteivst  in  andent 
Home.     It  is  especially  Adapted  to  stu- 
dents of  fitting 'Schools. 

Wisconsin  Journal  of  Educa- 
tion :  It  IS  in  every  way  an  attr^ictivc  vol- 
it  is  prufubcly  illuatnited,  and  the 
tive  itself  b  fresh  and  bright.  To 
student  of  Latin  \\m  little  volume  will 
furnish  both  an  inspiration  and  a  help  lo 
understand  more  fully  the  great  people 
whose  language  be  is  trying  lo  team. 
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Ohrlatian  Union,  A'.  >'.■  It  would 
be  difficult  to  find  any  work  that  brings 
the  life  and  appearance  of  ancient  Rome 
so  vividly  before  the  modern  student  us 
this  little  book.  It  \\  valuable  tioth  as  an 
aid  and  an  incentive  to  study. 

Intelllffenoe,  C4(Vff^#,/;/.:  It  U  no 

wonder  that   39,000   copies  of    tlic  t»ok 
have  been  called  for, 

L»a  Cultura,  Rome^  (Jrom  the  Ital- 
ian): This  useful  little  vojunic  is  cmbej- 
Ushedwlth  many  bcautifuUUustratlonB.  t 
have  found  in  11  Dottiingthat  b  wA  concct 
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B.  BenJ.  Auilrews,  Prts.  Brovn 
Vnhr.,  Pravid<vce,  R.  J. ;  I  con&idcr  the 
leaflets  that  have  been  used  in  connection 
with  the  Old  South  lectures  upon  history 
to  be  exccodingly  convenient  and  dcslmble 
aids  in  connection  with  iu;>toncal  instruc- 
tion in  general.  I  cumnuMid  thtm  most 
Cordially  to  aJl  teachers  of  history. 

John  Tetlow,  HmJ  Afasfir  Girtf 
High  Sffiool^  Boston  :  I  am  greatly  inter- 
ested in  the  leaflets.  Nos.  2,  5,  7,  •>•  and  1 1 
in  particular  lean  voy  closely  on  the  work 
of  our  classM,  and  I  &hatl  hope  to  order 
a  hundred  copies  of  each  at  an  early  day. 


A.  B.  Hart.  As3t.  Prof.  0/  Hut., 
Harvard  toil.  :  They  arc  likely  to  be  of 
much  assistance  in  teaching  the  political 
and  constitutioua]  histor)'  of  the  United 
^^Uitcs.  ]  cuinot  urge  t«)0  strongly  the 
method  of  i-lacing  Che  texts  of  important 
documents  before  scholars.  I  expect  tu 
make  large  use  of  the  »cries  in  my  own 
classes. 

The   Nation,   H,Y.:  They  deserve 

to    tiiid  a    pincv  in    every    schuul-luxise 
library.     1'hfir   um*,    too,  as   adjuncts   tu 

the  Keadcr  should  doI  be  overlooked. 


History  Topics, 


For  Htcii  Sciiooi.5  AND  CoitEGEs.  Partly  Pynastic  and  Territorial  IlistoiT 
of  Ancient  and  Modem  Times.  I*art  H.,  IIistur>  of  th«  United  Slates.  With 
an  Introduction  upon  the  Tnpic.il  Metliod  of  Instructinn  in  History.  By  Wil- 
LiASi  Fhaxcis  Ali-I-.\,  Prufessor  in  the  I  niversiiy  oi  Wisconsin.  Paper,  ui 
Pages,     Price  by  mail,  30  cents.     Introduction  price,  25  cents, 

•T^HE  principal  object  of  the  topical  method  is  to  give  prominence 
J-  to  the  most  important  names  and  events,  and  concentrate  the 
attention  of  the  students  upon  certain  selected  ones  among  these.  A 
second  object  is  to  encourage  independent  research.  Incidentally, 
the  strictly  chronological  experiment  followed  in  these  lessons,  and 
the  method  of  their  grouping,  will  assist  in  conveying  a  correct  ooiioa 
of  historical  periods  and  their  relations  to  one  another. 


H.  B.  Adorns.  AssodaU  Prof,  of 
History,  Johns  Hofiins  Univ.:  1  know 
•oniething  nf  Professor  Allen's  histori- 
cal scholarship,  and  it  Is  suiQcicnt  praise 
of  this  little  book  for  handy  reference  to 
say  that  it  sustains  the  author's  reputa- 
tion for  accuracy,  sound  judgment,  and 
Bkc  dhcrimi  nation. 

Prom  a  revira  in  "  VAihenavm  Btlgt " 
{BrusieU),hy  Paul  Fr6d©rlcq,  P»'\f. 
in  the  Unrv.  of  Ltige.  .  .  .  je  crots  en 
•voir  dU  assez  pour  appeler  I'attentinn 
s^rieoae  de  tous  ceux  qui  6(udieiit  I'histoire 
d'.\ng1ctcrrc  sur  ce  manuci  pr£cieux   \ 


I  h.  fots  pour  les  sp^clalistes  ct  pour  Ics 
gens  de  monde,  ct  dont  le  plan  original  ct 
pratiqueaunesaveurtout  Anglo-Saxonne. 

Educational  Times,  London  Eng.* 

It  seems  to  Include  no  books  that  are  ui>* 

I  dtsiirable,  from  either  a  Utcrary  or  a  his- 

I  torical  point  of  view.     The  result   is  an 

extremely  agreeable  hKtoricaJ  hand-book. 

It  Is  not  only  a  novelty,  but  a  useful 

;  novelty. 

Atlantic  Monthly:  Itisanadmlr*- 
ble  h.ind-bonk,  in  which  tht-  really  necessary 
l»oks  and  chrunrili>f;tcal  fiicls  are  given, 
to  the  exclusion  of  lumber  and  dead  wood 


By  CiUEtrs  F.  noTj 
336  pagc^     inlroductioS 

''PHIS  book  contains  su<| 
i    something  about  befoi 
however,  is  not  merely  to 
pupils  to  think  for  thcms4 
sense,  justice,  and  friendl 
to  awaken  in  them  a  loyal 
The  first  chapters  shoil 
government  are  worked  { 
ground,  and  the  debating 
The  second  part  furni 
methods  of  our  govemnM 
nation.     It  also  explains  « 
parties,  such  as  the  civil  | 
and  prohibitory  laws.     Thi 
a  free  government  must  wj 
good  which  ought  to  poss^ 
A  third  group  of  chapter, 
and  property  in  order  to  ( 
citizens  of  eacl»  gencratioji 
trial  questions.  1 

TIic  fourth  part  briefly  | 
crime  and  punishments,  h^ 
intemperance,  etc.  jj 

The  closing  chapters  aft 
duties  of  natiottt  towarda^ 


I 
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Principles  of  Political  Economy. 

By  Charles  diiiR,  ProfrsAor  of  Political  Econrmy  in  the  I'niversity  o£ 
Montpelier,  France.  TmiisUled  by  E,  V.  jArniLSFN,  formerly  of  Uni'rcniity 
College,  I^ndon.  With  an  Introduction  and  Note*  by  Jawi-s  Bonar,  1-1-.  H.. 
of  London.  American  Intruduction  by  J,  B.  Clakk,  Profeftsur  of  I'uHt'Cal 
Econoiny,  Smith  Colle^ze,  North.-unpton,  Ma&a.  Cloth,  598  pages.  Ketail  price, 
^a.oo.    Special  price  for  class  use. 

AMERICAN  and  English  readers  will  welcome  the  translation  of 
Professor  Gide's  book.  It  is  neither  a  primer  for  beginners,  nor 
a  dissertation  for  the  learned,  but  a  guide-book  for  serioua  students 
who  have  mastered  the  economical  alphabet,  and  are  feeling  their  way 
to  a  judgment  of  their  own  on  economical  subjects.  Its  place  in 
French  economic  literature  is  almost  unique.  It  is  helping  many  a 
young  man  to  turn  his  attention  to  economic  theory,  and  to  study  it 
in  the  light  of  the  most  recent  discussions.  Professor  Gide  has  Adam 
Smith's  faculty  of  making  his  readers  think  for  themselves,  and  accept 
no  conclusion  without  following  out  the  process  that  leads  to  it.  He 
lays  a  just  emphasis  on  the  need  of  impartiality  and  freedom  from 
preconceptions.  In  a  book  written  for  real  students  of  a  subject,  the 
truth  should  be  told  without  reserve  or  fear  of  consequences. 


John  B.  Clark,  Prof,  ef  Pol.  Ec«n., 
Smith  C«(Ugt,htas$.:  The  book  is  all  tli.it 
the  drctilar  claims.  I  hope  tu  hcartl).-it 
it  is  having  the  circulation  it  so  amply 
merits. 

W.  J.  Aeholey,  Prof,  in  Unh^mt^ 
of  Toronto.  It  has  the  merit  of  not  coii- 
'cealing  from  the  student  the  fact  th.it 
upon  many  fundamenLal  questions  of  the- 
ory and  severil  impoitajil  questiuos  of 
practice  there  is  still  great  divergence  of 
opinion  even  among  competent  econo- 
mists. Even  where  the  author  feels  it 
necessary  to  give  the  wtight  of  his  judg- 
ment upon  one  side,  he  never  fails  to  ex- 
pound the  other  side  with  care  and  sym- 
pathy. And  it  is  an  interesting  book  ;  one 
which  combines  seriousness  of  purpose 
with  lightness  of  touch  ;  and  which  treats 
students  as  men  and  not  as  school  boys. 

B.  A.  Roee,  Prvf.  of  Economhs  and 
Potitict,  imiiana  {Jnwersity:  I  am  pre- 
pared to  pronounce  it  beyond  a  doubt  the 


bc5(t  single  text-book  for  advanced  classes 
in  Puhtical  Economy  that  I  have  yet  seen^ 
in  English.  While  one  may  not  agr4 
with  Prof.  Gide's  conclusions,  one 
rccn;;n);ee  that  he  is  eminently  fair  toi 
all  schools  uF  thuught.  He  never  passes 
puint  where  tlie  ways  of  economic  think- 
iiiK  diverge  without  showing  the  other 
path  and  telling  why  some  thinkers 
choose  to  pursue  it.  ]  think  he  can  in  a 
short  chapter  turn  to  view  more  facts  of 
an  economic  institution  (like  credit,  in- 
equality of  wealth  or  distributive  ju&tice) 
than  any  living  economist 

James  Munroe,  Prof,  of  PnlHuai 
Seitnee  and  Mixiem  History  in  OherUn 
CalUgty  Ohio:  The  work  impresses  me 
very  favorably.  1  find  Ln  it  so  much  in- 
telligence, candor,  moderation,  onginality 
in  treatment,  illustration,  fairness  and  tove 
of  truth,  that  I  am  convinced  it  must  taks 
a  high  place  in  the  public  and  esteem, 
wish  for  it  a  large  success. 
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GAEL  GKEGOK  HARTWIG 
REIHERRN  VON  MEUSEBACE 


ine  ehemala  liebgewonnenen ,  rnu*  m 
ort^rahrten  fammlungen  fiir  das  altdeulfche  rerW 
Oil  t'ifer  einer  cmBigen  nachlcfe  mid  frifch  damn 
[ten  prQfung  beleben ;  endlirh  erwog  ich ,  dali  es 
Uber  meine  krafte  ware,  darzulhun,  auf  wplche 
uchte  weife  nnfere  rechlsalterlhunier  konnten  be- 
lt werden.  Mit  der  orholung  fchlug  es  niir  bei- 
febl,  der  Hoff  wuchs  und  gedieh  zu  lohnender  aiis- 
^  wegen  des  dritten  puncts  bedarf  es  einer  nahe- 
klflrung. 

znr  lofnng  ihrer  aufgabe  gelangt  zu  fein ,  ill  die 
deutfcher  rechtsantiquare  des  verwiohenen  jahr- 
ts  ausgeftorben.  Flir  eiiie  gelehrt.o ,  noch  iinraer 
>are  grundlage  hatle  in  feinen  beiden  biichern  *) 
(cius  geforgt,  aber  doch  aus  zu  befcliranktem  quel- 
rath  gefchopft.  (irupens  und  Dreyers  ruhin, 
%'on  mehr  als  trorkner  literarifclier  unterfuchung 
ie  ill,  bin  ii'h  gentitbigt  Uerunlev  zu  llimmen;  ich 
v-'cnigilens  in  ihren  einzelnen  ausarbeitungen  (auf 
jizG  feld  bat  iich  keiner  von  beiden  gewagt)  ilatt 
wrer,  liinhaltiger  ergcbnilTe  nichts  finden  als  pein- 
miihe  und  durchgehende  gefchraackb^figkeit ,  die 
Grnpeus  celtii'chen  etymologien  bis  ins  unertjftg- 
eigert.  delTcnungenohtel  ill  er  gi-ttndlieher,  liifto- 
ebildeler  und  auch  fprachgelehrter  als  Dreyer.  **) 
boher  fcblage  ich  die  (lilleren ,  halbverkanntcn 
ttngen  e\nt^^  andcren  raannes  an.  Haltans  hat  lich 
fein    vovlveftiiches    und    uuifalJendes    gloffarium, 


^^f^mm^mi-  L  ujiiLiiL  uns  oocn  aTicn  aie 
nd  ruinifche  ^efcliichte  /w^rleidi  alterthiimer 
Etrufker,  Latiner  und  iiieuiand  argert  fich 
en  einzelnen  Unterlucliungen  habe  ich  die 
des  gothifchen ,  nordifchcn ,  fachlifchen  und 
H  Hamiiis  ftir^fani  hervorzulichen  gellrebl. 
)er  niag  mich  tretfen,  daii  ich  die  (lueUen 
den  und  anKelfachlifchen  rechts  verhalt- 
bt  gewn^  frebraucht  babe  und  ich  kann  nur 
er  entfchu!digun{i  fagen,  daB  lie  mir  noch 
gftnorlicb  und  zu  hunden  f»ewefen  lind.  Mit 
wnrte  ich  die  neue  ausgabe  der  angelfach- 
altTdiwedilVhen  gefetze,  fo  wic.  dor  iflandi- 
ps;  oft  iDuHe  ich  uiich  mil  bloBen,  vor  ge- 
igemachten  auszUgen  behelfen,  zuweilen  mit 
len  flberfetzung. 

rd  es   bcinahe  werden,    die  allzukiihno    ver- 

nebeneinanderltellung    fenier   zeitrauiue   zu 

Stellen   aus    Tacitus,    aus    den    alten    ge- 

rkunden   des    mittelalters   und  aus    weisthil- 

lleicht  ertt   vor  hundort  jaliren  aufgefchrie- 

beweifen  in   einem   atheiu.     Bei    nftherer 

nuari    orkennen,    daB    ich    gefchichtlich   zu 

n  lift  PS    tliuiihch  ift    und  kein   niittel    ver- 

er  lichprp    belliiiiniun;j^en    aiiszunuttehi.      In 

it  vnn  taufend   und  bald  zweitaufend  jahren 

rail  eine   nienge  von  faden   losgeriflen,    die 

der  nnknUpfen  laflen,   ohne  dali  man  d;iruni 

rpuren    ihres    ehenialigen    zufammenhangs 

rfte,  *)      Das    auf    folche    weife    innerlich 

viJQ  mich  Uilnkt,    unfcbadlich  an  ei^^ 


iuos  geDueDen.    Meiner  arDeit,   wenn  lie  Wi 

B  hat,  lege  ich  das  verdienH   bei,   werth   m 

t    der  weistluiuier   anziierkeniien.     Joh.     Andr. 

von   welcheni   die  forj^fftltigHe  literarifche    ab- 

)  dariiber  herruhrt,    briiijzt  ihrer   niu-    77    zu- 

wo?:ej;en    inein    verzeichnis    fchon    387    ftiicke 

),    worunter   fich    allerdinjiis   mehrere    unbedeu- 

niye  mir    luir  in   ansziigen   bekannt   gewordene, 

nzelne  firtden ,  die  iuan  (Irenggenonimen  anders- 

hlen   kiinnte.      Ich    habe    lie    nicht    bIo6,    uni 

te   verllaudlich  zxi  machen,    re^idriert,    fondern 

der    hofnunjr,    dafl    man    nachfanimeln  und    das 

mir  oder    einem    kilnftigen    heraiisgeber   init- 

iC^e.     Vi>r    bundert  jahren    wilrde  dies  j,'efchaft 

feit    leichter   und   im  erfolu:    ergiebi^er  (^cwefen 

es  fcheint   bier  wie   far  andere  ttbeiiieferungen 

der    linn    eril    dann  zu   erwarhen,    wenn  fie 

vOlli^H'nt    iinter<!anso    bcdroht   (ind.      Immerhin 

h ,    dafi    zu    dreihuiidert    in  nieineni    verzeirhnis 

weistbUmem    (ich    noch    einige    hunderte    auf- 

flen   (von   mehr  als    funfzigen  wUlle   ich  titel 

anzugeben) ;    alle   /nfannnon   wOrde    ein    in&fii- 

ant    o<lpr  ein    darker   octavband  faiJen   und  fttr 

Itertbiimer  weit  hoheni  gebalt  habcn,  als  zehn 

Xer  Itadtrecbte. 


kbinorum  demoDftrationihua  aliorutnqiie  placitis.    Marb. 

;    fOr    mittbeilunff    ungtfdruckter    weUthutnor   bin    ich 
Jierren  geh.  mth    v.   Amoldi    in  Dilltinburg,  oWergf- 
l  la  Hanau,  regicrungiidirector  von  HanA(*iD  in  Ful 


vonede. 


XV 


lacktheit    gelleuert    wird,     den    man    unfereni    alten 

•^t  zu   machen   ptie^'t.     Es   ill  wahr,   dafl  in   manchen 

Jltmnungpn   eino    derbe  heidnifche   anrtcht  waltet,    die 

Lgemilderten    fitter    der   nachwelt    anftofl   gibt,    eine 

^anikeit,  die  nnfer  gefiihl  verfehrt;  allein  das  braucht 

I  gerade  deutl'die  oder  nordifcbe   barbarei  zu  hei/ien, 

ffir  ihr   allerwarts,    feibit  bei  Griechen   und  Roinern 

gneu-     Die  Griechen   und   Komer    waren    nur   j^egen 

lignes   alterthum   duldfamer,    als  wir   gegen   das  un- 

[    De   fuchten   il)ra  gciftige   triebfedern   unterzolegen 

E8   2U  erheben  nicht   zu  erniedrifren.    Cicero    in  der 

i  des   einfackens  erblickt   eine  i'apientia  iingularis  (f. 

die    neueren   ausleger    des  Sachrenfpiegels    wiirden 

Ge    zu    fpotten    wiBcn.      Darin    eben    erwiefen    lich 

ilten   groSartig,   daB  lie    die  nacktheit   und  das  dun- 

■er   vorzeit    gewiBenhaft    ehrten;    unfer    zeitalter 

wohl    fitlen  nnd    werke   frerader  vttlker   erklaren, 

aber     die    feiner    nahen    heimath.      Unanllandig- 

die  cs  in  giiecbifchen  oder  lateinifcben  dichtungen 

wOrde  es   in  denen    unferes   mittelalters  unleid- 

linden;    ich   frage,   ob  unfer   ganzes  altes   recht  von 

unziicbtigen  und    IftppilVIien    (Irafe    weiB,    derglei- 

der  attifche   nagctuXfiog   und   die   ^atfavtdoaati   wa- 

j    Niemand    veriibelt    es  aber   den  philologen,    daB 

incb   daran  die  nothige  erlautening  wenden:    aus  fer- 

frergangenheit  froninit   es   alles  und   jedes   zu   erfor- 

ki   und    wir   fnllten   eingedenk  feiii,    dali  neben   jeneni 

H),   wilden  oder  gemeinen,   das  nns  beleidigt,  in  deni 

utfchen  recht  die  erfreuende  reinheit,  nulde  und  tu- 

der   vorfahren  leurhtet  und  noch  unbegriffene  ztige 

liiinesart  unfer  ganzes  Tiachdenken  anregen  miiBen.  **) 


Meier  a.  Scfaamann  p.  328. 
wer  ohne    empOrt  xu   tarn   kann   Adelungs  fchildernng  der 
DeatTfAten  le/'en  ?     »"»  ftllen    einKelm^n    laAerD,    deren    die 
tfcbreiber    erw3.hnen,   entwirft    cr   p\u    bild    des   ^nxen, 
«.«//^^    man    ai"  den  critninalfaiien    hcutiger    zeituDgen 
r^rf^nbeit    Qberhaupt   rchlicBeo.     Nicht  beUer  ver- 
.    r<?rirof/eD  ^^^  mittelflltera:  was  hilft  es,  daB  dud 

khrte  ^^"^^"^beo   Und,    die   uns  das  befeelt*:.   frohe  le- 
(e  b^^^^*^  ^^rt     finnigen  und    riibrenden    Icbilderungen 
■--*    -D    b"'^      fiber  fiinftrecht  ufld  feudalifmus  wird  doch 
'^r^^^^x      die   jfegenwart  gar   fcein  elend    udJ  ud- 
ir  a1^      *^^^r-  weben  den  leiden  der  damaligen  meu- 
".  i^Afl    ^      K^lich.    Kewefen    wftren.     Hier  bloB  daa 
^^    A^O    '^^aiibe  icb.    die  hOrigkeit  und  knechi- 
//■^"rV^fid    ^    jn    vielem  leicbt«r  und   liebroicher, 


w 


reMM 


fllJ^f. 
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ruDencBreiien  aas  mao,  aas  iica  ein  aroeiuaiiK 
ten  kann,  der  ihnen  nicht  ausrcliIieHlicb  verfallen' 
ausarbeitui^,   obgleich  man  lich  bald  dariiber 
lit  iolofern  nicht  recht  zufrieden. 

irt  und  die  fprachgefcbichte  warden  zu  rafch 
bd  ihnen  befonders  h.ltte  ernentc  pfiege  w(d- 
in  jenen,  feitdem  feine  hauj^teryubnine,  mit  ge- 
kderuny:on,  in  die  gelefenllen  haiRlbiicber  uber- 
ind,  ill  jetzt  keine  nacbfrage  mehr,  und  das 
rerlangt  nicht  nacli  einzelneni  und  weitereni. 
%,  glaube  ich,  die  fo  vielea  beriihrciide  ge- 
r  fprache  an,  fei  es  theilnehmende  oder  wider- 
Ichmerztc  midi,  lie  nochmals  unverandert  er- 
i  lafTen. 

chtsaltertlmmer,  fclion  vor  fechsundzwanzig 
egeben ,  bebutfain  niedergefchrieben  und  mit 
cht,  als  ich  erwartet  hatte,  audi  von  den 
en  aufgenommen,  Und  mir  in  fo  langer  zeit 
angen  entfrhwunden  und  ftir  fie  wurde  die 
fammlunsi  der  weistbiimer,  die  einen  I'cbatz 
auffchlUCTen  entbalten,  freudig  angelcgt.  daa 
C  wUrde  nun  ein  andcres  und  voUeres  ausfehen 
ktinuU*  ii'.b  band  duran  legen.  Die  verlags- 
Rrill  aber  nicbt  weiter  darauf  wavten  und  das 
riffene  buch  nicbt  verfcballen  laden,  fo  mtige 
[ch  in  fei!)er  unvollendeten  gedalt  gunlUge  und 
rennde  lich  erhalten. 

15.  Juli  IS54. 


ApSi 


J), I  ,ii itr  iiiijhHft:  dry  rrcJiisaU' fthilmir  ijl  ylriiJi  d,)-  ,■ 
lirnji  In  mil  ii  (HI  inirrriniih  ifcy  ir'ntlerahdnn],  ,1,  >•  tyj} 
/vv  ///  II nr  lias  m/inlfsier.z'Cichi/fS  /'itii/if/cLommf  }i ,  // 
fJieft  Jlomei/cr  fiir  dan  eigencn  gehmuch  angiferfigt  t 
feinem  in  herrn  profe/for  Brunneis  hcptz  iihergeganga 
handcxetnplara  hdgcfiigt  hatie. 

Berlin  2,  April  188L 

H.    Orimm. 
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1TT4.  ITTT, 
Weak,    hA  gUMck'h^ 


am  uns  das  deutfche  reclit  in  feJner  flltelten  gellalt, 
ler  die  fitihfle  lateinii'ohe  abfaBuiig  dafOr  in  deuLRher 
rache  vorlftge,  wilrden  ^vir  die  ihni  eigenthttmlichen 
rmeii  dputlirher  erkennen.  Doch  lafit  fich  I'elbft  auB 
r  hMfchaffeiihRit  der  lateinifchen  "(fcfet/e  und  ihrer  ver- 
.;  mit  deutfchabgefaliteii,  bis  auf  die  fpateil^n 
;■  iiiier  herunter,  fowie  mit  den  ubrigen  I'prachdenk- 
Ikm  inanfbes  folgem. 

■  Termind(Mjit, 

Bb  rerhl  hat  tecbnifche  altbergebrachte  ausdriicke, 
^Qch  vor  jjericht  erhulten  ,  ini  ijenminen  lebfn  oft  ver- 
tnkeln.  Srbon  in»  zehnten  jahrhundert  verltaiid  der 
itor  einer  milncbner  hf.  verichiedeiie  wiirter  des 
nnifchen  gefetzes  nicht,  gl.  Doc.  393.:  barbara,  an- 
tta  .  .  in  ie^ibus  Alamannorum  pluriiuo  legiintur  ut 
iet,  fredum  et  werigeldum.  Ja  das  erlle  dieler 
'ort«r  erfcbeint  bereits  in  dem  gefetze  felbll  als 
cbnil'cbes  und  uniiberfetzliches ,  56,  3.:  hoc  dicutU 
nallabit.  Ich  glaube  dali  auf  keine  iindere 
die  fogenamiten  nialberjj:ifclien  gloffen  in  der  lex 
nehmen  (ind.  Ihre  groBe,  kaum  heilbare  zerrUl- 
bezMijrt  weuiglbens,  daB  lie  von  hohem  alter  feien. 
abfchreiber,  des  Gnnes  und  vielleicbt  deutfcher  fprache 
indig,  haben  sie  ganz  entilellt  und  baufig  verfetzt. 
der  abweiclumg  der  lesnrten  unter  einander  wird 
der  entllelluns  verlicbert,  audi  in  deai  langobar- 
gefetz  find  die  gloiVen  felir  verderbt,  obgleich 
Ala  in  dem  falifcben.  Noch  minder  in  dem  ri- 
alamannifrben,  bairifchen,  friefifchen.  Je 
inehmen  daii*,  daH  die  abfclu-eiber  der  ge- 
"DeutXdie  gewefen,  dello  geringer  ill  die  ver- 
OUiie  zweifel  haben  alle  diefe  gloHen  den  nftm- 

'*fl  P.B.A.   3.  Aosg.  A 


lanni 


zu 


~nx\#z«M:K  M'VfMts*     f'lrxjtxMn  • 


mimn     c^u  ■ 


50.  quod  tuithridri  dicitar;    13,  1.  quaui  boi 

unt ;  and  noch  achtinal.  Diefe  altrechtlichen 
vollltflndi{^  zufaimnen  zu  llellen  und  (iiiit  aus- 
'  malb.  g!.,  woran  lich  zu  wagen  eiii  vorfich- 
i  tragt)  gehorig  zu  erlauteni ,  iil  hier  meine 
ht;  es  follte  nur  wahrfcheinlich  gemacht  wer- 
fie  nicht  bloU  dunkle  worter  find,  fondern  un- 
rechtsterininolo^rie  angehiiren.  Das  wird  lich 
brer  einzelnen  ubereinlUmmiing  unter  einander 
fchiedenen  gefetzen  und  noch  mehr  mit  deii  in 
ffprache  abgefaBten  angelfadif.  und  friellfchen 
Eine  treffende  bellatigung  gewahil  das  altnoi*- 
it,  das,  obglpich  gar  keine  lat.  redaction  zur 
ing  folchcr  ausdrucke  notliigte,  lie  mit  den 
Ut  hctt'tr,  ftaf  kalht,  die  jenem  quod  dicitur, 
It,  identifch  find,  aufilelU.  Beifpiele,  Gutalag 
I  calla  menu  vatubandu;  17,  6.  ^et  calla  menn 
ildi;  26,  fi.  ]>&i  haitir  folagripr.  Seelandsl.  2,42. 
vi  nthfcor.  (rulapingsl.  p.  350.  pat  beitir  bal- 
;  35y.  pit  beiti  le  hvinn  at  ufekio;  p.  377.  pat 
I  eldr;  37fl.  beitir  brennovargr;  381.  er  menn 
Bllogard;  387.  pat  beitir  Uikoran;  402.  416.  pat 
ftini;  410.  pat  beitir  anna  i  millom;  413.  pat 
'  vegir;  188.  p.  b.  argafas.  Nacb  allena  diefem 
ndlich  gar  nicbt  an,  wo  in  gefetzlichen  urkunden 
miel  gebraucbt  wird,  zu  vermuthen,  dali  es  da- 
auf  das  techuiscbe  recbtswort  abgefehen  war  uud 
die  bloBe  verdeutlVbuug.    Beifpiele  :  Neugart  nr. 

g.fc  at  hor  nnnd  i.l«mRtini  Phmiiltiwftrnh  dirnnt-. 


^^^^^^^^■^ivtnra^     MI.1IK    1.  jir.    lo.    ya.    i^ot,}    i:u{i 

^nio  quae  vulgo  alaienda  vocatur;    1.  nr.  369.    (a.   1( 

{urisdictionem    riifi    fuper    paroclios,    quos    bargildon 
nergildon)    vocant,   exercere;    2.  nr.  160.    (a.  1261.) 
filva  apud  Selein  iita,    quae  vulgariter  marcba  voca 
2.  nr.  401.   (a.  1363.)  malder  babeni,  die  da  heiBet  f 
haber;    2.  nr,  457.   (a.  1140.)  tres  fcoccones,    licui 
dicitur:  H.  nr.   172.  (a.  1282.)  refenatd  nobis  jure  no 
quod  dioilar  wiltpanth.     lui  Wetterer  weisth.  (a.   123 
communionem ,    quae   vulgariter   almeinde    dicitur; 
diritnr  achtewori;    culpani  iiiinorem,   <|uae   voirfntze 
tur;    exiex    erit    et    infaniis    quod    dititm*    erelois    i 
Techtlois:    cam  gladio,   quod   vulgariter   dicitur  waper 
"Und  in  zahllofen  andem    fallen,    deren    nianche    im    v 
folg   bei^ebracht    werden   lolltMi.      Die    gefetze   enUiaF 
veder  alle,   noch  die  lateinifcligefalU^?ii  viele.     Aber  ( 
alter  uicht  wenii^er  ausdriicke  lElBt  fich  bocb  liinauffl 
ren.    Was   z.  b.    iin  Wetterer   weisth.   beilit:    ]»er  imj 
tuin    unimi    fui   ha/h  wodf    in    den  Dortmuuder   pefetl 
§:  29.    quod   teutunice   rait    hrliai   viode   dicitur,    in    d 
Ooflarer  p,  527.   mit  haftnnulc,   \m  Goltemer  holzgerij 
hn{iirf   p:eniiUh    (in  dor  Berner  bandvefte  p.  12.    mit  zi 
nij^em   nmth)    und    wuraus   jiingere   niederl^chl*.   weisti! 
mer  hafsmxith  machen,    ill  ganz   t'cbon   das   langob.  d 
animo,    lex    Rolhar.  146.  149.  252.  282.    (34.   die   UW 
fetzung :   irnto  uniuio.)   ofhi  animo  form.  vet.  (Georgil 
1268.);     vj;i.    haijlrra    bandi,     alaliaillera    bandi,    aifbl 
andi,    lex  alam.   10.  und    die   variunten  Diut.  334;   1 
p^  band  Fw.  232.  387.  j 

B  ill  fcbwer  zu  fagen,   wie    einige   ins    latein    Ubert^ 
e  W(irter,  deren  flete  wiederkebr  in  den  alt^n  gefeU 


Ef  und  ein  romanifclies  giiiFa,  ^,'uire,  von  glei-^ 
Elidang  rdicint  deutfches  urspnin^'s,  in  thefa™ 
.  I,  67.  UI.  4,  43.  in  opheres  wifun  II.  9,07. 
ro  wis  fil.  nionf.  380.  390;  mhd.  in  alien  wis, 
Is.  deheinen  wis.  —  In  tanrjanare  (ego  vos 
K  fat.  60.  rip.  55.  tanganet  rip.  58,  U>.  fine 
qui  lex  rip.  30,  5S,  20.)  (teckt  eine  deutsche 
J  mit  deiii  ahd.  zanga,  gizengi  (^^rannu.  2,  Gl.) 
hangt,  ein  altfranz.  roman  de  Challemaine  (bibl. 
hat  25^  die  redensart:  moult  me  tanKonne  (es 
Ich  fehr.)  Nichts  entspricht  aber  in  den  jttn- 
ihen  gefetzen. 

werden  ansdriicke  jun^'erer  weisthilmer,  wo 
len  frilheren  srefetzen,  aus  anderen  denkinalern 
Rche  als  alt  bellatigt.  Ein  Erlenbacher  ver- 
1400.  hat:  icachenda-  IVhade ,  eine  urk.  von 
endun^  des  micJwmlen  nnfjliicks  (Wertheiraer 
t,  81  und  nr.  82.)  Schon  6.  I.  26,  7. 
wachota  allOn  niannon 
falida  in  then  nndon. 

bene  unfcr  fa^lde  wachet.  Trift.  0430.  unfer 
^il  wachen.  Ernll  5114.  des  noch  fin  fielde 
S.  1,  ir»»'  des  fa^de  wachet.  amgb.  35'  ir  failde 
\^  da/,  mir  firlde  wachc.  47'*  des  wachet  fin 
ch  fin  li)p.  Titurel ;  niin  f<»ra;e  flAfet,  lo  din 
«t.  aingb.  44*^  ich  wa?re  fin  failde  fiflfe  troj. 
im  fin  heil  niht  Qief.  Friberg  2:^96.  Triftans 
niht  riief.  —  Die  weisthunicr  reden  oft  von 
9itttenfi(m  tnan  und  deni  nackf'olgenden  herrn, 
Mmraernor,  T^lankenrader,  Pellenzer,  MflnHer- 
,  I)e8  letzteni  ausdnicks  bedient  Qch  fchnn 
^^Kbiucnti  domino.     Von  herkoromen  man  gibi 
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i.  4,  3.  faram.  7.  aker  eth.  eng  Jilt.  I,  57.  —  aif 
arf.  Upl.  flrfd.  16,  4.  18.  1.  Sudh.  arfd.  3.  —  raedh 
B  ok  artie  Ollg.  egn.  5.  16,  1.  —  met  ag  oc  flndA 
,  %  48.  73.  —  rAda  eign  oc  audniluni  Saem.  \0H\ 
It   auch    niota   arfs  ok  audfala.  —    ok  ok  aldu.     Upl. 

srb.   14,  8.  9.  —    verja   odde  eda  eggio  Giilap.  3.13. 

\.    mandr.    1.  1.    lued   oddi    ok    egfi^iu    Thorl.    4,  50. 

I  (\A  eth  meth  eg.  Jut.  2,  ^2.  vgl.  Vigapl.  p.  150. 151.  — 

epa   vmfl  flutal.  43.  —    fyiir   ordi    oc    eidi    Gulap. 

—  ball   oc  band  Jttt.  2,  93.    ball    ne  band  Gulaf). 

—  ball  ella  bark  Vellg.  fom.  3,  5.  thingm.  10,  4.  — 
eda  baiii  Gulap.  oOl.  —  na^lal  uiidir  bita  eda  bialka 
|>.  340.  —  bulHer  ok  bleo  Vell-^.  gipt.  2,  I.  mandr.  (5. 
Uid.  2.  27.  —  dak  eller  dv  Veftg,  bygd.  3,  2.  i  dock 
dy  Gulat).  393.  —  raent  f^  ok  tior\i  Saem.  128''.  — 
gi6rt  f^  ok  fridi  Gulap.  142.  154.  —  fiall  eda  forad 
|.  357.  3!)3.  —  folk  fllla  fa.  Ollg.  bv^d.  4,  2.  Upl. 
ftrb.  5.  —  fri  fialle  lil  fioro  Gulap.  413.  til  fialls 
til  fioro  GulaJ).  145.  —  til  gialds  ok  til  giafar  Gulap. 

—  giipriina  oc  grancuna  Gutnl.  2.  —  medh.  grudh 
Ifluni  Sudh.  ktmii.  2.  —  hattr  e|)a  hufa  Giital.  27. 
hr  aller  huva  Sudh.  manh.  5.  —  ineth  hufa  oc  meth 
Jat  3,  20.  —  i  holt  ne  haga,  a  holti  eda  liaga» 
Mt  eda  baga  Gulap.  315.  302.  372.  hult  e])a  hauga 
|].  (j,  —  hus  ok  hem  Upl.  tnanh.  12,  2.  —  las  oc 
\  Jut.  I,  27.  radha  lafum  ok  nvkluin  (IVhwed.  f. 
Bnj  Odg.  bygd.  13.  med  las  ok  "lyki  YoUk-  thiuv. 
E,  8-  —  lani  eda  leigo  Gulap.  403.  —  landora  ok 
Hn  e)Ti  Gulal*.  142.  160.  37m.  R^nd  ok  laufa  auia 
If.  p.  34.  3G.  313.  343.  —  laller  oc  linte  Upl.  manh. 
2.  —  ISf  eda  limo  Gulap.  108.  Uf  eth  limme  Jat.  2, 
\~  lof.  eller  le^^ho  Sudh.  bygn.  IG.  17,20. —  i  lutmu 
■  lapim  Gutal.  41.  —  ganga  a  mat  ok  mala  Oftg. 
[.  12.  —  medh  mund  ok  mala  Vellg.  arfd.  8.  — 
!e^  neilla  Gutal.  48.  —  um  ny  oc  nit)ar  Gutal.  107. 
;i  ny  ok  nidha  Sudh.  bygn.  32.  Upl.  vidh.  28.  1. 
J.  tliiuv.  22,  1.  ny  ok  nil*  Sa'm.  34».  —  um  ra  ok 
\j»I.  lord,  4,  3.  vidh.  17,  5.  <).  10.  18.  —  epa  ryJl 
rind  GuUl.  34.  —  fndhul  alia  fda  Upl.  vidh.  28,  I, 
Ifldh  rakki  ok  fudiii  U]>l.  manh.  12,  0.  —  til  fefs 
i  faetis  Gulap.  2.50.  —  Ikatt  ella  fkuld  Vellg.  forn. 
\.  —  til  fkogs  eda  til  fkips  Gulap.  145.  146.  —  i 
b  etha  fkiul  jat.  3,  67.  —  med  fkottum  ok  fkyldum 
IliArf.  cap.  4,  0.  —  gi5ra  fkut  i  fkoj^hi  Upl.  manh. 
f   fpik   ok    fpiAr   Velig.   farain.    1.   Ollg.  vadhm.  6. 


^^Kn    r  f^   als    Fiibll.    aufgefiihrt)   jeftlia  fa 

—  fn^  ende    frefch   Af.    312.    fri   ende   fnefci 

—  froiu  and  fore  Af.  ^»l.  223.  23;i  Fw.  104. 
knd  ganfe  Af.  21yi.  —  lianzoch  and  liomcli  Af. 
V2  (wo  heinzioch)  henlidi  e  herirli  Fw.  K^O. 
I  and  1/ia  Af.  33().  tha  U'tha  alfa  tlia  liava 
Af.  3*3.  —  minra  jeftha  mara  Fw.  192. 
r.   ok  fallr  Nialsf.  cap.  56.  144.  fva  fait  ok  fult 

1.  _  fva  left  funi  liuft  U|)l.  lord.  7,  3.  Sudh. 
iro  let)  —  meiri  ok  rninni  Saem.  1*. 

liter  ation. 

».  geerbet.  Erbacher  w.  —  be:5;?em  u.  bue/,en 
B4.  —  geboten  u.  gebannen  troj.  118*.  —  brin- 
ern  troj.  13034.  —  drugen  u.  dulden  Hugian. 
Iie7,e   Oder  fiic-Kf  Pare.  H724.  flinget  oder  fliuzet 

geflo?   u.    getlouc   troj.    1804G.  —    erfiiihtet  u. 

troj.  16215.  —  vellen  n.  veigen  Trill..  1(109. 
I   6214.    Am.   11»31.  —   geben    u.   gelten   Drei- 

—  haben  u.  halten  Sfp.  254.  holden  u,  hebben 
75.  haben  and  behalten  En.  41  •.    Wenk  11.  258 

halten  u.  handhaben  Ebersh.  I'alb.  —  hegen  u. 
>pp.  nr,  7G.  Rugian.  2.  —  hoveii  noch  hufen 
40   fa.   1372.)    hufen    u.    hofen    Sfp.    2,  40.  51. 

—  hufen  u.  heimen  Sfp.  2,  (14.  geheiniet  und 
embreitinger  w.  —  gehohet  u.  ge.hf'ret  MS.  1, 
Iraelen  n.  kalten  Tritt  130G8.  —  kallen  u.  ko- 

1 1)247,  —  gelangcte  u.  gelulle  Trift.  17505.  — 
leben  DeHus  Elbin^erode  urk.  p.  38.  (a.  1496.) 
libet  Bodni.  703.  —  uiiiinern  u.  ni6ren  Sfp.  3, 
^ainnen  u.  nieinen  troj.  1133r>.  —    gemuniget 


we^  n.  fteg;  land  u.  fand  Afpeler  hofir.  Wigand 

:h  iind  biifch  Haltaus  ISfiS:  hiille  u.  fulle :   rein 

jennep  p.  423   {a.  1589»;    Hock    u.    block;    ligna 

go  aock  u.  fprock  Kindl.  1,  22  (a.  1310.);  funt 

Pellenzer    w.    pfuiid    u.    pfrand   Nenniger    w. 

brond    DrevTer   w. ;    zock   u.    flock    Irfcher   w. ; 

bann  Irfcher  w. ;   to   rinije  u.  to  dinj^e  Herdiker 

jidl.  I,  40G  (a.  1352.);   weit  u.  breit;   rucken  u. 

FalcliG,  202.;  geoget  u.  getoget  Wigand  234.  235, ; 

weben ;  angen  u.  drangen  Meichfn.  2,  032.;  unge- 

u.    niigedningeii    Ottenheinier    w. ;    unverrett^n 

fpletten    Wietzeumuhlenrecht    p.   25.    und    noch 

ihne  iiiiibe  famuieln,   auch   aus   den  rtbrigen  dia- 

wide  eiido   zide ;    ricbten  en    gicbten:    ilek  ende 

350. :    wt'd    ende    fchivd    Fw.  344 ;    hamn    tik 

i\.  kun.  10:   bylia   »>k  nnihvlia  Uj)!.  inanh.  G,  5. 

1.     Alleiu    fie    find    doch    tiberhaupt    ungleich 

Is  die  alliterationen.    Aus  ihrer  feltenhoit,    wAli- 

reim   bei  den  dichtern  feit  dem  zwrdften  jh.  in 

iligllen    durchgi-eifendflen    gebrauche    (land ,    bin 

olgem    befugt,   dafi   die  gerichtliche  I'prache  (\ch 

einrtttlSen    in    ibrer   wel'entlichen 

Sind    ibre    wenigen    reinifonuen 

Cap.  127.    liile   mid  wide,    das 

ni    wcnteo ) ,    noch    durch    die 

wie  viel  alterthiimlicher  mufi  die 

irer    fellen    alliterationsfonnen    erfcheinen ,     die 

der    letiten  jabrhunderte    Iftngft    nicht  mchr 


pg  von  andern 
tlianptet    hat. 

ade   nea    ( N. 

denkm.  enteo 
seit  verniehrt, 
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n  n.  erkobern.    Wenk  2,  302  (a.  1325.) 
I.  machen.  Hanfelm.  127.  (a.  13G7.) 

u.  Icheiden;  lu.  u.  fftgeii.    Haltaus  1283.  1287. 
%  erkennen.    teilen  ti.  erkennen. 
a  u.  veriioffen. 

m  u.  bedingen  Ivindl.  1,  IDO.  (a.  149«.j 
toch  talten  Wenk  1.  nr.  21H.  (a.  1345.) 
n  gehen  u.  i-fthren  Wenk  2,  271.  (a.  1315) 
ii  o.  manen  Lennep  737.  (a.  147'J)  b.  u.  laden 

Haltaus  871. 
I.  wenden  Hanfeiin.  •»4.  (a.  13.30).     Haltaus  1083. 

1084.    Horfeler  nothholting. 
.  engen  Haltaus  316.  i.  u.  pfrengen  MB.  3,  200. 

(a-  1315) 
u.  kraftlos  machen.     Wenk  3,  2^9.  (a.  1455) 

aflivig  ward.    Kiudl.  1,  427.  (a.  1353) 

^rigc  forrn. 

not  u.  urbor.     Wiirdtw.  1,  S8.  (1300) 

giTind  u.  boden.     Meichfn.  2,  701. 

BiTt  lehnherr  u.  vogt.     hTcb(:*r  w. 

r,  fchiniier  u.  marker.     Dieburger  w. 

Irator,  niouipar  und  provifor.     Haltaus  1374. 

inn  n.  IchirDi.    Kniinbacber  w. 

oarke  u.  begiiff.     Irilher  w. 

,  herlidikeit  u.  friheit.     Bodm.  698.  (a.  1489.) 

teit,  freibeit  ii.  gerei-btigkeit.     Irfcber  w. 

teiu  herkomnien  reebt  u,  beiiicbkeit.    GUnth.  4.  518. 

Item  brauch,    herkoiumen    u.   gewohnbeit.     Ober- 

deener  w. 
wife  u.  gewonbeit.    W^ilch  8,  9.  (a.  1543.) 
reibeit  u.  recht.     Wigand  562, 
Jcbirm  u.  bandbabung.    Trierer  fifcheramt. 
itilfe  u.  Ileuer  ibun.     Oberramll.  w. 
leuer  und  hiilfe  tbiin.     Arbeilger  w. 
n   teidingen ,   gedingen   u.  rechten.     Hanfelm.  98. 

(a.  1334.) 
alunge  a.  befcbeidenheit.    Wtirdtw.  1,88.  (a.  1.300.) 
.be,  limb  liebe,  umb  miete.    Altenbafl.  w.  (a.  1354.) 
•eis  und  gellalt.    Oberkleener  w. 
t  tind  Ilunde.    Kopp  nr.  76.  93. 
verzeifbnis  u.  zettel.     Lorfcbner  wildb. 
.  kar  und  liUlfe.     Oberkleener  w. 
Ded«n«  eiden  n.  buldungen.    Wenk  3,  288.  (a.  1437.) 
aide  u.  eede.    Kiudl.  3,  645. 
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weit  u.  breit.    Meichfn.  2,  701. 
hold  u.  gehorlam.     IVankf  fronhof. 

£richte  n(ktz  u.  gut  u.  der  mark  getreu.    AltenhaTI. 
w.  (a.  14G1) 
,  taui?lich  u.  nUUe.    Hembreit.  ger.  (a.  UCO) 
Blkh,  bequeinlich  u.  erlich.    Bodni.  (121. 
achlislnb,  littiplicb  u.  fUrfiLhtiplicb.     Oberkleener  w. 

P"  *i,  eigentlich  u.  luerklich.     Kupps  bnichll.  2,  53. 
ch,   hell,    lauter  u.    verilandiglich    lesen.     Ober- 
kleener w. 
lik,  kunt  u.  bekant.    Kopp  3  (a.  1482) 
lifelhaftitr,  unkundig,  unerfahren.     Bodm.  620. 
Dttlicb,  Hill  u.  alleine.     Kremer  604. 
le,  diirre,  iiiarktfchune  frucht.    Lennep  I»j8.   (a.  1625) 
reine,  txuckene,  markrchone  fr.  id.  21^.  (a.  1597) 
tern,    ufjLcebigeni ,    ledigen  lehen.    GOiit^  4.  242. 

(a.  1421) 
leddig,  hofhorig.     Weilhof.  hofr.  (a.  1322) 
frei  und  los.    MB.  .0,  153.  (a.  1421) 
dig  a.  los.    Kiiidl.  3,  578.     Lennep  535.  546.  591. 

000.  (a.  1385.  1412.   1517.   1523) 
los  u.  ledig.    Kindl.  3,  468.  (a.  13(17) 
ledig  und   los.     Walch  8,  272.    WUrdtw.  1,  40.  a. 
3)  Bodm.  628.  Lennep  720  fa.  1374)  Wenk  3.  276. 
1413)     205.    (a.    1448)    Kopp    5.    (1539)    Sikter 
freienr.  S.  10. 
rdings  quit,   frei,   ficher,  mueQig,   ledig  a.  los  lagen 

u.  zelen.    MB.  22.  733.  (a.  1586) 
EUoB,    nichtig,    unbQndig,    Schultes  gefch.     Henneb. 

(a.  1516) 
ftlos,  nommedogende  u.  doit.    Weiik.  1.  320.  (a.  1429) 
ftlod,  muiiAihtig  u.  ewig  todt.    Dieburger  w. 
tudt  u.  kraftlos.     \[B.  15,  122  (a.  1393) 
ie  ufgehaben,  tod  u.  abe.     Bodm.  693.  (a.  1521) 
meBene,  finilere  und  machtlose,  frevele  fchuld.    Kopp. 

111.  (a.  1458) 
;,  fcige  and  verzagte  hudeler,  (a.  1590) 
eloa,  erlos,  niRJneidig.     Kindl.  3,  650.  (a.  1506) 
iieidig,  tniwelitis  u.  erenlois.     Gunth.  2.  247.  (1272) 
HrelM,  erios,    meineidig.     GQnth.   3.   471.     (a.   1360) 

Wenk  I.  418.  (a.  1363) 
Hrelos,  erios  u.  meineidlich.    Wenk  1.  218.  (a.  1345) 
lies,  meineidig  u.  cbrlos.    llansehu.  162.  (a.  1419) 
;,  bleiben  u.  gebalten  werden.    Kopp.  73.  (a.  1462) 
ufet,  geherberget  u.  ingenamen.    Rugiaii.  101. 

rimm'a  D.  U.A.  3.  Atug.  B 


Ut  u.  verbiuiden.    MB.  4,  108. 
ferelnen,  verbUnden  u.  verllricken.   Wetik  2.  407 
geeiniget,   geeintrechtiKct  o-  vorfcheiden.     Wei 

(a.  1312) 
^cricht4!t,  ((en^fatct  u.  ^efchftUt.    Kopps  brachJl 
kicfHt,  /AluiAcn  u.  nnneiuen.    Kiiidl.  1,  116.  fa. 
v*n'kiiert,  in««^ruiiift  u.  nn^enomcn.     Horfeler  no 
wiftMi,  U'ilitii  It.  ii/,l'prc('tu*n.     Kopp  7'^.  (a.  1402 

KfttKl,  I'lkatil,  uHWoifl.     Tricrer  lifclieramt. 
keniicn,  wciiVji  u.  fprethon.     Meckesheiraer  w 
betiniien,  hrwif^n  ii.  )>vprKeben.     Gtinth.  4,  653. 
Abf<eri*(it,  Kpordiu't  u.  befc.hlolien.     Movler  niarko 
vent  viirkuiiill,  K'*|>*dl*'n  u.  boleut.    Odenwald  ya 
vertUKt,  vnlioi.  (I.  vt!iTiniiiiu^lt.     OberurJeler  w. 
gf)ri(»toii,  bidoviil  (I.  bovtilbordet  Kind].   1,  130.  (| 
K*dovirn,  ll<li#irrn  ii.  fw(»ren.     Kindl.  '6.  lib,  (a.  Ij 
fwerun.  bivt>n  w-  tioldi^n.     Kindl.  1,  42.  fa.  1372) 
dm  kund,  b^kcnno  n.  bptUpe.    Wigaiid  .'itiS.  (a. 
Ke^U'litet,  hnknnd  ii.  bcjait.     Kindl.  1,  416.  (a.  II 
linden,  liUit^n  u.  nfulkrcn.     Krunibuc-her  w. 
fferc^hen,  iMftiltrtMi  u.  vt^rnonuMi.  Heinburd  1,  41.  ( 
Ditp-'rU)  /u  linboii,  ntMuen  u.  erfahron.  Hodm.  620.  \ 
Uuiui,  uuiiiHi,  h«*ilcht«n.     (iudenuH  4,  40.  (a.  1409 
jCiduMfrbot,  K«duib*n  u.  vorboden.     Wigand  568. 
ttidirittiMi.  MMiitnlinot  ti.  ^i*bi^tuii.     Lorfcher  wildb. 
bit'  '      lu'iiiu'i*  w. 

tMii  uii'it.     Helfanter  w. 

vrlui'dtM't,  K^''b(Hli-bini  u.  Kvl>ott*ti.     Btngenheiiaer  il 

ml  MiaiU  a.  ^*^hvilVh^'u,  urk.  v.   HIQ. 
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iben,    fchauem    a.  fchinnen.     Oberori'.  w,  Gdnth- 

4.  235.  (a.   1421) 
Uben,  fchiktzen  a.  fchirmen.    Iialtetter  w. 
Iben,  bellellen  u.  tliun.     Ilenibreitinger  w. 
Ihabet,  jieiibet  u.  ^^ehalten.     Wi^xand  250.  (a.  1440) 
,  handhaben  u.  volziehcn.     Morler  markordn. 
gebrauchel  u.  ^'ehalten.    Kindl.  3,  69G.  (a.  1579) 
rn,  fchirnicii,  hanUmben.     Gttntb.  4,  118.  (a.  1406) 
J,  fchinnen  u.  bfhaltcn.    Wenk  2.  377.  (a.  1366) 
1,  fcbiraien  u.  veraiitworten.  Weiik  1.426.  (a.  1392) 
ren,  befchatzen,  belchermen.    Kopp  3.  (a,  1482) 
en,  fcheuren  u.  behaten  Wenk  1.  41K.  (a.  1363) 
rmen,  befcbiitzen  u.  vordedij^en.     Wedhofer  hofr. 
digen.  fchutzen  n.  fchinnen.    Selterfer  w. 
^befcbenuenu.  vordcKedingen.  Kiudl.  1,  137.  (a.  1447) 
B,  fchinnen  u.  heigen.    Hanfelm.  91.  (a.  1328) 
fchinnen  u.  fchiltzen.     Kaltenholzh.  w. 
khen,  fchinnen  u.  fchQren.    ilelbingft.  w. 
D  verhuten,  wehren  a.  waiTien. 
fen,  ver^iften,  verfetzen.     Wenk  1.  234.  (a.  1352) 
t,  vcrlacht  u.  verfazt.     Gunth.  4.  211.  (a.  1419) 
ben,  uf^elafienn.  ufgetragen.    Wenk  3.  300.  (a.  1465) 
wordet,  uji^^elaton  u.  verte^jen.  Kindl.  3,  434.  (a.  1357) 
afflahen  u.  ver/ihen.     Wenk  1.  253.  (a.  1368) 
en,  verzihen  ii.  enUuBern.     Haltaus  783. 
verteilen,  vorfplilien.    Lenncji  R46.  (a.  1430) 
en>  deilen  of  verkopen,    Wellhof.  hofr. 
I,  declen  of  verkoopen.    Twenter  hofr. 
S  verfplitterde,  verkofte.    Boeler  lehnr. 
fcelet  und  unbeknnimert.    llagener  veJle. 
fcaern,  bekla^^en  u.  behemraen.    Banfcheuer  w. 
met,  ungeirt,  unverhindert.    Lennep  282.  (a.  1500) 
f  vervoert  u.  vervemet.     Wigand  253. 
ten,  venirthcilen,  verfiihren,  verfemen.  ib.  553. 
leilen,  vei-filhren,  hinfetzen  u.  verfemen.  ib.  561. 
rt,  mishandelt,  frevelt.    Trierer  Fifcher  w. 
Bt,  verganv'en  u.  verllanden.     Lorfcher  wildb. 
:en,  vcrtroiben  u.  verjagtni.     Ku^iian.  238. 
n,  fchwechtn,  verletzen.     Rugian.  103. 
Ift.  v*.TnichL  u.  abgi'Um.     Gunth.  4.  608.  (1471) 
I,  tOdten,  vemicht^n.    Schopti.  929.  (a.  1324) 
ind   die  geiieferten   ausziige   erll  in  deutfchen  ur- 
und   weisthQnieni   des  14  und  15  jh.  anzutrefl'en, 
gehoren    deni    I3ten,      Sie    fcheinen   daher    noch 
alteren   und   allgenieinen  flil  der  rechtsfprache  zu 

B2 


M  hit  I,..,     „. , 


Karl  Z^, 

am  Q.  oMt€  A 

•^  II.  oft»»  troj.  1356^ 

u    iilfo  troj.  3161.  54 

'i*-.ii  iJ   /ilfiM  2.J0U.  tnit  den  i 

'«  II    lilitriiiiiJiir  troj.  5365.    I 

'.    wi'IiMi   u.    fin   troj.   1 1097 • 

H*Uiii  u.  lunii,  Kub  u.  u»t  troj' 

l"»l    *^»*H|.    (iM|:,.    7I.S7,     fp,. 

II.  Itilw'ii  tny.  6632; 
"    *n'';    werfetj  u 


*..». 


^      IM>L 


k^Jll     !«• 


^•->sai^7^«a 


B232;   Uden  u.  tragen  troj.  8226.  12527;  ffte- 
Ren  Nib.   90,  2;    vehten    u.    ringen    Iw.   407. 

nach   prife   ringen  u.  vara  troj.  G469;   erllii- 
jMen  troj.   25189;    treffen  u.  beraeren  troj. 

u.  net  Wifjal.  7.326;  gevlohten  u.  geweben 
'ba3;^ete  u.  neit  troj.  6475,  0500 :  nnd  in  zahl- 

luelir,  befonders  Conrads  von  Wiirzb. ,  den 
orhin  bei  der  alliteration  hervoraehoben  babe 
m  dichtungen  die  anwendun«;  diefer  tautolo- 
iligen  manier  wird.  AuBer  ihm ,  und  etwa 
feltner  bei  den  hiififchen  dichterii ,  als  in  der 
Bfie,  wo  die  wiederholungen  am  rechten  cite 
en  werken  jener  ift  die  grenze  fchwerer  aus- 
bis  wohin  roan  die  beibehaltunfj  gangbarer 
Qnchnien  hat,  und  ilber  welr.he  hinaus  eine 
rahl  bedeutenderer  ausdrflcke  eintritt.  Dr*H- 
Us^e,  von  ausgeinachter  tautologie,  linden 
lllen  mhd.  dicbtera  wenige,  felbst  bei  Conrad. 
ihin^iellellt,  ob   in   eiiiigen   der  folgenden  bei- 

mebr  an  der  beltimnitheit  des  finns  gelegen 
fiiner  allgemeineii  formel : 
id  gemuele  wem.     Ecke  264. 
erbe  a.  wis.     !w.  3752. 

Q.   fraot    Flore  4387.    ktiene, 
lane.    Nib.  437,  1. 

fn^wl'^  n.  linde.     Lnhengr.  79. 
dit'ke,  breit.     WJLcal.  701»4. 

unde  kiiele.     Mail.  7;^', 
fo  heiter,  fo  riche  u.  fd  breit. 
,  die.    Geo.  33'.  41». 

wil  u.  lol.    Orlenz  12713. 
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;n  worter  larger  zu  haften ,  wie  ich  angtemerkt 
Weil  der  anlaut  und  anfang  des  fatzes  die  raeille 
hat,  Ileckt  anch  im  erllen  wortti  nnforer  lat.  for- 
:em  der  b«rbarifche,  namlich  deutfche  ausdruck, 
m  :  trnftem  et  fidelitatem ,  mundeburde  vel  defen- 
A  bier  foil  das  zweite  wort  nicht  uberfetzen ,  wie 
■  die  franzof.  foiinel  iiiainibour  et  jtrotecteur  (iber- 
^nd  lehrt.  Einzelne  tautologien  konnen  endlich 
ini  keinen  rom.  urfpning  haben,  weil  fie  lateinifche 
ter  in  barbarifchem  (lim  brauchen ,  z.  b.  die  verbin- 
;en  varietatem  et  debilitatein ,  inpenui  atque  Iccuri. 
ietas  fiir  infinnitas,  fecunis  fiir  liber  ill  uiiclafrisch, 
ieutrchem  fpracligebrauch  aber  gut  zu  vereinbaren, 
ter  bals.    Wigand  arch.  b.  2.  p.  35. 

tgaiwer  fchUiBjatj!, 

cht  wird  zu  der  vorigen  behauptnng  die  folgendc 
hilmlichkeit  der  deutfchen  recbtslprache  eine  ein- 
htendere  belliltit^Tif;  licfem.  AVir  bef;ep:nen  auch 
l^anfieiiberg  zweiuial  der  lateiri.  formel :  bono,  optimo, 
Ko  et  iruonculYo  jure  p.  213.  (fee.  0.)  and:  bono, 
K  et  inconctilfo  jui'e  p.  283.  (a.  591).  Dies  ill  panz 
gar  die  weiJe  alteeutfcher  gefetze,  gedichte  und  ur- 
den  »  den  vorber^ebenden  politiven  ausdnirk  diirch 
nachfolf^enden  ;^leirhbedeutenden  neirativen  zu  (Ur- 
Ut  der  iatz  dreifjiiedi'if?,  lo  entbalten  die  beiden 
wiirter  die  pofition  und  das  dritte  die  negation, 
wie  in  der  alliterierenden  zcile  das  erilc  und  zweite 
dne  wort  nab  beifauunen  (leben ,  das  dritte  weiter 
ckt  wird. 

i  die  beifpiele  aus  den  weistbtimern; 
weine   (fubulcus)   fol  gan  ze  walde  und  nit  se  velde 

Scbilter  cod.  Aleni.  3(>8i». 
eriauben  u.  unrecht  verbietcn.    Oberdeener  w. 
gebieten  und  unrecht  verhieten.     Hagengericht   von 

UUC.     Fiibrer  p.  327. 
I  £0  eigen  u.  von  niemand  eu  lehen,     Alzenauer    w. 
I ,   dafi   mein   gii.  h.    zu  gebieten  u.  verbieten  babe 
und  niemand  andcrs.    baufige  formel. 
ifen    einem    graven   v.    Yirnenburg    wid    andcrs  nie- 

man  me.     Retterather  w. 
geboruer  oberll'er  hen-  in  der  mark  u.  kcin  erliefter. 
zeut^enausfage  b.  Meicbfn.  2,  902, 
en  min  lierren  von  Falkenilein  vor  einen   rechten 
ireu  fold,  nit  vor  mien  gdtorcn  fold.    Bibrauer  w. 


emleitung,    fonywfi.    negation. 
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nicht  egen,     Wigand  arch.  2.  p.  15. 
m  eidesfonneln  heilit  cs  t^ewohnlich :    eide  rcine  und 
im\   reine   und  nit  mdiw  Rugian.  ID.     Wigand  555. 
9,   reiiie  «.  unmeim.     Gaupp   ma^rdeb.  recht  304.  319. 
iere  belege  ^ibt  Haltaiis  I33G.     auch  in  Friesland: 
I  recht  rude  onnicin,  (pro  excoL  1,  381h) 

*,  aiachtlos  u.  unnwrfdig,     Kopp  111.  (a.  1458) 
ich,  tieiiJig  m.  niiwcigcrlich.    Kopp  114.  (a.  1597) 
ilic,  hel  u.  ungellard     Kindl.  3,  427.  (a.  1363) 

guter,   gefunder,    unherupfter  genfe.     Lennep  216. 
(a.  1597) 
•,  biderbe,  unhefprochai  man.     Bodm.  667.  672. 
vell«  M.  ungthrochcii.     "Walch  6,  255.  (a.  1331) 
velle  M.  unvcrlrrochcii.     VVeiik  2.  260.  (a.  1311) 
TeAe   u.   unverbrikhlkk      Wenk   1.  270.   (a.  1383) 

3.  291.  (a.  1443.)     Kopp  114.  (a.  1597) 
▼eite  «.  uneubrochen.    Wenk  1.  203.  (a.  1335) 
,  vail  «.  unverhrochm.     Kindl.  1,  69.  (a.  1394.)   1,84. 
1390.)  2,  344.  (a.  1426.)  Haberl.  anal.  353  (a.  1385) 
ilede  «.  unvabrolcn.    Kindl.  1,  35.  (a.  136S) 
vail,  itede  iwrf  unverbrokefi,    Wigand  563. 
liele  au8  mbd.  dichtem: 
mile,  niht  sv  fpile.    En.  12101, 
Daget  a.  niht  cifi  wlp.    Pare.  2489. 
I,  (lark,  niht  zv  lav,.     Pwc.  274. 
ige?  pfat,  da^  was  vihl  hrdt.     WigaL  4493, 
tarke,  mht  dtr  fwache,     Wh.  2,  122». 
de  u.  unhekani,  troj.  54*. 
u.  niwit  liUjseL    Alex.  5377.   gr65en  «.  niwit  Ideinen. 

Alex.  5661. 
14.  tiiht  liifffje.     Mart.  45*. 
lot  was  fi»>bt,  uiht  llnibe.    Mart.  8". 
Quotes  \ierecke  u.  niiit  finexcel.     MS.  2,  127*. 
•zen  wee  u.  niht  re  lane.    WU.  2,  27''. 
niht  se  geih    Pare.  61«. 
!c  M.  unfro.     Greg.  2304.  a.  Heinr.  148.  566. 

M.  Hufro,    Herb.  I10^  112''.  114*. 
ras  dicke  «.  wi'A/  ^f  diinne.     Pare.  1870. 
liiiA/  £fc'  kleine.     Pare.  2509. 
junt;en,  m'A/  den  alten.     Pare.  1272. 
jungen  zw6  gel'pilen,  niht  die  alien,  a.  Tit.  28. 
iniul  cnge  U7id  niht  tv'U.    En.  1701. 
k,  niltf  £c  rajle.  a.  w.  1,  80. 
len  uwrf  niht  befunder.     Ben.  48. 
unci  nif^ndcr  we,    Mi3.  1,  109*. 


0 

1 


h 


n(M!h  wfcbti^er  Qnd  mir  die  belege  aus  0, 

I.  I,  I«r),  loit  fiierton,  naks  piU  then 

II.  •»,  43.  Koloii,  fiales  nutnne. 

IV,  24,  41.     wir  eigun  kuning  einan,  anderai 

III.  ft,  27.  ill  werkon  io  giiichan,  nodi  xca-gx 

IV.  20,  fiW.  I'/,  ill  iu  kund,  tw/es  mr. 
11.  2,  IJT.  tluMll  nl  f^iwiK,  «a/c5  «?dn. 

V.  I  ft,  |H.  -rj,  70,  niinu,  nahs  thinu. 
I.   I0»  0.  /.i  un»  riliii'-r  liorn  lieiles,  yiales 
ilicnui  iVlilii'iVii  lii'b  die  lat.  funueln  der. 
iihd.  xoit: 

flnna  r(  inhlmUi.  Marc.  2,  3,  7. 
flnnn  r/  iuviohUa.  Marc.  2, 6.  Neug.  112. 155 
tinitutn  rt  tiuonvtiffuw,  Nru;^.  83.  (a.  786) 
HniiitiT  nttitii  ituinhitnuttr.  Meichelb.  153. 
curta  liinin,  nabilis  rf  iucotitawiuata.  Neug. 
raluni  ot  acropluiu  (i/*/i(r  iiuonndjtim.  form 
flnua,  l\«bilis  rf  ihCOHmlfn.  Wflrdtw.  1,  281 
mU  ot  tinna  rt  im^ilttbiUtn;  Kindl.  3,  28€ 
Iter  iiivididin.  hoh  jkt  iHStiiutm,  Georg.  lie 
unr  ^  'Jti/Mm,  lex  rip.  72, 

in  .    i'rfrf.    fed  proderent' 

gT«iuw.  (a,  779) 
«ndlich  dk  (onueln  «^.  o.  &ltn.  gefetze.     J( 
•MiwrtNif  bcig«iEaeii  vir  eb«ofo: 
r«  4|>  is  tUtm  oMf  MMMMMe.  lex  AeUielit  a 
1^  «rA  idtv  mAi.    SU^rahewk  p.  112, 

|«i  «tt  rikio  hn  on  lnw» 


einleitun^^.    fonnen*    negaiion,    formeln. 
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Gr^as 


Idgam  fkal  land  vart  bvf^gia.   en  mcd  ologum  eyia, 
Nialsf.  c.  71.    vgl.  Fro/taJ),  1,  6. 
fx:    deila  fern   fra'ndr,    ok  ccki  fem  fiandr. 

trygdaiual. 
i  fkal  ala  oc  ccki  ut  cajla,    Gutal.  p.  2. 
endfkir,  en  eigi  utlcyidfkir,    GulaJ>.  p.  87*). 
er  mitt  6<tal,  eft  eitji  pitt,     Gulap.  2i»6**). 
a  iak  han,  ok  ihu  ikki.     Vellg.  thiuv.  18,  1. 
h  vadha  ok  tyh  maih  viha,    Oilg.  bygd.  44, 
adha  ok  ei  af  vilUi,     Sudh.  bygn.   Id. 
atha,  oc  fit  at  viliu.     jQt.  2,  72.  3,  44. 
%  laghtakin  ok  ei  valdtokiiu    Sudh.  gipn.  2. 
!  fkal  man  taj^e  i  tide  of)  ikke  i  utide.  altes  Gula|). 

krilt.  26.  (nut-h  Pauw.) 
ST  tho  i  lyfi  ok  ei  i  Imdum.    Sudh.  bygn.  8. 
MX  bip  melda,  nallas  fjevf.    leg.  Jn.  43.   d.  fa.  die 

axt  tm  walde  haul  olTentticb,  nicht  heimlich. 
en  diefer  beifpiele  wenige,  fo  bewiel'en  lie  nichts.  In 
natur  jeder  einfachen,  alterthiiniiicbeii  fpracbe  ill  es 
■findet,  dafi  lich  die  rede  durcb  wiederholuii)^'  und 
b  ausdriicklicbe  abweifung  des  gegenfatzes  iUrke. 
houieriic'be  ^*Vi'v^«  7T«p,  ovu  fidXa  dij»'  (II.  1,  4l6. 
22,  473.)  das  eddifche  opt,  oHaldaii  (Sajm.  5».)  be- 
5t  das  und  alle  poelie  niuB  es  beilatiffen***^.  Aber 
ein  folcher  eiiifcher  zuk  durch  iinfer  ganzes  rccht 
den  friihUen  zeiten  an  bis  auf  die  jUngllen  weistha- 

ehe,  woUte  ich  hervorheben. 


CAP.  II.     FORMELN. 

von    den    grundfnnnen    der    alten    rechtsfprache. 
vorwaltende    nei;ning    zu    belliminten    ausdrticken, 
Tationen    und    tautologien    leiUl    von    felblt   auf  ein 
formelwefen,    das    nunmehr    naher   zu    unterlu- 
Es  aufiert  ficb   in   dem   beitehenden   feierlicher, 
jhrender     und     linnlich    j^ewandter    redensarten. 
'iipe    vnn    i'priichcii    entipriuRt  daraus.     Die  linn- 
ikleidung   entfaltet    Qch   aber    oder   tritt  zuriick, 


vorhln:  uSlcadirch  u.  nit  inlcndifch. 
h  Otfrirds:  mina  nallea  thlnu. 
felba  (He  grbildete  profii  kunn  e«  nichl  entbchren,  vgl,  t.  b. 
eonfol.  3.  prof  12;   aabilis  et  incorrupta. 


fomteln. 


n 


ens  lima  luta  oc  root  renner.    Jilt  1,  49. 
agf. :    d  bip  andlac  fvipere  ponne  onfagu.    leg. 
Aethelr.  2,  !». 
dem  altengl.  gedicht  Beryn  3221.  llehet: 
te  coniith  bote,  wie  Beov.  23.  aefre  fcolde  bealuva 
k  ejt.  cuniun. 

ndc  fprilche.    eine  a;;f.  freilaBungsurkunde  fchlieAt 

worten:   trill  hine  ablende,  I'e  pis  gevrit  aveiide. 

is  lAibad  aim  rii'ita.  Af.  271;  tliit  habbat  tha 
(len ,    and    n'di^evan    up    fweren.    pro    excol.    II, 

dm-  fin  pot  Willi  ende  fin  krawel  fait,  willk. 
higeradeel  (a.  !4r)U.):  vt^r  wif  u.  kind,  fand  u.  wind, 
p.  2t>5;  llock  u.  Ilein,  gi'as  und  ;jrein,  Wigand 
525.  liierber  gelitiren  die  bekaiiiiten  parceniien: 
ind  flehler  (fcbou  mbd.  Ll'.  1,  430);  biirgen  foil 
Li'gen ;  wie  viol  inund ,  fo  viel  plund  (Walch  3, 
td  andere  in  Eifcnharti;  famnilung.  Wohin  der 
it  der  ftange,  daluii  aurh  der  liirfrh  mit  dem 
gehet  der  bufch  deni  reiter  an  die  fponi,  fo  hat 
ler  fein  recht  veriorn;  gezwungner  eid  ill  gotte 
orredeu  der  fpateren  gefetze  haben  oft  reini, 
und  den  fchluU  dcs  HiiaiinK.  rechtR  bei  AViarda 
107. ,  die  einer  fehnijjerichtsordiiung  ( Wigand 
161,),  die  vor  Repgows  Sfp.  oder  die  verfe  zu  ein- 
les  Schiiplenberger  hofrechts  und  Wendbager 
ihtfi.     Nicht  nur  der  eingang,   iondem   die  ganze 

freigericht&verhandluiig  iJl  in  reiiu*^  gefaiJt. 

lich  gibt  es  anch  eine  menge  wiederkebrender  for- 
rprflciie  und  redensarten ,  die  weder  alliterieren 
imen;  in  den  lat.  gefetzen  kOnnte  die  form  unter 
_  'ftra^ninji  gelitten  haben.  Langob.  formehi  ent- 
T  b:iutig  foliiende :  malo  ordine  tenes  terram  illam; 
online  te  lubtraxilli  de  lervitio  meo;  uialo  ordine 
■Itartain ;  main  nrdine  earn  disvefliili;  belege  lind 
^E^eben  worden.  adunalli  te  cuin  virtute.  Genrg.  llOl- 
Ind  fomicln  des  klagers,  der  beklagte  antwoitet  ge- 
de  torto  me  adpellufti.  Georg.  Il2ii.  Il4l.  1146. 
111.  122().  1230.  I2.'i4.  1259.  i2Gti.  I2e.7.  1274. 
I>er  rirhtHi-  pHegl.  angeredet  zu  werden :  et  dicat 
tu  gravio ,  rogo  te.  lex  fal.  :'>3 ,  3.  Was  lex 
jefagt  war :  et  quicunque  antea  ei  ant  panem  aut 
,  Ave  ux(ir  fua,  live  proxima  dederit,  kehrt  50. 
den  nflniliiiieii  worten  wieder  :  et  quicunque  ei 
!Ui  dederit  aut  in  hoi'pitulitatein  collegerit,  five 
D.K.A.   3.Au£g.  C 


'  AiA  sot  proxnna :  womh  die  foi 
Dcam,  panem  ei  aqoam  lar^gtri  (Bign.  p.  125.)  zu 
Aos  dem  altu.  l&Beo  (Ich  viele  beifpiele 
e  anfuhren:  uk  nu  i  houd  luer,  ok  hand- 
all  at  fokuDi!  Nial.  p.  21.  betr  at  hafa  enn  an 
u  Gula{>  p.  '6'U ;  nu  tinnr  madr  dyr  daut  a  Londi : 
\  hilft  er  tinnr.  Gala|i.  p.  457  ;  vdtn  fcolu  Tva 
fem  at  tomo  fari  hafa  runnit.  Gu1a{>.  418;  pvlal 
I  luii  funiar  rada  duUngi  enn  dagr  um  vetr.  Gu- 
,417.  430.  442;  konongr  ti  eiigan  n»tt  ii  |>eim,  er 
I  a  fialfoin  fer.  GiilaJ).  p.  202.  vgl.  189.  Den  agf. 
'tiU  :  parentibus  occifi  fiat  emendatio,  aut  guerra 
■portetur  lex  Edov.  12.  dominus  com])oritioneni 
it  vel  faidam  portet,  lex  Saxon.  2,  5.  drttckt  das 
gefetz  ebenfo  aus.  drege  de  veide»  Olrichs  hat 
[belcge.  dat  ene  fcbal  de  oldelle  delen,  de  jungelle 
\  f)Irich8  a.  a.  o.  p.  140.  der  altere  fol  theilen,  der 
kiefen.  Erfurt.  Hat.  Walch  1 ,  107.  fo  we  up 
Idcnet,  de  iiinrh  der  ^^nndc  wacbten.  le^?.  Goflar. 
jftat.  Verdenf.  Pufend.  app.  1,  116.  Hat.  Stadeof. 
ygl.  a,  Tit.  54.  fwa  genade  wonet,  da  fol  man  & 
).  felbe  tjete,  felbe  habe,  ein  iin  Schwabenfpiegel 
Bf,  in  den  gedicbten  des  13.  jh.  zehninal  wieder- 
prucli.  de  j^rotelle  wunde  bedecket  de  anderii  al- 
Uugian.  41.  ill  aber  rerht,  wer  gewinnet,  daB  er 
,  wer  veriull,  da(i  er  bote.  SchOplenb.  hofrecht 
nile  luit  dciu  uieilten  unde  dat  nieilte  mit  dem 
Alrichs  rig.  recht  jt.  240.  liei  den  abgaben  ill 
gewiihnlirher  als  die  forinel :  icedtr  das  beftc^ 
l»  fchkchujh.    in  einer  Colnor  hebcrolle  dea  Ul 
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hta  (lex  ende  bi  fchlnendre  funrie  Fw.  195.  hi.  223. 
iltiueftra  iiacht  Fw.  I'jy.  tiueflia  nevU  Af.  86.  p>. 
:.  nocb  ill  der  form,  uiidegav-  :)2.  iil  hangen  geblieben : 
ciK'cula  nocle.  perade  fo  IU;ht.  abcr  auch  in  der  E.  H. : 
tbiuHrea  nabt  bei  iichte  fchitneiii  tage  Seligenll.  w., 
BUideni;  bei  lichthellem.  pel  fchonem  liechteii  Ug  in 
lolf  1.  hantfeile  (Cauch  p.  'i.)  Das  iirold ,  gleich  der 
ne  wird  das  Icheiiieiide  genaniit :  fkinande  gold  Af. 
<.  da;^  lilber  das  weiBe :  iiiitii  XVI.  merkuin  hwites 
?e.re8  (pro  excol.  11,  Xll.  XJV.);  das  eifeii  das  kaitc: 
d  irfen  Fw.  285.  369.  vgl  Weifes  drei  erznaiTen  p.  81. 
7.  Die  erde  die  roihe  Wigaiid  276.  bis  uf  die  roden 
in  Wenk  1.  407.  (a.  1348.),  der  torf  der gfiine:  gienes 
VC&  Af.  27*2:  der  wald  ia  den  weistli.  baufig  der  r/riinej 

•  graur .  diiftere  Deii  fcbild  Hennen  die  frief.  gefetze 
i  Iratitaii  oder  den  roiJken  Af.  273 ;  den  helm  den  Ao- 
.:  ftApa  helm  Af.  273.  (agf.  Heap)  wie  in  derEdda233*' 
'pta  hialnia.  Das  rad  das  zehnfpeichigei  Bodm.  027. 
3jrp6f2e  fial  Br.  147.  in  der  braunfchw.  reimchron.  c.  72. 
ifpeke ,  das  neunfpckhige ;  niugenfpet^e  tial  Emf. 
dr.  aiigef.  Af.  p.  2!*S ;  aber  den  galgen  den  nordfi- 
n:  nortbbalne  baiu  Br.  147.,  den  norden  felbll  die 
WFWc  ecke,  worauf  ich  zuriickkommen  werde.  Der 
iter  beifit  kalt  Af.  85  ;  meer  und  fee  wild  und  falrig  : 
i  wilda  hef  Af.  85.  thene  falta  fe  Af.  85.  272. ;  der 
iger  v*beurung)  fcJMrf  oder  heiB:  tha  fkerpa  hnn- 
e  Br.  110.  jef  da  jere  diore  wirdat  ende  di  beta  hon- 

•  ur  dat  land  faret  Fw.  152.  Af.  86.  wie  in  der  EH.: 
id  uiuuetgrot  hungar  hetigiini  obar  helido  bani,  me- 
edeono  ineft  (i-ibi  -  lUniuloruui  maximus.)  In  alien  fol- 
m  beifpielen,  die  Ikb  nocb  venuehren  lafien,  liegt  in 
0  beiwort  kein  andrer  als  ein  p'>ctifcher  nachdruck, 
ter  es  in  iiingeren  recenfionen  der  texte  wegbleiben 
"L  Icb  babe  keiiie  bt-lege  aufi  nordiichen  gefetzen 
;eben,  hier  ill  noch  eines:   biudha  at  brinnanda  brand! 

riukandi  roki.  takin  m&dh  blafandi  manni  ok  brin- 
ida  brandi.  Upi.  viderb.  24,  2.  25.  wiewohl.diefe  par- 
ipia  liier  mehr  eigeiitlichen  Hnn  haben,  vgl  Fw.  182. 
:  banienda  brandi  ende  mit  gliander  cole. 

epiJches  natuileben  atbmen  auch  viele  fonneln,  die 
on  in  beiliniuiiuigcn  tibergehen ,  aber  gajiz  aus  deui 
ife  der  hirten  und  ackerbauer  hei'llaiumen.  was  die 
e  bcjhidi^n  UJid  die  haclie  htdcckct  bat,  folget  dein 
e,  Eifenhart  p.  162;  des  mannes  faat,  die  er  niit  fei- 
i  pdug  wirkeC  dl  verdienet,   als  die  egde  darUber  ge- 

C2 


JHf 


idle  a.  ■igeben 
■-  IWe  hMiw«a  Uft 
W;ily«n9e  Ui ,  dEor  dcr  fmmk  gmkU ,  ■.  nit  lai( 
ia    eimr   aadcn   urihiwy  beifti  < 
JATiiU^c  an  bift  anf  fent  Walpnrgen  tag,  i 
t'^hsH*^}.     So  wird   in  der  E^da  168*  i 
iiifht   uu)K:«:drt)ckt :    rr   d   afiOmom  emir  fi{ 
<i ;   wiuin  diir  hiUier  anf  den  (tangen  fiizen ,  i 
^WJ.     Fur  ab«nd   oder  fonnenunUrganK  gewo^ 
dl<i   fonftf    untfT  £u  ge^xaden    tjiatffe ,    KroUl 
».   tidi'V  :    narh  {!(^r  /it,    als   rfr>  /^ne  iu  ijoU  \ 
in'i  w     ill  fri»?l.  fllrr    fonna    fedcl ,    bekanl 
a  Ikb  ui  der  iilt*-'n  f|)riiclu^  tiberall  wiedl 
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haufiq:  aach :  bis  zu  linkendcr  oder  niederKehender 
and    vom  auff,^1n^:   bis  zu  kliinniender  Bodin.  61«, 

odcr  he^rde   wild   uiiifihiieberi :    wtt.s   man   mU   der 

^ctrihat  nuuj ,  cb.  a.  1402.  Gudenus  5,  80S;  waf- 
}uj<e  luannlVhaft :  alles  dtis  Ihib  und  ftiwgc  ge- 
H    tung   Krfijider  w. ;    ziibtT     bedeutet    uifpi'ttiiKlich 

,   was    von   zweien   oder    an    zwei  enden    getra^en 

(tframni  2,  fjr>ti.),  allein  iin  IlnHettcr  hofrecht  lleht 
rilckiich :    eui  ziiberliii ,    daz   zwen   an   einer  ftungen 

n.      Wnii    drr    tviit    irt    dm    eoher   komct ,    da/,    kom 

i^  Ihil,  fo  in  i/,  faiende   bab.     Bodju.  \).  672.   kuiujit 

perde  wat  to  fivifdten  wtxler  n.  krifAwn  (warm  cb 
trftnke  geritten  wird)  Hat.    verdenlia  Pnfend.  app.  1, 

Wes  rauch  eu   bcrge   kehret^    Irfi'hcr   w.    fiir:    wer 
haft  ill,    feuer   u.    raucb    bat.     Der  licli  dtr  griinen 
ge   critagd,    der    (oil    licli    der    erb^juttr   ancb    erna- 
Wendbatcer  bauf^nirecbt.     Abftracte  bef^iiffe  werden 

fintilicii.  das  iimerlicbH  aiiBerlirb  ausgedilickt,  z.  b. 
•  fcblagt   aufl   deni  hemd  auf  den  huis^    nicht   aufs 

Bodm.  p.  07  a,  main  failit  le  chief,  cout.  de  Chalons 
143,  main  et  boucJu;  cout.  de  Cbalons  art.  166.  das 
'che  mil  Imnd  uad  iiiund.  Uen  paiunann  von  dan 
gen    mil     lachcudcm    munt    MB.  2 ,   4*J9.    (a.    1440.) 

uiet  beuj  qnaui  zin  wif,  met  lacJumh  monde  ende 
droghat  oghtrtt  ende  uaf  over  ende  fcout  quite  zalke 
iftocht.  Mieris  charterb.  3,  2S2.  Dabin  gehOren  die 
chwiirter:  das  leben  Heht  anf  vier  augen;  das  erbe 
nicht  nus  dem  huftn ;  keine  hennt  tliegt  tiber  die 
rri  la  frme  emioblilt  le  pourveau,  cout.  de  Chalons 
2.  und  viele  andere. 

toniieln  fiir  dius  niu'riiiflMicbe  dor  zcii  u.  des  raumH; 
lideen  find  das  JVbeinen  der  lomie,  fallen  des  re- 
•)  und  tbaues,  l>rttnien  des  waiJers.  weheii  des  win- 
krftben  des  habns"*),  grtinen  des  urafes: 
eit  itch  da8  blaue  am  hinimel  erilreckt.  Eifenbart 
p.  nia.  194. 

it  der  hinunel  blan  ill. 

nil  thekit  tba;;  lant.    0.  11.  T,  K 

to  16  giUgo  tber  biuiil  iiiimn  then  fe.    0.  II.  11,  23. 


'•)  rein  ne  mfhte  birine 
ne  fonoe  uiibte  fhlue 

child  then  be  was.   k.  Horn  U.  12.   vgl.  0.  11.  1,  99.  Wi- 
^796. 

')  rom  bahnkrat  \&  in  der  alten  dichtang  (£.  b.  Ssm.  edd* 
td  is  den  voliufagen  oft  die  rede. 


fetznng  bei  Paus  mittheilen.  es  Ul  das  IrygdamaK 
ii  fich  die  erben  des  erinordetfin  nach  erlc^ter  buBe 
A  dem  morder  ansiohJieii:  lie  I'ollen  tiieilen  initeinan- 
S  mefter  und  braten*)  and  alle  dinge  wie  freunde 
■  nicht  wie  feinde;  wer  das  bricht,  foil  landfliichtiju; 
P  vertrieben  fein  lb  weit  inenfchen  hiudflUflilij?  lein 
innt'ii ,  iV)  weit  chrillenleute  in  die  kirche  j^ehen  und 
lulenleute  in  ihren  tempeln  opfern ,  feuer  brennt  und 
gnint,  kind  nach  der  mutter  fchreit  und  mutter 
gebiert,  bolz  fener  nahrt,  fchifl'  fclueitet,  fchild 
:et,  fonne  den  ft'hnee  fthmelzt,  feder  fliegt,  fohre 
jlist,  habicht  tiiegt  den  langen  frilhlingfstag  und  der 
Ilehet  unter  beiden  feinen  tiiigeln**),  himmel  licli 
i!bt,  welt  sebaut  ill,  winde  braufen,  wafter  zur  fee 
mnit***)  und  die  mflnner  korn  TAen.  ihin  follon  verfagt 
Idrchen  und  ;jott«ghaufer,  guter  ieute  gemeinfehaft 
jederlei  wolinung,  die  holle  ausgenomraen.  Aber 
fQhne  foil  beftehen  filr  ihn  (den  gefriedeten  mdrder) 
feine  erben,  geborne  und  ungebtinie,  erzeugte  und 
zeugte,  genannte  und  ungenannte,  folange  die  erde 
Hid  menfchen  leben.  und  wo  beide  theile  fich  treffen 
vafter  oder  land ,  zu  fi-biff  oder  auf  klippe ,  zu  meer 
■  aaf  pfei'de  nicken  follen  fie  theilen  mit  einander  ru- 
und  fchrtpfe,  grund  oder  diele,  wo  es  noUi  thut  und 
ndlich  untereinander  fein  wie  vater  gegen  folin  und 
,  gegen  vater  in  alien  gelogeiiheiten. 
am  na^'hstcn  diefer  foniiel  (tehen  die  der  verhannung 
vcrfanuntj : 

richter  fpricht  mit  hoher  llimme:  ich  neme  dir  heut- 

kge  dein  Umtrerhi  u.  all  dein   ere,    um   den  t*>dfchlag 

du  haO:  geUin  iif  des  reidiea  ftraften  u.  telle  danuu 


•)  kn!f  ok  kiat;  vgl.  Veftg.  ardarb.  1,  8. 

**)  die  nord.  fab«>l  Dimmt  an.   dufl  der  mind  von  den  rchwin- 

eioet  adUra  herkommp,  8B>ni.  35*";  Hroefvelgir  (leichenrchwcl- 
heitir,  cr  t1tr  3.  liiniioB  enda  ifitunu  !  arnar  ham;  af  bans 
om  qTe{>a  vind  koma  alia  inenii  yfir.  iinCere  formel  fcheint 
des  Oru  einen  hauler  zu  I'etsen,  allem  I'elbn  der  lat.  aquilo 
t  cu  aquila  (KtiRas  v.  aquilo).     U e in erkeoB worth  ill,  daB  das 

ige  Tolk  iu  DeutlcblaDd  hefti^eu  wiud  auH  aufgeh^ugtea  lei* 
erkl&rt  (Kircb}iofer  p.  327.  Breutano  Libuflu  p.  432.)  und 
mehr.  daB  in  eiDeui  liede  Veldeks  MS.  1,  21'  fich  die  I^etle 
:  j&rldDC  in  reht,  da;  der  ar  wiuke  dem  vil  nie^eu  winde. 
7=:  der  fif  der  winde  vedem  faB. 

***)  9^^'   £y    v<faiQ    s§    ya'p  xai  Si¥<S^ka.  fAOX^a  u9^l^,     PlatOQlfl 

Idrufl,  Bekker  1,  76. 


einleiiung.    formchh 


41 


i*>,  einen  hagedom  kiiebel  iind  eichen  wicd  aii 
incn  hals  t^efritt,  dcine  haar  deni  wind,  deinen  leib 
U  raben  und  deine  feele  gott  dein  allmachtijjen.  ffo, 
Ittn  e«  zum  llraiiK  irt;  iH:  es  zniu  ffhwert:]  konijy;  Carls 
hot  foltu  loiden ,  ein  ItiUiiiii  ichwert  foil  deinen  hals 
iclineiden.  [zura  feuer:J  ini  feuer  foltu  ryiten,  das  haar 
m  ranch,  den  teib  dem  feuer,  die  feele  dem  lieben 
tt.     Wehner  ed.  SdiilLer  222''. 

verfeme  iind  verfQhre  ich  ihn  hier  von  ktinigl.  macht 
^ewah  we^i'n  nnd  nehnu'  ihn  au.s  dem  friede  und 
Lze  ihn  vun  aller  frt'iheit  und  recUte,  fo  er  je  iiaUe, 
il  er  aus  der  laufe  ;iezogeii  wurde,  in  konigsbflnn  u. 
||te,  in  den  hochllcii  unfrieden  und  weife  ihn  forthin 
MJeii  vier  clementen,  die  ^ott  den  menfchen  zu  troll 
iKen  und  L'Hniarht  hat.  und  ich  weil'e  ihn  fortlun 
htlu2».  rechtlo.s,  friedelus,  ehrlos,  gicherlos,  nii&thatig, 
npflichtig.  leibtos,  alfo  dal^  man  niit  ihm  thun  u.  ver- 
iren  maii,  als  man  tuit  einom  andern  verfeuiten ,  ver- 
irten  n.  verweifi*t(*n  ntatnic  thut.  und  er  foil  nuji 
Hiin  unwardi;£<  wehalten  werden  und  keines  rcchtes 
lieAen,  noch  gebraui-ben,  noch  belitzen.  und  er  foil 
freiheit  norh  jreleit  fernor  haben  nofh  yebranrhen, 
linen  fcbir)fleni  norh  lladt(?n ,  anUor  an  tjrwnihten 
m.  und  irb  vennatedeie  liier  iein  Heifch  u.  fein  blut, 
taS  es  nimmer  znr  erde  bellattet  werde,  der  wind 
irwehe,  die  krahen,  raben  uiid  thiere  in  der  luft 
srfllhren  und  verzehren.  und  ich  weife  und  theile 
len  krahen  und  raben  und  den  v«jj:eln  and  andeni 
in  ill  der  lufl  iein  tieifch,  fein  blut  und  ^ebein,  die 
aber  unfenn  lieben  hergott,  weim  lie  derfelbe  zu 
lehuien  will.     Wigand  p.  43-4. 

iib  foil  frei  und  eiianlit  fein  alien  leuten  und  thie- 
len  voueln  in  den  luften**),  den  fifchen  im  waBer, 
EaB  niemand  ixegen  ilui  einen  frevel  begehen  kann, 
(Ten  er  bulien  diirle,  Wifrand  i>.  436. 
I  verteilo  fein  ei^en,  erbe  und  leheu  feinen  herren, 
(rail  CTi  einer  wtwen,  feine  kinder  zu  waifen,  fein 
den  raben.    Kopp  nr.  116. 


I>St    bin   b^ie    ride    gioag   on    gal^n.     Boov.    163.    ridend 
h&l<^t)  in  hobman.     Beov.  163. 
*)  dAber  vogelfrei,  penuill'us  avibus;  die  aitore  fprache  fagte 
'in  aaderm  fion:  vri  aU  ein  vogtil  troj.  14516.  icb  bin  fri  als 
f  rogel  af  dem  zwi.    IX  3,  637. 
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ein  zoll?  (pfundiEoll)  uud  pfrund  pfrtlnde  (prae- 
)V  Aufl  der  txierifehen,  nicdcrrheinifchen  muiidait, 
ST  die  beti'effenden  weisthiiiuer  zufailcii,  iiiiiJle  man 
iefer  vier  wiirter  veriicliern. 

in  lebhaftes  beil'piel,    wie    lich   rechtsfatzo  uiid  ihre 

\    durch   ferae    zeiteii    and    ^egenden    fortpflanzen, 

iDe   andexe,    zwar   viel    Teltnere,    formel    sewahren. 

;aU    filr   keinen    dieb,    der   (bei  tas)    in    der   mark 

ieb  und    lud ,    denn  das  hauen   utid    laden  ruft  and 

leute   beran.     Dies    driiikt   das  aj^f.  recht    fo    aus : 

X   Ifijt   mtida,   nalUis  ficof    (die  axt   ill   ein    rufer, 

r,    kein    dieb)    lex   In.    43.      Auf   Riigen    in    Nord- 

Uand    herrfchle   diefelbe   regel:    mii   dey-  cxe  licit 

ticht;   id  were  den,    id    Rordelde  einer   einen  bAm, 

Ac    exf    kvhitn    lud    koude   vati    jik   gevcn  int    rutne, 

Sdefte  mi  older  ^'ewunbeit.     Ku^ian.  17.     In  wetter- 

:hen    und   fnlnkilchen    weislliUniern  lautet  der  I'pruch 

jndergellall :    wattn   cmer    hnntt ,    fo   ruft  tr  und  wan 

r    ladet ,    fo  mirtH   tr,      Solzbacber   w. ;    wann    einer 

inen  gehegten    wald   fahrct   und    bauet ,   dk   tveil   er 

't,    fo   ruft   <T,    dw?  tceil  tr  leit,    /o    UU    (1.  belt)    tr. 

rirhlladter  w.;  dann  fo  einer  haul,  fo  ruft  er,  die  tvcil 

tidt,  fo  heidt  cr  und  hrinfji  rr  cs  hhiur.(j,  jo  hat  er  vs, 

nbreitinger   pHtersjzeru'ht.      Unfem    markgenoBen   des 

16.  jh.  niuB  diefer,   fo   viel  ich  weift,   in  keinem  der 

Titkten  |t!efeizbUcber  des  mittelalters  enthaltene  fpnicb 

kannt  ^ewefen  fein ;    die  agf.  faliung  ill  unvollllan- 

aber  poetifcher. 

ige  fchadetisformeln. 

ner  on  com,   on   field  ner  on  terp,    on  wepen  ner 
on    |i!old    ner  on    lU'ute,    on  felvir  ner  on    Oain 
,  on  iu'T  ner  on, bed,  binnia  der  erda  ner  buppa 
dA.    Fw.  n. 

weder  ban  ich  iu  den  win  vergo^en, 
Oder  ban  ich  iu  den  fpebt  erfcho/^i^en 
Oder  bin  ich  iu  den   lin  verbrant?    cod.  vind.  119 
-  pal.  341.  y5y. 

dti  gegen  Karles  16t 

er  wcgen  bereitc^  gelt, 
en,  bourne,  geriCte/,  velt, 
di  wifen  u.  die  beide, 
ors  u.  ander  vihe  diu  beide, 
al  die  vrucbt  bia;  an  den  llrowifch, 
die  vogele,  dt^  wilt  und  den  vifch.    Wb.  2,  116\ 


igen, 


alle 


mm  inaxke  ill  mir  verbmnnen, 

iiiine  bur^e  Tint  mir  ane  gewuimcn 

min  lint  ill  mir  gevangen.  pf.  ch.  3598.  fr.  bell.  25 

Twines  tufk,    fan   liona  eifle^    fan    hundes   bite,    fa 

tiles  hofe  endc  fan  rt'deris  home.     Fw.  28. 

rederis  born,   fan  hundes  bit,  fan  bona  etfele,    end 

fwine^  tul'kf.     Fw.  105. 
itfu  tufk  dt'tli,  jcfthtt  h<"if,  jeftha  hima  etfel,  jeftha  oi 
iga  kind,  jtftha  mannes  wif,  jeftha  urbeck  deth  mittt 
id,  jeftha  other  onwitenda  deda.     Fw.  16t>, 
,  liore  ende  Ian  wailende  wetere,    fan  f^de,   fan  flH 
I  hories  huve  ende  fati    hona   C'tzele ,    fan  fwtnes   tuT 
I  fkettes  home,    fan  hundes  bite  ende  fan  fcherpa 
D  Fw.  187. 

ride  fkettis  horn  ende  Twins  tufk,   hnna  eitzel 
bit,  fcilnia  beta  der  hia  lech  lilai)ot.     Fw.  394.     I 
"hwerfa  en  dele  eden  werth   Ton   harfes  hove,    tha    f 
lieres  home,  tha  fon  hona  itiile,  tha  fon  Twines  tiill 

r.  02, 11, 

hwerfa  en  tiehta  liU  werth  fon  harfes  hAve,  tha 
therew  hurne ,  tlia  fnn  hundes  t6the,  ta  fon  hona  itii 
A  fon  Twines  tuTke ,  jef  thet  vn  unjeroch  kind  de 
ftha  enes  monnes  fkalk  detli,  jeftha  enes  monnes  una 
S  deth,  jeftlia  ther  werth  en  er^era  dede  urbek  e< 
itli  bekwardifja  wepna  and  hi  unwtlla.     Af.  1)2,  12. 

hwafa   otherne    ieke   et  hove  and   et  hufe  mith 
niuchta    fonn,   oni  lioda  orlove   and   oni  frana   bon 
les  doinliachles  dis  and  bi  fkinandere  fiuina,    Ta   hwe 

ther  Hucht  inur  hof  and  irmr  bus.     AT.  *MK 

^— liiiiiMkniim   fllt    t''-   ^"'^   Pndp    tA    hiiK,     mit.    Ml 
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i  liiks  Inwind  and  Qtwei. 

ein  der  ictiBataurht: 

nan  werd  worpen  in  6n  onwad  weter  dat  hi  niit 
I  mei  fm  hor  hiniel  iier  erda,  ner  dene  grund 
L  handen  ner  mil  foten.  Fw.  348. 
te  water  depene  is,  hwerlama  annen  utfmft  eter 
Let  ma  hine  eter  IliiU'e  wither  hant  inna  annen 
B  iitbaldene  Itniui,  thet  hi  ne  niu^e  then  ffmnd 
s  then  himel  a  ila.  thiu  luiddeUle,  la  hwafa 
BTth  inna  en  unwad  water,  ther  nen  tlniin  is, 
hi  then  gi'und  nawt  niuge  ne  fpera.  thiu  niinlle, 
ri>en  werth  inna  annen  flat,  thet  him  tie  blike 
I  urelle  top,  ni  thet  nttedle  clath.  Emf.  landr. 
',  3AS.  fthnlich  im  Gutal.  30.  von  betilubenden 
fen:  ier  Iy|)i  lullit  manni  yr  haf|>i  mij>  rmiun 
hann  huatki  hoyhr  hund  i  bandi,  epa  hanna  a 
mann,  en  hann  a  durum  callar.  Der  frief.  aus- 
dawid  him  fin  baud ,  und  die  formel :  ne  mei 
\e  ner  an  bedde ,  ner  an  wige  ner  an  wenden, 
T  an  godes  hiife  ner  mit  fine  wive  alfo  wefa, 
Dochta,  ner  bi  fine  fiore  ner  an  n^ner  ferthe, 
ra  fchil.    Fw.  358. 

eln  der  drei  hanptnothey   in  welchen  die  mutter 
Bdigen  kinds  erbe  verkaufen  darf,  um  Tein  leben 

ned  is ,  liwerfo  en  kind  jonp:  is  finfen  ende 
Td  ur  hef,  jeftha  Tuther  ur  birg,  fi>  mot  die 
r  kindes  erve  fetta  ende  fella,  ende  her  kind 
des  lives  bihelpa.  dio  other  nOd  is,  jef  dajere 
iat.  ende  die  heta  honger  ur  dat  land  fait, 
kind  honger  tlen^a  wil,    fo   m6t  dio  moder  hi 


153.  entnommen  werden  mufte. 

14.     eidesforuwln. 

Die  fache,  bei  welcher  gefchworeTi   wurde,   pfle^  in 
formel  mit  aufgenommen  zu  werden;   hiervon  foil  di( 
handlung   der  eidfrhwilre    I'elbll   viele    beifpiele    anfU 
Die  ftltellen  fchwure  und   geliibde   enllialten    daher 
noch  heidnilVhe  gottemanien. 

nefni  ek  i  ]>at  va^tti,  lautete  der  nordifche  banjjeittr 
ek  vinn  eid  at  baugi,  logeift:  bialpi  mer  fvA  Frev 
NiOrdr  ok  hinn  uhnalki  As,  feni  ek  man  lialfr  fvA 
J)e(ra  ioikja,  eda  verja,  eda  >itm  bera^  qvidu  eda  ( 
da;nia,  fein  ek  veil  rcttall  ok  lannall  ok  lielil  at  1 
(vgl.  oben  f.  '^2.).  Landnama  S.  4,  7.  p.  1^8.  ed. 
p.  299.  300.     Barthol.  p.  375. 

at  fol  iiini  ru|irhnt[o  ok  at  SijLrtJs  bergi, 

hulqvi  hvilbedjar  ok  at  hringi  Ullar.     Saein.  248' 

at  I'kips  bordi  ok  at  flcialdar  rond, 

at  mars  bocgi  ok  at  niaekis  egg.    Sffim.  138*. 

ic  hit  pe  gehate.  no  he  on  helm  lofap 

ne  on  foldan  fadm  ne  on  firgenbolt 

ne  on  gifenes  grund.     Beov.  1 05. 
Hier  ill  cine  fonnel  aus  deni  chrillhchen  gedicht  von" 

do  I'wuor  lie  den  grininiigen  liuten 

bi  alien  gotes  triuten, 

die  ze  himel  heten  relle 

in  der  gotlfeben  velle, 

da  nie  ouge  gefab 
,       forgen  noch  ungemach 

von  deheiner  uiichrefte ; 

lie  Iwuoi*  bi  der  liei'fdifille, 
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H  ant  ir  libes  borde 

■  nie  bekachet  worde 

■  voa  deheines  nianneH  gelfe ; 
f  goi,  f[ira«h  iie,  inir  fo  helfe 

annie  jungeJlen  urteile!     Mar.  156. 

FLaiidiiUi  fchwort: 
ob  der  litter  her  kunit 
uiit  mir  ze  miner  not  ^evrumt, 
mit  tem  der  leu  vareiidilt, 
da*^  icli  an  alien  argeii  lill 
mine  mabt  u.  minen  lin 
dar  an  kerende  bin, 
das;  ich  im  wider  gewinne 
finer  nouwen  minne; 
ich  bite  uiir  got  helfen  fo, 
da:;  ich  iemer  werde  vro, 
uiit  dife  guote  beiligen  1    Iw.  288. 

rifcher  klinj^t  die  forniel  des  freifchoffen  eides : 
er  wolle  bewarcn,  helen  und  halten  die  veme  vor 
snne,  vor  wibe,  vor  torfe  vor  zwige,  vor  Hock  und 
Bin,  vor  itjfras  (und  grein;,  vor  alle  quecke  wichte,  vor 
le  gottes  gel'cbichte  (Vgeltichte,  gefcheftej,  vor  allem 
\A  zwifcben  hiininel  und  erden  gott  habe  lai&en  werden, 
an  vor  deui  man  ider  das  reich  biitet,  und)  der  die 
tme  waren,  lielen  u.  halten  I'ol ;  das  er  auch  wolle  brin- 
m  far  den  frien  Ilul  in  die  heiligen  heijulichen  acht  des 
)nig& ,  was  er  fiir  war  wilSe  uder  von  wahrhafligen  Icu- 
n  hiire,  das  dann  feiariigig  fei,  das  es  werde  gericht 
ich  recbt  des  keifers  und  der  Sachfen  oder  nach  gna- 
;n  init  willen  des  clegers  u  geri<;hts;  und  wolle  das 
cbt  lafien  nocb  unib  liebe  noch  umb  leide,  noch  umb 
ber  noch  umb  g*)Id  norh  edelgellein,  noch  um  vater, 
liter ,  fweller,  bruder,  maglchaft  oder  fwagerfchaft  noch 
A  keiner  hando  diiig,  die  got  hat  laften  werdeii;  dali 
Brnlle  funicrn  und  Iterkon  dis  gericht  u.  recht  mil  alle 
ter  macht,  da  im  got  zu  hclfe  u.  die  heiUgen.  Hahii 
dl.  mon.  2,  652.  653. 

Lt  ik  bi  der  liilgen  ^,  acbter  deffeu  dage  me,  de  veme 
il  belen  u.  hoden  vor  funne,  vor  mane,  vor  alle  we- 
■rrro&ne  (?),  vor  alle  gndcs  gefchichte,  vor  alle  (juecke 
khte,  vor  water,  vor  viire,  vor  alle  crcatiire,  vor  va- 
jT,  vor  moder,  vor  fuller,  vor  broder,  vor  man,  vor 
|f ,  vor  kind ,  vor  vrttnd ,  vor  mag ,  vor  allet  dat  god 
Befch6p,    funder  vor  den  man  allene,    de  dit  recbt 
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deiTen  men  itoi,  or^v^TTrmrrmrmmmf^m 
ftU  delTe  itol ,   dat  dat   gericht^t  werde  na  s 
gcsiide  geverftet.      and   en  wil  des  nicht  laU^ 
iinuue  let,    oimiie  vrent,    omnie  niii^,    oiu    filv 
Kolt  noch  iminie  nenes  dinges  willen  in  alle  d€ 
dat  god  gelVhapen  eder  gemaket   lievet,    dan 
wittiken  rechtes  willen.    vortnier  fo  enfal  ik 
acht«r  deffen  dage  mer*),    raden   eder  doen  , 
eder  niit  werken,   dat  tegen  den  konnink  odfl 
hilgen  rikes  heiiueliken  achte  recht   11.     alle 
de  mi  hie  vor^efprakcn  Tint,    de  lave  ik  war, 
vail  U)  holdene,    alfe   en   nig  eclite    iVhepen 
holden  fait    dat  mi  god  alfo  helpe  und  de  hil 
gand  p.  500. 

ich  fchwere  einen  leiblichen  eid  zu  gott,    daS 
will   in    peinlichen    fachen  recht  urthel  geben 
den  arnien  als  den   reichen    und   das  nicht   I 
durch  licb,  leid,  miethe,  gabe,  noch  keiner  a 
wegen    auch    will    ich   den    heiligen    kQn    (0 
hUtfjn  nnd  belen  vor   weib  u.  kind,    vor  vate 
vor  frhweller  u.  bruder.   vor  feuer  u.  wind 
wa«    die    fonne    befcheint  und    der    regen    h 
oben  I.  ^7.),   vor   allem   was   zwifchen   Iiinnn 
ill,    auOer   deni    manne,    der    dies  recht  kan 
diefem  Ihihl,    (hirunter   ich   gefefien   bin,    all 
WAH   in   die    heiniltiite   acht  des   keil'ers    gehJ 
wuhr    Weill    (ider    v(in    wahrhaftigen    leuten   j 
dauiil  v.a  gcrichtet,    oder   niit   willen  des  kU 
den  nefrilU^t  werde   n.  wil]   das   nicht    laBe 
jieb  noch  innb  leid,   no<:h  umb  geTchenk.      !< 
_m,'richt  nmh  alleni  meinem  vermiigen  llerken 


ein  Iciiimq,    fortucJn . 
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nd  daB  er  nicht  laiie  daxvan  unib  lieb  noch  unib 
>id,  um  pfand  oder  kleid,  norh  umb  iilber,  noch  um 
old,    noeb   ani   keiiierlei    I'chuld.     LaiiKS  Ludw.  d.  btlrt. 

254.  255. 
be  friefifche  ft>rn)el  ftehet  Fw.  04 :    dat   hio  nabba  on 

■  m^nbndel  hellen  ner  bindereth  on  ha  ner  on  corn 
Risen  die  f.  47.  angezosiien  worte  ;   darauf:)  alfo   brrtke 

■  lives  L'nde  ledena  ende  alle  der  havena,  der  >  iu\ 
labbe  ende  ford  winne.  ende  alfo  rnoge  io  thigia  quik 
mde  ben)  cnde  bodel  ende  al  juwe  bava.  dat  io  god 
dfo  helpe  ende  lin  iielliga,  alb  y  dine  H  riucht  fwerre 
nde  onm»''ns. 

rielifche  fonueln  der  nrfede  und  fQhne:  wi  zweren  een 
lilde  oir\ede  voir  den  levendigen  onde  den  doeden ,  voir 
len  pebairen  en  voir  den  ongebairen,  die  wile  de  leven- 
ighe  aver  den  doeden  gait  ende  dat  eiken  ende  eerde 
Aet  ende  dat  waeter  avert  land  gaet.  pr<»  excol.  I,  SSd, 
lat  fweer  ik,  dat  ik  deze  zoene  bouden  zal  en  doen  hou- 
.1,  voor  den  ^^eboiren  ende  voor  den  oniLj^eboiren, 
■  rre  als  die  fonne  op  en  toe  gaet  ende  eik  in 
relde  llaat,  ende  water  over  land  (al.  fand)  gaat.  ibid. 
K  444. 

;5.  fonnel  gegen  den  did/  cinas  /:nec/»/s  oder  einer  magd; 
ler  herr  bezeufjt:  at  iak  f6dde  ban  lieni.a  i  hufuni  ok 
iftfkap,  ther  didhi  ok  drak  niiOlk  af  niodhor  Ipina,  ther 
ar  i  kladhuni  nafder  ok  i  vaggu  lagder,  thy  a  iak  ban 
tk  tbu  ikki.     Ven+;.  tbiuv.   is,  1. 

lafelbil  11.  heilit  es:   at  thet  var  henia  fOt  ok  ther  drak 
tk  didi  niiolk  ok  (I.  or)  modhor  fpina. 
.6.     an  ringnntfsfo7^HeIn ,    die  das   favere  ore  et   Unguis 
mpfahlen,  wird  es  nicht  j^efehlt  haben,  viele  weisthUnier 
►e-v'innen  mit  dera  gebot  der   Itille   und    des   serirhtsfrie- 
lena.     hftufig  auch  die  jjedicbte  <le&  niitielalters : 
rellet  u*  nd  tjedii^^en,  fwi^ien  n.  hieren  fagen.     Am.  1. 
irolt  ir  luir  nn  llille  gedagen.     kolocz.  129. 
voldet  ir  alie  ni\  j^edagen.     AJex.  125. 
veil  ir  ein  lutzel  gedaj^en.    Alex.  44fi9. 
o  noch  ira  anfang  der  niciften  dichtungen  Rofenblttts. 
n  altfranzof.  epos  heilit  das: 
eignor.  diJl  il,  faites  pais,  H  m'oies! 
vie  bei  Witechindns  cnrb.  (gleich  vome):  at  ille,  pollulato 
llentio.  inquit.     Volufpa  beginnt: 
diods  bid  ek  allai-  helgiu*  kindir. 

pp  nord.  recbt  hieft  es:  i  hevranda  (ok  |>egjanda)  bliodi, 
NiaL   cap.  8.  74.  142.  143   (p.  io.   110.   230.  233.). 


d  nicfcl  btoA  in 

i  ptm  ad  bpieiites' 

5il.  gMahoft  an  eiiakhtz  vilta  «m  Icngra? 

ri*.  viirtp  etui  e^  hvu?    Srm.  b\  ^  ^  7*.  I0»; 
ige  fairo  meliori.  womit  die  richter  flnre  abltini- 
ilieften^  glanLe  irb  in  dem  mhd. 
'j^er  web,  dcs  felben  jeber!     Wh,  2,  83»,  za  er- 

ere  fonuein  follen  ini  verfoler.  an  Oirer  Jlelle, 
rht  wenlen.  Manche  liiid  oiiten»Qgangen  oder 
elitteii,  erfl  bei  der  anvollftAndiv'en .  mangelhaf* 
>icbnuni;  unfires  alteiten  rechu,  danu  durch  die 
remai'hlaliiv'Uii':  des  ilndioms  and  anbedachte  ver- 
der  (finhMiniifcheii  gerichtafpracbe.  Vieles  bleibt 
d  noch  au&zuforfchen.  Schon  nach  dem  hier  bei- 
I  wird  kein  zweifel  obwalten,  dafi  das  deuifche 
das  niniifi'he,  feine  verba  concepta  und  folem- 
caruieii  Jie<:t;irariaiu  babe,  das  ifl .  glaube  ich, 
hpuar.  Kefetze  »I7,  5.  verbonim  contemplatio 
daa  nordifcbe  recht,  deCTen  formeln  anf  Island 
kraut  ^efchuiieii  wareii,  fagt :  lata  dvnja  lle£nu. 
00. 
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CAP.  111.     MA8ZE. 


Uber  zu  eincr  inenpe  der  feltlninllen  belliin- 
die  uns  blicke   thun  laUen  in  das  tiefere  alter- 

deiitfchen  rechts,  bis  .jetzt  aber  fo  wenig  aiif- 
Seit  erregt  haben,  dali  fie  noib  von  keineiu  zu- 
jafteUttgefchweitfe  erurtert  worden  find.     Zuglei- 


Oe.    w\ 

rwar  auf  laiideserwerb  und  abmarkung :  in- 
IWp'ifL'heu  werden  viele  andere  falle  durch  dieJelben  ge- 
jr&ache  ausgeiuittelt  uiid  daJiiiii  ill  es  nothwendig,  viel- 
licht  auch  fnuhtbarer,  lie  allgemein  ins  \m\ny  zu  fallen, 
lei  jeder  einzeluen  gattmig  lafte  ich  die  zeugnilTe  voran- 
»hen  und  beinerkungen  falgeu. 

Wurf. 

sr  wurf  Oder  fchuiJ  gefchiehet  mit  hammer,  beil,  r|>eer, 
ib»    pfeil,    lichel,   ptiugeifen,   \{\fiel^  lleuernagel,   kugel, 
id,  llein,  erde. 

fva  na>r  gardi,  at  ban  kafiar  haJca  (unco)  ok  hatubri 
gardi  til  fmidhiu.  Upl.  luanh.  12,  7. 
aiifer  herre  von  Menz  —  I'elber  mit  eime  ros  fal 
in  in  den  Rin  fu  ferre  er  ma^'  und  wie  ferre  er  dan 
lit  eime  hufhammtr  yvwert'en  moge,  oder  mil  eime  fpere 
^chiefien  in  den  Kin,  fo  ferre  get  fein  gerechtigkeit  luid 
reiheit  aji  der  Hat.     BerlUltter  w.  Hodin.  697. 

bi&  gen  Lorcb   in  den  Rin   fo  tief  hinein,    als   einer 
lit  einem  ros  reiten    und   mit  einem  hufhammer  werfen 
in.     BerHatt^r  w.  Bodni.  000. 
^     daH  unler  herr  von  Mainz  dafelbJlen  uf  eiiieni  ros  fol 
ilen  in  den  Rliein ,   ah  fern  er  mag  mit  einem  Imbhant' 
h\  den  Rhein  wer/'cn,  alio  fern  gehet  fein  gericht  an 
jrfelben  Hat.     Rheingauer  w.  Wtlrdtw.  dioecef.  mog.  li, 
V5.     Hanauer  mag.  1778,  p.  35f>. 

ibi  hoc  bene  conllare ,  ex  eo,  quia  interfuit ,  vidit  et 
idivit,  quod  fculletus  et  hubarii  villae  BerHad  prope 
[nfen ,  in  judit-io  genernli  ibidem  habito  requiliti  de  do- 
iinio  et  diilrictu  arcbiepifcopi  maguntit\i  ad  (|uantum 
ratiuni  in  tiuvio  Reni  fe  extenderet?  et  ut  sic  requifiti 
munciavenint ,  quod  ipfe  archiepifcopus  tantum  fpa- 
n  in  Reno  baberet  in  dominio  I'uo,  quantum  unus 
littore  Reni,  in  (pio  villa  Waldfitt'en  e(l  lita,  fedens 
dextrario  et  ipfum  Renum  profundius  intrare  poterit, 
ipfo  ulterius  intrare  non  potente,  mmm  malleum, 
ictum  hubuugrlhaynnitr  a  I'e  longius  frrojivere  potell 
Renum.  zeugenrotul  von  1360.  Bodm.  p.  52.  Der 
^e  zeuge  fagt  aus:  quod  comes  de  NafTovia  tantum 
itium  ad  ipfum  Renum  a  littore  habeat,  quantum  unus 
iDi  niagiin  eiiuo  equitare  jioflit  et  unum  malleum, 
ictum  hobhamntef  y  ulterius  a  l^  jacere  poflit  ad  Renum. 
id.  p.  53. 

welcher  burger  alfo  verr  fre&ieti,   dafi  er  einen  an- 
irn   burger   oder  gafl;  liblos   tete   u.   machte,    derfelb 


uMtktm 
i'j  wiri 

■  n, 

llnkcn  tiifiiie  lienb  za  v- 

trnt'ii  ij    IfA'friMeti  konne.     Oiiui^wuL&cx 


eiihleltung.     mofic,     itmrf. 
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tune   hat,   mit  einera  hacHuimrr  niit  der  rechtem 
nd  under  deiu  linkeren  voet  tverpen  kauri     Schleden- 

fer  w. 
I  wie  weit  einer  dem  andcrn  von  feinen  hofzHunen 
dem  pla^'pen  lie^'ede  u.  auch  von  feldzaiinen  ver- 
leibeii  luafte?  welche  ui'teilfra^'e  wir  uii  den  tranzen 
inbftand  der  dreien  kirdifpiele  iiramfdie ,  Kn^ter  und 
ffeleii  jit'lchoben ,  wiil*-he  lich  dariiber  ^^uliuunuMi  •zethan 
rid  nach  ^ehabtem  bedenken  fiir  recht  eiiitiebracbt,  daB 
!>n  alters  her  brauchlicli  j^ewel'en,  auch  noch  im  »j;ebrauch 
ii,  fo  weit  einer  niit  dem  haerhammer  unter  dem  linken 
einc  her  wetfen  kiiniie,  raiifte  ein  jeder  von  des  andeni 
rbhofzaunen  niit  dom  (iegede  bleiben.  urk.  von  1631. 
ei  Lodtniann  de  jure  holzgr.  p.  203. 
2.  ein  ieder  marker  darf  vom  gemeinen  j^rnnde  fo  viel 
in*  beptlanzun;^'  einnenien ,  als  er  mit  dem  harthammer 
nter  dem  linken  beine  her  von  feijiem  graben  in  die 
eide  ader  ^femeinbt^it  werfen  kann.  in  den  ofnabrlik. 
tnteni  Fanlenaii,  Wideiibni^',  Ankum.  VA\m%  recbtsgel. 
^57.  li.OH.     Haltaus  7S<k  7'JO. 

B  ende  Too  men  verltaet,  dat  int  plaggenmeyen  veele 
m«n  komen,  is  (jeordineert ,  dat  van  eens  mans  ene 
rte  graven  iedernnum  fo  verre  van  daer  moet  bliven, 
Is  men  met  een  kaerkanier  (I.  fuiethttmer)  otider  den 
ichter  been  doovnej-iien  ofte  frntcn  kan ,  en  van  die 
larken  foo  wit,  als  men  een  witidebraede  afreiken  mach. 
inger  boltinj;  ^.  5!».  vgl.  Piper  p.  117.  wo  fdr  winde- 
raede  richti^er  llehet:  wndelroor. 

4.  item,  of  daer  een  vonde  een  zwarm  bv  een  ander 
lans  ymen,  de  zwarm  I'al  daer  af  wefen ,  foe  vi^l  he 
lit  een  hamer  Vihcarpmi  kan  over  den  luebteren  arm, 
nde  hy  fal  dat  mitter  luehteren  bant  holden  an  dat 
order  ore.  Wellerwoldfche  landr.  (pro  excol.  IV,  2. 
nal.  p.  27.) 

5.  Q  autem  curtis  adhuc  cinctus  non  fuerit,  ille  qui 
efendere  voluerit ,  jadet  jecurefu  jaiga  valcntem  contra 
leridiem ,  orientem  aUjue  occidentem ;  a  feptentrione 
Bro  ut  mnbra  pertingit,  amplius  non  ponat  fepem.  lex 
ajuv.  XL  6,  2. 
6^   et  fi  illam  terrara  non  potuerit  donare,   donet  aliam 

proximo,    ijuantum  jiidua   efb  de   featri  faiga  valente, 
»ajuv.  XVI.  1,  2. 

gardr  (fepes)  fva  I)yckr,   at  eigi  meigi  knfia  boloxi 
Gulat>.  p.  380. 
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wer  holz  gefpftnet,  dem  foil  man  es  lie^en  laBeii,  fo 

bis  die   braiuen  dardurch  iifewacliieu  und  wer  es  I'ahe, 

man   es   iine    nfthim*,    lo  mag  deiTelbe,    ileiii  das  hoi/. 

fen  ill,    fein  iurt  nebiiieii  utid  an  der  /tatt  ileben  und 

im  tvrrfcH  alf«>  feme  er  ma;^,   und  mufj  daii  under 

hnti**n   und  als  hoho  als  ps  an  dev  ftiitt  verboten  ill. 

i'T   *^elt<Mi,  der  das  bolz  ^enoniincn  liat. —  Wolte 

I    einen  uni  haU  iiicbt  laB«n  Jpanen,  da  er  eineii 

rn  lieHe    Immniern,   To   mocbte  derielbe  auch  auf  die 

fl«hen,    xind   Teine  axt  von  ibm  wittni  und  das  bolz 

n;   und   \%'iis  fuhadcns  cr  duraus  nahme,   den  foil  der 

!r  ffelteii.      Kirburu**r  w. 

(Hho  cacfar  .Iiitiam.  utjiote  regio  durtu  vacuaui  nulla 
emle  ]>ermenfus,  cum  Lymici  llnuii  objertu,  tunc  tem- 
I  Wendnlani  aqnis  rlaudentis »  ulteriuB  excurrere  ve- 
nXj  c<»nj€ria  in  undas  hnr.ca  nnu  folum  iter  ad  Ey- 
111  reflexit,  verum  i-t  nmilliunim  fu«ae  reditum  habuit. 
lem  /ta/iatM.  I'ujn:?  nfiinj  babt^hnt,  maritimos  in  tiuctos, 
Bendi  uionunicnti  ^'ratia,  Jaculialua,  fuuni  freto  vo- 
fbo  indidit.  Sa\((  ^rrainni.  X.  |).  i.s2.  der  fund  hieQ 
*uad  (Alb^rtus  fladenf.)  Nadi  einer  altn.  fage  warf 
r  Otto  tlieliend  fein  blutifjes  fjucr  in  die  fee  nnd 
tr  rache.  Miillors  fa^mbibl.  H,  *.it^.  v^l.  biennit  ein 
ilVhes    fiM^erwerfen   ilber   die    feinde   (at  fomom  lipj. 

nu  inotas  bvr  ok  allnianninger  i  vatne,  tba  fkal  taka 
idna  langt  fkip  ok  lladbia  ilinnn  i  valTa,  tinnan  ut  n 
,  iha  fkal  llanda  i  a]»tra  (laniue  ok  bava  (ik  i  han- 
a  Ikapt ,  ka/ta  atar  ivir  axl  far  a  diup  ut;  aghe 
fum  vttflrll  far  kalhtt .  tbet  Ar  almanninger  fum 
T.  oa^.  bvKd.  28,  X 
:\ii  uSir  ^axdi,   at  Ikiuta  nia  ined  fpiutlkaptc.    Sudh. 

^iA  met*!  war  blutig :    fo  wite  da/,  e:^  nieman  mohte 
^it  feuwin  I'pn'  ^iwrfrhie/,eH.     Gudnin  45**. 

^^^  ^ftM,c  izpbet:    fo  fern  in   den  Rhein,   als   einer 
*>ineixi  Ti^s  tieriten  mid   mit   eineui  fpfvre  grfchicPcH 

^-  UW  KiJllV-^^""*^'*^'  ^*"'  ^^^S-  1778.  p.  359. 
-**^8  1/        toil  y^^^^'^'  ^erecbtiRkeit  gehet  zu  Lorcb 
'^  *rfi  '™'^    Hgi? /^''fl  ^^*"*"^»   ^^   wi*^  als  *ii»er   in 
'%  *  Wall'^'/  /;y/fei/n«  /i^^"  /''^'*«>A«i   mag.    Ber- 


^^ 


JWofel ,   alB  ferre  als  ein 
odir  mit  einer  glc- 
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vega  fra  f;ardi  tii  gardbota  fer.     Gula]^.  p,  453. 

der  finn   ill :    wer  eiiie   ainiende   i)achtet ,    foil    lie 

i  jahresfrilt  muzaunen    und   darf  daiiri    diefen   zaun 

verriickLMi,   aber   er    lial  den  livlabvurf,    d.  h.   das 

alle&   fiir  feitien   zaun    zu  gebrauchen^    was  rings 

enfelben.    To  weit  er    mil  der   lichel    wii-fl,    lie^O. 

kann    inzwifcheu   fowohl    falx    bedeuten,    als  fpi- 

tem  dar  twe  naber  beieinander  want  und  des  einen 
or  des  andern  have  bengeit  und  des  umnnes  hoener 
indem  fchaden  doit,  fo  mag  \m  (der  eigentbiimer 
luner)  lligen  op  don  tun  uiid  keren  dat  angeficbte 
!iu  bave  und  nemnien  ein  ploujkoltey  und  tvcrpai  dat 
m  tinen  beenen  hen  op  dat  velt;  fo  fer  mogen  de 
r  gaen,  gant  lie  ferder,  fo  mag  men  He  doit  fcblaen. 
dmer  vellerirerbt. 

"ortnie  fo  ifi  ^ewifet,  fo  wer  in  dem  vorg.  gerichte 
machte ,  das  ein  man  mit  eime  fcchv  ubir<t'fi/f'« 
K  dick  das  gefcliit,  der  fal  der  berichaft  zu  Scbon- 
Ren  wilthanen  geben:  und  mecbte  ein  man  zwene 
dri  morgen  roder  aneinander,  davon  fal  u.  mag  er 
ime  baneu  bezalen,  als  dick  licb  das  geburte.  Gal- 
leider  w. 

die  enlall  nit  verder  hebben  up  der  weide,  dan  een 
fo  binnen  der  bofltad  ilt,  die  den  kerkenpolt  in  fei- 
anu  belt  und  tvtrpcn  mag  mit  eiuem  plugkoUir. 
iger  hoferecht. 

wer  einen  neuen  hagen  wolte  ptianzen,  da  niemals 
r  geflanden ,  foil  in  die  fchmiede  mit  dem  pflug 
n  nnd  fchlagen  das  vorder  pfluffnfht  aus  und 
en  mit  der  linken  hand  das  vorder  ohr  und  (tecken 
forger  (t)  dadurch ;  fo  weit  als  er  denn  wvrfen 
,  da  foil  er  den  hagen  binpflanzen.  Wendhager 
•nrecbt. 

een  boei»  marh  gaen  buten  fyns  beren  hoff,  foe  veer 
•;en  vrouwe  mit  ene  vorder  jihurliijfer  mach  trar- 
binnen  die  doere  ilaen  ende  warpen  tufcben  die 
1  ut  ( 1.  math ,  binnen  die  d<u'e  llaende ,  warpen 
b.  u.")  Wellerwoid.  landr.  pro  excol.  IV,  2.  anal. 
I. 

wen  ein  nie  immetmi  von  den  hem  vorb>vet  wert, 
fit  dat  he  von  dem  olden  IVhall  gelegt  werdenV 
wo  wit  dat  he  ein  knik  darunib  vordedigeu  fchall? 
den:  ein  tun  vom  andern  fihall  liggen  LX. 
(den,    ieder  rode  XYl.  vote  lang  u,  wen  he  vor 
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tdfts  bolfladher  i   ilo.   han  a  Ai  niera  fio,    &n   ban 
mAdh  Pent,  tha  hau  Itnnder  a  tandi.     Upl.  vidherb. 

alln.  heifit  dies  Ih-Mnji  mler  lleinfnar, 
Jo  weit  Yoin  we-^e,    als   man    billi;;  iiiit  eineni   hand- 

kan  wtrfru.  Ww^vaw.  203. 
twir  weil'eii  audi  don  bof,  ^enftnnt  f.  MattheiAliof  zu 
Rariz  frei  nnd  hatle  eiiier  eiiieii  todrrblu^  gethan 
tden  leib  veroiarht  und  uiocht  in  den  bof  komiuen, 
fechs  wochpii  und  drci  tn^  frei  fein  und  wann  die 
srochen  und  diei  Uige  uoj  fein,  loll  der  ai'nie  fonder 
ilein  K*?nt^"  der  pforten  des  vor^.  hofs  ubei'ivt'rfvny 
er  dahin  kommen  niocbte  und  iiber  den  lleiii 
und  ktui  wicder  zuriickkomnien  an  den  bof,  fo 
3r  abennals  folan^  freiheit  baben  und  kan  oder  mag 
■o/uiiin  ihnie  hiiiwe4,'  hi^lfen  bei  U\\s,  oder  bei  nacht, 
Co/     er     wegen    unfere   herrn   macht.  haben.     Neniii- 


I 


poltea  debet  in  coTam  fuani  intrare  et  dc  quatuor 
#  A"7*/Y///  jMlvtrcTtt  {'].  €.  I'brenernida)  in  pnj^iio  colli- 
t  in  darojiello  ilare  et  intus  cafaui  cuptare  (fchaucn) 
de  fiiiiitra  nianu  trans  fuas  fcapulas  juctart  fuper 
if>reni    parentt'm.    lex  fal.  *>1. 

iii^;<'-iiial  M'ird,  wondt  zu  werfen  fei,  nicbt  angege- 
tGJjLM  i'o  wife  ik  uk  vor  reclit,  dat  en  boen  nicUt 
;ht  hefFt,  als  ein  guet  man  (op)  vorlbein  (vier- 
tween  tunllaken  ftiinde  und  worf'e  twifcben  den 

Banker  beidenrecht  S-  23. 

dA     hubner  im    kom    fcbaden   tbun,    foil   man 

^eden     fQBen  auf  zwei    fcbarfe   zaunllaken  klini- 

-•t'c-r/en    zwi  fchen    den    beincn    bcr ;     fo     weit 

hilhner   rechl  und   nicbt    weiter,      Bocbuiner 

t44. 


inxin     diefe    beifpiele,    die    ficb    in   der   folge 
°r^/?.  *^erden,    l,,   erj^nbt    Ikh   fogleich   die  he- 
einiLjmiunric    zwjiVlien    ferneii    yegenden    und 
r,?flr^   -   ^^  '"  Jiaiern,    gait   auch  in  Norwegen 

I    i1^%    M^.r?''^^'^^^    ^nr-    *^-   ^^'    '^^'   ^l-)>   ^ 

^>vJtiirt'   ^^  Neckar  (21.)  herrfcht  derfelbe 

.     ,.       f  J-'     j^     A<efetze    (18.   .30.    31.)    beiUnimen 

U    iiflniii-^i       '^'     ^cbweiz,    Trier  und   Thuringen 

K^    lex    fnr     ^®*^^    (^-  '^^-  ^''^•>-     '"   ^^^^  ^^1*- 
"^  (58)  zeigt  Ikh  ahnlicbkeit  mit  den 
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lanimcr  und  befehlaghaiiiiuer  beilatigen) 
fyon  haren :  deri^elii ,  brem.  wb.  2,  597. 
h  ein  ftreitgerath  ^enieint  war,  ill  aus 
mg  mit  andern  watl'en :  beil,  fpeer,  glavie 
ifiselbe  wurfrecht  zu  Ichlielien.  Senfeu- 
er  markgenoUeiu  rchflferllab,  bolox  ([»1attd. 
,  br.  wb.  1,  327.  32$.)  muUerbeil,  honig- 
pflugeifen  (pflugkolt«r,  fech)  entfprachen 
reibenden  leben,  konnen  aber  Ichon  in 
ich  Halt  des  hammers  und  neben  ihin 
nandt  wordea  I'ein.  I'brigens  war  der 
ipater  bin  gerichtliches  zeichen;  durch 
nes  haiiuuers  ptiegte  in  einigen  gegenden 
gemeinde  zu  benifen  und  bei  vergantun- 
lit  ihm  bis  auf  heute  der  zuTchlag.  Ill 
laO  die  erflen  hammer  von  hartem  ftdn 
hren  (ich  hainnierwurf  und  der  noch  ein- 
''  auf  das  genaulle. 

mgen  drtlcken  bloB  den  wurf  aus;  die 
iftftndlicher  und  geben  zugleich  ftelluny 
er  fiifle  und  hande  des  werfenden  an. 
fttwas  liegen  zu  follen,  wa*  diefem  das 
irt  und  den  erfolg  nicht  ganz  von  feineni 
macht.  Des  werfens  ilber  riicken  und 
51.  53,  58.)  habe  ich  bereits  erwahnt. 
lieu  nmft  aber  vorwarls  fein  geworfen 
>hnlich  hat  die  rtn-hte  fmnd  uater  deni 
r  den  wurf  zu  thun ;  die  rerhte  ill  ilber- 
md  vornehmer,  daher  die  Itrafe  des  ab- 
e  trifft,  fo  wie  den  linkeii  fiili  (der  mehr 
rechte,  de>  auflleigens  zu  pforde  wegen). 
I  baufig  t'iuc  mifiehere,  fchwierige  itellung 
•DliAtcn.  eutw.  auf  der  muuer  (6.  54.)  oder 
MO  45)  "<*^»'  ituf  ^««»/?a-to  (59.  60.) 
^  f  defi  zauns  (50.)  oder  auf  der  (hiir- 
0  ll*^'  /r.K)  an  der  pfortc  m.  57.)  auf 
lollies  ^  n\'  .refchiehet  der  wurf  in 
L^Vli>^'^  ;i  J:^3)  I'rM^ftecke.  (25.) 
iK\.^ji(lelb.'ii"^'    ;.fc^    welches   folo  heii 


Ijj-ett 


heilit 


fiili     Je^  f/^^'^       />v/J''  ^^"    w^w'f   fchwer, 


^^h{liK  J  //"^'/'   ^^'^  '-^     bewerfende 

J    .hpb^^^Lyfl'^^  ^-erden    w 
^^^'^%^^^^^^  wfthienc 

\ai',/t   ^orb  ^0tS\^ft.,  die    linke  hand 


fiitt   4B 

dftir 

>  MM  dflfBOBe.  iic 

«'fi  ntirvca,   fo  ver  « 

^1  lu*  wji«  intlit  fiiliiijiitfrn  nu  dem  Caren,  aiit 
^1"   itUi    mun  ytrticktrtt    kan  mil 

ilri  lolfiuii  ulii*)'  iinii  weK  bangieo  md 

ii>i  iliMi  lii<  liiiMlern  aof  emeD  _ 

M    mimI    tu'iiiiMi    eine   axtc   mit 

Im ,  111  fill  liHiMlliittli  IniiH  id,  utiiJ  Itauen  He  fo  hm 
•  it|  lUMdl  MrAiii  KttM,  nl»;  utid  ^>aj»  in  die  leddi 
ill ,    iMrtM   1^1    tiiM   m\\\\  UoiiM  ni*iutfn.     Buchuiuer  lao 


tt,  To  weit  er  dan  in  der  luarke  mit  einer  elli 

tat  recleii  kan.    Schledenhaufer  w. 

mg  einer   cincn    bauni  auf  feinem    acker    aus- 

ft)  both  pr  den  auf  dem  ptlug  erlamjeii  kann, 
ferderben.    Sennfelder  dorfordn.  §.  21. 

dat  diegiene.  iiiG;  lint  van  dem  hove  van  Du- 
[Diogen  houwen ,  van  irnic  rechte ,  boichenholz 
riLre,  na  all  irme  willen  niit  iren  eichfen,  alle 
der  erden,  as  verre  als  lit  reikai  moten. 
ereiwaldw.  p.  131. 

quando  forcllarii  oneraverunt  curruni  fuum 
te  vocantur  doufljout,  et  venerunt  ad  finein  ne- 
yidetiu'  eis,  quod  plura  ligna  deducere  poflint, 
er  curruni  et  in  via  poflunt  femrv  ramos  aqua- 

inaterna  linf^ni   vocanUir  watertuelligin ,   et  fie 
>laullratum  lignoruni.  w.  van  Suelteren. 
^en  hat  der  tifcher  niacht  rafeii  auf  der  gemein 
fn  er  wolt  ein  angewan  abfchlagen,    und  J'oU 

faren  in  feineni  nachen  und  keineui  nachbar 
ftigen  in  feinen  wifen,  fondern  er  foil  mit  einem 
\  nachen  Itan  und  mit  dem  andern  uf  den  Ila- 
*J  und  als  ferre  er  mit  feinem  weidmc/Jer  er- 
g,   fa!  er  wieden  tinden  und  nicht  welter  fcha- 

Salzfchlirfer  w, 
ill    auch  ein  hiiter  ein  ros   hal>en   und  wan  es 
Dt ,    das  die  korn  werdent .    das  man  lie  penie- 

fo   foil    er  reiten  auf  die  mark   und  foil  unden 

inheben  und  mit  dem  einen  fuB  llan  oben  auf 

und   mit  dem  andem  in  dem  acker  und  foil 


cbe   fuBIleMuDg(!U   der   fifcher   wcrdcn    fo    bofcbrieben 
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ILII,'  *"-  III  iMOTI 

ff/iiUA  l#li«n#Hi/  Dtwl  *iiiige  ■iiiwiiiiiiiM   der 
'tirht«ndcr    ge^eaftftDde 
J  li    1123  heiftt  es:   wat3, 

IfUliMir  i*Mtcr  alin  rrich  wQrde  auf  der  wild 
i|..,^  i  (  .I'tniiif  iTiirljnite.  da»  er  einen  fchalden 
i>  Itutf^n,  disr  foil  fipei  geen  bU  in  den 

I i»*M.    niM  forrw   man  Rin«n  rothen  frhifd 

h,,t       liflir    niillil    hi'llM    di'r   rotkr    (obeii   f. 

i(il4iin»  (li^r  ft'hildt*,    nut^r  der  fon 
II  f.  ;»'».».    und  der  iin  Sfp.  3,  4'! 
'  (tim    litilt    van  i>!ue  kampfoilde  jetjen 
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daft  man  den  Rerichtsbalken ,  der  wahrfcheinlich 
elle  farbe  hatte,  feheii  kaini :  Jo  fierri ,  ct  ftuttjlucca 
GuLal.  45,  3.    paj^.  SO.      Es  jiibt  eine   befoii- 
voii   zins,   gallerzins   jjienannt,  delTen   erlieber 
bsfcbwelle  des  zinsptiit-htigen    niclu  betreten  darf, 
hineinrufen    uuiti,    dali    er   ihni   Ober  deii  ^'iittcr 
•fpHMtht   wcrde.     die    weisthiinier   fauen :    und   fal, 
iefelben  zinfe  da  fameiit,    den  zins  fordern  vor  dein 
D  ui»d  des  ziiifes  alda  warten,    dieweil   day.  er  don 
tfffl  bei  ta^  dannocli  gefthen  majr,     Markbaidenft^lder 
I»a8  heiflt:    mit   einbrecbender   danirnerung    «ehl    er 
der   ilelle  vor  deni   haul'e   weg,   auf  welcher  er  Ke- 
lt hat.     Folgeiide   fonnel   mifit   niilit   die   \v**ite  des 
I,    vielmehr  die  p:efchwindiukeit  der  zeit:   wie  lange 
kurz  die  gebiirliche  zeit  zu  verHehen    fei,    in    wel- 
der heger  lich  foil  lafien  anfctzen?    eingebracht :    fo 
augfira   von  d4r  andnn   lenchiet.     Lan^cnholtenfcr 
ericiit    p.  789.    (der  druck   liell    linnlos    angebran, 
r  ich  augebra  betlerej.     Der  Gnn  ill:    im  augenblick, 
der  Ilelle,    vgl.  N.  2.  12.     in  flago  dero  brawo;   agL 
es  \Tince, 


ifchrei.  die  lebens  und  erbfabiukeit  des  neuge- 
aen  kJndes  wird  danach  beiutlieilt ,  daB  man  es  die 
'WAnde  befchreien  htirt.  zwar  die  lex  niam.  92. 
noch  niciiL  bier\on,  nur  voni  auffehlagen  der 
ond  anfehen  des  haussiebels  und  der  vier  wande 
ifTit  ai»eiire  oculos  et  videre  rnliuen  donms  et  qua- 
larietes):  Hi  auch  der  Schw.  fp.  319,  1.  Schilt. : 
diu  augen  ufgetuot  h.  fiht  die  vier  wende  des 
Aber  der  auctor  vetus  de  benef.  jj.  44. :  fi  tarn 
i\it  tilius,  4|Uod  vox  ejus  auditur  per  quatuor  an- 
d<»inns;  und  eindimmend  damit  andere,  zumal 
fche  ftatuten.  leges  goflar.  1,  87. :  fint  veer  fni- 
de  dat  hebben  gehord,  dat  it  de  veer  weyide  be- 
de  der  inoder  to  orenie  arbeide  hulpen;  Hat. 
6,  1.  4.:  fo  lange  lebet,  dafi  es  die  vier  wiinde 
ImW,   alfo  dafi  es  die  nachbam   oben  u.  unten  ho- 

t5gen;    Wurller  landr.  Pufend.  app.  1,  61.:   kinder, 
vier  tcafidc  das  haufrs  hrjrJircief  ;  erfurter  Hat.  Walch. 
[II,:   einen   lebendigen  erben  gewinnen,    der  die  iner 
helchrc'it;     magdeb.    fchuffenurtbeil    bei    Ualtaus 
and  wer   iin  das  is   lebende   zu  der  werlt  were 
,  fo  en  liftt  is  docb  die  vcr  tcef^  nicU  befchregin; 


r 


pi.  Aims  loa.  10  vemr; — mu,  u«li  laiiia  iuuill' 
en  hinii  ir  huer(ii  fo  ner,  et  haa  up  bans  hoyiir, 
ftnfintr  hafr  ypf,  Gutal.  p.  71.  iiacli  den  geA 
VValps  darf  die  frau  cines  unt<M-tlians  ihr  fieb  I 
fo  weit  ilirc  llimme,  vom  iiiillliaufen  qrhort  werd 
Probert  p.  137*). 

3.  fi'lmU  (hit  horns,     das  cbron.  novalicienfe  erza 
cap.  10.    kuni^   Carl    liabe   einem   langobardiR'h' 
maun  nut  deiii  lechte  ^elobnt,    anf   eincii  hohen 
fteigen  mid  fein  \uni\  Hark  zu  blafen^   fo    weit  i 
gebtirt  worden  fei,  das  folle  ihiu,  land  u.  leute, 
wcrden.      Der  fAnger  blies,    llieii  voiu  ber^  liera 
durch  diJrfer  und  j'elder  und  wen  er  fand  fra^te 
du  ein  horn  blafen  horeu?    jedem,   der  es  beja! 
er  eine  niauliVbelle  niit  den  worten:  du  bid  ine 
Lange  zeit  luoiien  die  nachkonimen  feiner  leute 
nati.     Der  ton  bpfuhr  gleichsaui  die  gegend  um 
fUr  den  blafer  in  beiitz. 

4.  fflockrnklamf.  item,  audi  fol  ein  burger  ode 
kiiU  viiti  Aule  uiit  oineui  hanicn  fifchen»  f<i  weit 
cken  klan^  kleniiet  odor  rebillet ,  da.s  iol  ini  \ 
weren.    Obernauler  w. 

5.  thiertfrlfhci.  vom  hanekrai  fuid  vorliin  f.  3 
beiRebraiht  worden,  dorh  weifi  ich  nicht,  daQ 
ihn  /ur  bedin^'nip-r  niarlite,  wobl  aber  thun  es  v 
bekannU*  deutlVbe  fu^en »  Itatt  deren  ich  zwei  ( 
her  gchrkri«e  ans  doni  orient  anftthren  will. 
humhgiMl  gebtiit  wini,  war  der  fehutz  Kuleibf 
mand  weiden  norh  jngen  durfte.  Huckerti*  Uar 
Wer  im  binnanifcben  w'k\\  einen  weiBen  elephi 
tindot.   wird   init  einer  lilbemen   krone  und  fo 


emleituttg.    mojic,    fchalL 
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'Wa»M7*).    bei  den  altpn  Friefen  war  eine  abgabe 

dem  nunieii  klipfchf/d   bL'kannt,   zu  deron  erhebung 

eigne*    in     zwt»If    fflrbcr    ab^aHlieiltt^s    haus    gebaut 

.    in  dem  voiderlleii  fach  fafi  dt>r  erlieber,    in  dem 

lion  ftand  ein   ehernes    becken,    vvorin  jeder  Friefe 

pfemhg  werfen  ujufte,    fu    fchwer,    daW  jener  ihn 

niederfull    klingen    horen    konnte.      Emmius    rer. 

lib.  5.     Diefrs  zinfes  gedenkt  Saxo  gramin.  lib.  fi. 

7.   mit  fulfjrenden   worten ;    hnic    (Kroyiae)   Gotricas 

tarn  arctani ,    quani    inulitataiu    penliotieni    impoAiit. 

us  condilione   et    inodo   funmiatini    referaui.      pri- 

n    iUique    ducentoi-uiu   quadni^inla    jiediim    longitudi- 

I  babeatis  aedificii  llruclura   dispouilur,    bis  lenis    di- 

ka    r])atiis^    quorum   quudiibet    vicenorum   pedum   in- 

|)edine    tenderetur,    praedictae    qiiantitatis    fumuiam 

B  fpatii  (iiJppndio  reddeiite.      in    hujiis    itaque   aedis 

i  regiti  conlidente  quaelli>re  fub  ext remain   ejus   pai'- 

roti4f}dus   e    re^iime    ciijMtts    exbibetur.     I'jeiunibua 

tributum  daturis  mos  erat  lin^ulos  nuuimos  in  bu- 

faiti    aivum    tonjiut^re ,    e    quibus    ens    duntitxat    in 

tu    regiuni    ratio    computantis    eiigeret,    qui    eminus 

©rift   aures   claiioris   fiini   crepitacnlo   porHrinxiJrent. 

venit,    at   id    fulum   aes    quacllor  iii   tii'cunj   iniqm- 

foliigeret,  cujus  cafum  remotinre  auris  judieio  per- 

iet.      cujiiA    vero   obfrurior    fonus   citra    rouiputantis 

ITet    auditum,    recipiebaliir    quidem   in   fiicum,    led 

m  Amimac  praollabat  augmentuni.    compluribus  igi- 

Buniniorum  jactibus  quaefborias   aures   nulla   fenlibili 

Itate  pulfantibus ,   accidiL ,   ut   llatam   pro    le   tlipem 

ituri   uiultiim   interdum  aeris   partem  inani  peuUone 

merent .      cujus    tributi    onere    per  Karolum    poftea 

,ti  prnduntur.     Ini  Al'.  IT).  17.    findet   lich   die  bloBe 

inung  chplkrhl,    obne  nftbcre  b^frhreibung,    Fw.  133, 

folgendc:   di  penning  fcbil  alfoe  wicbticb  wefa,   dat 

lUi^ge   ht^ra  dinnen   in  en    leuun^   wr   niogen   fecke 

hier  ill  v(m    neun    fachem    die   rede,    Ilatt   von 

PH. 

^(itttj.    eine  der  vorigen  verwandte,  in  unfem 
-     'II  viel  veibroitetere  belbmnmng. 
rip.  t)«,  1.     li  quis  in   capite   vel   in  quocunque  libet 
bro  plagatus  fuerit,   et  os   inde   exierit,   quod   fuper 
dnodeciui  pedum  in  fcuto  jactum  i'onaverit. 

tlAs  geld  lielBt  eplTch  das   kliogeude,   it  glaU«  gull.  Sffim. 


rcHeinen  die  ri  oder  9  tacber  beim  klipFce 
tifch,  die  errichtung  eines  haufes  von  ne 
1  wohl  fpatere  ausfchiniickunf^.  Geld  und  kno- 
Mi  (iber  den  neun  oder  zwijlf  fu(3  weiten  rauni, 
offene  ftrafto  genommen  wui'de,  im  fchild  er- 
Btatt  des  fchihlcs  fetzte  man  fpttter  ein  beckm 
line  I'chak;  nnillngh  ill  dus  altn.  tnundlaug^ 
Mi;  wir  werden  Uiiten  n(»cli  andern  gleichllel- 
[  A'hildes  wnd  beckens  begegnen.  In  dem  goth- 
tz  fcbeiuen  zweierlei  heltinimun^en  zu  nnter- 
der  klingende  knochen  in  der  fchah*  nnd  das 
I  knochens  an  einen  ellenlangen  faden ,  worait 
en  fiJrif  ellen  hohen  ri  (y  zaun,  winkel,  altn.  ra) 
iperden  niufi ;    weJclies  an   deutl'chc  niythen  von 

Rsreihten,    (iber  den   banm  geworfnen   knochen 
ans   nnd   kindenn.  3.  pag.  7'.i.  HO.)     Die   aus- 
der  gi'oBe  des  knochens  nach  deni  klang  ifl  dem 
en  atterthma  nicht  niiaiigeineBen;  felblt  thrftnen 
)ar  auf  die  rQltnnff  nieder: 
igen  waren  entlochen, 
egelich  zaher  den  andern  dranc, 
len  im  Of  die  wer  klanc.    Wh.  2,  77*. 

1091. 

retterauer  waBergerichtsweisthum  cnthttlt  fel- 
ine belliminung  der  hohe  des  einzufchlagenden 
fe:  das  waflcr  foil  alfo  gerichtet  fein  und  der 
1  webr  nit  hoher  erbeben,  dafi  ein  hieii  ufde^ 
/»   fo   mitten    im   pfahl    lleckt,    {fliegen,)   fich 

imetzt    nnd    u 


ai^n-ave  oaer  DreKe  una  uaiuuiivuyii  vn  rrrr^t^^m 
den  der  Ruir  ciiieiu  andereii  weder  an  I'm  iaiid  dii 
lende,  fo  enmoge  deifelvige  fineni  afjLiedreven  land 
volgen,  fiuidcr  (lem  et  fo  an  fin  land  gedreven,  d 
es  (ejus)  auoh  s^lich  des  linen  niltten  u.  gebrukei 
To  deireivij^'p,  dein  (in  land  afgedreven  were,  for 
torve  oder  Iwi^'e,  (/«/*  cine  gaus  vitt  ctctt  jtvtgvn  Oj 
Ivnde,  bchaldo,  wan  dar  dan  wedenunb  elwat  ai 
worde,  mag  hei  datfelvige  anlend  vor  Ilch  hald 
deni  volgen  und  vor  lioh  und  lin  enen  gebniken. 
recht  von  1452. 

3.  einen  iitz  in  deni  frauenbof,  da  ein  tifch  wol 
mecht,  als  weit  man  /wir  kreiS  neben  und  n 
leng  uieSen  mecbt  und  nicbt  weiter.  Duellii  exc 
p.  100.  (a.   U04.) 

4.  bellin)raung    der  geringfteu  grofle   eines  gi-uii 
thunis:    wer  nucb  fo  vie!  guts  belitzet,  daB  er  ein 
mil  emevi  kimic  und   einem  flnhl  fiir  lin  mcidUn 
felzen  k*inne,  um  das  kind  zu  wiegen.     Bodiuaun 
haupt  J).  171.  aus  einem  weistbum. 

5.  gewi'ihnlicb  ill  bl(»B  von  dem  raum  die  rede ,  a 
chen  ein  dreibviu'tger  jluhl  gefetzt  werden  kann. 
wer  erbfchaft  bat,  were  es  nit  mebr,  dan  alfo  \i 
man   einen    dtnflempflichm   jlnhl    darauf    mOchte 
Irfcber  w. 

item,   wer  als  vil  eigens  oder  erbes  bait  in  der 
ZM  Sweinbeim,    das  er  ein  (IhI  mit  dnu  fintzen  dj 
fetzen  mag,   wan   der   von  todcs  wegen  abegeel, 
dem  apt  ein  belle  beubt  geben.    Sweinbeimer  vog 
was   babt  ibr  bubner   fttr  eigentbmn   allbier? 
viel ,    dai&  wir  einen   dnilhmpcUyen  jfuhl  daraui 


tinleihmg,    maOe~    fileranm. 
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lelollers  leibeigener  iit,  wer  nor  fo  viel  hat,  alwo  ein 

fmd  init  (Inri  heinen  auf  Itehen  kann.    Strube  de  bonis 

ieniifluicis  p.  200. 

er  der  in  dem  ^ericht  fo  breit,  iila  ein  dreifiempclinger 

U  fei,    bcfiillert   wflre.     journ.  v.  u.  f,  Leutfcbl.  1790. 

302*. 

»de8  gats  hait  alfo   viel   er  einen  dreibdnctigcn  /luel 
f  fctzen  raag»    dor  ill  fchuldiy  dem  gerichtsberrn  ein 
)e.     Kleinwelzheimer  w. 

beguterte    niiilSen    zum    gericht  eingeladen    warden : 
wenn  es  gleich  fo  wenig,    daft   fie   nur  einen  dreihei- 
n  (luhl  auf  ihr  gut  fetzen   konncn.     Altenhaflaaer 
1579. 

gut  alfo  groB,  als  von  drittenhalben  fchuhe  und 
_  man  einen  drciflempcligen  ftukl  fetzen  niuchte. 
enzenhatifer  w. 

m  einer  Hi  viel  vcrmochte,  dafl  er  das  feurfach  (den 
Uifaiig,  mhd.  vancvacb)  im  darhe  behielte  und  aufn 
wbeinigteii  jlnhle  fich  darunter  behUlfe,  dadurch  foil 
fein  gut  wieder  beBem.  Wendhager  bauenirecht. 
I  diefeni  dreibeinigen  llulil  werden  unten  beim  dug  der 
liner  und  bei  der  giiterbelitznalime  nnch  mehr  beifpiele 

tn.  leh  treffe  ihn  aber  bloft  in  den  weisthiuneni 
iiicht  in  den  alten  gefetzen,  was  niihts  beweift ,  als 
nnvoUitandigkeit  der  let^teren,  denn  es  laBt  llch 
1  in  zweifel  Ziehen ,  daB  dar  gebrauch  weit  hinauf 
it,  und  der  deutfcbe  dreiful5  wie  der  griecb.  rQinov^ 
d  lat.  tripes  eine  belondere  weihung  hat.  lin  Afega- 
ch  p.  272.  findet  fich  ganz  jene  beftimmung,  nur  ohne 
ifilgung  der  dreifUBigkeit:    heth  there  thenne  buta  dike 

0  felo  beles  louden  and  grenes  turves,  thetteme  dik- 
Qiul  initbi  halda  uiugi.    dikJtathul  ill  keine  teicbkappe, 

1  Wiarda  meint,  fondern  ein  teichlluhl  (agf.  Iladol, 
[es,  thronus). 

lendlirh  wird  die  griilie  nder  kleine  eines  aufenthaltB 
leh  den  rauni  einer  hadewanne  ausgedriickt.  ein 
eidenbacher  w.  fagt:  auch  ioli  man  einen  armen  man 
diefem  gericht  luSen  litzen  auf  dem  feinen,  dieweil  er 
li  inag  htJioltcTt  under  einem  hadifchildt ;  wen  er  fich 
ninder  niraehr  behalten  kund  und  das  fein  gelilde  nf 
len  wain  oder  koni  (wagen  oder  karrn)  oder  was  her 
baben  mag  mid  kame  damit  zu  weg  u.  zu  llraften 
f.  w.  Wir  hubeu  vorhin  gefehen,  daB  fchild  gleich- 
ientig  mit  becken  und  gefaiS  gebraucht  wird.  Das 
itzemntihlerrecht    p.  18.    befchreibt    die    geraumigkeit 

Mmin's  JU.U.A.  3.  Ausg.  F 
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F.    Bergung. 

1.  die   Ki'^iAe   oder  dichte  von   b&umen   und 
bellimiut    nach    den    thieren,    die    fkh    darutife. 
kOnnen. 

Agf.  eiiien  bauni  fallen :  |)flt  mflge  ^riUig  /vin 
flandan  (arborem,  fub  qua  triginta  porci 
queunt)  le^.  In.  44.  womit  ein  fatz  in  den  Spel' 
ordelen  zn  vergleichen  id :  alfo  dat  fie  nicbt  ful 
wen  bloomholt,  dar  cin  fchwein  feint  neringe  unde. 
nioge. 

2.  aui-h  weifet  man  im  gerichte  niemand  keinen' 
wald :  hatte  aber  ieiuand  acker  oder  wifen  und  w 
hegen  zu  wald,  wenn  der  wald  gewiichfe,  dafl  m 
ochfen  weidete,    wan  der  wald  fo  groft   wiirde, 
ochfen    [darin    bedeckt)    hefichcn ,     f<>    foil    man    t 
walde  balten  als  andere   mark.    Altenbafl.  w.  vo; 
p.  37.  I 
niemand  hat  in  dem  gericht  einen  eigenen  wald,^ 
iJl  dem  ganzen  gericht  zuilandig  and  wenn  ieuian 
eigene  guter  vor  wald   zu  gebrauchen   verwachfei 
wolle.  hecken  und  bauuie  lo  gi-oli  wftren,  daii  zwi 
fen  llch  darein  tm-hrrgen  hi'mtcn^    foil  folcbes  gut 
raeinen  mark  gezogen  u.  gehalten  werden.     Alten 
von  1570  p.  52. 

vordmer  is  dat  ufe  olde  recht  u.  ufe  olde  wilkoi 
en   markcnote  up  defiit  der  Ah  nein   ecken    oft 
holt  houwen  mot.  dat  alfo  grone  is,  dat  en  hmnk 
daruvdrr  eten  mog  to  midden fotumer,      Oltbeveniei 
recht. 

tuch  dJH  hfiHimnmmliy^jj^ 
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ler  uaraus  entieiinten  iteiie  auocnenwirts 
tee/,oI  clilain,  po^nfte  hoi, 
zpifel  lich  vei'iH>rgen  wol 
;  under  irem  ride.     XXV,  lfi7. 
jroed,  dat  met  iiioge  ofidcr  hand  hiluica,  jeftha 
frhoct  Inhidla.     Fw.  H4. 

m  handwerkcn  wird  j2:eboten,  bier  auf  den  tifch 
dwi  tifdi  nicht  inchr  /u  vci-^'ieBen,  als  die  hand 
^0  hedfxkeu  humu 

ft  och  all'o  komei)  liar  das  recht,  das  die  zwene 
,  die  im  Be/enthal  hutent,  das  die  fullent  vahen 
rrfrafltMi  an  urul  iullent  iiiit  eime  fuBe  treten  in 
bedentlialbe  des  weges  und  fullent  brerhen  eine 
Bbele,  die  einen  subcr  htdecke,  und  fulnt  die 
ich  dekeiner  geverde,   nuwent  nach  dem  rehte. 

fr  hoverecht. 
that  raay  be  able  to  protect  her  lamb  a  may- 
I  her  fleece,    Probert  p.  225. 

flug. 

lie  feder  fliegt  vrai*  eine  der  redensarten  der 
effihrten  altnordiTrhpn  fonnel ;  es  ill  aber  eine 
UuwinerL'.  wohinaus  blafell  du  deine  feder? 
einen  ausreifenden:  iVlion  vAvenlin  hair,  diron. 
ill  auch  fonll  ein  prentcin  rpriirhwnrt  vorhanden, 
ligen  braurhon ,  fo  fremde  land  bauen  wollen 
n:  ich  will  dn  feder  (.mfhlafm,  wo  diefelbig 
iiirt,  will  ieh  nachfahren.  In  der  vorfa^e  der 
t'i'ellen  (a.  w.  1,  1)1.)  heifit  cb:  wenn  du  zum 
us  kornniH,  fo  nimni  drai  frdtrv  in  die  hand 
fic  auf  in  die  hiihe;   die  eine  wird  Hiexen  aber 


unbelebtcn  fache,  die  vor  ihnen  in  der  Iffift 
fluten  trieb.  es  war  ihnen  gelieime  fuhn 
Nabten  die  Norwe^er  dem  land,  fo  warf  der 
die  fctftockar  oder  mtdvtyis  fulur  (mitgenomn 
fchnitzte  thiirfchwellen  oder  pfehle)  ins  wafler 
ans  land  trieben,  wurde  lich  niedergelaBen. 
cap.  4.  p.  8.  Landm'una  p.  14.  20.  210.  29C 
354.     Laxdcela  cap.  8.  p.  6. 

H.     WiiUai, 

Auf  gebirgen    wird   die    wa&errdieide ,   das   ri 
vortium,    durch  die  forniel  aus^edruckl :    ide 
und    waBer    rinut ,     oder   ancb :     wic   fchnee 
Ickkgcl    wdlzt,     Schopflin    nr.    1121).    (a.    1360 
lite  des   gebirges,    als   die   fncflcifc    f^ant;    nr, 
139y)  alfe  der  fne  harabe  fluBet  in  das  tal  iirt 
das  gerichte  gat;   nr.  IIM^.   (a.  1339)   twing  oj 
late  D.  Qber  gute,    fchutz   und  had  Ober  wiinnl 
ata  der  fne   fmihct.     item,    es    ill   auch    ze    i 
ferr  die  guiain  iL'at   in   die    fall,     fo   foil   man 
neimuen   und   foil    ihn   tragen    in   den    wald  I 
l&ften    icalgcn\   als    verr  der  flcgcl  hcrah  tcal*^ 
mag  einer  wol  bauwen  on   fchaden.     Peitin 

welk  man  des  fes  uannen  Tor\*eflet  is,   de  e: 
neinen  \Tede  up  dem    berge   binnen  den   vo 
gen,    de    bovon   den    fuderen   fchlechten   hengd 
beneden  werpen  neill  ^nftchlVi  hengeit,   alfo   i 
de    vols   van   der   warp   nedderwort    waltart,  1 
berggefetze   §.  125;    des  ansdnicks  vols,    den 
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Eraclins  1201.    IVi    lange    wile,    da:^  ein  man  zwo 

mile  molite  ^an   odor  riten.      Wendlmger   bauem- 

fo  weit,  al8  ein  renter  in  vollera  gallop  eine  halbe 

jtgen  kaiin.     Der  lauf  dient   zu  verfchiednen  be- 

mnneen.    Wer  am  weiteilen  laaft  oder  zuerU  das  ziel 

icht.  ill  Hearer. 

ie  herfohaft   und    der   paur   nmb   die   giill  unainig 

fo  foil  ra.  gn.  frauwen  an  dem  anger  zae  Mlincben 

d  oder  fchaffer,   auch  der  paur,   der  auf  dem  guet 

tbuet  und  der  anibtknecht  zue  KOfcbin^  niit  ainan- 

ufen    von    dem   groBen    marcbllain  am  Kefner  weg, 

fetzt.  ill  vor  irer  irn.  iiofpraiten,  und  follen  all  drei 

ander  von  beraelten  flain  biS  zue  dem  bofthor  vor 

It  oder  fchloS  lanfm:    und   welcber  (erft)  bekombt, 

alsdann  die  giilt,    darumb  man  gekriegt  hat.    K6- 

r  ehaftdiug. 

Idufer,  von  entgegengefetzten  puncten  zu  der- 
it  iuihebcnd ,  sufammetifloBm  ^  da  wird  die  ftrei- 
renze  f?ell«ckt.  So  rennen  ini  ronian  du  renard  I, 
die  beiden  widder  Belin  und  Bernart  auf  dem  acker 
einander  und  verleiten  den  Ifangrin  licli  ala  richter 
mitt€  zu  llellen;  Bernart  redet  zu  ihni: 

entre  nos  deus  met  acordance, 

qar  il  dill  que  cert  chans  ell  fiens. 

et  je  redi  que  il  ell  miens.  — 

fire,  foiez  en  la  foriere, 

chafcuns  de  uob  fe  traie  ariere, 

et  devant  yob  vendron  corant. 

cil  qui  jiremier  vendra  avant, 

de  tant  con  il  plus  toll  rorraf 

la  preingiior  part  du  champ  ara. 
tein.  gedicht  find  es  vier  Ih-eiter  und  laufer,  Jofeph 
HWk,    Beiinus    der   widder,   Bemardus    der   hirfcli, 
nanus  der  Hier: 

).    quinque  fere  rtadiis,  majore  Cnlonia  giro, 

quatuor  in  partes  lis  dirimenda  jacet. 
r.    tinis  tetragoni  medius  lupus  ipfe  (it  agri, 
aequale  ut  fpatiuiu  poitio  quaeque  trabat; 
jamque  interpolUo  partes  ae<|uante  quaUimas 

motus  ab  oppnfUo  curdine  quiscjue  ruet, 
lie  taineu,  ut  lladium,  gravis  emenda  fub  iilo 
judice,  praefuniat  nullus  adire  prior. 

rlilu-ende    fchweizerfage    erzahlt,   wie  zwei  hirten 
Jri  und  Glarus,   die  landesgrenze  zu  ordnen,   wider 


k 


ttiuii.    i.'iitw     ill    en    ein    blindm  pf^ 
Kr»ii/t«   fll>lHuft ,    ixler   ein    rackwArt> 
disr  din  vii'Ii'M  rtk^'ii  und  wirikd  ueiu 
Mrxftlitt    dn»    volK    viMi   diT  nhntarkuDu 
WitiiiMhauft*h   ami  der  Hadl  MUnden,   zir: 
rhi^i)    Ul(MtiiMtljt!i>f    uiid    [jrliUinan    mi    1  i^%4^ 
tm   pfiiiiihiil    iin   di^n    krcbn ,    der    das   tuch 
(IscJuldburKor  tuip.  41,). 

K        hand  Uhttithrh,   Ufnpfliiijt*tl. 

Wih    diinh    uiiibluiiMt    {i  1(\,) 
Hmack^n  Und  wrworben; 

L    Alti'lli*  (pur  rittrr  (i>irhen   tH*ftiniiminj;    in  De' 
riiUiAU    dir    hv\    \\\\\u\\\v\    torn.  4.    nnter    den 

\ri  urknndo  (')i 

hfl i---  .        Ut       i|M:lI/ 


wii*d  dordi 
Ii(!w0bn1icli  find  thiere 


•,M»dnit  klc  ,    anjiefod 
-   voni  jiibr  4*»t» 

in   et   conin 

]  i*er  nofbram 

-:    iA.   ni  cai 


r^ 


•J 


1    ir  I 
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^Remigio  dixit,  ut  quantum  circumird,  duni  ipfe 
ru/iV  darmirft ,  libi  daret.  Die  bedingunpen  find, 
beiden  berichten ,  andei*s  als  bei  der  uikunde  fOr 
joraaus,  obgleich  I'elbll  differ  name  an  den  von  Remi 
hit  and  eine  niirchnni^  der  traditionen  moKlieh  ware, 
ki'mig  Dagobert  verlieli  dem  heil.  Florentius  (t  67fi) 
ebreite  u.  die  ftat,  darinne  er  wonende  was,  do  nu 
0  Ut ,  ledeclich  zu  eigen  uiid  gap  ime  ouch  fm 
gefeiie  zu  Kircheiin  mit  alleni  mitze  und  zugehi^r- 
dnnoch  bat  lant  Florencie  den  kiinig,  das  er  ime 
ndelin  unterlVhiede ,  das  er  defte  bas  mochte  wiBen, 
wit  u.  breit  er  hette.  do  fprach  der  kiinig :  was 
dime  eiciin  macht  umhgefarn,  unz  ich  us  dem 
gange  u.  mine  kleidere  angetue,  das  lol  alias  zu 
d  zu  diner  wonunge  gehoren.  do  wufle  fant  Flo- 
ie  wol .  wie  lange  der  kOnig  hette  gewonheit  in  dem 
zu  fitzende  und  ilete  enweg  mit  (ime  el'eiin  u.  fur 
bert^  u.  tal,  vil  uie  und  verrer,  denno  einer  mit 
me  fnellen  pferde  in  zwirent  alio  langer  zit  mochte 
Met&n,  und  fur  wider  zu  dem  kiinige  and  kam 
alfo  es  beret  wart.  Konigshoven  elfaii.  cluon. 
6. 

arls  capitulare  de  villis  $.  27.  beweifet  wenigllens, 
die  beilimraung  der  circuition   im  frankifcben   reiche 

auf  andere  verhaltnilTe  zu  grund  und  boden  ange- 
tndt  wonieu  fei :  majores  vero  omplins  in  minillerio 
in  habeant ,  nifi  quantum  in  una  die  circumirc  aut 
■ovidere  potuerint.  Das  fcheint  weniger  bellinimung 
■ir  erwerbsweire  ihres  •rerchaftskreifes  fflr  einzelne  meier, 
8  was  die  natur  der  fache  gebot.  8ie  konnten  nicbt 
lehr  iiberfehen  und  beforgen.  So  wird  audi  der  begriff 
nea  nianwerks  (iefinirt  dnrih :  Untiim  terrae ,  quantum 
ar  houm  fii  die  arare  fufficil.     Bodni.  p.  730. 

.  raerkwtirdig  id  die  altn.  mythe  von  dem  fchwedifchen 
onig  Gvlti,  dtemif.  1.:  fra  honum  er  {)at  fagt,  at  hann 
af  ninni  farandi  konu  at  launum  lliemtunar  fmnar  eitt 
*idffslaftd  i  riki  finu.  pat  er  4  auxn  drri-gi  upp  dot] 
c  nCtt.  en  fu  kona  var  ein  af  Ala  lett ,  hon  er  nefnd 
tefiun,  bon  Ink  4  auxn  nor|)an  or  lotunheimum,  en 
lat  voru  fxTiir  i<>tnn8  nc  hennar,  oc  fetti  {>a  iynr  pbSg; 
n  plogrinn  eeck  fva  hart  oc  dinpt ,  at  upp  leilli  landit; 
C  drogu   nxnin    {)at   land    ut   a   hafit  oc  veft.r  or  namu 

i  fundi  nokqvoro.     Dies   wird   fchon  von   dem    al- 

ild  Bragi  in  einem  lied  befungen. 


n  Sl^idfe,  n  du  Jdi 


Mi   hoi   fitse. 

fdawU  so£>  deHi  bade  ri 
tvito  te*  hflffipe  da£  gauze  reitk  liumv  mm 
bgB.  1.  p.  7&.  oii  die  ]i,  iT-l.  bdflefaDKdi 
6.  taot  taaar  aHa  ii0e  variMft  dm  fii 
VKiibcrte  ^srtCa  ftfciimgii  I*  inei  kai 
jm7,  ^Bt  lie  ebn  on  «li  alarfm  tat 
vtlrde  Mmtrircteii  Umes.  do-  krimitil  kn» 
dal  die  ftadt  die  i^^ide  liQi^in  wHoe  drndm 
lialMM  voikBBL  «d.  Jaca^    Gfldn  1«3&.  4, 

iBflUfe 


un  Hatz  bea  Ikdiiis,  Han^burp;  ]i.  3K7.  nut 
10.    de  £>o@9«fe  n^   kanMD   ieUdarde 
fpaBDen    imd    Ueidn    wd    fin 
Jtliwii^wd  iw  den 


Bei  dfSD  vorf 


iainKnhBit  dss  uiicreb,   us  ion  tfm  iS« 

jssd. 


de  mi!f  fSBOi  md 
mS~  |i  SCO. 


Meit.     mafic,     landuftigehen.     landbedecken. 


ft9 


it;    aber  jeder  aujienblirk   karin   den   schluf  uiiter- 

en   und  das   bad  beendigen.    Den  hindernissen  Hellt 

die  fage   fljrdernde   lillen  zur  feit^;.     Der  erwerbende 

reh  finne  heiligkeit  mil  wiinderkraft  ausKerallet,  die 

ifen    der  Gehun    liiid    riefenrohne ,    dor    ptiug    wird  im 

ueii    ma3stab    auf   den  fohofi   genouimen  und  der  weg 

gewech/elt^n  frifchen  pferden  vollbracht. 

erwerbsart  muB  fchon  darum  fehr  frflhe  aas 
fctichem  gebramh  gerathen  fein,  weil  ihrer  nirgends 
en  gefetzen  und  weistiiumem,  iondem  nur  abgefehn 
der  burjjoindifchon  urkunde*),  in  den  fagen,  haupt- 
licb  altfrflrikifchen,  nieidung  gefchieht.  Allein  lie  ill 
I  alter  und  verbreiteter.  Des  indifchoii  zwergs,  der 
fo  viel  erde  verleihen  laBt,  als  er  mil  drei  fchrit- 
Selchreittt  and  hinter  welchem  der  gott  felbfl  lleckt, 
1  ich  f.  G8.  gedacht.  Herodot  berichtet  4,  7, ,  die 
hen  haben  deni  gnldwachter  fo  viel  land  gegeben, 
cr  in  einem  tag  zti  pferd  nmreiten  kiinne,  {dldo^ 
Si  ol  S^a  toC'jo,  oiTrc  av  trrnu)  iv  ^f^^Qfi  f*tfj  n€~ 
ffti  avToq).  Dem  Horatius  Codes  wird  gegeben 
quantum  nno  die  cireumararit.  Liv,  2,  5.  vgl. 
ihr  1,  34!».  (zweite  a»8«.  I,  56(J.  TifiT.)  welcher  das 
[el  Molianmieds  hinzufiigt,  der  den  belden  ttirki- 
•  romanzen  niit  fo  viel  von  der  ebene  Macedoiiiens 
hnte ,  als  er  tcahrevd  ernes  tags  umreiten  konnte. 
m  die  nimifche  vergabung  ill  gefchichtlich  undenk- 
allein  nichts  der  iinfchuld  alter  fage  natUrlicher,  als 
(ung  der  erlten  belitznahine  von  einem  uinreiten  und 
&kem  abhflngig  zu  machen;  vgl.  bei  Niebuhi*  1,  230, 
wie  Romulus  das  pomorium  bellimmt. 

hand  bcdecken  und  utnsicheti, 

verwandt,  aber  rein  fagenhaft  and  durcb  keine 
^e  Oder  mkunden  zn  unteritutzen  ill  die  beHim- 
daB  fo  vie!  land  en\orben  werden  folic,  als  ein 
ffes  maB  von  erde  oder  (amen  auf  dem  feld  be- 
en uder  die  hatU  tines  thiercs  belegen  konne. 
Witekind  von  Corvei  erzahit ,  bald  nach  einwande- 
der  Sachfen  kaufte  ihrer  jiinglinge  einer  fUr  theures 
einem  Thiiringer   den   roekfchoB    voll    dargebotner 


weno  es  in  einer  bairircheo  ans  dem  anfang  des  10.  jh.  bei 
lolb.  or.  081.  faeifit:  quasdatn  res  proprietatis  fuae,  qaaa 
eaifaliieando  cirenmdiuil;  fo  wird  dadurcb  nicht  der  erflo 
rb  gemeint,  fondem  die  bereitucg  der  greoze. 
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oer^,  wo  j«Lzo  uie  nanuurg^  "egi,  von  aen  nen 
Frankenltein  duiTh  fnlgende  lift  rrewonnen  habei 
Aus  feinem  jrrund  und  boden  lieB  er  naclits  kor 
erdc  anf  jcnen  bor<c  tragen  und  ihn  ganz  dan 
frhiitien*).  llt^niarli  fienj;  er  an  da  zu  baueiu 
herrn  von  rnuikenlteiu  klagten  vor  dem  reich,  1 
behanptete  ,  dafi  er  auf  dem  feinen  baute;  es  wt 
recht  erkannt ,  weim  cr  das  crweifen  konnte  mil 
elirbnren  ieuton,  hatte  ers  zu  genieBen.  Ludwig 
zwolf  ritter,  trat  mit  ihnen  auf  den  berg,  lie  zog 
fchwerler  aus,  IkcMcn  fm  in  die  erdc  und  fcb 
dafi  der  graf  auf  das  feine  gebaut  hlltte.  (Deutfc 
gen  nr.  ru".) 

4.    kaifer  Heinrirh   foil  eiiieui    leiner  dienllraanner 
grofies    (luck    landes    in  Thuringen    verliehen   habei 
diefer   mit    einem   fcheffol   gerjie   hefdcn  wiirde.    d 
liehcne  umfate   daniit  die  grcnzcn  der  nachmaligec 
fphaft  Mansfeld  (deutfche  fagen  nr.  3(i!».). 

4.  eine  angeUachlircho  iiberliofeimig  entbalt  von  i 
ften  ankunft  des  HengiJt  und  Hors  in  Brittannien, 
gift  habe  llch  i'o  vicl  raumes  zur  niedcrlaHung  oi 
als  der  umfang  einer  ochsenhaut  betrage,  dann  ab 
haut  in  riemen  zerfchnitten  und  ein  grofies  Itiick 
damit  bclegt.  Mafcov.  1,  44:J.  ohne  naliere  I 
der  quelle.  | 

5,  Ivar,  Ragnar  Lodbroks  iohn ,  IftBt  fich  vou-- 
Elle  in  England  fo  viel  land  abtreteUj  als  eine  ( 
haut  hedecht  (er  uxahtid  tekr  yfir).  Ivar  vei 
lich   die  haut  eines   alten    ochfen ,   laBt  fie  wohl  | 


.1-  ..        Ai^         \,^^miA.JUr 
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eimal  ausfpannen ,  heniaoh  in  die  rcIuimlUpn  rie- 
fchiicidpn.  niit  dein  j^nnzen  rieinen  ^f)veii^)  be- 
er eine  wpit«  llrecke ,  woranf  dor  <;rund\V!ill  einer 
oten  bai'i,'  {/elej:t  wird .  die  Lnndunaboi^^  (London) 
^  Racjtiar  Lodbroks  fa«a  cap.  lit.  20.  Saxo  jiraniui., 
H  den  namen  der  neutie>aiindeten  bur^  zu  nennen, 
del  von  einer  pferthhaut ,  lib.  8.  p.  176.  177.  Ivarus 
jllam  acumine  leiitat ,  fpatium  arvi ,  quantum  equino 
rgore    comj>lecli    potuiffet ,    in    J'equellrae    pacis   pipnus 

rlulans.     til    quidrm    quod    petit  impotravit.     At  Iva- 
corio    in    exiles   adnjoduin    coiriKias    ftiriini   extracto 
bflem   exaedificnndae    urbi    agruni    iniplicuit.     Andere 

El  fbei  Laui'ebek)  laQen  den  kOni*;  Ella  in  Northuin- 
jid  herrrchen  und  York  auf  diefe  weife  gejfrflndct 
en. 

Einar  gibt  eineni  inanne  fo  viel  land ,  als  er  in  drei 
i^en  mnffiirten  werde .  (fyrir  |)Bt  gaf  pjnar  hontim 
J   niikid    laud ,    few    ban   ^wi\  <nrdt  omm  A  premr  diV- 

||.  fagan  af  Barde  Sta.'fells  As  cap.  7.  (MarkufTon 
68.)  womit?  wird  nicht  angegeben,  vielleicht  bloU 
emnen? 

faire  von  Raimiuid  und  Meluline.  Raiunind  erbittet 
ta  von  Bertram  LTafen  zu  r(»itier8  fo  viel  land ,  feld 
d  erdreicb  an  ackeni  und  wiefen ,  als  er  in  eine 
•frhhnut     umfrhfie/Jett    oder    uuifaben     kCtniic.      8obald 

arknnde  daniber  ausRHfertist  ill,  kanft  Rairauiid  eine 
lon^eiierble  birfrhhaut  und  laSt  daraus  einen  fehr 
igen ,  fcbmalen  und  dUnnen  rienien  ftbneiden ,  womit 
ein  ^roBes  thai  umzieht. 

Dido  orkanft  fioli  in  Afiicji  fo  viel  ^rund  und  boden 

He  mil  einer  lUenthaftt  belegen  kiinne  (taurino  (pian- 
n  pollcnt  cirrnnidare  ter^o) ,  die  aber  in  dunne  rie- 
n   uel'chiiitten   eine    groSe    llrecke  unifafit.     Virg.  Aen. 

371.    JuJlin.    18,  4.    womit   Veldeks    En.    311—345. 

vergJ. 

s  diefer  roraifcben  fapre  die  des  deutfchen  mittelalters 
rznleiten  ware  ebenXo  uncritifrh ,  als  wollte  man  den 
ind  der  Rheimfer  tradition  in  der  von  Horatius  Codes 
hen.  Alle  fdnnecken  nach  der  ftUellen  zeit  und  alle 
limmungen  hers:enomnien  von  der  erde ,  dem  famen, 
'  httut  iktiuji^ender  ochfen  oder  erlegt^r  hirfcbe  find 
n  geille  jugendlither  volker  angemcflen ,  deren  heiliges 
chafl  jagd,  ackerbau  und  krieg  lind.  Welche  lill 
;fa  die  erwerbenden  gebraudien  miigen,   der  ernll  ge- 


m   einleii,    ma  fie.    joch  ocJisett.     durch/chlupfen.        93 

iiiube  gehoren ,  die  mag  er  allweg  balten ,  dafl  fie 
,ht  zn  walde  werden;  verhenget  er  aber,  daft  es  zn 
dde  wUrde,  daQ  es  swecn  ocfisai  mil  cime  joche  mit 
eder  moffen  gedriitken ,  fi)  foil  er  es  nit  raUien  ol)ne 
abe  eines  forilmeillers.  Dreieicher  w.  darnach  wifen 
r,  das  wir  von  jrnaden  ban  von  eime  foide,  das  ein 
licher  merker  inaR  einen  weichen  bnfch  uBroden  und 
eman  fal  ime  darunib  nicbts  tun;  wers  aber  das  der 
Mcbbufcb  als  llarg  worde,  da/,  in  der  ochfe  mit  dent 
ehe  nit  gebiiken  kunde ,  fo  were  e?,  mark.  Bibrauer  w. 
ine  ahnlicbe  verfugnng  betriirt  die  llflrke  einer  zu 
luenden  fabrbriicke :  und  babe  a  i>atre  et  fenioribus 
ihort,  daft  am  marketgericht  fei  gewiefen  worden,  daii 
e  brucke  nicht  ilerkei'  gemacbt  fein  folte,  denn  was 
ceen    ochfai    daruber    ftiltrcn     m/ichten,      zcugenausfage 

der  Babenbaufer  mark  (Meicbfner  2,  891.),  Sonder- 
irer  ill  die  verordnung  des  Hotlletter  weistbums  Uber 
e  lUtken  in  dacbern:  die  wUllen  bau  belicbti^'en  und 
ann  ein  brucb  oder  loch  in  eineui   dach   befunden    wird 

groS  oder  weit .  datt  man  ein  (jefpann  efel  nwchte 
nemwerfen^  foil  er  folicbes  verbilUen. 

durchlchlupfende  ihierv. 

B^  da.s  lofe,  unfelle  und  weitlauftige  bolzladen  baben 
iC  weistbiimer  tolgende ,  wiederum  von  tbieren  berge- 
numne  bellimmungen.  item ,  fal  jedo  bube  fUren  zwene 
agen  rechholzes,  da  follen  in  dem  wagen  nit  me  fin, 
urn  vier  pferde.  i^  fal  fin  fuer  und  fule  unde  tibel  gc- 
den,  da/,  fihen  httnde  etneyi  hafcn  dardurrh  mwjeii 
jagen,  Birgeler  w.  item  das  dritte  ungeboden  ding 
;  zu  dem  nuweu  jare  und  dan  lal  man  finden  uf  des 
)ts  Uofe  einen  wapin  ful  bolzes,  fuer  u.  ful  und  ubel- 
^laden,  das  ein  lUsel  ufrechi  dardttrtk  gelliegen  mag. 
ireinheiraer  vogtrecbt.  ferner,  wer  den  koiten  fiihret, 
em  foUen  die  herren  von  rrankfiirt  geben  laBen  einen 
agen  mit  bolz .  faul  und  fauer  und  bocbgeladen,  daB 
n  utsel  mit  ufgerekten  okren  hindnrch  flcwht,  Lerf- 
Bf  2,  638*'.  liud  die  herren  zu  Frankfurt  fcbuldig  der 
&meinde  Schwanbeira  einen  wagen  bolz  ,  balb  filii  halb 
Liier,  iibel  geladen  und  ilbel  gebunden,  auf  daQ  eine 
\sd  mit  uufgerekien  ohren  dadurch  flicgeti  und 
;)mnjen  kaim.  Lerfner  2,  639'.  Das  Benker  heiden- 
»cht  S.  26.  verordnet  vom  geuauen  leeren  der  wein- 
lope:  und  nemen  twee  finer  naberen  bi  lik  u.  vertrin- 
Bdatfelvige   pand    und   follen    Gk   fo    gelik  doen  im 


undenrnfftn  ng,    mnrineskraft,        0  5 


'.  327.)    alio   was  fich   iin  than  fchleppt?    Die  wft* 

der    ausgefatliten    knocben    nach    dem    kl<inff    im 

ill  bereits  abj^ehaiidelt  wonion. 

nafien  darf  man  aber  zu  ;,'kMcher  zeit,    dafi  die  ge- 

lange   nicht  alle    ubiich    jiewefenen    bellinunnngen 

'   art   auff^ezeichnet  haben.      Aiis    der  volkslpracbe 

noch    darauf    bindeatende     ri'dcnsarten,    wenn     fie 

,  die  urfjirlin^rliche  rei^el    ins  ubfrlriebene  entllellen, 

^weifen.     In   einer   gerichtlichen    verbandlung    vom 

M5il-  tleht  die  drohung:  er  wolle  lie  mit  einer  axt 

en,    die  fonnc  folk  dtircJi  fie  jcheinen.     Bodm.  p.  907. 

£age  zufolge    fiel   ein    fonnendrahl  dun^li   dii*   todes- 

de,   welche   konii;  Artus  feinom  anfrulu'erifchen  lohne 

dree  gefchljDjen  lialte ,  beini  herausziohen  des  fi)eers ; 

on  Dante     kllhn    lin^t,    der    IchlaK    habe    ieib    und 

tten,   in   dcm   llch   auch   die  titfnung   zeigte,    durdi- 

rt    (a  ciii    fh   rotto   il   petto   e   lonibra   con   elTo    un 

o.  inferno  32,  61.).     So  durdifcheint  die  Ibnne  band- 

h    und    hand    der    konigin    8ahne    im    gedicht    von 

If   [•/.,    V1\)S.   \%\.   m\)X      Eine    im    zQrrher   dialect 

ebeiie  fcherzhafte  leichpredi^^   bedieiil   fich  dnr  for- 

un  bauet  dem   guota   fametbanfa  a  Icblapp  dur  de 

dafi   a   bto   hvd   ttJJ  der  irundn  suffa  chonna\    und 

berfiichfifche    fchvift  der  ahnlicbcn:    eine   fchmarrc 

den     ko|>f    hanen,     daB    tin    yaul    daraus    /anfcn 

*).     iJl    hierin  nicbt   etwas   von  der   altfti  rechts- 

in    foiclier    anwendunjj    lind   es   freilich   bloBe 

e,    aber    nicht  undenkbar  ware,   daB    ihnen   ir- 

bellimninnj;   der  weite  der   wnndoffnung    nach 

eiiizclner  thiere  zu  grand  Ittge. 


lannes  kraft. 

khigkeit  eines    alten  herzogs  feinem  dienlle  vorzu- 

wird    in    der  lex   alam.  S.^i,  1.    fo    ausgedriickt; 

idhac   potens  ell  et  utilitateni  reiids  facere ,   id  ell, 

tu   gabernare ,    cquum  afcendere,     bloft    die  letzte 

[\u\g  fcheiut   die   volksmaiiiRe.     Das  bairiiVhe  ge- 

10,  1.    fugt   noch  eine   binzu:   dmn    adhuc   potelt 

icio   contendere,    in   exercitu    ambulare,    populum 

equum     virdiUrr    afcemhrr  ,     anna    ftm    vivor- 

hre,     Beide    bandeln    von  dem    fall,    wo    der 


lola   oanoHtatis   2,  210.    Weifes   drei   erxDarreo.    Leipx. 


gemftfi,  welches  f^  fchildburtige  manner  kc 
nuAftab  geiten  lafien  konnte ,  ^s  der  firh  i 
bong  des  roITes  and  der  waffen  bezog.  I 
lichJlen  fornieln  fordem  wenigftens:  vermogi 
and  zu  reiten  oder  frei  zn  lichen  utufchM 
fiabl.  mit  wole  bedachteni  mode ,  6iem  wil 
vemtinft ,  ungekahtt  a.  one  (tap  inne  d 
llraBe.  Bodin.  p.  647.  (a.  1500);  mit  gutem 
mit  verdacbtcDi  nmt ,  do  ich  gefont  und  Ha 
riien  und  gan  mocht.  MB.  6,  593.  (a.  1337) 
er  mac  reitefh  u.  gen,  Nurnberger  lladtr.  (Si 
212.);  fo  krank,  daA  er  untjeJiabt  u.  tinj 
fchritte  nicht  gen  mac  (daf.  2,  213.);  dum 
equiiare.  poteil.  Freiburger  lladtr.  v.  1316; 
Rat4ild  mrUiter  circumcindus  gladio  fuo 
medio  triclinio  domos  fuae  tradiditqne.  Mei 
p.  311.  nr.  r,07.  (a.  830);  fo  lang  einer  ohtie 
oder  fuhr  zu  gericbt  und  wieder  nach  hanfe  | 
mag  er  ilber  fein  eigenthuni  verfiigen.  .lob.  j 
fi,  409 ;  von  einer  frau ;  irer  vemunft  gefont 
kraft  irer  ^lidder  zu  gen  u.  z\i  wandern  vor 
port  in  die  fri  UraBe  u.  widder  heim  ane  ! 
bulfe.  Bodni.  fi4(i  (a.  1498);  in  die  arafte  i 
meinen  weg  allein  awe  /lap  awe  gehabt  n. 
menfchliche  biilfe  von  irer  eigen  libes  krafi 
gefiandcn.  Bodin.  647.  Es  gibt  aber  mam 
und  genauerc  vorfchrift«n.  alle  varende  ba 
man  ane  er\'en  gelof  in  alien  lleden  unde  let 
gut,  al  de  wile  he  Ilk  fo  vennach,  dat  he 
cme   fverde    unde    mit    eme    fcilde    up    en    , 
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[fer  llellung  dem  landvogt  erzeigen  mag.  (etiras 
[em  im  markgrafth.  Oberlauiitz  eingefuhrten  rechte, 
trritt  genaniit.  Leipz.  1777,)  Ende  als  een  krank 
trig  man  van  finen  goede  na  hovesrechte  wat  hen- 
will  (liien  kinderen  »^fte  dienftvolken ,  fo  fal  die 
[e  hofborige  man  alfo  (lark  fin ,  dat  hi  hemfelven 
kan ,  als  hi  op  eenen  hochtides  dag  t(;  kerken 
ende  nemen  een  mes  ofte  bUl  in  fin  hand  ende 
ut  iinem  hufe  ende  houwm  in  ceneti  boom  ofte 
Iriemil  in  het  biwefent  lines  hofraeyers  met  tween 
Lasgenoten.  Twenther  hofr.  Ein  hovenere ,  del* 
ten  linen  veir  (lapelcn  licht,  will  hei  (in  guet  verge- 
n ,  dei  fal  alfo  uiechtich  wefen  ^  dat  hei  up  moghe 
)en  ind  dcdeti  vtn  Irlvaii ,  en  fchoen  cm  felver ,  ind 
ten  dri  flage  mil  enie  jiverde ;  fo  niach  hei  line 
rende  have  geven,  wem  hei  will.  Kind),  horigk.  p.  382. 
d  Dumbar  anal.  2,  240.  (a.  1324)  Item,  wat  ein 
isman,  die  linen  tins  jaerlix  betalt,  gevet  vor  fin  rechte 
ire  fchuld,  fo  lange  als  he  fo  Hark  is,  dat  hei  ciu  mes 
ag  in  cev  Ui/'cl ,  of  lemcn  wand  fioten^  dat  fall  we- 
ll van  werden,  nae  wiPmge  der  fchepen.  Afpeler  ho- 
ir.  Wenn  ein  mann  fo  redlicli  ill  der  (inne  und 
Ichtjg  feiner  glieder,  da&  er  i^n  markpfnnd  lotiges 
Ideshehen  undbdren  kaim  von  einer  (tftte  auf  die  andere, 
mag  er  fein  wolgewuiinen  gut  geben  wem  er  will. 
Ibifches  vogteir.  Si  quis  in  lecto  aegintudinis  conditu- 
8  habet  vires  fe  eritjendi  et  per  fe  marcam  argenti 
trandi  J  —  omnia  bona  fua  conferendi  habet  faculta- 
m.  ibat.  al2enria.  Pufend,  I,  240,  Den  im  Sfp.  1,  52. 
,thaltnen  bettimmungen  fQgt  die  folgende  glofTe  filr 
ij-ger  and  baiieni  hin/u:  ein  biirger  kann  tiber  feine 
he  verfiigen,  dieweil   er   fo   Hark   ilt,   dali  er  on  hiilfe 

Rcgen  urtd  ftrcftoi  <jehcn  und  fo  lang  jlclien  mag, 
r  in  gehegtem  gedinge  die  gab  getan  habe:  im 
ichbette  alles,  was  er  iiher  das  hetihret  hivwcg  rei- 
>CH  mag;  ein  bauer,  fo  lang  er  einen  umhgatig  untb' 
lugen  mag  eines  morgens  lang;  ein  frau,  fo  lang  Qe 
w  hirckcn  gm  mag,  als  fie  davon  gefeRen  ill  20  ru- 
en.  Tn  der  jL'raffchaft  Eberllein  gibt  kein  leibelgner 
»n  hauptfall,  neiin  er  bei  lebendigem  leibe  fein  gut 
if  einen  andem  Ubertragt.  doch  muB  er  fo  (lark  fein, 
tA  er  kann  fur  das  hnus  iibcr  den  daehtrauf  gcJten 
id  die  iibergebung  auf  der  galie  thun.  Refold  f.  v. 
luptrecht. 


^Kini 
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heiflecken  und  fich  auf  den  weg  iiach  haufe 
Bn,  aucb  auf  der  reife  an  kein(ftn  ort  zw*'.i  ndchte 
»ii,  bis  er  dabin  komt ,  da  das  ^it  din^q>tlicbtig  iH, 
r  dann  die  belehnuiit;  gefinrien  fnll.  ScbwebnerJiofr 
ftnien  die  erberi  biniUMi  30  jahren  zu  lande  und 
li  dem  gate  foigen  und  das  geftnnen,  fo  foil  der 
pnen  das  gBl  wieder  zukommen  lafien;  dodi  wenn 
B  zu  i»ferdc  (heim)  kompt ,  foil  er  bei  den  beim 
I  in  fiiefein  und  fponi  und  das  gut  gelinnon. 
fcofer  bofr. 

^Rre  ea  aber  faehe,  dafi  die  erben  (des  verkauften, 
bbaren  ;^uts)  ni<'bt  einheimifcb  wflren .  fondeni  in 
en  landen ,  und  fu  iie  in  jabr  und  tag  wieder 
men  und  filches  erforfcbten,  und  ob  fie  den 
fchuJi  ansgethan  hdttcn ,  foUtcn  /ic  den  a»dern 
tiichf.  austhun ,  fondern  den  andem  wiedenunb 
tehen  und  den  weinkauf  hinter  das  recbt  legen. 
Iletter  w. 

^d  id  ein  gut  vorkauft  wurde  und  kinder  oder  frUnd 
tiirlicti  Itifer  weren  ,  die  dan  ulSlendiicb  u.  nit  in- 
iifch  weren ,  die  baben  ein  jar  lofung ,  alfo  mil  dem 
^,  fobald  jncn  ftlr  kom]»t,  daO  Teins  vatters  oder 
Kr  geiilliter  friind  gflter  verkauft,  die  lofer  weren. 
Bauf  erfiiren,  die  follen  von  (lund  an,  fo  ciner  ein 
W  amjethon  und  die  under  nit  ^  fo  joU  er  die,  /« 
\  nit  ittigrthon^  on  die  hand  nemmcn  und  die  lo- 
l  thon  ongeferlich.  RalTetler  dorfgericbtsordn. 
aocb  was  vor  dem  dnrfgreven  und  den  nachgeburen 
ifet  wirt,  walde  (ich  itnunt  des  berufen  gein  Keucben 
das  oberft-e  gericbte ,  der  mag  ifl  tbun  unverzogelich, 
eraden  and  (landes  fi{(}t^ ,  e  er  hinder  ftch  trede, 
icher  w. 

and  wemie  ein  man  von  der  vogtie  gefangen  wirt, 
fol  er  (der  herre  von  Ohfeulleiu)  ane  fume  barruftig, 
das  pfert  nit  gefattelt  iH,  und  wer  er  och  an  cime 
e  harfufl^  er  fol  fich  nicbt  fanien,  unit  rr  och  deti 
tm  I'chuvh  nngelege ,  und  fol  nacbilen ,  den  man 
errettende.     Ilalelacber  bubr. 

aucb   erkenneu  wir  fcluitfen,   da  ein  armer  luann  fich 

nicht   emabren   niiicbte   und    hinweg  ziehen    wolte, 

er    mit   feinem   beim   und   nachbam   allerdings  ab- 

men    and    yto  er    will  binzieben;    und  fo  unfer  ehrw. 

•   dem    anuen    raanne    begegnet    und    deri'elbe    nicht 

t«   fortkommen,     full    unfer  ehrw.  h.  mil   eincin  (ufi 

dan    fleitreif     treivn    und    in    detn    andefn    bktben 

G2 


as  Deaemei  aieies  ocr?  aem  ausarucK  gi 

eltiefe   wunden   begegnet  man  ofter ,    z.  h, 

;debiirg.  recht  §.  II.  —    Haufig  die  kare: 

ad  menfam  dumini  mei  tantae  latitndinis,  ut 

medio    cafei    polito ,    circuinducto   exircmo   di- 

fbcni    cafei    contingere    queat.      Coiner    hofer. 

Kindl.   8,  148.     duo&   cafeos   ita  magnos ,    ut 

aedio  pofitus   vix  ipforniu  pertingat  extremita- 

fer  heberolle  (1185-1205)  Kindl.  2,  230.    item 

rot   u.   kefe  foUent  in  der  grolie  ftn ,    das  ein 

mag   fmen    dutmn   tan    mitten    uf  das   brot 

und    mit  yeprcchtni    ringeren    einen  umbkreift 

demfelben   brot    und  kefe.     Wrazhofer   lii»fr. 

cod.    Alani.  feud.  A't-^^.    und    foil   auch   geben 

der  foil    alfo  breit  fein,   dafi  man  einen  dau- 

in  den  kes  felzt  und  niit  den  andern  finfjcrn 

lb  u.  umb  fpanne   oder  llrecke,   alfo   das   der 

zwen  oder  drei  huber  genug  haben  zu  eBen  von 

fles  kes,    die   da  Itont  uliwendig   den  gefpaw 

den    geflrerlien    fingern    und    das   Qberig  fellet 

GeiBpoIzhcimer    dinkrodel.    —     II    IVotae 

ibitus    eminens    pollicc    fupra    fcalas    plaultri. 

8.  —    und   fol   das  fleifch    an   zweien   enden 

der    fchuBel    bord   wVr  fittgcr  breit.     Haus- 

hofrecbt.  —     de    nette   (zuni  fifcbeiil    IVliolien 

vote   Inng  up  bRideii  luilven  und  de  mafche, 

inen    finger   durclidecken    kan.      Witeenmtih- 

ibogen,  achfel:    der  zehntheiT  foil  nicht  mehr 
(teten   flachfes   aus  deni  garten  niogen  zehen- 
foU  lo  groii  lein,    als   ein  mann  mit  feinem 
er  den  daunien  auf  die  harpfe  fetzet,    urn- 


Zaun    lu    wxu  i     at     uaiui    uiu 
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Galat>.  p.  380.   ein   pfatziun  foi: 

tmitr  die  arkfei  gefaen,    nnd  ihn  fleheod  tragen 

dick,    daft   keiner   hindarch    fchliefen   mosre,   fein. 

daoer   pfalzordn.  ^-  \l.     eioe  j^e    friedbtjv    pfatt 

2A1U1  moft  fo  bcKb  feiu,  daft  Oe  einem  maim  mi 

Qchfei  gehe.     Ueiders  ded.  p.  300.  la.  1oO'2).     F« 

Weill  t    das    «n    dafter    fa]    fein ,    wie    ein 

■MM   gertkken    kan     in    die    fordem    gliede 

and   hOhe,    das   fchdiit    4    fcfauch   lang.     Hernbreil 

Petersger. 

5.  bfifi,  gSrUi,    Si  fepes  legitaM  fberit  esalUU, 
metliocri  ftatnra  virili  os^ine  ad  mamumts.   lex  hyiiirj 
1.    Bei   znUefenxng   d€r   miilethAter  ift   die 
hHtJmmng:   als    ihn  die  pibfef  ututnvift,   $h 
§9tM  UBOn^n   wird.    Qood   in  Litture  iUo, 
affen  eft  Gta ,  Renos  ad  ipfom  epiTcopam 
tineat,    qaantom  aqoa  Reni  pectus  vnios  eqai  Ub| 
el  reprebendere   poteft.     Bodm.  p.  54.    Sol  diejiafc 
xam  Hirfcbborn  das  pferd  die  nadbt  bis  an  dtt  gm 
habern  ftellen.    UirkUkoner  pencbtsbudi  bdDaU  p. 
Den  pferden   ftrawen  bis  an  das  iwycftiye  mad  ba| 
geben   bis  an  die  aiyw.    Gensbdmer  fei 
(des  vogts)   pferden   foil   man   later  gebea  bia  fli 
maddtker   nod   ftrobe   bis   an    den   hmd 
fmihote.     Den  pfierdea  ftRoea  Vk^   an  den  hmA 
hften  bi^  an  die  oeytiL    Bodto.  p^  856. 

6.  rJictoi;  tantnn,  qnantom  in  4atf^  portare 
lex  [al.  27.;  Tgl.  die  ToOaliige  von  den  Wi 
weiboiL 

7.  /'»/,  Jbne.    Miirfrbalio  planftraU  foeni  Inper  k 
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».  diniorrodel.  Ain  brod ,  das  foil  fein  in  der 
bB  ain  Qtzender  menfch  luag  es  fetzen  nf  feinen 
das  es  deni  J'oll  fjon  ilber  das  hnii,  alfo  dafi 
ht  aineui  hirten  ain  inoi>^enbn>d  danihfrhniden, 
auer  w.  Defte  man  ene  dore  hebbe  in  denie 
jadenie  boven  der  erde  enes  knies  ho.  Sfp.  3,  66. 

ng.  hierher  piehOren  aunli  die  oben  beiui 
i  der  berQhrung  abgehandelten  gebarden  niit 
i  fu6.  Die  gefetze  von  Wales  enthalten  viele 
bellimmun^en :  a  f^oad  in  the  hand  of  the  dri- 
ong  a  himfdf,  with  his  otlier  hanti  ujion  the 
>ike  of  the  long  yoke  and  as  far  that  reaches 
ide  of  him  is  the  meafure  of  an  a<Te  in  breadth. 
y  that  a  r<»d«^  as  hmg  as  the  talkll  man  in 
e,  with  his  hand  raifed  llraight  above  Iiis  head, 
luce  the  fame  meafurement.  Probert  p.  178. 
meafured  by  the  length  of  a  barleycorn,  three 
IS  in  length  form  a  (httyuh  breiidth :  three 
readths  a  palm;  three  palm  breadths  a  foot. 
Auch  bei  der  gi*o5e  der  brotleibe:  the  loaves 
IS  broad  as  from  the  cJhow  to  the  rlenched  fi/l 
lick  that  they  wil  not  break  when  held  by  the 
BTfl.  p.  lor».  Folf^ende  beifpiele  find  aus  Wot- 
I.  taarum  auribus  nifis  praeditum,  cum  virga 
ftdem  cum  rege  lonijitudinis,  magnitudine  digiti 
imi  et  eralTitudine  unguis  ai'atoris ,  qui  per 
nos  araverit;  centum  vrtcras  cum  virga  argen- 
ido  ad  OS  regis  fedentis  in  cathedra  pertingente, 
ne  digiti  medii.  1,  14.  §.  24.  de  limpida  ce- 
vafe  fupra  faeces  ex(iante  habebit  tantuui, 
m^/io   diffito    attinget ;    de    cerovilia    aromatite 

quantum  articulo  iitt*dio  mfdii  digiti  in  vas 
pertinget;  de  medone,  ijuantum  articulo  prima 
digiti  in  vas  immexli  potell  atlingere.  2,  1. 
una  quoque  liabebit  tantum  farinae ,  qnantum 
%  genua  manibiis  elevaverit  et  educere  potent 
n  domum.  Ich  wiederhole  was  ich  fchon  f.  «>7. 
be ,  alle  folche  mafte  fcheinen  nicht  fowohl  ro- 
i  des  alterthuniH  (latt  der  lirheren  zahlenmaBe 
geit*    als   gej^riindet   in  dem  bediirfnis,   die  be- 

anf  das  leibliche  zu  beziehen  und  ibr,  eben 
iS  unausrechenbare  ungewille,  in  den  augen 
Arker  fiihlender  menfchen,   wilrde  und  haltung 


.-1.     tUi    lioawecn   lail   lin  Jo  wit,    dat  ein   geU 
kare   mit    einie  doden  ader  lik  moge  varen  iiid 
Ilde   der   karen    ein   fruwe   mil   eitier  mtteu  ft 
gaen,    f»>   dat   Fei  dei  rader  nieht  enbefprengen 
reinen.    Wigand  p.  558.  559. 

4.  item  ein  kerkweg  ofte  notweg  fa!  fo  wit  lin 
man  henvare  met  einer  doden  lich  up  einem 
einer  kaiTen,  oft  einer  bruit,  dat  eine  tTOwe  ga 
to  beiden  Qden  nnbefchniil  orer  hoccken, 

5.  im  fuero  viejo  de  Calliella  V,  3,  \i\.  findeu 
gende  belliirmmngen :  carrera,  que  fale  de  viUa 
ftiente  de  agua ,    deve  fer  Uin   ancha,    que   jmed 
dos   tmigercs  con  fuas  or^as  de   ejicontrada ;    e 
que  va  para  otras  eredades,   deve  fer  tan  anchj 
fe   encontraran   rfwf/s  bcftias  cargadas,    lin   einbj 
pafen;    e  cairera   de  ganado  deve  fer  tan  anci 
fe  encontraren  duos  caties,   que  pafen    lin  emba 
erfte   angabe   von   den    frauen   mit    ihren  krligi 
erinneil    an   die   weftphftlifchen   frauen  mit  ihre 
(hoeken)  und    ffhleiern  (felen).     l)ns  ausweichei 
thiere  ill  wie  das  der  wagen  im  faehf.  reiht: 
ges  Urate  fal  lin  alfo  breit,  dat  en  tcarfeti  dena 
genimen    moRe.      Sfp.    2 ,  59.    vgl.    Schilter    ei 
fend.  ritiS'':    unde  fal  och  der  wee  der  bercgaBej 
fm ,   das   ein   egidv   voUen   wit   han   muge   us 
varende. 

U.     Vermifdite  fiiUe, 

Hier  faiie  ich  zufammen,  was  in  der  folge,  wen 
fammelt  fein  wird,  melir  gefondert  werden  kann 
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donet  aliani  catellmn,  qui  jugum  transpaff'art  poflit. 
X  alain.  82.  ill  der  Imiul  aifo  klein,  djifi  er  nit  rcichet 
V  /ruic7i  ftcgcreif,  fu  lul  er  in  luBen  ^'rhrn.  l)rei- 
cher  wiUlb. 

,  wenn  ein  frembder  ui^erhalb  der  mark  gefeiiencr  holz 
tt  der  mark  hawe  und  weg  fllhre,  ob  dorfelbe  deiii 
L)lzgreven  nichl  in  fchwere  llrafn  verfallen  leieV  ('inj<c- 
racbt:  ja,  fo  imniger  fchrickenberger,  als  das  rad  im 
Agen  in  der  mark  umgehe,  Geyener  bolzger.  S-  1*J. 
'a  jemand  mit  ^ewalt  ins  hiVgerbolz  fiele ,  was  davoii 
2cht  feiy  refp. :  fo  manchen  fchritty  fo  maiidioii  t^ul- 
M  briicbe,  der  fo  es  dem  junkern  wider  feinen  willen 
■e.     Haj^ergericlitsbegritV  55.  19. 

.  der  ricbter  gebeut  mit  briefen,  ob  es  feme  ill,  alio 
[iS  man  mit  einem  mal  hrots  nicht  daliin  ^'clangen 
5nn€.  glolle  zu  Sfp.  3,  82.  Item,  wers  fache  das  die 
2rren  von  Zie/^enbain  ein  fchloB  nfflaheii  und  buwen 
olden,  fo  folden  die  von  Aula  in  fnlLjcn ,  alfe  lunge, 
iS  ein  Mj  brotcs  nnd  ein  kcfe  j^^ewtjren  mag  ieglicbem 
lan  uad  alfo  lan^ie  bis  das  das  fdiloti  befeiliget  imd  ge- 
Laaret  wii'det.  Obernauler  w.  Wann  liuh  folde  zu- 
sn,  dali  ir^eud  einer  eiiien  menfcben  niderfchlOge, 
mge  der  zeit  und  frill  haben  loll  V  antw. :  wann  tie 
it  ihm  waren  und  daft  ein  paar  egjien  aufgerichtet, 
[en  zufammengeriehtet,  lUinden,  darunter  foil  er 
">erpen ,  fo  lan.Lre  daft  er  einm  pfcnntiigesivtcke 
dann  fort.  Wendbager  bauernr. 
dem  zimmern  von  anderer  leu^e  grund  fo  weit 
_  _  leiben  ,  als  ein  feldhainc  in  cincm  fluge  in  die 
Itige  fliegm  kann ;  wird  geachtet  auf  eines  mannea 
00  frbrilte.  Sandw(»ller  gdding  g.  39.  Eine  beftinnnung, 
er  icb  aufterdem  nielit  in  Deutfcbland ,  aber  in  den 
tabliirements  de  S.  Louis  1 ,  10.  begegnet  bin  (  Paris 
78G.  p.  250.):  gentilhomme,  qui  n'a  que  des  tilles,  les 
oil  partager  <!'galement;  mais 
ura  la  maifon  paternetle  el 
erlleht  darunter  die  ITrecke , 
ie^en  kann.  Diel'er  hahnentlug  lindet  fich  auch  in  an- 
coutuines  und  wird  veriVhiedt-ntlirh  angenommen, 
inem  ttder  zu  zwei  oder  drei  morgen  landes. 

fo  weit  mit  der  pottung  von  dem  heugrund 
als  der  l<hi-mm  (fcbatten)  von  einem  wohl- 
weichen  baum  zn  laiict  Johannis  im  mit- 
des  abends  oder  morgens  uui  fecbs  ulir  lich 
da/elbll  g.  42.   (§.  49:    als  der  fchemm  von 


Fainee,  outre  fa  portion, 
le  vol  du  chajton.  Man 
welche    ein   Uabn    durch- 


einlcUung.    maOe.    vermi/chte  fdUe. 
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und  eincn  wntjen  uiid  werden  die  nftj^el  daraus  ge- 

und    das   pferd    dafUr  Kefpannet:   folfjti  dnnn    der 

all   aus  dom  liaus,   lb  htiret   dorrelbc  all  in  das 

weide,    bleibt  aber    der  acbterwagen   vor  dein  flHIe 

,    fo   hiirt   er   nit  in  das  hergeweide.     upl>rau('h  iiii 

Hauuu.  (Steinen  1,  IsO'j.)  —  eiii  kettel,  darin  man 

*€itier   Iparcn   (luit    eiiiein    fporn )    hitredcn    kan ;   ein 

,    dar   men  fin  hohn  in  kahcn  bin  ;   fin   tiramertnch 

ergerath)  dar  he  mede  arbeidet  heft;  wen   he  den 

to   maket,    alfe   wen  men    to    holte   faren  wolde, 

aiine    he   de   perde  vt»r  den  waj^en  und  t4)  den  niid- 

ftoke    ut ,    wat    den    perdni    foUjct    pehoret   tom 

;   lind   twe  perde  vorhanden  jxelnnet  dat  diellel- 

(deichfelpferd)  darto;   ein  bode,   dai'in  ein  holl  ba- 

is,    dar  men    ein  perd  iuhlndm   kon.      Witzenmiih- 

§.  21.    ein  kettelhake,    fo   dar   twe    vorhanden   fui, 

iVerU  men  ein  dar  is,  blift  he;    id  fie,  dat  he  up  ein 

riden    kame    u.    wit    deni   voct   den    kettelhakeii 

■pe^    fo   horet    be    darto.     daielbll    p.  17.    (p.  34: 

auf   einem   pferde    geritten  und   hube  ihn  aus  mil 

foBe). 

item  ein  reifcnder  mann,  der  Uber  feld  korat  reiten, 
og  fo  viel  f<arben  aufnemen ,  als  er  in  cinem  vol- 
i7inen  mit  fcmetn  klaucii  (^lavie,  fpeer)  aufnemen 
und  nnderller  nicht.  Dothumer  landi*.  ij.  1. 
item ,  wan  einem  fcbipfen  zu  gerirht  verkttndt  (Ul) 
(er)  darzu  gehen  will  luid  kommt  an  waBer,  dartt- 
;er  gehen  muB ,  foil  er  nein  ^ehen  bili  an  die  knie 
fein  ftab  fiir  fkh  feteen;  ill  dan  das  waiter,  daB 
ihme  an  die  knie  geht,  fo  foil  er  ein  halb  meil  wega 
und  nab  und  wieder  nein  biB  an  die  knie  gehen 
'XeJn  llab  fOr  fich  I'etzen;  bediinkte  ihne  zu  tief,  mag 
im  ^ehen  und  liat  ihne  niemands  daruiu  zu  itiafen. 
ichlladler  w. 

dainach  ill  gefrai^t  worden ,   wic    weit  die  feimdatt 
fein?   habeu  geteilt,    fo  weit,   daB   man   einen    war 
JoUe  weftden   uf  der  feinillatt ,    da  follen   die  reder 
dafter    weit    vou    einander    fein.     llembreitinger 
ITBKer. 
man  foil  den  jun-ren  bauern  bewillkiimen   mit  einem 
ommen  (gefaft  voll  bieresy),    da   von  vier  kiihen  die 
I  eingehet     Wendhager  bauemr. 
ane  (in  orlof  mut  man  wol  graven  alfo  diep,  alfo  en 
mU   enr^me  jpaden  upge/chieten  mark    die  erde,    fo 
be  nene  fchemele  ne  make.    Sfp.  3,  GC. 


dnleitung,    mafie,    lynMe. 


lOJ) 


mfichte  z.  b.  das  befchreien  der  vier  wande,  das 
In  ungehabt  und  ungeflabt,  das  ausDioBen  den  kOXes 
em  daumen  feiii,  und  rell)ll  da  liefte  fich  zweifel  an- 

).  Aber  wer  hat>  iV»  daS  dainiber  hiilorifche  (icher- 
prfl.re»  im  liiine  nnferer  anpabeii  die  biene  fitzen,  den 

blinken  gelehen,  den  knochen  klinf^en  fjphiirt  ?  Ich 
■e  daraus,  well  unfeie  quellen  und  urkunden  verhalt- 
tfiig  allzu  jung  find,    eben  einen  wcit  alteren,  durch 

zeiten  tradilionell  fortgeftlhrten  recbtsziiftand ,    zwi- 

deflen  wirklicher  giiltigkeit  nnd  der  nachballenden 
erung  ein  bedeutender  rauin  liegt.  Wie  lich  jene 
ichkeit,  entkleidet  vom  anhaiiKenden  duft  der  feme 
mrtick  iiberfetzt  aus  der  fpracbe  der  iiarhwelt,  fiber- 
U  denken  fei ,  vciinogen  wir  nicbt  niehr  v.xx  wiBcn. 
nnuioglich  konnen  alle  diele  zahlreichen,  ^^leich- 
len »  in  lich  zulammenbangenden  bellimnmngen  ur- 
rlich  bloBe  redensnrten,  nmlilerifche  beft'hreibungen 
leichniffe  pewereii  fein;  zu  ibrem  bohen  alteilhiim 
die    bin    und    wieder    nacbjrewiefene    iibereinkunft 

er  gebrauche  loit  denen  der  anderen  alten  vdlker. 


CAP.  IV.     SVMBOLE. 


,    woflli',    ware  er  iiblicher   und   nicht  nnbequem, 

man    den    deutfchen    ausdruck     wahrzekhen    ge- 

len  kunnte,  ill  m\   llnne  miferes  alten    recbts  die 

:he    vollbrin^ung    eines    LielVliJyfrs.      Gewobnlicb    be- 

iich   die    fynibulilclten    handlungen   auf  prund   und 

Oder  auf  perfonliche  verhaltnille ,    und  beruhen    in 

lee,   datt  fache  oder  perfon  dabei  felbll  fninlich  und 

:h    vergCKenwArtigt    werden     niilften.        Von     dem 

lft.flrk  wird  ein  all  dargebracbt,    zum   zcichen   feiner 

Ichen  theilnabnie;    auf  den  acker  wird  ein  lluUl  ge- 

[,   ein  wagen  getahi-en ,   ein  feuer  auf  ibiu  entziindet, 

lichen  eingeiretener  l)eritznah!ne ;    der   niann    llreckt 

iger  aus,    wirft  feinen   handfchuh,    entfchubet  fich, 

lU   Ittfel  ihren  g^rtel ,   uin    verfchiedne  handiungen 

lich  dadurch  zu  bekraftigen.     Ein  kleiner  theil  ver- 


ireniglUnS  waren  ee  keine  aMfc)Uittfaliche  Iteftimmungen  und 
id  bemerkt  Eicbhorn  privuir.  ^.  334.  duB  die  crbfdhixkeit 
ide8  aus  jedem  andem  Ifibcoszeicheo,  wie  aus  dem  befclireion 

tiie  bewie/ea  werden  konnte. 
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hoauneiu  Occident  et  in  tuta  facultate  non  habue- 
indc  U»tara  legem  inipleat  —  debet  in  cafara  Tuani 
flre,  et  de  qualuor  angtilis  terme  pnlvcrtm  in  pupmo 
re  et  pi»Ilea  in  durojiello  Hare  et  intus  cafam 
debet  et   lie  de   finiltra  nianu  trana  fuas  fcainilas 

fuper  proximiorem  parentein.     quod   li  jam   pater 

ter  feu   frater   pro    ipfo  folveruiit,    fuper   forctrein 

tris    aut    fuper    ejus    filiits    debet    Ulntn    ten-am 

Die  lex  fal.  emend,  bat  fcbon  das  erlleiiml  Itatt 

pulverem :  de  iila  terra.  Ira  zweiten  S-  bedierien 
beide  recenlionen  des  tecbnifflien  wortes:  et  iteruni 
^iUuni  {-brcnt'cnida  ille,  qui  ell  ]iaupenor  jactet; 
Bie  nibriken  ;^eben :  de  cbrenecruda  (vgl.  die  von 
fT  I*i»it.  1,  ;J3I.  gefannnelten  lesarten)*).  Zui*  or- 
ang  diefes  ansdnicks .  deflen  finn  nach  dem  inhalt 
em  zweifel  untcrlief?t,  bat  man  die  verkebrteflen  an- 
en  gelroffen  utid  was  Eccard  berausbrin^  geht  iiber 
feine  kiihnllen  und  albeniflen  deutungen.  VeniQnf- 
^  iR  die  ijjemeine  erklflrunj:  darch  tiHines  kraut,  allein 
[nufl  vei'worfeti  werdoa,  wcil  ^^riin  zwar  iin  ftrenfi- 
cruoni,  croni ,  iiu  fraukifrben  durcbauK  iiur  j^ixuii, 
ie,  agf.  grene  lauten  kaiui.  Otl'enbai  bedeutet  es 
'is  kraut,  zufamniCDgefetzt  reinekraut,  die  abd.  form 
lo  fein  hreinicbrut,  die  goth.  krainiki'Ud  nder  brain- 
fid:  im  fraukifcben  wird  br  zu  chr  (grainni.  1,  1.S4.) 
ich  chrenecrud ,  unter  zugcfilgter  lat.  tiexion  cbre- 
uda  i  falls-  licb  bierin  kein  dcutfcber  dativ  annebmen 
0,  verrautblicb  n»it  rtickticbt  aufs  gefcblecbt  von 
|k^  oder  terra,  denn  ini  deutlcben  ifl  cnld,  cbnU, 
b  wiQens,  nur  neutrum.  Diefe  grammatifch  fcharf 
Rende  interpretation  Avill  ich  jetzt  durcb  eine,  auch 
die  gefcbicbte  des  fynibols  lehrreicbe  vergleicbung 
dem  iiltriimilclien  beweifen.  Livius  1,  24.  erzablt 
weile  des  bundfoblulies  zwifchen  Romem  und  Alba- 
(nec  ullios  vetullior  foederis  memoria  ell):  Fecialis 
m  Tullum  ita  rngavit :  jubesne  me ,  rex ,  cum  patre 
Btu  (»opuli  albani  fuedus  ferireV  jubente  rege,  fagmi- 
%   inquit.    te    rex   pofco.      Hex    ait,  pHram   tollito. 


il.     Ovomfcb  478.),  To  koninc  das  fymbol  felbll  fQr  anderc  fUle 

(ro.    die*  Uelle  Ichlt  in  den  altcAcu  hlT. 
*|  wie  fich  d»ii  wort  audi  iu   cine  mJiUi.  2I.  in  5,  2.,    wo   vom 
ith}    der    zifgeii    gehanUelt    wird ,     verirn    hat ,    begreite    ich 
;   trio  klarer  beweis .   ia   welcker  unorduuag   licb  dieTe  gloOoo 
leu. 
*)  ForcelUni  f.  v.  fAjno^n* 


einleilunff,    fytnhole,    erde  «.  ffras^ 
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pinquos  proprios,  tulit  cefpitcs  de  his  dnobus 
rides,  limiliter  et  frutecta  virida  ad  |dantanda  in 
\irginis  Maiiae  et  veniens  ad  domnum  Hittonein 
um  ibique  coram  cuncto  clero  atqne  popnlo  ad 
blemnitateiii  ron^'ret^'ato  aa'^flit  ad  altare  f.  Mariae 
tiper  pofuit  cefpitcs  et  fnitHi.'ta  ad  niemoriam 
Sternam,  quas  tulerunt  Oadalpald  presbyter  et  Otolf 
kcbus  et  plantavenuit  eas  in  rlauftro.  Meichelb.  421. 
28);  has  autem  iupra  fcriptas  res  et  territ^ria  eccle- 

t Mariae  coneedo,  infuper  per  cultellum,  feitucain 
J,  wanloneni  et  ivniman  terrae  atque  rainum 
TJs  lefptimam  facio  couceflionem  et  me  exinde  foras 
Ifaiu  wali)ivi  et  abfeiitem  me  feci.  D.  Calraet  1. 
p.  524.  (a.  1107):  max  lit  firmias  Habilinsque 
cum  ramo  et  cefpitc  jure  rituque  populari  idem 
eft  rationabiliterque  finnatum.  Miraeus  not. 
p.  135.  (a.  i»03.);  qui  lefi^e  falicba  vivere  y\\\  fu- 
—  per  wafoncm  terrae  et  raiuum  arborum. 
itori  antiq .  2 ,  1 3H.  (a.  !)52) ;  cum  viridi  fejpite, 
riridis  ramus  infixus  exillit.  Sliraeus  dipl.  belg.  cap, 
[a.  1304):  bei  uafen  und  be!  zwi.  Haltaus  2186;  ill 
jker,  wiien  oder  garten ,  he  fal  einen  kloi^  uO  der 
uraben  nnd  jenem  den  in  fein  hant  than.  Schminke 
ro.  Kopp.  1,  500. ;  verlet  an  den  gehegeden  dinge 
wabilf^d  mit  ener  ffriitien  foden^  als  in  dem  Innde  et 
t  is.  Weilitbaien  4,  31lii.  (a,  1415);  were  das  pfand 
lait,  das  foil  man  liefem  mit  dem  gmnde  u.  mit 
Kremer  cod.  dipl.  ardemi.  p.  502. ;  foil  durch 
n  Oder  landpoten  aus  dem  haus  ein  fpan,  aus 
acker  oder  wifen  ein  erdfchroll  oder  ica/e«  ge- 
Hi  werdcn.  reform,  norib.  11,  2.  (a.  l'»64);  und 
anteqifand  ein  haus  M'ere ,  daB  der  ftadt  oder 
lecht   daraus   fchneid  ein  fpon ,    were   es  ein  wein- 

Wedelio  ad  leg.  CU.  f.  t.  feUuca  fcbildert   deu  ftaodrirchen 

n&her:    cum   fundas  vel   donatur   vel  venditur  vetus  ejni 

ce/pitr-m  ex  illo  fondo  fodit  cultro,    non  qaadratum  ,    fed 

ttnui ,  Utnm  niioqiid  verfu^  digitos  quatnor^  cui,  (i  pmtum 

git  hrrham  .  li  ager,  rawuf'culum  ^   qnatuor  circiter  digitoB 

nao  imagiiio  fundum  repracrentans ,  iiti  optimiifl  maximus- 

cam  eo  I'lilicct  omni ,    quod    folo    continctur   quodque  in 

uraliter  crcfoit.  hunc  cofpitcro  defcrt,  traditque  in  manum 

oi  feu  mejoris  (raeiers.  villici).    Mejor  deinde  acceptum  ce/jn- 

•um    fua  /rfluca  trudit   emtori   vol    donatorio  fob    his  verbis: 

iilum    fundum    mihi    per  N.    in  manua   prael'eates  deportatnm 

ue  tuai!  trado  atque  inuuitto  te  in  roalem,  nctaalem  et  cor- 

poirerfioRem. 

•■  D-R.A.    S.AuBg.  H 


U  S7iz  flin 
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et  ramos  de  arboribus    intigant,    n&juiicli  ciufodi 
nbedenklich    zu    lefen   zurfoiU.     Andere  von  Schiller 
OnigHh.  p.  6;)2.   angefUhrte   hll'.   geben  zurb  und  eu" 
das   f  IftlH  Oeh  imr   aus  dcin  zugetretnen  t  erkla- 
vgl.    die    Diut.   1,  335.   ^efaiimielten   lesarten.      Der 
It   diefes   gefetzes    lehrt    uns    ilbngeiiii    einen    neuen 
audi    dcs    fviiibiiis:    es    wird    liier    gar    nicht    beiitz 
rtragen,    foiideni   von   eineiii   greiizilreit  ill   dit^  rede, 
t  deu)  llreitigen  gruad  wird  eine  fcholle  gegraben,    vor 
comes    gebraeht    und   in    ein   tuch  gefchlagen,    ein 
ipfgericht   fitil   entfcheiden    und   bcidc  kampfcr  berfth- 
dieie   erde   mil   ihren  frhwertern.    Nach  einer  uierk- 
idigen  llelle  des  bairifchen  gefetzes  17,  2.    diente  daa 
bol    zur   tirraation,   nicht  zur  tradition,    welche  fcbon 
gefchehen   vorausgefetzt  wurde.      Uatte    namlich  je- 
td  fein  eignes  grunddilek   verkauft  und  iibergeben  und 
dritter  trat  ruit   anrpriicben  auf,  fo  muile  der  ver- 
crfer  dem   kaufer   das  gut  beMUgen,  welches  (uiron*) 
M*  ftrmare  hieU ;    es   war  eiiie   feierliche   wiederliolung 
tradition  und  gefchah   auf  folgende  weife:    per  qua- 
an^mlos    cain[>i    aut    defignatis    terminis    per    haec 
a  tullat  de  ipfa  term  vel  aratruui  circumducat,  vel 
crhis  aut  raiuis,  filva  li   fuerit:    ego   tibi   tradidi  et 
inie   finuabo   per  ternas  >ices.     dicat   baec   verba  et 
dextera   manu   tradat  (erde   und   gras  dem  kaufer); 
finiftra  vent   porrigar   wadiuui    buic,    qui   de   terra 
mi   wallat.     J'agt   dicier :    injulle   finiiaJli   (farfuirotiis), 
entfcheidet    kampf   zwifchen     beiden.       Daa    verbuin 
pre  in  den  zwei   letzten   Hellen,    To   wie   in   der  ange- 
rtcn    freifinger    urkande    von    828,    abereinftimniend 
dem   ausdruck   der   forme!   bei  Livias,    IftBt  vermu- 
,    daB   man  in   der   friibilen    zeit   die   erde   nicht  fo 
ll  ausfchnitt ,    als  niit  der  hand  griff,    daher  das  in 
o   colhgere    der   chrenecnida.     Aucb   lliimuen  damit 
qtuiinor   anguli  der  lex   fal.   und   bajuv.      Aber  nach 
lex   fal.  wird  die   erde  geworf'en,   wovon  die    andern 
fpiele  nichts  liaben.    oder  dilrfte  dafUr  angeftthrt  wer- 
,  daB  das  a;^!*.  verbum  torQan  gerade  zu  iverfm  be- 
et ,    man   licli   alfo    unter    torf    etwas   geworfnes   zu 
en    hat.     Dides    werfen    kouimt    auch   beim    fymbol 
feituca  vor. 


')  verwibodt  mit  Tuerjan  (jumre)  Cuar  (rorpouTom) ,  alTo:  f«ieT- 
QbenuitworteD. 

H2 
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a,  at  fwa  brat  fuin  fkot  wardar,  oc  fkote  famftn 
VuV-it  (fobald  gefchOtet  ill  und  der  fchooB  zufaranien  ge- 
faUel^,  tha  fculdi  man  thagflr  warn,  widar  warn.  Am 
un\lUn\dlichrt.on  handelt  von  der  fache  das  unjiednickte 
i\Ue  Gu\at>injis  fieletz,  ndelsl.  cap.  *2S.  (nach  Paus  iiberl'.): 
nu  kiober  luand  lord  udi  folkeforfamling,  da  bor  tinjj- 
^ttlind  at  fkii'tde  ham  iorden ,  han  fkal  hicmllaviic  den 
'ilgende  og  liden  lUvno  ham  til  tint's  og  der  fiirc  line 
^idner,  at  han  h>vligen  haver  llavnet  ham  hiem  og  der 
til  lings ;  han  bor  at  tage  mnhlen ,  foiii  i  love  er 
Idt ,  ved  alle  firt^  hitimer  af  ai'nelladf t  og  i  hoifadet 
der  bvor  ager  og  eiig  mtides  og  hvor  fkov  og  mark 
►des  og  bcvife  med  vidner  paa  tinget ,  at  han  haver 
itleligeii  taget  ntnhlen  og  fOre  fiden  andre  vidner,  fom 
ir  1  ^^^  deres  kirtb.  nu  om  diOe  vidner  fiires  ham 
«lde ,  4a  bor  tingnulnd  at  fkiiide  ham  iorden  med 
Oenta^,  Berne rkenswerth  ill  vorziiglich ,  dafi  bier, 
'^  falifcheii  nnd  bair.  gefetz ,  die  erde  ana  den 
^nh^ln  der  feuerliatte  und  da,  wo  lich  acker  nnd 
,  "^a^d  mid   mark    begegnen ,    aufgenommen    wer- 

j^Ji^'h  nicht  Rucb  die  aUfachf.  fage  (oben  f.  H9.  00.) 

thiiringirchen   erdc,    die    der   Sachfe    in    feinen 

[>  ?  '^U'fiong    ( quid ,     li    de    illo    jmhere    linum    tibi 

^^^f"       ^^   "**"^   cunctatus    aperit   linum   et    accepit 

ftuf  einc    der    nordifchen    feotation   ganz    ahn- 

'li/che  haudluMK  zu  giiindeuV 

'Oif  i/l  aher  tioeli  eine  andere  anwendung  des 

S!i?ei>ilflct,    vnn    welcher  gleichwohl  in  Deutfch- 

iv>/'/2ai)den    (ind.      Namlich    in   Aleniannien 

fj'eh^^  j>    fet/ten  die  kHmjifenden  ihre  fchwer- 

^^/^/i/ttick   und   frhwuren  (tunc  ponant  ipl'am 

ii0ffgr>    ^^    tangant  ipfaiu  cum   I'patis   fuis.   cum 

,^      rfobent  et  telliticentur  deum  creatorcm). 

ii/idL    liedem    ftolJen   rchwihende    helden 

-^         a^Ti      dvh   griff   in   den   erdboden.     Vilk. 

^^j'^rt        ^idnk-ur  kongr   bra    a   bak  for   aptr 

^^  ^^-^      ^*#i     t    iordina    enn   hiaUiim    ftydr  hann 

-'^^^^ne  dm  ma>re  reht  vernara, 

*>«•  die  erdefi,  u.  zuo  dem  Heine  kam, 

f?Taf  Ludwigs   zwidf  ritter   ( in  der 
^  )      mit    in     dk    erdc    yclkcktefn 


i^ 
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;  |>d  fkyldu  |KJir  g4nga  undir  3  iardar  men  ok 
^at  ei(ti*  peirra.  fA  leikr  pein'a  var  a  pa  lund,  at 
flcyldi  U|>p  fruir  torfur  httitfar ,  peirra  endar 
tu  ailir  fallir  vera  i  inrdu,  eii  heimta  upp  lyckjur- 
fvA  at  luadr  mtttti  gunga  |)ar  undir.  I>orlleins  faga 
t^  fonar  cap.  21.  p.  214:  peir  vokvudu  fer  blods  i 
ft  ok  gentfo  undir  iardar  men^  uk  furo  par  ei(ta, 
rer  fkyldi  annars  hefna ,  ef  iwkr  |)eirra  >rdi  ined 
mm  veginn. 

illelluii;^  uuter  dem  erdrafen  und  der  kniefall  fcheint 
r  demUthi)L,nin;^    des    fchworenden    raenfrlieii    vor    der 
fceit,  eine  feierlicbe  ieinii;unj,'^  vor  der    weit  anzudeu- 
I   Daher   auch   der  klfiger  den   fdmldigen  beklagten 
kericht  luithi^^en  konnte,    unter  den  rafen  zu  treten. 
tadoela    faga    cap.    38,    p.  134 :    Bergr    IjIVi    hiiggiuu 
inavatns  pinjis,  ok  bio  pan;,'at  til  nulla  lu'reidflu;  ildan 
\  n)enu  til  pinys  ok  leitudu  mu  Jk'ttir.     Bergi-  kvadz 
innndi  fObn'tr  tuka,   ok  p>i  at  eins  firttaz,  at  JokuU 
i    muiir    3    iardar    wni ,     fern    pa    var    fidr ,     eptir 
\  gcrninga    fina   ok   fva  litil!«>ti  (ik  vid  mik.    Jokull 
fyrr  umndi  hann  triill  taka,    enn  hann   lyti   honuni, 
Binn  kvad  pctta  alitani'U  ,    ok    mun    ek  ^janjjja    undir 
r    meiiit.     Ber^T    nuclti   pa :    fvinbey^^i  ek   nii    pann, 
icdltr    er    af  Vatusdu'luni.      porlleiiui    uuelU :    pat 
ir  pu  eigi  at  uja*la,  en  pat  nmn  f}Til  i  nioU  koma 
m  ordum ,  at   ek   mun   eigi  \^AXi^d,  undir  tleiri.    So 
hier  |>orfleinn,    nacb    Ber^s    Ubcrinatbigen    worten, 
r  untcr   dem   rafen  zu   ftehen   verfapt ,    wird   Niala 
|.  als  fchimptlich  vor)2reworfen ,    fich   diefer   Imndlung 
Zogen  zu   babcn:    fidan   kevi)tir   pu   at   pra'lmn,    at 
upp  mrdar   rnvn   ok    fkreid   pii   par   undir   uui   not- 
Der   rafen   konnte  losbrecben    und   den   darunter 
adeii   befcbadijren,    in    fofern    war  es  uefahrlich  und 
J    gottes    urtheil    zu    vergleichen.     Im    ilnne    eines 
Ben   beweifes    der   unfrbuld    oder    wahrheit    wird  des 
Uifaugs   in   der  Laxdopla   laga  rap.  18.  p.  56.  60.   ge- 
lt :    pat  var  pa  fkirtia  i  pat  mund  ,    ad  [iduga  fkyldi 
'r    Hwdnr    mrn,    par   er   ("rfa    var    rillin    or    velli, 
da  eudarnir  torfunnar  vera  faftii*  i   vellinum,    enn   fi 
r,   er  fkirfluna  fkyldi  fram  flytja,   fkyldi  par  g^ga 
r.  —   pa    vard   fa   fkirr,   er  uudir  iardar  men  s^ck, 
jrfaii  ft'Il  ei  a  hann. 

eiiifiibrung  des  chrilleuthumb  horte  diefer  beidnifche 
auch  auf. 
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Tengeu  aurufuiici.    Uiiterthftnif^e  trui^efi  iln-era  lierrn 

llid   waficr,    weiii>;iU^iis    le«t   I'l*    DHrius    iWni    Idan- 

B  die  i^cbnnuiite  )jabe  mis:  dtonthri   iw   rrw   /Iw^d 

fl^v  te  xal  id(i)Q.     Herod.  4,  1211,      AridfTs  in  deiii 

liede  von  der  L'li^arn  einwandrnin*: *),    At|iiuis  k'<?- 

r    fnllt   iich    iMTit*    flaft'hr   iJoiuuiwal^er ,    niniiiit    pin 

n'dr   uiid  gras   (fold    uiid   fii;    ftioplio    11:    foldet 

liamar  kereflotei  und    lia^^t  es  zu  Arpad  nacli  Sie- 

rgen,   der   nun    kraft  dicfer  f>'ral)ole   nach  Un^am 

und  das  land  bebauptet. 

,  in  der  rechtsfprachp,  bedeutet  ganz  das  lat.  cnl- 
dler  calamus,  womit  es  wortlich  einerlei  ilt;  nicht 
re  (Ipica,  arilta),  fondern  den  peknoteten,  geglie- 
llenj:el  des  iJiefchoBten  koms  (culinus  seniculatos, 
is;  dat  koni  hevet  ledekene.  Sfp.  2,  01.)  Auch 
t  ausdnicke  ftipula  und  feftuca  entTprechen  ihni» 
elrhen  alien  es  in  mittellat..  urkunden  iiberfetzt 
wie  in  den  flltellen  i'prat'hdenknialem ,  z.  b.  Iialni 
K.  21  •.  halm  felluca  enim.  3'.I6.  halm  culnms 
411.  Diefer  halm  wird  nun,  zam  zeichen  feier- 
aiiftaRnng,  entfa^ung  uder  kilndipung  mil  der 
geworfen ,  pereicht ,  geprilTen .  bald  von  den  be- 
ften,  bald  vun  deni  richter. 

Itelle  und  uusfuhrliilifte  Helle  tiber  den  gebrauch 
nhois  entliAlt  dus  ial  gel'etz  tit.  49.  Der  fall  ill, 
d  will  lein  put  anf  einen,  der  nidit  fein  uatUr- 
erbe  lit  (qui  ei  non  periinet)  iibertrapen,  eine 
erbtinfetzung  nmft  in  f{dgender  weife  gefcbehen: 
onvenit  obfervare.  ut  tuiiginus  ant  centenariiift  nial- 
dicent.   et  foutum   ipi'o   inallo    habere    debet   (de- 

pollea    in    ipfo    niallo    requirant    (beBer 

irat)  hominem .  qui  ei  non  periinet,  et  lie  fiffucam 
aifum  jaciet  et  ipfe  (I.  ipli),  in  cujus  Inifum  fiflu- 
jactaveril,  dicat  verbum  de  fortuna  fua,  quantum 
>luerit  dare  ....  pollea  ijtfe,  in  cujus  Jaifum  pjlu- 
jmiavU  f    in    cafa  ipfius  manere  debet    et  holpiies 


)  j^edr.  in  R^Ttti  Mikl6s*  ele^ea  vcrrei.  PosToabann  1787. 
1-258;  die  G&ge  mil  abweichungen  aach  in  deal  anon.  Belae 
ins  (bei  Schwundtner  I.)  cup.  14.  16.  38.  39;  in  Tbwrocx  2. 
2.    8:    in    Mflgleiun   chronik    cap.    11,   12.    13.    und    in   an- 

tgl.  Anton,  SMrma^r  Uuui;&ria    in    parabolin.  ed.  2.    Budae 

p.  30. 
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wirtung  der  g&ile  im  haus,    der    zweite  halmwurf 
in  getrenwart  von  zeugen    fjefchehen,   da   lie  gegen 
einfpruch   bellftti^on    konnten.      Nach  einer  Marcul 
f(»nnel  (I,  IS.)  frheint  aber  der  erblalier  die  fellua 
in  den  fchooR  des  erwAlilten   erben ,    fondern    in   d* 
kOnigs  ceworfen    zu   haben    (nobis   per   fifho-am    vii 
WfTpilfe    vel    condonalle) ,    der    dann   die   f^titer   ih 
lebenH/.eit ,    nach    foineni   ahleben    dem   ernannten 
verlieh;  (juod    iplas   villas  )wbis  voluntario  ordi 
p.   4.)    virus    ell    laefowcrpi/fe    vel    condonalTe , 
praedit'to    viro  .  .  .   t'oncefl'niius.      Das    wort    laifutt 
laiius    (laeifuiii,    lei  1*11111 ,    lofiiin ,   vgl.  Diut.  1,  330. 
icb  nicbt  ficher  zu  erklaren,    luuft   es  aber  fiir  anc 
haiten,  fcbon  weil  die  altfrflnk.  iimndart  keinen  dn 
gen  ai  hat  (vielniehr  dafUr  0,  wie  rhri-ne  lehrtjT* 
bietet    kein   deutfi-her  dialect  einen   nusdnick  lais 
leg   dar   niit   der   bedeutung  (hius,    die    doch   den 
nach  kaum  zu  bezweifeln   ill,    obgleich    lie    lich, 
wiftens,     bloli    aui*    des     Fr.    Pithou    glolTe    grU 
SdiooR    und    werfen    erinnem   ohnehiii   an   die   nu 
fcotation,    wo    kOnig   und  mahlzeit    auf  ahnliche 
vorkoiumen.    Der,    auf  den   die   felluca   geworfen 
bewahrte    lie    und    gieng    damit    vor   gericht,    we 
gegeiillioi!  feine  verpflichtung   unerfiillt  HeB  (fidem 
nohicrit  perfolvere).    lex   I'al.  03,  3;  tunc   ille,    c 
facta  ell,  atnbulet  ad  graviononi  h»ci  illius   in   cuj 
nianet,  accipiafquc  ftflitcam   et  dicat   verbuin    (d 
forniet).      Die    Helle    zeigt,  daQ  der  halmwurf  ni 
bei    nboi1r«gin»g    von   gnind    und    boden,    fonde 
jiijamlcin  feieiiichen  vertragen    iiblich  wai". 
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rip.  31.  multe  der  fiir  feinen  knecht  einflehende 
mil  halrawiirf  geloben   (cum  frftuea  Hdeni  faciat). 
Ibertrug   dem    nndeni    dmt'h    feUuca   die    fuhrung 
handel  vor   tjericlit:    oiunes    c^aufas   fuas  per  fefln- 
vifus   ell   coinmendan'o    Marc.    I,    21;    durch   fe- 
irden  crbftrhafteii  i^etheilt:    et   per   ftJlucuui  omnia 
m   elTe.     Marc.  2,  14.     In    einer    fupplication    des 
voiii  jahr  803.),    das   lich   beiin   konit;  fUr  die  be- 
:    der  prieller  vom   kiiegsdienft.  verwpndete,   heiftt 
'oliteiiiur    oiunes.    ftipnlas    dextiis   in    iiuiDibiis   ^c- 
,    easque   propriis  e  manibus  fiicuiitvH  ....  nee 
acere ,   nee   facere  voientibus   conrentire  (Geor^ifch 
Balaz  1,  403.  VIS'J.)     Carl  den  einfaltigen  verwarf 
»lk  durrh   feierliclies  halniwerfen :    (proceres   Fran- 
conjn"egati   in  canipo  more    folito   ad   tractandum 
)Iica  regni  utilitate,  unanimi  coiifilio,   pro  eo,  quod 
mentis   erat    idem    rex,    fejlnms  inauibus  proji- 
rejeremnt  eum ,    ne  efTet  eis  ultra  fenior.     Ade- 
cabanenf.  p.  164.     Fidem  et  honiinia,  quae  Imcte- 
obis    fervavimus,    cxfejtucamtts ,    daumamus ,    abji- 
finita    refponfione    ilia,    arrqjfis   f'e/lttcis   ex- 
veruiit  illorum  bominum  fidem.     Galberlus  in  vita 
comitis  llandr.  nr.  65.      Diefes   f>Tnbol   bekraftigte 
LMdfchwure ,    in    einer    m"k.     Chlodowichs   von    001 
92:  quot   et   ita  per  fifluct  vifns  e(l  acbranmille*). 
■on  dipl.  p.  474.    Bouquet  4.  nr.  74. 

han|»teinwendun^  lindet  e«  freilich  bei  auflaQung 
mndlliicken  durcb  gelchenk,  verkauf  und  ver- 
Unzahlige  foldicr  urkunden  baben  am 
die  forinel:  flipuhifionc  fnhnijca  Marr.  2,  3^  4. 
iild.  2,  16,  20,  41.  Neu^art  nr.  12.  (a.  744)  nr,  23. 
B);  potellatem  culmo  juhmxam  trad.  fuld.  1,  0; 
lem  flijndatioHe  conntxam.  ib.  1,  20**).  Hier 
indere  belege:  per  fua  ftfluca   fe  exinde   in  prae- 


achraTQire,  adchramire,  adhratnire,  arramire,  aUfmns.  arra- 
rruraicr  bedeutot  geloben ,  beftatijfen  und  gilt  von  krieg, 
QfiriiiB  u.  a.  m.  trI.  Do  Cange  1,  155-159;  ca  ill  kein  bo- 
>  Tymbol  ,  b&ngt  nicht  mit  ramns  (aft)  zufammcn ,  fonderu 
a  mbd.  rfLmen. 

es  ftcbet  bald  nixas  bald  nexas  gefchrieben,  offenbar  aber 
partic.  VOD  nitor  zu  loiten  .  nicht  von  necto ;  und  wenig- 
s  diefer  formel  darf  uicbl  (mit  Kccard  fr.  or.  1,  653.)  be- 
werden ,  dafl  ins  pergnment  der  urkunde  oft  wnten  der 
Bfteckt  worden  lei.  Die  Tucbe  ill  nicht  abzulengnen ,  vgl. 
a.  Du  Cange  3,  lb22. 
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aQcb  hieB  es:    halmclkh   Ubergeben.     Amoldi 

) ;  den  ausdruck  hahnwutf  fuhrt  aus  einer  leij)- 

le  Iliiltaus  783.  an.      Oft  lleht  audi    bloli :   mit 

Delege :  hat  diefclben  giiter  in  unfere  hande  nnd 

der  ei^enfcluift  derielben  jfiiter   uns   ufgegebeii 

o^ben ,   als  das  ycwidinlichen  ill.      Schiller  gloIT. 

21»6);   aurh   ei^en   uud    fiien  wir  in  die  hnben 

ir  gut  gefriet  und   geeignet   fint  undo  verziben 

reciiten   mil    vorfchufiung    der  hnlmc.      Schott- 

•eyUg  nachl.  2,  342.     (hennebergcr  urk.  v.  1328); 

1  wir  deii  felben  kaufiTn   ufgegebeii   mit    inuiide 

bn    oiis     des     verp'JwT^ien    mtt    hande    und    inii 

Is   fitUich  u.   gewoulich  ill.     Eccard  fr.  or.  1, 

1357);   mit  kdmc  iiid  mit  munde.     Ritz  1,  90. 

;    mit   inund,    hand   und   htdm.      Hodni.  p.  889. 

;   und    hat   das   aufi^'etj^eben  mit  nmnde  und  hat 

verzihen    und    abgethan    mit    liand    und    hahtie 

abnlicben  litten  in  Frankenlande.     Ltinig  reiohs- 

fpec.    cont.   2.    fuiipl.  2.    p.  27.    (a.   U06);    mit 

und  u.  hiilme,    belchr,  von  Hanau  1720.  p.  109. 

;   verfcheufte   mich   des   mit  liant  und  halm  und 

und  lentlirh  ill.     MB.  24,  558.   (a.  1411);    uf- 

,t  einem  halm ,   mit  hande  u.  mit  munde ,    offen- 

des  richs  ILralien ,    als   gewonlich    ill.     Oberlin 

324);    mit  halmc    und    mit    munde    bcvelhen. 

00.   p.  136.    (a.  1442);    mit  mund,   hand   und 

kenikin  cod.  dipl.  nr.  285.  (a.  1447);    mit  des 

bf\  alfo  gewiihniicb  ill.     Obevl.  I.e.  fa.  1450); 

andern  das  feiu  mit   mund,    hand  u.  halm 

2,  222.  (a.  1407);   nnd  verzigen  lich  mit 

,  ,    aller   der  gerechtigkeit,    die    M   an 

en   acker  gehabt   haben.     SiebenkecB  beitr. 

91) ;  mit  munde,    worten  u.  halmc.      Bodm. 

9a);   alle  verzicht,   verraftchtnis  und  Uber- 

nn   laiidfijerifht    mit  mund   und  halm  iiber- 

eberjzer  landr.  2.  lo,  1  ;    und    haben    daruf 

hwils  uidereu   zehends,    freie   und  lediglich 

d   des   auch    mit   umnd,    hand    und  halm^ 

land   titte,    herkommen  und  gewonheit  ill, 

fchb>lien),    verziehen  u.  entAuBert.     Wert- 

,  289.    (a.  lJ09);    es   haben    beede   theil 

mil    aifi]}'hcn   des   halmtn ,    als    gewohn- 

ifeni    handen    gellellt,    befohlen    und    frei 

rl.  I.  c.   (a.  Iuo7).     Narb    dera   Bendor- 

ileigen   die  abgehenden   dorfobrigkeitea 
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\pr€  le  fefht  (IHxi)  fllr  auffagen,  aufgeben,  das  land 
n.     Iiu  roman  d'AJexaudre 

va  t'en  en  ta  contree,  r^rnqms  e/l  It  fefttts.     Roquef. 

1,  5ii3». 

il  t^elhiet  rotnpre  k  fc/tu, 

va,  (i  vuide  toll  iiion  ollel!     Meon  IV,  10. 

qui  jadis  rompi   Ic  feflu   au   mondf.     Du  Cange  3, 

von  oineiu  der  Gcb  begibt.  vgl.  Pafquier  rech.  ft, 
Rompre  lieifit  hier  nicht  enzwei  bretben ,  rondeni 
aim  vum  boden  abbrechen,  um  lich  feiner  fymbo- 
zu  bcdienen. 

erwabne  irh  hier  eiiier  zuzieliiing  des  llrohbabns  in 
I  befondeni  fall  der  eidesnblage :  wurde  ein  ganz 
u  obne  hausgelmdu  lebender  mann  nachts  niia'derlich 
lUen,  fo  nahni  er  tbfi  haime  vnii  feineni  ftrohdach^ 
I  bund  am  feil,  di«  katze,  die  beim  heerd  gefeBen 
deti  habn  dor  bci  den  biibnoni  gewacht  liatte,  mit 
Jen   ricbt^r   und   befchwur  den   trevel.     Job.  Mailer 

izergefch.  3,  258. 

er  balm  trifft  in  einzelnen  fallen  mit  dein  gebrauch 
erde  und  des  grains  zufainnion;  naineiitlicb  gelten 
Qiin  in  Oberdentfchland  die  ausdriicke  fchivficn^  ver- 
fieri  and  fcotatio ,  wie  in  Scandinavieu  von  der  erde. 
er  ill  ein  abitracteres  wabrzeichen.  Die  erde  oder 
rafen  mulle  von  dem  gnindltiifk  fclbll  genommen 
en,  uber  welches  verfiigt  werden  lullte.  I)er  halm 
iiberall  aufgenommen  werden ,  felbll  auf  dem  ge- 
platz ;  er  hat  darum  vie.l  allgemeinere  beziehungen, 
nicbt  bloB  lymbol  fUr  die  autiiiBung  von  grund  mid 
I),  ftir  landri^umunt^,  fundoni  iiuch  fur  andere  verhftlt- 
nnd  gelabde,  wo  irgend  eiwas  aufzufagen,  freizuge- 
zu  verzichten  iJl. 
iagegen  fcbeint  mir  das  fymbol  des  halms  Ortlich 
fo  verbreitet  und  das  ill  fehr  zu  beachten.  Unter 
alten  jiefelzen  gedenken  der  felluca  nur  das  falilche, 
rifche  und  die  capitularien ,  grade  in  den  landeni 
frankifchen  und  ripuurifchen  gebietes  bat  Ikh  der 
ynxrf  zulflntrll  erhalten.  In  Alemannien,  Baiern 
der  Lombardei,  lehren  die  urkunden,  ill  er  gleich- 
im  fchwang  gewefen ,  was  man  nicht  zu  erklaren 
hi  aus  dem  eintluR  tVanklTdier  oberlierrfdiaft ;  die 
Ke  fchweigen  von  vielem.  hachlifche  und  friefifche 
keimen   aber  wirklich   die   felluca  und  den  balm 
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yof    1(71x6 y   ein    diinner   llrobhalni    war;    nicht    von 

sm   ruthenfchlag   wird    geredet,    von   imfiaXX^tv   und 

arc    vieimelir.     AVie    aber   das   deutfche    fymbol  dee 

ms   bei  antiaBung  von   grundHQcken  ueben   dem   der 

rcbolk   vorkam,   fo  lehrt  uns  Gajus,   dafl  auch   das 

■Omifcbe  manum   conferere,   wie   mil  der  gleba  (oben 

20.j,    mit  der  feiluca  ergien(<:    (1,  19)  re  in  jus  per- 

ta  agi  debiiit  in  bunc   fere   modum:    qui   vindicaturus 

t»    rem    apprehendebat  feftuciim  tenens   et   rei  fr/hica 

}ofiia   dicebai   earn  luaui    eH'e,   quod   fecit  et  adverfa- 

s  eodeui  luodo.     Und  da  die  deutfcbe  feJluoation  nicht 

&  bei   agrarifchen   vertrRgeii ,    fondern   bei   vielen    an- 

•n   angewandt  werden  komite,  glaube   ich  ,   dafi  auch 

altroniilche   lii'h   weiter   iM-llreckt   liube ,    als    auf  die 

dicatiiinen ,   ja  dali   die  fttpuitt/io   uiipriuiglirli   zni'am- 

nhange   nut   einer   fnubolirtheii    handlung,    wobei  fti- 

la    gebraucht  wurde.      Die   fi)atcre  zeit   bedientc   Tich 

:n  nur  feierlicb  gelobender  worte  ,  auf  deutsche   weiie 

.zadrUckeii »    fie  fchloft  den  vertrag  mit  mund ,   nicht 

Ixr   aiit  halra.     Wie   foil   man   foull   den  namen  (lipu- 

ft  erkiarenV    ihn   mit  Paulua  und   den  Inltitutionen  ♦) 

aeiiiem    veralteten    lUpuluni    fUr    tanmn   abzuleiten, 

Kit  gezwnngen,   es  I&fit  ilch  in  den  iiberbleibfeln  der 

Kt.   fpracbe    kein    folches    adj.    nachweifen.     Dagegen 

in  der  gebrauch  der  feiluca  oder  llifiula  bei  der  vin- 

ion,   yde   iich  auch  in  Deutl'cWand  der  halmwurf  fttr 

dilQcke    zulangll   erhielt  ,    uicht   bezweifelt    werden. 

kommen    nun    zwei    freilich    jilngere    zeugnilTe. 

oiig.  4 ,  24.     {lipulatio    a    Itipula ,    veteres  enim 

do    fibi    aliquid   proniittebant  jlipulam  taiaitcs  frmir- 

•/,   quam   iternm  jungentes  fponliones  fuas  agnofce- 

Lex  liomana,  Paulas  2,  2.    (Canciani  4,  509»): 

hoc  eA ,   ut  unus  de  ipfos  level  fefiucttm  de  terra 


tertAt«iD  vindicabat,  diceus  quaedam  verba  rolemiua,  atque 
Tir^ula  iUa  Tiodicta  vocabatur.  Imponert  fagt  gleichwohl 
Oajus. 

obliffationtim  fJrniandarum  f^ratia  (lipulationes  inductae  Tunt, 
qoadam  Terborum  folennitate  concipinntur  et  appeUatae, 
per  eaa  Erciitaa  obligationum  ooDllringitDr;  Itipulum  enim 
•  finnum  appell.tverunt.  rec.  feat.  5,  7.;  qua«  (ftipalutio)  hoc 
t8  tnde  utitur,  quia  aipulum  apud  vetcrea  firtuuiu  appella- 
p  forte  a  flipite  defcendene.  laUit.  3.  15.  pr.  Stipula,  fbino- 
ihea  kunea  i  in  der  wurzeliilbe,  Oipea  lances.  Des  Feltua 
^arro  berloitunff  ?on  Aipa ,  ttipia  oder  Aipare  (QberaU  mit 
i)  geben  dieicu  aoAoB  moht,  widerlUebeu  aber  fonlt 

>s  X>.£LA.  3.AuBg.  I 


ft,    dan  tpabol  tt 
HpchMim  coL  156!^ 


que  renm  Ten£taoii» 


C,    Afl. 

DiefMi  rjmbol  b&t  mehr  flJmiiclikeit  mit  6.i 
md  <t«ft  rafeiw,  aU  mit  d^m  dea  halms 
•elcrrland  oder  wiefe  Qbertragen,    To  genugt 
od«rr    dun    rafeniliick ;    war    es    bamngarten 
w«tinb«rK,   fo  iitie^tti  ein  laobzweig,  eine  re 
mill   in  die  fcholle  geReckt  oder  aach  allei 
i(U    m'nl*^n.     iJaber   die  fonneln:    cum   ce 
emu  nljiite  el.  nridf  ramo  arb<iris,    cum  c 
(rrh^    fn<:hr.    niiL   tone  un  Uchjey   altfranz 
;jiir   bnl»o»;    fchun   in  der  lex  bajuv.  17, 
lllvit  (i  fucrit,    in  der  lex  alam.  84.  et  rat 
huM  intii<;wit  in  ipfani  terram;   vieic  belege 
jiijt    iuulj^d    beigcbracht   wurdeu    lind , 


mnkihiftrf,     fyniholf,     nfi. 


n\ 


eondeiD  domnnm  ad  confinuationem  hajus  traditionis 
ire  Togavit,   ipfeqne  ita  fecit;   congregatis  ipfis  telli- 

Teu  adjunctiB  aliis  quam  plurimis  pervenerunt  ad 
ixn  "Wolfhaiii  domum  ....  placuil  tunc  omnibus ,  nt 
em  ordine  et  ratione  ipfam   traditionem   ita    et   omni- 

ibidem  praelentibus  et  vidcntibus  perfecisset  et  ficat 
IS  ita  fecit  ea  ratione ,  ut  (tlfri/jo  proprinr  arhoris 
10   et  coram   cunctis   ipfe  Wolfheri   in  manus  Wago- 

tradiio,  couk  omnibus  tradidit  .  .  .  et  tnnc  legitimos 
es  per  aures  traxit,  Meichelb,  492  (a.  825) ;  niox 
Jia^r  rnhfeqaenti  die,  ut  firmius  et  ftabilius  elTet  .  .  . 
!<■'  us  et  aliis  nonnullis  allantibus,   fme  alicujus 

pa<  ,    cum    ramo    et   cefpite,   jure  ritu<jMe  popn- 

,    idem   lancitum   eft  rationabiliteniue  iirniatmn.     Mi- 

fnot.  belg.  p.  135  (a.  1)93);  fertur,  quod  menioratus 
'•anwlcnium   arboris   ejusdem   terrae    involntmn    ce- 
acceperit    et    cum    eodem   Brunwilrenfe    praedium 
fponfae  in   dotem   tradiderit  .  .  .  idemqne   ramufcu- 
lonpa  viroris  gratia  jucundus  permanfit.     Leibniz  1, 
[  (fee.  10.):   ibique  quidquid  habebat  in  jiraediis,  cum 

■  fauiilia  fenorum  nncillaiiunque ,  cum  cefpite  et 
m  colt^Uoque  cum  manubrio  albo  tradidit.  vita  S. 
kdift,  bed  Dn  Cange  3,  15:^3,  der  noch  mehr  bei- 
BuBebt.  Ilier  aus  deutfchen  urknnden  :  npgegeven  in 
^^^hegeden  dinge  mit  einem  ri/e.  Gerken  fr. 
B.  1,  ll'i.  177.  ISO.  (a.  1426.  1428.  1455);  eine  hufe 
Kb  .  .   verkatift  unde   gegebin  .  .  .  erblicb   mit   dem 

■  als  erbgutis  vorreichnnge  recht  u.  gewonheid  ift. 
WIS  1543  (a.  1442);  der  verkftufer  fol  feine  wer- 
mi  thun  nnd  dem  fchnlteUen  ein  zweitf  reiclien.  dar- 
I  nirapt  der  fchnUeB  den  felben  sweig  uiid  fjiricht 
Ik&ufer:  begerltu  den  zweig  und  eins  folclien  erbs? 
Igeantwort,  ja,  faKt  der  fchulteB:  fo  reich  ich   dir 

■  jntwig  mit  folcbem  erb  und  thue  dir  dalTelbig  in 
Wxmd  bann ,  das  dich  niemand  ande  oder  iiTe ,  er 
Res  dan  mit  recht,  v?i€  der  graffchaft  Erpach  ord- 
I  nnd  herkommen  iit,  gib  dir  dazu  weg  and  lleg, 
pr  dir  und  fiir  dir  .  .  .  der  kaufer  fol  den  zweig  ne- 
K  Erbaclier  landr.  von  1520;  wer  ein  haus  verkauft 
■ft^mit  dem  rrife  in  die  gerichte  auflaBen,  der  ricb- 
|K  den  kauf  und  das  eingelegte  reis  ausrufen.  wi- 
fc'cht  niemand ,  fa  nimmt  or  das  reis  nnd  reich/  es 
VkAafer :  weil  das  reis  aasgerufen  and  niemand  da- 
V  ill,  fo  leibe  icbs  euch  von  gottes,  raths  und  ge- 
m  wegen   and  gebiete  frieden.    Torgauer  flat.;  wami 

I  12 


einleitung.    jymbole.    afl,    (lab. 


133 


feld    und   wiefen   gelleckt€   ztceige  bezeichneten  he- 

und    bann :    ande    fuUent    die    banwarten   gan   an 

balmetage  unde   fullent  iedwedeiTi   bnigel  (bruhl) 

ft^cken   unde   dainite  kunden,    das   lie  /e   banne 

geUin .    fwer   drtif   far   jrrafen    oder  init   linem  vihe, 

r'  1  die  banwarten  phenden.    Scliilter  cod.  aleni.  feud. 
Slar  madher  eng  mans,  komr  bin  at  er  a,  ban 
taka  vidhiquill,  bita  ball  a,   ok  fetia  fva  i.     Vellg, 
L  2;  bier  wird  iiach  verubtem  frevel  der  ail  gefetzt. 


mtab. 
m  rnt 


r,  ruthe,  Ilecken,  in  lateinifchen  ui'k.  bacillus,  virga, 
is  t  Aucb  lignum ,  bat  mehr  als  eine  fymboliTcbe  be- 
bojig. 

dient  er  wiederum  zum  zeichen  der  giiterabtretung, 
:h  fo  daB  meilt  gi'oBere  landfchaften  nut  dem  (lab, 
inere  felder  und  einzelne  noker  lieber  mit  all  oder 
fen  pflegen  iibcr^eben  zu  werden.  Vornehme  und 
Hen  braucben  diefes  fymbol.    Et  illuc  venit  dux  Taf- 

et  reddit  ei  iCarolo)  ipi'am  patriam  cum  hacttlo,  in 
OS  capite  fimilitudo  nonainis  erat.  ann  guelferb.  el  na- 
'.     ad  a.  7S7.     Pertz  I,  43**  *•;   id  concambiuni  haculis 

Kvimns  mnluis.  Ditm.  nierfeb.  7,  1)9.  Reinecc. ;  quod 
ma  dominus  imperator  ipfam  terrani  per  jujlcfn^ 
«m  manu  tenebat,  praedicto  epifcopo  reddidit.  Da 
j^e  3,  1520  (a.  'Jl2);  liis  auditis  praennniinatus  archi- 
Hes  Walpertus,  cunctorum^  qui  aderant  cnnfilio,  per 
Iptum  fuflem  jam  dictas  capellas  tradidit.  Ugbelli  4. 
K  (a.  003);  Conradus  rex  .  .  .  curtem  per  inveHiturara 
!f  iraperialis  tradit,  ipfumque  baculum  in  teft-imo- 
perjietuum   ibidem  relinqnit.     Lang   reg.   I,  76   (a. 

tenez  la  terre,  que  quitte  la  vos  rent, 
par  celt,  httft^^n  vos  en  fas  le  prefent.  rem.  de  Garin; 
?r  liffnu/n ,  quod  Icnebat  in  manu ,  invelliverunt. 
ayr  Tirol  nr.  10  fa.  1124);  reinvellierunt  baculo 
'ho.  tabalarinin  cafaurienfe  (a.  11 40);  donumque 
rei  per  baruhiyn  mirioum  in  manu  abbatis  niifit. 
^ange  3,  l'»25.,  bei  welchem  1538.  aucb  beii'piele 
gvt   zu  lefen    find*).     In   der  Schweiz   gait    das 


Qber  die  tradition  AMXi:i\i  JlokUtjtjing  in  dor  laDdfohafl  Dren- 
bi  es  eiae  abb.  von  Sobukkiag,  Ordningen  1764.  vf(l.  H. 
\  judJciiit  Drentbinorain,    Groaiugae  1825.  p.  81. 


ibol  auch  bei  bauernlehen,    der  anunan   nahm  einen 

•  aus  der  hand  des  alten  belitzers  and  gab  ihn  in  die 

neuen,    Arx  gelch.  von  J'.  Gallen  2,  183  (a.  1376.) 

der  cbreaecruda  geworfen  hat,  rauB  in  caniifia  dis- 
ctU8,    discalceatus ,   pah  in  7nanu^    fupra  fepem  falire, 

fal.  61.,  nicht  fowohl  fynibol  der  weggabe  feines 
ndeigenthunis ,  als  zeichen  dev  landtlticbtigkeit,  ernie- 
;ung  und  knechtfcbaft,  weshalb  er  ihn  audi  nicht 
:ht  Oder  wirft,   fondern  in  der  hand  halt.     Die  licb 

gnade  oder  ungnade  ergeben ,  veiiirtheilte ,  tragen 
06  jliih'  in  handen :  de  beltrickede  drog  nene  wehire, 
in  einen  kleinen  mtten  ftok  to  kevken  u.  to  marke. 
jian.  85 ;  der  von  Pinzenau  fchickte  zween  edelkna- 
I  mit  weiBen  kleideni  und  fUiben  ins  lager,  erbot 
1  zur  aufgabe  und  hat  uin  Creien  abzug.  v.  Birkens 
a*,  ehrenlp.  G,  6.  (a.  1504);  da  gaben  fie  die  (ladt  auf 
I  keifers  hand  .  .  alfo  lieB  man  fie  abziehen  niit  wciJJcn 
pw,  wie  gefan^en  kriet,^sleut.  HaUaus  1711  ;  in  mu- 
pio  Welda  fagittarionim  fodalitates  ciu'ionem  de  more 
efectum  habent   et   alhis   oneniti  dextrani  virgis^   ve- 

fervitutis  indicio,    divis  fe  repraefentant.      Graraaye 

q.  antverp.  p.  43;  die  venirtheilten  nufrtthrer  muflen 
weifien  ftdben   aufm   inarkte    kniende    der   herfchaft 

i  neue  fchweren,  huldigen  und  geloben,  ihr  lebenstage 

verluft  leibes  und  lebens  diefen  wdJJeti  jlah  zu  tra- 
Funccii  ann.  gorlic.  (a.  1570.);   abziehen  mit  einem 

f  ohne  die  hab  (mit  Ilab  ohne  hab).  Mone  bad.  ar- 
1,  114.     Noch  jetzt  gehen  an   einigen  orten,   na- 

tlich    in    Holland,     dienillofe     mftgde    mit    tcciJJin 


richters  hotm  (Iflbe:  item,  ein  ge- 
frohne  loll  Co  frei  kin,  dafi  cv  Hill  tragen 
eu  «fvt?CTi  /litck  uiid  thuen  gebot  mid  verbot.  Bochu- 
r  landr.  Jj.  19;  weirt  (ware  es)  auch  fach,  dat  deme 
rkgreven  nit  genoch  gefchege  van  eiiiicher  bniicbe, 
le  zu  behorde  van  deme  hove,  der  roach  der 
leifter  reiden  niit  einem  iceifltm  gtlrheUJcn  jkipv. 
fn  hof  an  die  meifle  pende^  die  he  vint,  und  ne- 
die  and  balden  lei  alio  lange,  bili  dem  markgreven 
gefcbeie.  waldweisth.  b.  Ritz  I,  147;  vgL  oben 
des  berzogs  von  Jiilich  weiQcn  {lab.  Der  abt  reichl 
fchultheifien  ehi  weiB  riUhhin  oder  ftdbhin  und 
ihn  niederlitzen.  Dreiiier  w. 
liefer  (tab  des  konigs  und  richters  wurde  von  bitten- 
jn,  gelobenden ,  frhworenden  angeriihrt:  bait  he  der 
Mxgfin  nicht,  he  i'al  dem  richter  an  den  llecken  grifen, 
Has  ill  fo  viel  als  hartgelobede.  Emmerich  b.  Schuinke 
^,  721 .  Das  hieii  an  den  jlah  gtlohvn  f tnctu  baculo 
jndicis  fpondere):  und  doiiif  hat  Hans  Moier,  lein  weib 
id  fon  vnr  lich  und  or  erbin  gauze  und  genugfame 
Tzicht  und  abragunge  an  ijvvichtsftab  getban,  .  ,  .  ge- 
rdt  und  gelobet.  fachf.  recefsbuch  v.  1494;  do  nun  die 
ren.  mein  gn.  frauen  folch  aufgabe  und  verzicht  alfo 
:lich  und  uiibezwungenlich  gethan  und  das  vor 
gericht  bekant,  anch  tnir  richter  daruni  an  den 
geriirt  hetten.  Jung  mifc.  4,  57  (a.  1467.)  Der 
ichter  felbil  ^ehibt  durch  heriihning  feiues  Ilabs:  die 
ichter  loben  an  den  flah  den  aid,  wie  fie  vormalen  ge- 
iworen,  zu  halten.  Heider  lind.  ded.  p.  801. 
tiber  dem  haupt  des  verurtheilten  wird  der  licUt  ge- 
und  ihm  vor  die  fuBe  gnvorfen ,  ein  noch 
stzt  bei  feierlicher  hegung  peinliches  gerichls  beobach- 
sler  brauch:  zerbricht  damit  den  l\ab,  wirft  denfelben 
den  wurf  (werf?)  fprechende:  imn  helt  dir  gott,  ich 
dir  nicht  ferner  belfen.  Wehner  ed.  Schilt  p.  222. 
Hes  erklftrt  man  fo,  dal5  Rericht  und  urtheil  unwider- 
itlich  abgethan  fei,  daher  auch  beini  aufftehen  der 
richter  und  beifitzer  ftule  oder  bftnke  umgellurzt  wer- 
den:  zu  ainem  zaichen,  das  nichts  raer  da  wider  fol 
gehantielt  werden.  Tengler  lalenfp.  220.  Wenn  es  in 
neaeren  ftirmeln  heiftt:  ich  zerbreche  mit  diefeui  /ioAt 
zn^eich  das  band  zwifchen  der  menfchheit  and  euch 
(armen  J'Undcrn)!  Pfilbers  nachtr.  zur  aeteimi.  gefcb.  der 
luberb.  Heidelb.  1812.  p.  338. ;  fo  ift  das  eine  deutung, 
iVi*n     die    aiteu    gefetite    nicbts    wiflen.     Das    fymbol 


einlei^ng.    lymholc,    flak    hand. 
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onie  plichtich  to  antwordende.  wcrt  ein  vorbo- 
le  wordet  he  gerichtes  vor  der  tegetbank   to  liner 

lit  unde  is  de  berchmelter  up  dem  berge  nicht, 

de,  deme  enboden  is,  eine  fpilen  unde  krumme 
le  weq)e  fe  in  de  tegetkaineren ,  eder  dai*  men  den 
IP  inilort  ( einllurzt ,  einfchuttet)  und  neine  dea 
nan  to  tflge,  fo  blift  he  des  tegen  den  berchme- 

fchaden.    Goflarer  berggefetze  §,  6.  7.  p.  535. 536. 

,  wenn  ein  zehntpfiichtiger  maun  eineit  fohn, 
ihr  alt,  hat  und  derfelbig  hat  einen  fiab,  der  un- 
oben  ein  rinken  und  ilachel  hat,  der  vertritt 
vater  zum  latze.  MelrichJladter  w.  Der  unmUn- 
[ird  gleichfam  Iiierdurcli  wafl'enfahig  und  ielbllandig, 

,  gflnfe  haben  kein  recht,  dan  fo  He  luit  dem 
ifchen  zwei  planken  her  konnen  reichen :  giengen 
T,   foil  man  (ie  init  den  hfllfen  auf  dem  Jltiok  an 

hangen.  ill  der  urt  zu  kurz,  foil  er  einen  wei- 
:k  fpliten  und  hangen  fie  mit  den  halfen  dazwi- 
L.  Wan  dan  jemand  kame  und  fcheltete  meines  herrn 

der  hat  die  hochile  brUchte  verbrttchtet.  Bochu- 
idr.  §.  45. 

en.  Die  verfcbiednen  anwendungen  des  fm- 
lich  auf  zwei  ideen  zuriickbringen ,  des  auf- 
(1.  2.  5.  6.)  und  beiitzens  der  grwalt  (3.  4.  8.  9.); 
Hab  hftlt  und  tragt,  tlbt  gewalt  aus^  wer  ihn 
,  wegvrjrft,  bricht»  laBt  feine  gewalt  fahren.  Die 
von  verbrechem  geti'agen  k5nnen  auch  den  befen- 
verglichen  werden,  wovon  heniach  (X.  fdiere)  die 
in  wird.  Wanun  fall  dmchgangig  weifie,  d.  h. 
de  cntbliifite  ftahc  gefordert  werden,  kann  ich 
ngeben;  in  gleiohem  Finn  kommen  aber  auch  weiBe 
aele,  weifle  bccher  und  teller  vor;  vgl.  die  weiBen 
der  flehenden  edelknaben  und  die  camilia  dea 
Uneuden  (lex  fal.  61.).  Den  merkwilidigen  ge- 
des  gefenqtcn  llaba  fUhre  ich  unten  beim  fpeer  an. 
m  lib.  6."  p.  500.  501.  (Mogunt.  1649.)  ftihrt 
rmel  an,  worin  die  worte:  tu  Pafcuti  fnfte  ilium 
>,  tu  Segniti  fufietn  manu  capito,  was  zu  der  uiiter 
terten  deutfchen  Ubergabe  durch  (lab  Ilimmt.  al- 
5  fonnel  fcheint  verdachtig  und  untergefchoben. 

md  umi  finger. 

■ 

fmbolifch  betrachtet,  gleicht  dem  (lab  in  der  be- 

l  von   gewalt,   wie  fchon  die  redcnsarten,    etwas 


2um  eidfchwur  ill  die  hand  wefentlicn^^vin! 
fehen,  als  ob  fie  ihn  voUbringe  und  halte : 

ir  folt  gedenken ,   wes  mir  fwnor  iuwer  hm 

562,  1. 
jane   fol   niht  ineiiieide  werden  des  m!n  hoi 

503.  2. 

Der  ritus  war,  daB  der  fchworende  mit  der  recht 
etwas  hielt   oder  beriihrte,    manner  im  heidenthu 
fthwertgrilT  (vorhin  f.  117.),  im  cbrillenthum  die  re] 
frauen  die  liiike  brnft  und  den  haarzopf;   auch 
und    i'jjfliterhtn   furlUui    le^teii   ihre   rechte   auf 
herz.    Nahere  ausfiihrung  bei   der  abhandlung  di 
Es  fcheint  bisweilen  iioch  feierlicher  mit  aufl 
hande  gefchworen  worden  zu  fein: 

ich  fwer  mit  heiihm  hattden,     Walth.   104,  20. 
Auch  bei  dem  uiifeierlicheren  blofien  gelubde  |ifl( 
etwas  ycriihrt  zu  werden,   z.  b.  an  das  kleid,  kin 
bai-t,  den  ilab  (vorhin  f.  135.) 

5.  trifft  jemand  fein  vieh  in  fremdeni  befitz  und 
wieder   erlangen ,    fo   ill  liandnu/hge   n<»thig ,    ge\ 
mufi  er  mit  der  rechtm  die   rcliqiiien   beruhren, 
linken  des  viehes  linkes  ohr  fallen ;    es  finden   ab 
andere  beiliutmungen  llatt      Ich  verweife   auf  di 
ining  der  vindication  und  auf  die  ahnliche  verwen 
hand  oben  f.  57.  02.  60. 

6.  noeh  bei  anderen  gelegenheiten  gefchieht  eii 
durch  autlegunp;  der  rechten  hand,  z.  b.  im  f« 
wnrde  der   heiniiiche   fcheffengruB    ansgcfprochei 

ler   eintretende    fcheffc    die    rechte    hand    erll 
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,  muJle  er  ihn  angreifeii  mit  zicccn  vingern  in  Gn 
kleit;  ee  war  zweifel  entfprungen:  ob  der  an- 
er  einer  darzu  kumit  oder  dran  rilret  von  an- 
te, Oder  wie  i^  ill,  ob  ej;  im  an  keime  lime 
werren  kunne  V  die  fchciffen  urtheilten ,  nein. 
ml.  3,  *231.  Eide  wurden  niit  autiegung  bel- 
nger  der  rechten  hand  geleiJlet: 
tine  vinger  i)c^  der  bant 
iutet  gein  dem  eide.  Pare.  8». 
ie  innger  wurden  uf  geleit.  Iw,  7923. 
lehe  die  von  U.  F.  Kopp  (bilder  u.  fchn  1,  97.) 
irachten  formeln.  Einfachere  yelObnis  ergieng  mit 
jckung  mics  tinkers:  Ilenricus  de  Lindowe  miles 
6t  bona  fide  digitum  Auim  in  dextra  manu  fua 
e  erigendo ,  per  modum  et  forniam ,  qui  \Tilgariter 
\  nuncupatur.  Bodni.  659  (a.  059).  Dies  kann 
auf  den  adel  befchrankt  werden ,  denn  die  Soeller 
htsordn.  (AVellpbalen  4,  309G)  fagt  allgemein:  dan 
ler  gogreve  fragen,  ob  er  den  geloveV  und  ein  ge- 
Wfrkhkn  citim  fingtr.  Es  kommt  auch  in  den 
ten  vor,  z,  b.  txoj.  32**  der  biete  uf  ilnen  vingcr, 
i  er  finen  vlnger  im.  —  Auch  die  feierliche  auf- 
l  oder  firmation  mit  der  hand  (vorhin  unter  2.) 
eht  mit  einem  oder  melirern  fingern,  digito  facta 
tiatio.  Sie  fchcint  liauptlilcblich  iachfifches  rechtes 
[bwohl  durch  kriimmuug  als  ftncht^tg  der  finger 
lolgen :  mater  ex  lege  Saxonnui  donationem  ejus 
audavit  et  digito  cmfirtttavit  (kurz  ausgcdrlickt: 
rund  und  hand).  Haltaus  459  (a.  1088);  contiruia- 
1  digiio,  ut  mos  ell  Saxonihus,  fecit,  matre  ejus 
aaitte  licut  jullum  eR.  Lindenbrog  fee.  fe|>tentr. 
(a.  1088J ;  tradens  .  eadeni  praedia  cum  coiifenlu 
fuae  et  filiorum  fuorum,  Icilicet  uxore  fua,  cum 
pTjf  digiti ,  fccundum  jus  feculare ,  prius  ibidem 
tnte,  quod  fibi  de  iisdem  praediis  in  dotem  evene- 
Leukfeld  ant.  halberilad.  p.  703  (a.  IIU);  fecit  ab- 
onem  praedii  .  .  .  primo  incurvatis  digitis ,  fecun- 
noreni  Saxoiium,  I',  die  f.  12S.  angefiihrte  urkunde; 
toram  illi  mfn  digito  fuo,  licut  mos  ell,  jtromit- 
Mofer  2,  241  (a.  1049);  ore  et  digito  renuntiare. 
3,  163  (a.  1226).  —  Nach  den  goflarer  gefetzen 
wer  die  wahre  bricht,  mit  dem  finger  bellraft  wer- 
womit  er  lie  gethan  hat;  we  de  ware  brikt,  de  he 
^dan  vor  gerichte,  de  weddet  finen  vinger,  dar 
ware  mede  dede.    Leibn.  522.     Zuweilen  ill  der 


miox.     Petronius ,    Bumi.  p^G^^mylS^WH 
dor.  var.  lib.  4.  ep.  51 ;   daB   die  alteii   Perle 
ilire  fifigcr    in   die   hohe  hoben  lehrt  z.  b.  Nil 
II.  tab,  33.  lit.  D.  Freilaflang  aus   der   herrl 
(e   niann)    bieii    den    ROmern    matiumi/Jto. 
handgeben   and    killTeii  bei  vertr^en   begnil 
hicr  mit   einer  llelle  aus  Dio  Calfius  lib.  48 
p.  379.     Reinmr.  p.  554):   t«i"ta    di    oiV    ovi 
cifyj'Qcttpdfifyo*     fi^ta    TotTO    6 e^Kii     %t    at 

F.     Fiyje, 

Der  fuA  ill  fchon  ein  feltneres  fymbol.     A 
redensarlen,    wie:  einen   unter   den  fuli  ht 
fuB  dabei    fetzen,   einem   den  fuB   vor  feinen 
nes   fulMtapfen  nacbfnlgen  u.  a.  m.   darf  man  | 
das  dafein  eines  rcchtlichen  fvrabols  folgenu 
es  allgenieine  litte  der  vorzeit  jrewefen  za  fe 
Iteger  der  ftifJ  auf  den  zii  Wtdrn  gellreckten 
zuin   zeicben  vollendeter  be^wingung.      In   ei 
lichen  lehnhofen    trat    bei    der  belehrung 
feineui   ret^hten  ftit<   auf  den  des  vafallen. 
welrhcr  annierkt,    daQ    ehedem   der  tautling 
abfagiumsfitmiel    ausgerprochen    wurde,    fein 
deu   des  pathen  (tellte.    Es  find  auch  bei  vi; 
viehes    ilellungen    der   fiifi<'   vorg^fchrieben 
vorhin    f.  57.  62.  .  .   aageffihrt   worden. 
des    gilt  angelprochen  wnrde,  mufto  ebenwo 
f*ij]    aufiiefetzt   werden:    ergehet   an  den    ( 
driue  mabuung  (d.  h.  bat  er  fieh  sdcht  e; 
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m  voi  nV  ^^^  f^l6  und  leggen  de  hant  up  de 
unde  fpreken  etc.    Bruns  beitr.  181.     (genauer  p. 

we  iin  egen  beholden  fchal,  dat  ome  geanfprnkct 
to  einer  groven,  de  voJte  gelegen  heft,  de  mot 
iholden  in  deme  brukkeike  unde  fchal  niit  deine 
m   vote    uppe    deme    fchach    treden    unde    nemen 

in  de  lochteren  bant  uji  dat  hovet  unde  benomen 
el,  den  he  beholden  wil  unde  i'weren.  Goflarer 
§.  21.  p.  537. 

Enn<2  U7id  nafc. 

!    hflufigen    fonnel :    mit   vnmd   und    band  geloben 

btfagen ,     bedeiitet    mund    die   gefprofhnen   worte. 

in    einer    andern:    mit  hichendem   mundv  (beifpiele 

Itaus  1151.  gefammelt^  iit  keine  lyniboliiclic  miene 

ten,    lie  foil  bloft  ausdmcken,    daB   eine   handlung 

frei    und    ungezwungen,    ohne   tbranen   im    auge 

let    warden    fei.      Bei   helehnungen   aber    ift.    der 

r   mund    allerdings    fymbol ,     und   in   der     forme! 

and    und   mund   belehnen   bedeutet  mund  nicht  die 

londern  den  kus,     Lihen  mit  gevalden  lienden ,  mit 

jin  munde,  als  man  lehen  zu  rerhte  lihen  fol.    Wenk 

k(a.  1339);    andere  belegc  bei  Haltaus  1227.     Den 

9  der  lebnsherr  dem  vafallen.     Es  tindet  fich  aber 

\  diiB  aufter    dem   feudalverhJlltnilTe   mit  dem   hufff. 

Igen  wurde ,   vgl.  Du  Cange  3,  1535.  inveltire  per 

H,    nnd  Spangenbergs  beitr.   p.  50.     Yon  der  naje 

Ich  auB    deutl'cheui   rei-JLt   keinen    fyuibolifiben  ge- 

ich    mURe    denn    die  noiinannilche   gewoluiheit 

,     dafi    beim    widemif    von    fchmahungen    der 

eilte    fifh    felbft    am    rmfnuiplH    zu    falit^n    hatte : 

.  .  ,  debet  taliter  emendare ,   quod  nalum  fumn 

per  fnmmilatcm  tencbit  et  lie  dicet:   ex  eo»   quod 

te  latroneui ,    bomieidam  .  .  .    raentitus   fui.    con- 

nonii.   2,  20.     Carpentier   f.    v.   iiafus    2.     Nach 

II  deutrdien   gefetzen   mul)    ein   iotcher   fich  felbfti 

fiUMd  fclilagen. 


iR    fur  die    deutfrhe  reohtsgefchicbte    das  ohi\ 

vertloBnen    jabrhondert    herrfcbte    in   mehrem 

Deutfchlands   die  btte,    bei    wichtigen   anlftlien, 

legung  eines   giiindileius ,    fet^ung    eines  grenz- 

findong  eines  fcbatzes  und   dergleichen,   laiaben 

len    und    fie    unverfehens   in    die    ohrlappen    ra 


ms,  quodfi  magna  cum  duodecim  ad  locom  tr 
cum  totidem  numero  ^w/evw  accodat,  et  (ic  prat 
eis  pretium  tradat  et  pofl'eilionera  accipiat  et  n 
de  parvulis  alxtpas  donet  et  lorqueat  auriculas 
in  poftniodum  teflimonium  praebeant**).  Du  ( 
870.  bringt  eine  charta  Widonis  de  Monte,  falc 
welche  das  fortleben  der  pewohnheit  bis  ins  zvi 
bezeuj?t  (lie  ill  von  1112  mid  aus  dem  Autuner 
folglich  burgnndirrhM  <iui  infatis  tunc  ibi  colafum 
ne  quandoque  traderet  oblivioni.  Nach  bairifclu 
wurden  aber  nicbt  bloB  kinder,  fondern  die  e 
nen  eigentlichen  zeugen  felbll  an  den  ohren  gezu 
bajuv.  15,  2.  li  quis  vcndidcrit  poITcnionem  fuai 
terrauj  cultam,  non  cultam,  prata  vel  filvas,  pol 
turn  pretium  aut  i>er  chartam  aut  per  telles  c< 
tur  firma  emptio ;  ille  tefiis  per  auretn  debet 
dus,  quia  fie  babet  lex  veflxa;  16,  2.  fi  quis  U 
buerit  per  aurcni  iractnm;  16,  5.  quod  ego  m 
illmu  inter  vos  per  aurcfn  tracttis  fui  de  iJla  ( 
veritatem  dicendam.  Ob  nun  gleicb  in  einer  I 
lex  alam.  ebenfalls  die  teiles  tracti  erwahnt  wei 
fi  quis  aliquem  poll  tinitam  caufam  et  emendat 
lare  voluerit,  poll  teftes  tractos***)  et  emeu 
datam);  fo  kommt  doch  weder  in  alemannifcl 
frankifchen  urkunden  vom  8-12  jh.  das  ohrzu] 
zeugen,   bingegen  in   bairifchen  diefer  zeit  fo  bG 


*)  Tgl.  bair.  altertb.  Mancben  1769.  p.  162.  Hein 
jur.  g^rm.  1.  p.  423.  Eb«rhard  von  rQgegericbten  aa 
p.  22.  
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R  die  eigenthQiulicbkeit  dea  fyinbols  ftir  Baiem  nicht 
bezweifeln  ill  und  man  fich  freuen  uiuA,  darin  einen 
bndern  zug  feltzuhalten ,  der  es  von  alien  ubrigen 
atfchen  recbten  unterfcheidet.  Es  wird  danmi  auch 
\  iiumer  hiiizugefilgt:  more  Bajoarioimn.  Ripuaiien 
d  vielleicht  das  iibrige  Franken  wendet  das  olirjjfetzen 
oft  auf  kinder  an ,  neben  den  ei;^entlichen  zeugen ,  nicbt 
I  diefe  felbfl;  in  SacliTen,  Friesland,  im  Norden  we- 
^r  gefetzliche  noch  urkundliche  fpuren  eines  diefer  ge- 
be.  Belege  bieten  licb  in  bainfchen  (und  ollreichi- 
)  diplomen  bei  Hund,  Meichelbeck,  Ried,  Fez  u.  a. 
inahe  alien  blattern  dar,  ich  will  einige  auslefen  : 
per  aures  tracti.  Meichelb.  8  (unter  Pippin  und 
0,  zwifcben  740  u.  704);  ipfi  omnes  per  aures  tracti. 
5  (nacb  7t^4) ;  telt^s  per  aureni  tracti ,  at  Bajoario- 
mos  declarat.  ib.  42(764 — 7S4j;  telles  ufu  Bajoario- 
per  aures  ex  utriusque  partibus  ti'acti,  ut  ani]»lius 
en  finnum  effet.  Hund  3,  322  (a.  802);  I.  tr.  p.  a. 
lb.  8GG  (nacb  675);  telles  Ucut  mos  efl  Uajoar.  p. 
.  ibid.  1033  ^nacb  938);  teltes  ifti  tr.  Tunt  p.  a.  ibid. 
46  (vor  1006):  hujus  rei  funt  teftes  licut  nios  ell  tr.  p. 
id.  1159  (nacU  lOOii) :  titles  p.  a.  tracti,  qui  videnuit 
dierunt  baec.  Lang  reg.  1,  102  (a.  1035);  MB.  4, 
.  1004) ;  Ludewig  4,  l94  (a.  1006)  4,207.  (a.  1099); 
de  von  884.  in  Lucca  bei  Muratori  ant.  Eft.  1, 
vier  zeugen  mit  deu)  beifatz  ;  ex  genere  bavarico 
er  aurein  U'acto  tellis.  Auszumitteln  bleibt,  ob  in  alhn 
icben,  wo  zeugen  erlVhienen ,  das  zupfen  far  ntitbig  er- 
chtet  wurde:  hiemilcbil ,  ivann  die  gewohnheit  abkamV 
^ts  nngefahr  llSO.  icheint  He  geheiTfcht  zu  haben,  im 
3.  jb.  ift  Ge  fall  verfchwunden  *).  Keine  deutfcb  abge- 
lAie  urk.  fcbeint  ibrer  daber  zu  erwttbnen,  kaum  erklart 
iefe  zeitbelliuimnng,  warum  kein  mbd.  dicbter ,  z.  b. 
i^lfram  darauf  anfpielt.  Beifpiele  von  urkunden  Uber 
■p  hinaus,  die  die  fonnel  nocb  haben :  MB.  8,  309  (a. 
W&)\  MB.  1,  166.  3,  474.  5,  332  (a.  1160);  Fez  cod. 
H  1,  444  (a.  1165);  MB.  5,  326  (a.  1170):  teftes  more 
Irarico  omnes  per  aurem  tracti.  Ried  nr.  266  (1171); 
IB.  3.  45t;  (1177):  Ried  nr.  270  (a.  1177.);  Ried  nr. 
(a.  1180).    Merkwiirdig  Lang  reg.  3,  194  (a.  1262). 

)  W^ft^nrii'fler  im   glofl'ap   p.  28  behauptet,    dafl   Ge  noch   in 

13.  14.  jh.  hiiujitj  ftehe;    irt  das  kein  druckf.,    fo    foUte   ea 

IS  heiBcD:  frlten.     Icli  habc  kein  bcifpiel  augcmerkt.      Bei 

K  (ind  die  tirk.  or.  12-tt3.  1247  (a.   1058)  die  IctEtcu,    worin 

per  Aures  tracti  vorkuoimeD. 

k's  P.B.A-  8.Ausg.  K 


ego  vero  oppono  aumuiaiu.  uuiii^wi^^vH 
qui  unteflabantur ,  aurirtdam  conUntjcltnU  ^  laugen 
auriculam  his  verbis  luquebatur:  licet  anteilari? 
zu  Horaz ;  ^arnaiMot  xe  nai  al  tcov  iiSxcay  imtpt 
Clemens  Ales,  itromat.  5.  p.  574.  Der  rechtli 
brauch  der  rom.  tiactio  auriuin  IVheint  auf  dag  an 
bei  der  in  jus  vocatio  eingerclu-aiikt,  wahrend  dj 
fche  tractio  aurimu  allgemeiner,  beiin  kauf  1 
grUnde  and  fonll  gait.  Scbon  daruni  darf  ml 
etwa  diefe  aus  jener  herleiten  wollen;  was  auck 
rechtsg.  2,  87.  ablehut. 

I.     Bart  und  Mar. 

Haar    und   hart   waren  zeicben   und  tracht   des 
mUndiger  freier.     Abfchneiden   des  hauptbaars, 
wacbJ'enen  des  barts   war  Gotben,    Franken  uu 
barden    fynibol   der  annahuie   an    kindesHatt.     S4j 
tierte  Alaricb  der  Gothen   konig  den  Cblodowig 
kiinig:    ut    in    tondcnda   barba    Clodovei    patria 
efticeretur    Alaricus.     Uorico    b.   Duchefne    1,    81 
dere  reden  nicbt  von   abfcheren,    fondern    bloiien^ 
ren    des    barts :    ut   Alaricus  bufbam    tangeret 
effectus  patrinus.     Caiiillus   lect.   ant.  2,  3.   cap 
Alaricus  juxta  morem   antiquorum   barbam  Cludo 
gcfts  adopt! vus  ei   fiebat   pater.     /Viinoin.  1,  20. 
auch   ill   andern   beifpielen   belViujiutes  fcberen 
boft  duos  fatres  (den  Tafo  und  Caco,  fiibne  Gifi 
zoga  von  Friaul)   Gregorius  patricius  Honiunorun 
tate  Opitergio  dolul'a  fraude  peremit.  nam  promi 
foni,  ut  ei  barbam,  licut  moris  eft,  iticiderct ,    eu 
fiUum   faceret,    ipfe  Tafo  cuni   Cacone  german 
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rexit,  ut  ejus  juxta  niorem  capillum  Mciperet;  qui 
lA  cacfaricfH  hickhms  ei  pater  effectus  eH,  multisque 
m  ditatuiii  rej^ib  muneribus  t^eiiitori  reniilit.  Paul. 
,ac.  0,  53 ;  qui  (Leuprandus  Longobardonim  rex)  fi- 
un  ejus  Pipiiiuu)  tonfa  cael'twie  adoptaverat  iii  filiuiu. 
to  fdring.  ^,  16.  wer  ikh  haar  und  bart  abfchneiden 
A  unterwarf  lich  dadurch  gleichfam  der  vaterlichen 
wait  des  abfclitieideiiden.  Eiu  freier  kotmte  Qch  durch 
►ergabe  feines  abiiefchnittenen  haars  in  die  knechtfchaft 
les  andern  geben ;  einer  der  zahlung,  wozu  er  ver- 
tbeilt  worden  ill,  iiicht  leilleu  kaiin,  bekennt:  brachluiu 
eltruiuj  in  collum  (meuui)  pofui  *)  et  per  comam  ca^ 
its  Qiei  coram  praefentibus  hoiuiiiibus  tradere  (me) 
ci«  Id  ea  rationc,  ut  inteiim  quod  ipfos  foljdos  veftros 
jUere  potueru  rei-vitiuiu  veRiiiin  .  .  adiniplere  debeam. 
B.  vet.  Bign.  p.  237.  Die  lich  unterwerfenden  Lau- 
■r,  fa*rt  Ditmar  v.  Merfeb.  t>,  65,  pacem  abrafo  crine 
P^mo  et  cuiii  gramine  datisque  aftirmant  dextria.  — 
Brfchieden  hiervon  ill  die  iitte,  lich  haare  abzufchneiden 
id  lie  dem,  deHen  beiiland  man  antieht,  zuui  zeichen 
ingender  and  unveritellter  noth  zu  tiberfenden :  perge 
JKiter  cam  trine  mpttia  uiei  nunc  ad  p«trem  meum, 
Hbccurrat  nobis  antequani  cunctus  exercitus  corruat. 
^  reguin  francur.  cap.  U  ;  ac  ne  limulatorie  loqui 
Ltaretur,  abl'ci/]bs  dc  cap'tte  fuo  cajnlios  matri  fuae 
mfmilit.    Hildebert.  cenomanenl.  epilt  39.    vgl.  Almoin. 

as. 

■  erklarung  des  fymbols  hat  Mafcov  2,  301.  302.  das 
B  zuranuuengeileltt. 

■ie  beruhrung  des  barta  bei  der  adoption  kein  mis- 
rlland,    lb  lliauut  lie   zu  dera  ^ebrauche,    dall    fchwo- 

te    manner    bart    oder    haar    aiiriUtrtcti  ^    fchworende 
^n    die   finger  der   rechlen   auf  ihre  kuarflechten  leg- 
Jenes   noch   fpftter  bei   den   Friefen :    tollat   fuiillra 
1   finifiros    capitis    capiUos ,    eisque   iuiponat   dextrae 
tnas  duos  digitos  atque  ila  juret.    Siccama  ad  leg.  &if. 
2.    —    Bei   doii   alten  fasten  dehende  bart  oder  kinn 
oyj  an;  11.  li^  454.     Calliiuach.  hymn,  in  Dian.  26; 
udr.  20^:    do    waa   der   megde    hant    an    ir   vater 


legen  Hes  hal/et  unter  eiaea  untlem  arm  iti  zeiclicn  der  un- 
rfung:  ft  brachiuio  ijuB  coUo  rupcrpouens  fuo  liguuiu  futu- 
tminalinnis    dedit.     AiiuoiDua  3,  4.      Eiu    freier   beitll   darum 
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tnaniorum)   eccieiiuL    iuiii.LUiLiiP^i|i9ifH^H 
mus ,   abbatem    ipfum    dominum   .Matheum  ^nt 
invellivinius.     Menken  2,  452  (a.  1200);    vend 
et   feme!     per    pileum    ad    manos    ecclefiae  , 
Harenberg   hill,  gandersh.   p.  1527    (a.  130] 
eisdem    fcabinis    ibidem    praefentibus    antiqa 
Heiirt  Waginhufer,  quendaiii  pUeum  in  inedium 
dedit  cuilibet  legitimorum  cahmum   ad    maa 
formando ,    quod    quivis    eoruiu    fuura   calam 
Icum    deberet  ponca^e   ct  jactare   in    fignum 
et  renuntiatioiiis.      fecundum    ejusdem    infom 
jiiffionein    praefcripti    legitimi    taies    calamoB 
jacUivaunt.     Gudenus  3,  405  {a.  iHtJjj;  und 
belt  on   (deni  verkaufer  und  feinen  erben)    ei 
dar  ifrqnm  fe  ullts  an  und   leten   van    denie 
den  des  eine  rechte  vorticht  uied  giiden   wille 
gefchehen   was,    do    let  ek    (den   bevollmacb 
k&ofcrs)   grificn    an   denlidvni   hoki  und   antw 
dat  gud  to.     orig.  guelf.  4.  praef.  84   (a.  issl 
tUB   vero   epil'copus   (lubecenfis)   recepto  inhi 
flrenoi  mililis  Scbakonis  Ranzowen  per  tradii 
jn7ei,    aiu*eo    crinali    aut   ferto   adornati   in 
ejusdem  comitis  (Holfatiae),  more  ])atriae  fac 
modi    comitatum  lioli'atiae    et   dominium    SU 
jure    feudi   lontulit   et   in   feudum    dedit. 
2329    (a.    143H);    wer    leinen    bauerhof    ver 
nuiB  vor  dem  gerichte  erfcbeinen  und  feinen 
der  richter  fi'agt  dreimal  die  beilitzer,   ob  e 
verlaBe  wie  recht  lei?    fie  fagen  ja.     dann 
k.lufer  die  hand   vom   hut.      dann    fagt   der 
kaufer :    tajlG  an  J    und  er  tailet  an ;    der 
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Fagaiig  hat  der  k5n.  flatthalter  (in  Flensbarg)  ange- 
igt ,  wie  daB  ein  alter  gebrauch  were ,  dafl  die  von 
lei  nach  gethaner  huldi^^g  ihre  lehen  mit  muprd- 
mg  in  einent  hut  ](flegen  zu  fuchcn  iind  zu  em- 
ahen  .  .  .  wie  lich  nun  die  herren  erklflret ,  dafi  lie 
Iches  gefchelien  liefien ,  fo  haben  uachbenannte  von 
lei  mit ,  im  namen  und  von  wegen  der  andern  in  ei- 
m  hut  gcgriffen  und  alfo  nach  alten  gebrauch  die  lehen 
ifuchet  und  empfahen.  Weftphalen  4.  praef.  j).  38  (a. 
•90);  bei  der  erb-  und  landhuldigung  in  Pommem  ill 
afer  gebrauch,  daB  die  gegenwartige  aus  einem  ge- 
lileicht  nach  der  ordnung ,  wie  fie  gerufeu  werden ,  iuB- 
lanit  vortreten .  an  eincii  hut ,  welchen  einer  des  ge- 
Uechts  dem  lelinherrn  reichet ,  zugleich  greifm  und 
[o  zufamuien  belehnet  werden.  Weftphalen  2,  1837;  fo 
Ire  diefes  fiirftenthums  (Lauenbnrg)  hergebrachter  ge- 
>nheit  gemafi ,  daB  die  neuen  lehnleute  durch  anr/rei- 
ng  ihres  gn.  lehnshemi  hid  .  .  in  die  poffeffion  ge- 
aet  wiirden,  .  .  .  worauf  ihre  durchl.  den  hut  abuah- 
m  und  denen  lehnleuten  anzugreifcn  darboten.  LiUiig 
j.  feud.  2,  1403  (a.  1670);  wer  in  dem  braunfihweig- 
desiheimifchen  freiengericht  der  amter  Peina  und  Wol- 
ibflttel  ein  land  verkauft  oder  verfetzt,  muS  es  vor 
debt  mit  muiid  bekennen  und  mit  der  hand  verlaBen, 
ilich  mit  der  hand  in   des   richters  hut  grdfen,    wel- 

uraltem  gebrauch  nach  der  veriaB  ill.    darauf  ill  das 

verlaBen  und  hermlos.  der  kaufer  tritt  hervor, 
D»it  der  hand  in  des  richters  hut  und  wird  da- 
in  befitz  ^eietzt.     Nolten  de  bon.  problling.  p.  157, 

181;  wird  auf  den  anfatz  erkannt,  fo  greifi  der, 
Scher  ihn  erhalt,  dem  richter  Ui  den  hut,  das  heiBt 
nn :  dem  gute  den  frieden  gewirkt.  Glilich  vom  meier- 
ig  p.  59;  foil  der  verkeufer  nach  befchlolienem  kaufe 
Lweib,  kindem  und  funll  ezlichen  feiner  freundfchaft 
pdem  ganzen  Biiichhagen  erfcheinen,  alter  gewonheit 
S  dem  kenfer  einen  oJlentlichen  abtritt  und  verlaBung 
in ,  auch  bi-ide  theil  keufer  und  verkeufer  zugleich  m 
icn  hod  talh'v.  Nienburger  Bruchhagen  ordn.  von 
11.  art  7.  in  Rathlefs  gefch.  von  Hoya  und  Diepholz 
mBS\  heut  dato  am  fondage  nach  Jacobi  apolloli  anno 
B  ill  erfchenen  die  erfame  Anna  Dales  fUr  femptli- 
en  Bruchhagen ,  ttberlieB  Gerdt  Linhop  ihr  erblich 
id ,  ...  ill  l^olches  durch  einen  gebruchlichen  huttolfl 
fchehen  und  tibedaBen ,  ninmier  wider  folchen  zu 
ifen  and  weder  aufrufen ,   bis  (folange)  lanb  und  gras 
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keufer  die  lehn  feines  ffewel'enen  *pjt^  freiwillig 
burlifhen  folenniteten  ,  als  mit  iihergcbnng 
aufRulaQtiii.  acta  praepofiturne  trium  pagor.  aca< 
a.  I5i»7.  bei  Hftltaus  p.  ySG.  —  Der  gebrauc 
fymbols  zoi|2t  fu-h  v(*rzu*?lich  in  Sachfen  fS 
Holdrin  ,  LimonburKi  i*niuiiieni ,  Hoya ,  Braa 
llildesheiin  bis  nacli  Oberlachfen  bin),  nicbt 
UbriKt'u  Ibfileii  dos  reicbs,  ab^ekheii  von  der 
dcnus  nn^ofulirten .  Ridietsheim  im  Mainzifchen 
fenden  urkinule^j.  Iin  niittelalter  gait  es  auch 
die  AnK^Machfen  eint>:efiihrtV)  in  England  :  RicaJ 
Angliae  in  captione  Henrici  Ronianor.  imperal 
tentus,  ut  cuptioncui  illani  evaderet,  coiililio  Alii 
iris  fuae,  depofuit  fe  dc  reKno  An^Miae  ft  trad 
imperatori  et  inveilivit  eum  inde  per  pdvum  fum 
Hoveden  p.  724 ;  dominus  Joannes  dux  LancaJll 
etas  ell  dux  Aquitaniae  per  virgani  et  pileton 
manu  regis.  Th(»ni.  Wallinghnni  p,  343. 
Qloichbcdeulend  mit  dem  hut  iH  in  einigen 
harrH  und  miiixt:  in  electoralu  brandenburgen 
litali  per  tactuni  porrectae  iniinw  elcctoralis, 
latia  per  immirfioneui  manus  in  pileum  feuda 
tor.  G^bel  de  llatu  nobil.  germ.  $.  10;  cap^icio 
manibus  Aiis  pofito  tanquam  vifibiU  praedictae 
figno  corporalitcr  invedivi.  Schwarz  pommerfcl 
hih.  p.  4.M.  (a.  I:H75);  in  Schlefien  gefchieht  d 
b«lehnnng  mit  hut  odcr  miiUe ,  und  befinne 
in  dcin  huldigungsbriefe  dea  herzogs  Bolconis  m 
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rg  pelefen  za  haben,  dafi  die  lehnsreichang  darch  ei- 
n  bin  und  wieder  gegebenen  kus  nnd  realTumption 
s  hirets  gefcheheu.  Henelii  Silefio^aphia  cap.  8.  Hier- 
r  gehort  doch  auch  eine  oberdeutfche  gewohnheit:  zu 
Gallen ,  wenn  ein  kauf  gefchah ,  nahm  der  richter  eine 
\ivarzc  kappe  and  hielt  lie  mit  dera  verkaufer  fell, 
r  kaufer  aber  malle  lie  ihnen  ans  der  hand  reiflen. 
^x  gefch.  2,  605.  (a.  1442.) 

fc?or  zeiten  fcbeint  aber  das  greifen  in  den  hut  nicht 
■  bei  anflaJJung  und  tibernahme  von  gQtern ,  fondem 
^Bdehnter  gegolten  zu  haben.  Die  in  den  hit  miteinan- 
(P  rpriffcn,  verlchtcorai  fich  zufamraen ;  u>itcr  deni 
Wetn  ipicJcti:  coni'pirare  inter  se.  Frifch  1 ,  479*'; 
\pfeti  inn  hut:  firh  znraminen  verlV.hworen ;  e.'m  All- 
,uer,  der  theilnehmer  an  der  feierlichJlen  verfchwoi-ung 
wefen  ware,  warde  nur  fagen:  er  habe  in  den  hut  ge- 
Ipfet  (gerfthret).  Schranks  baierfche  reil'e.  MUnchen 
'S6.  p.  141.  In  die  hand  tupfen ,  mit  den  fingem 
pfen  hat  nach  Schmellers  bair.  wb.  1,  452.  gleiche  be- 
(ung. 
ich  hefllfcher  gewohnheit  gefchah  feierliche  einfpra- 
lurch  werfen  des  huts  oder  der  mUtze :  wer  eiu  orteil 
ferifhte  fti-afet  unde  fprichet,  das  en  fi  nit  recht 
fet,  der  en  fal  nit  von  der  ftedde  gehin,  he  en  wife 
I  befiers .  he  fal  linen  hitd  aber  liogeln  in  das  gerichte 
rfin  in    die    bcnke    zu   eime   urkunde   unde    wifen  ein 

Prs.  Frankenberger  gewonh.  b.  Schminke  2.  747.  74B. 
D,  iiu  Hananifehen.  bei  einer  ehverkundigung  von 
canzel  eine  frauensperfon  einfprache  thun  zu  konnen 
uibte.,  uiulte  He  ihre  miiUe  abnehinen  und  in  die 
rche  werfen. 

der  hnt  war ,  gleich  der  fahne ,  feldzeichen ,  wer 
I  aufReck'te ,  forderte  das  volk  zur  beer  und  geiichts- 
Ige  anf,  und  hatte  die  gewalt  dazu.  In  Friesland  hiefl 
r  txager  der  fahne  oder  des  huts  (des  paniers,  banners) 
l&ere,  hdderc.  As.  230.  thene  hod  i'tpftefa  (den  hut 
Ptofien,  aufricht^n)  hiefl  das  voik  ziifaramenberufen 
'.  §.  4'}.  148.  Von  dem  fall,  wo  ein  anfriihrer,  ohne 
laubnis  des  richters,  den  hut  aufrichtct,  redet  Af.  271: 

Imerta  thi  blata  enne  hod  ftekth  (1.  ft^th)  and  fpreklh, 
linga   foli^iath    nie!    nebbe    ek   allera    rikera   frionda 
ocb  ?  alio  tba  ther  him   folgiath    and    fiuchtath ,   thet 
tDt  opa  hiara  eina  hava.    Auch  des  GeBlers  aufgelleck- 
r  hut    in  der  fchweizerfage  ill  fymbol  der  obergewalt 
gericbt  and  feld. 
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klofler:  chirotheca  in  altum,  quafi  ad  deiuu, 
'«,  Gudenus  3,  1045.  (a.  1129);  Conradiims  ante 
decollationeiu  omnia  jura  fua,  quae  babebat  in 
et  Apulia,  confanm^uineo  luo  Fetro  re^i  Arra«,'uniae 
t  et  publice  per  fuam  chirothecam  projccfam  in 
refjgnavit.  contin.  Martini  Poloni  in  Eccard  c.  hill. 
aev.  1,  1424;  Fridericus  juxta  t'onfuetudinem  ter- 
utzkau,  quod  proprie  dicitur  bunrrecht,  per  cJii- 
am  unum  manfum  dimillt  et  adii^navit.  Schwarz 
der  pommerfchen  (ladte  p.  57h.  ;  Gifela  von  Schar- 
iltein  verzichtet  auf  ihr  bruderliches  erbe;  in  placito 
enni  apud  Lutzelnane ,  mit  hand  und  mund .  et  per 
Itan  cliirothecae ,  quani  in  fuis  tenebat  manibus ,  ver- 
■Coe?«m,  et  per  vocem  verfus  orientem  elevatis  di- 
Wj  trina  voce  exclaniando:  ich  ilene  hie  n.  enfagen 
ch  quit,  ledi^  u.  lus,  allerdtird  als  ich  mag  gefprechen 
mer  u.  eweclich,  alls  mins  rechts,  anfprach  und  for- 
ninge,  an  des  vorg.  Johans  mins  broders  erbe  und 
■zihe  daruf  hiute  u.  fortraee  eweclichen !  quani  qui- 
[U  renuntiationem  fic  factani  omnes  qui  predicto  placito 
Rentes  interfuerunt ,  nobiles ,  milites,  armigeri  ceteri- 
B  terrae  incolae,  rite  et  prnnt  confuetudinis  eltetmoris 
triae  coram  fe  factam  rollaudarunt,  approbarunt  et 
Lfirmaniiit.  Bodni.  fil2.  (a.  1314).  Aus  diefom  fym- 
haben  llch  fpfltere  feinen  finn  nicht  mehr  faliende 
ksfagen  gebildet,  wie  die  von  der  hefllfchen  landgr&fin 
)hie  (deutfche  fagen  nr.  551>.)  oder  der  fliftung  von 
zingen  (Pilloni  amoenit.  3,  730.).  Als  Roland  die 
t  ond  das  leben  aufgibt  heifit  es  pf.  Chnonr.  fol.  1)5*: 
\  hantfchtioeh  er  abe  zoch ,  ingegen  dem  hiuimel  er 
hot,  den  nam  der  vronebote  von  finer  hant.  Ein 
rpiel  der  iibergabe  init  deni  handfchuh  enlhalt  aur.h 
aUfranz.  roman  de  Rou  par  Vaces:  vollre  terre,  dift 
vons  rend  par  celt  mien  yani. 

der  kiinig  oder  richter  warf  den  handfchuh  hin  zum 
hen  ausgefprochenes  han7ies.  In  einer  lombardifchen 
ael  (b.  Georgifch  1201)  fngt  der  comes:  per  idura 
im  ct  illuui  wantonom  mitto  onmes  res  de  Martino 
»aiin<»  (und  bei  der  lofnng  des  banns:  toHo  de  ban- 
;  pofuit  imperator  (Friedrich  I.)  palam  in  concione 
es  r.ivitates  Lombardiae,  quae  fibi  erant  contrariae  et 
jrfos  euru  juraverant,  in  banno,  projecto  coram 
ibus  qnanto,  continuatur  Morenne  (res  laudenfes) 
^^,  (a.  1167).  Hier  eine  bannfiuchsformel  aus  fpa- 
r  zeit  and  mitten  aus  Deutfchland:  dis  ift,  wie  mian 
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;n,  welchen  der  kaifer  marktrecht  gibt,  fendet  er 
handfc-huh:  raercatum  et  publicas  nundinas,  datis 
rendenduu»   chirothecis   noltris ,    auctoritate   regis    in- 

lus.      Martene  2,  104.    (a.  1138);    acceptisque    pro 

idis  banno  retrio  in  foro  nundinis  ad  v*'tideru1nm 
\irotfiecis.      ibid.    2,    1 07.      fa.   1 1 38) ;     nieman    ne 

larket  noch  nmnte  liebbeii  ane  des  richteres  wilien, 

des  gerichte   it   leKet,    ok   I'al    die  kf»nin?    durch 

finen    hnntjciw   darto    fenden ,    to   bewifene   dat  it 

lie  D.     Sfp.  2,  26. 

:hth. 

fymbol  des  fchnhs  kam  in  altnord.  recht  bei  der 

Son  und  legitimation  vor.     Der  vater    foil  ein  mahl 

len ,    einen   dreijahriRen   ochren    fchlachten ,    delTen 

item   fuBe   die   haut    ablofen   und    daraus   einen  jdiuh 

hen.     Diefen    fchuh   zieht   er    dann    zuerll  an ,    nach 

der  adoptierte   oder    iegitimierte    fohn,    hierauf    die 

;n    und   freunde.      Die    worte  des    alten  Gnla^ingslOg 

.ngsb.   cap.  2.    (denn  das   fpfttere    weiB  nichts   mehr 

D)    lauten:    niadr   fa    er   iett  leidir  fcal  gera  |>r)ggia 

61  hordzcra  nia?la  oc  tlA  af  fit  af  fremra  foeti  hOgra 

oc  gera   af  jco  oc   fetia  vid   fcaptker.     ik  fcal 

1   Ic6   Iliga,   er    mann    leidir  i    a* it ,    enn   pii    hinn 

er  i  aett  er  leiddr,   enn  });i   hinn  er  arfi  jatti ,    enn 

inn  er  odalom  jatti,  enn  I)a  peirra  froendor.    nii  fcal 

sett  leidir  fva  mallnt :    ec    leidi   pann   mann  til  tiar 

er   ec   gef  honoin   oc  til  gialds  oc  til  giafar  oc  til 

K  til  fffitis  oc  til  bota  oc  til  bauga  oc  til  alls  rettar, 

ra  modir  bans  yaeri  raundi  keypt.     Dies   heiSt:  mit 

in  den  jcJiuh  fleigen. 

\  fcheint,  daB  nach  altdeutfcher  fitte  noch  bei  einem 

fi   perfonlichen  verhftltnis  der  fchuh  gebrancht  wur- 

bei    dem  verlobnis.     Der  brautigam    bringt   ihn  der 

;    fobald    fie   ihn    an    den    fuB  gelegt  hat,    wird   fie 

iner  gewalt  iinterworfen  betrachtet.     Gregor.  turon. 

tis  patr.  cap.  16:  fponfali  vinculo  obligatur,  cumque 

fe  pnellari  praellaret  affabilem  et  cum  poculis  fre- 

bos   etiam   caleiamevfa   dcferret;   id.   caj*.  20:  dato 

ifae   annulo   porri-^it    orrnlum ,    praebet  calcixnnentum^ 

ibrat  fpnnfaliuin  diem  fellnm.      Es  wird   nicbt   gefagt, 

r   praebere  (weniger  deferre)    calceum    kt^nnte    fchon 

,    dafi  der  brflutigam  fich  felbll  entfchuhte  und  die 

eigentlich    feinen   fchuh  anziehen  muHe,    fo    daB 

hier    beide    in    einen    fchuh    zufammen    geftiegen 


^HP     einlcitung.    fynihok,    mantel,    fahne.  1 01 

Wc&a$  fiovXtovtat,  Das  letzte  ill  nicht  /a  iiberfehen, 
J  handlung  war  nicht  bloB  in  griech-  fabel  begrilndet, 
ideru  in  der  wirklichen  fitte  damaliger  volker. 

Frankfurt ,  wenn  eine  frau  ihren  mantel  auf  dea 
janes  grab  fallen  liefi  und  nicht  mehr  denn  ein  kleid 
aielt,  war  fie  nicht  fchuldig  fiir  defl'en  fchulden  ein- 
lehen.     Bolimer  de  jur.  et  obi.  conjug.  fuperftit.  g.  21. 

,  Endlich  fcheint  der  tnanfcl,  infofern  er  fich  unit 
begrift*  des   rock/rhojies   (^as)    beriilirt ,    audi   bei 

landiibergabe,  fcotatio,  f)Tnbolifch.  Itellen  lind  f.  116. 
beigebracht. 

Fahne, 

aafricbtung  der   fahne,   wie   des   hats,   wurde   das 

aofgeboten  und  verfaninielt :  niith  cna  apriuchta  fona 

1 54.  hirifona  on  binda.    Af.  271.    den  gebrauch,  die 

zu   netzen   habe    ich   nnr   in   der   Schweiz    ange- 

ien:   drohte    gefahr,   fo   rief  die  in  einen  bininnen  ge- 

tte  f'ahnc  alle  maiinfchaft  zu  den  waften ;   man  tnuchte 

fahne    ius    wafier    und    fchwur    nicht    riickzukehren, 

rare  denn  der   feind  gefchlagen  oder  die  fahne   an 

luft  getrocknet.    Glulzblotzheim  p.  470. 

Hint  ill  die   belehnung  mit  der  fahne.     Es    fchcint, 

der  vafail  deni    herni  die  fahne  darbrachte  und  die- 

^e  ihm    hemach    wiederbot.     Daher   heifit    es    von 

cin  vanen  hot  er  im  ze  hant, 
damite  lihet  ir  mir  da-^  lant.    Karl  42**. 
Karl  im  do  den  vancn  hot.     daf.  43*. 
romane  de  Guillaume  au  courtnez:   par  une  blaticJw 
tfne  li   fu   fiez   lendus.      Andere   beifpiele   hat   noch 
age  3,    153S.      Nach    der    belehnung    wurden    der 
IBfflrHen  groBe   banner   vom   konigslluhl    herabgewor- 
pid  den  kriegsknechten  preis  gegeben.    Rommel  helL 
.  3,  110,    Bei  markten  Iteckte  man  zum  zeichen  der 
tfreiheit  fahim  auf. 

alten  kriegsnrdnungen  leglen  deni   fahnrich   auf,   fein 

ohlen    fahnlc'in  zu   verwahren  und   in  ehren  zu  hal- 

ich   feineni  ehlichen  weib.     wurde  er  vom  feinde 

ngen ,    daft   ihra    die    rechte    hand    abgefchoBen 

foil  er  das  fahnlein  in  die  liiike  nehmen  und  wird 

die  auch  abgefchlagen,   es  mit  den  lliinipfen  zu  fich 

Qch  darein  wickeln,    leib  und  leben  dabei  laBen. 

Reuier  p.  2.  3.      Wird    einer    peinlich   angeklagt 


fprach  eitiigerma(4en  ini  Noraen  daa  auaienoett 
Brat'h  der  feind  iiiH  land ,  j^efchah  ein  raub J 
fo  wurde  Ichjiell  ein  pfeil  herumgelchickt  undl 
entboten,  lich  zu  verfammelii  und  dam  thatei 
len.  Der  pfeil  liieS  herdr  (heerpfeil) ,  ihn 
fkera  upp  (eigentlich  fcbneiden) ,  orvar  fcur 
itelleri  Gulap.  82.  S3.  119.  152.  15B.  157. 
gramiD.  lib.  5.  p.  85.  folebat  lagitta  lignea  f 
ciem   habens   nuncii   loco  viritiin  per  omnes  A 


ties  repentina  belli  neceflitas  incidilTet. 
Den  Langobarden    war   ein   pfeil    fyrnbol    der 
plures   a    fervili   jngo    ad    libertatis    ilatum 
utque    rata    eonmi     haberi     poffet     libertaa 
more    foHto    per    lagiitam ,    immunnurantes 
ob  rei  iirmitatem    quaedani  patria  verba.    Pa 
13.    Von   diefem    gebraoch    ill  weiter  keine  k 
den;   der  vom   bogen  gelaliene  pfeil  bezeichr 
den  eintxitt  in  die  freiheit,   wie  bei  ahnlicher 
von    andern    vOlkern    vogcl    in    die    luft.   gclal 
Oder  war  der  pfeil  bier  nicbta  als  die  waffe? 
unter  fchwert. 

Ziim    begriff  der    bairifcben  herireita  ^ehtS 
eineiu    den   pfeil   auf   feinon    hof   warf:    li 
hoftili   iiiajiu  cinxerit   cum    quadraginta  diiob 
lagitlam  in  turtein  projecerit.    lex  bajuv.  3, 

S.     Hamtner, 

Im  Norden  berief  llock  oder  pfeil  die   volksj 
andern    gegenden    I'cheint    der    hammer ,    de| 
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minlung  rief.  Was  bedeatet  die  redensart:  den  ham- 
er  auBgeben  in  folgender  flelle  des  Kir  burger  weis- 
iitms'.'^  es  foil  audi  der  hnlzweii'er ,  holzineiller  und  for- 
sr  nicht  macht  habeii  einen  hamiuer  aus/ugeben  hinter 
id  ohne  den  gemeinen  marker.  Wird  darunter  ein 
uumerbeil  and  die  erlaubuis  holz  zu  fallen  verHanden? 
Bi  gerichtlii^hein  giiterverkauf  thut  der  richter  zafchlag 
it  einein  hammer ;  im  Nordeii  weihte  der  hammer 
icher,  leichen  und  brtlute: 

^berit  inn  hamar  brftdi  at  vigja, 
leggit  Miolni  i  nieyjar  kne, 
in  der  alteren  und  gefetzlichen  fprache  bedeatet 
ann  und  njanjisllamin,  im  gegeiifutz  zu  fpindcl  oder 
inkel;  daher  die  ausdrileke  fpeniiage,  genua^^e,  fwert- 
Age,  verwandtfchaft  von  feiten  des  mannes  und  fpin- 
tbmdge,  fpilUnaKc,  kunkehnage  von  feiten  des  weibes. 
ereditas  ad  fufam  a  lancca  tranfeat.  lex  Angl.  et 
*eiin.  6,  8;  das  nechlle  blut  vom  Ichwtrt  geboren  ei- 
)t  nnd  da  kein  fchwert  vorhanden,  erbet  die  fpille. 
agener  landr.  b.  Pufend.  app.  3 ,  5 ;  friefifch  Ipere- 
md  und  fpillehand.  Ebenfo  gelten  in  den  wallififchen 
letzen  /peer  und  fpuidel  (ipear  and  diltaif)  Frobert 
206.  207. 

er  fpeer,  gleich  llab  und  fahne,  war  fur  konige  ein 
mbol  der  Ubergal>e  von  reich  und  land:  pollhaec  rex 
int.hraninus ,  data  in  manu  Childeberti  hafia ,  ait,  hoc 
.  indicium,  quod  tibi  ouiiit!  regnum  nieuni  tradidi. 
rog4  turon.  7,  3:-J;  rex  haftum^  v]uani  manu  gerebat, 
poti  tradidit  inquiens,  hoc  amaniiiTuue  nepos  indicio 
veris,  te  mihi  fuccelTuruin  in  regno.  Aimoin.  3,  68; 
tmrico  cum  fiajia  fignifera  ducatuni  dedit.  Ditin. 
erfeb.  lib.  6.  p.  GO.  Reinecc.  Das  fcejiterlehcti ,  da 
■r  vor  alters  aurh  I'cepter  bedeutete: 
■  lo  lie^e  ich  /)»'»■  und  al  die  krone.  MS.  1,  178*. 
H/)>^,  ki-iiiz  mule  krone.  Walth.  25,  13. 
Ffpeer  dient*  aber  aurh,  wie  hut  und  pfeil,  zm  an- 
ye  des  kriegs ,  idi  weiS  kauni  ein  alteres  und  ver- 
eit<;terei«  fynibol.  Livius  1 ,  32.  erzahlt  auf  welche 
iiTe  den  Latinem  von  den  Romern  der  krieg  ange- 
■|igt  wurde :    fieri  folituui ,    ut  fecialis   hallam  fertw 

m  L2 


Ids  Latinis  tieret,  uU  (!iiill  jeiil^fpiqHp^m 
nus  populis  prifcoruni  Latinoruiu  hominibuBqi 
Latinis  bel  Lum  indico  facioque.  id  ubi  dixifle 
in  fines  corum  entitMat  *).  Den  Gaelen  in 
fcben  hocbland  hieB  ein  folcher  fpeer  rtann 
cranntarliidh ;  Amillrong  (gaelic  dictionary  Lo 
erklart  ibn  a  piece  of  halfburnt  wood  dippe 
and  ofed  as  a  fignal  to  fpread  an  alann ,  mit 
naheren  fchildenmg:  when  one  Highland  chieft 
ved  any  provocation  or  flight  frtini  another  oi 
bad  reafon  to  apprehend  an  invalion  of  his  t 
he  llraightway  formed  a  crofs  of  light  wood , 
extremities  iw  the  fire  and  extinguifhed  it  in 
of  fome  animal  (commonly  a  goat)  flain  for  thi 
he  next  gave  it  to  fome  meflenger  in  who 
and  expedition  he  could  conlide,  who  immed 
with  it  to  the  nearell  hamlet  and  delivered 
hands  of  the  firll  active  brother  vall'al  he  met;) 
ing  merely  the  name  of  tlie  place  of  gatheri( 
he  had  previoasly  learned  from  the  chief, 
perfon  who  well  underllood  the  purport  of 
proceeded  to  the  next  village  with  tiie  fameJ 
and  with  the  fame  words  as  his  precurforj 
from  place  to  place  was  tliis  inllrument  conve] 
extenlive  dillricts  with  a  celerity  that  can' 
credited.  Degradation  or  death  fell  upon 
fiifed  the  fumuions  of  this  mute  meflenger  ol 
In  174')  the  cranntair  or  croiJlair  traverfed 
ftrict  of  Breadalbane  upwards  of  thirty  mi 
hours.  In  Scandinavien  wurde,  wie  vorl 
iil.  nach  der  tfewoUnheit  yieler 


eifUeUung,    lyynbole.    {peer,    [chweri. 
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ang^annter  flock  heruragefandt,    der  kriegs- 

-wegen   das  volk    fchleunig  zu    berufen;    er  hiefl 

(nuntius)    oder  auch  hodkefliy    fchwcd.  htdka(lt\ 

rn   und    Ihre   f.  h.  v.  Jahr    1527    befchwerte.   lich 

nig    (in   receffu    Arofienli,    ed.    Stjernm.   p.  01.), 

hfttten :    utfandt    budkafla    jvarade    och    bretide 

almogen  *).     Umftandlicher  befchreibt   fie   Olavua 

lib.  7.  cap.  3 :   quotiea  imminent  holies  in  littore 

iau   limitibus  regnonim   feptentrionaliiim,    hinc   il- 

ii    praefectorum    provincialium    baculns    tripal- 

gilioris  juveiiis  curfu   praecipiti   ad   ilium  pa^ura 

hnjasmodi   edicto  deferendus  committitur,    ut 

8  die  onus,    duo  vel   tres  ant  viritim   imines  et 

b  anno  trilultri,  cum  armis  et  expenfis  10  aut  20 

fub  i»>ena   combullionis  domonim   (quae  ufio  ha- 

^1  fufpenlionis  patxoni  aut  omnium  (quae  funr  alii' 

natnr)  in  tali  ripa,  vel  campo  aut  valle  comparere 

Eir    fubito.      Der   gefcngte. ,    in    thicrblut    gdaucHe 

der  Galen  und  Nordlander  ill  nnbezweirtich   die 

e  halla  languinea  et  pramift-a  **) ;    des  Olavus  deu- 

£  fengens  aus  der  angedroliten   llrafe  der  haufer- 

liun;L!    nmft    verworfen    werden.      \v\\    wajie    keine 

die    ubereitiltimmuns   in    der   fache  ill   mir    das 

Die   verfchiedenheit  befleht   darin,     daS   der 

herold   den  fpeer   tiber   die   grenze  warf   (oder 

beides  konnte   bier  emittebat  ausdrlieken) ,   alio 

den  damit  krieg  verkiindigte ,    wahrend   cranntiir 

dketli    den    landsleuten    kriegsbotfchaft    brachten, 

icht  das  fchweizerifche  tancJicv  der  fahne  in  waller 

Idzug  zufaiumenhangen  mit  dem  tauchen  des  fpeers 


das  fcbwert  und  zwar  auf  den  griff,  mit  in  die 
ckter  fpilze,    wurde  bei  fchwuren  und  gelubden 
d  gelegt,  in  alteHer  zeit  wohl  auch  durch  blolies 
des    fchwerts  ***)    gefchworen.       Aufter    den 


ire  flberfetzt  blo8:   emifcrint   bocilloB   aduftot  inter   popu- 
ade  verftthe  er  nicht.     vielleicht  gtdrtihUy   feUumdrehte? 
re,  norweg.  fvarve  drelicn. 
md  wanim  der  roJXige   fpieB  in  der   deutfchen  fonncl  oben 

om   tauchw  in  blut  kommt  nichts   mehr   vor    (vgl.  tinten 
I) 


emleiiufig,    lymbolc.    fchwert. 
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et  conditione   virili   filiuni    te    praefenti    monere 

^anius  .  .  damus  tibi  equos,  enfc^,  clypeos.   Caffiodon 

4,  2:  und  Juilin  den  Eutharich:  factus  ell  per  nrma 

ibid.  8,  1.      Der    ausdruck    arnia    iJl   auch    foiUl 

»tfiw;hlich   von   fchwert  ^emeint.     'I'rillari   wird   durch 

^  fchwertkite  gewilTermafien  Markes  lohn,  vgl.  Gottfried 


Lbergabe  von  land:  per  fpatham  rec^no  inveflire.  ann. 

(ad   a.  877):    ell    enim    coni'uetTido    curiae,    ut 

per   gliuiium,   provinciae    per  vexilluni  a   principe 

itar  vel  recipianlur.    Otto  frir.  de  geilis  Frid.  2,  5; 

iin,    quod   niihi   ultro   dedilli,   per   hunc    mucrofiem^ 

:iin   libras  auri    habentem,   reddo  tibi.     Dudo   de 

Norm.  lib.  2.;   grade  wie  im  roman  du  Ron:  au  roi 

fun  regne,  nen  vout  avoir  jomee,  fierement  Ten  faifi 

c_une  foe  efpre^   el  pont  de  Tefp^e  oat  d'or  dix  livres 

It. 

»rgo  abi  vexillo  partem,  quam  diximus,  ille, 
hie  autem  tjladio  regnoui  Mcepit  ab  ipfo, 
(hunc  eterfiiu  lun^o  fervatinn  tem]iore  inorem 
;ana  noilra  tenet)  polito  diademate  Petrus 
[all  dextra  tulit  aiti  principis  enlem. 
Gilnther  in  Ligurino  1,  550.  ed.  DtlmgiJ. 

ibol  der  gerichtsbarkeit ,  zumal  der  peinlichen  ge- 
Ober  leben  und  tod.  Der  alte  comes  erfchien  nicht 
fchwert  vor  gericht,    und   der   frcigraf  wurde   ni»ch 

per  gladium  et  funis  traditionem  invelliert.  Kindl. 
29.  (a.  1376.) 

fchwert.  fcheint  bei  der  brautffthrung  und  hoch- 
von  ahnlicher  hedeutung  gewefen  zu  fein.  Die 
iefen  trugen  der  brant  ein  fchwert  vor  zuni  zeichen, 
I  der  mann  gewalt  Uber  ihr  leben  babe.     Kann  eine 

rfehuldigte  frau  fich  des  ehbmchs  nicht  reinigen,  fo 
ihr  mann  die  wahl,  fie  zu  fchlagen  oder  zu  ent- 
nten:  hor  hife  fiUe,  fo  bife  haudia,  mitta  ftcird, 
n  onder  ging,  dafe  dat  efte  beging,  mit  dem  fchwert, 
Kr  dem  lie  bei  begehung  der  ehe  gegangen  ill.  Fw. 
254.  Namlich  ein  jiingling  mit  bloUem  fchwert 
bei  der  heiraftihrung  dem  brautigara  voraus:  crccia 
fponTon)  praeeunte  niachaera.  Hamconius  in  Fri- 
I.  8.  Anders  Siccama  ad  leg.  frlT.  tit.  9.  (G&rtn. 
\.  54.):  ipfo  nuptiarum  die  fponfa  longo  virginum 
fumque  comitatu  ad  templum  deducebatur ;  folemni 
»eracto  ad  domum  fponH  deducebatur  eadem  pompa. 


einhUuiig.    jymhok,    fchwerL 
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.  r  cap.  36;  enn  er  |)an  komu  I  feng,  pk  dro  hann 
lit  Gram  or  flidnim  oc  iajidi  f  milU  |>eirra.  Snor- 
(i.  p.  140.  Brynhildr,  a!s  lie  fich  mit  Sigurds  leiche 
rennen  IftBt,  befiehit  das  fchwert  in  die  mitte  zu 
n,  wie  ehnials: 

liggi  ockar  1  luilli  mCdmr  hringvaridr, 

egghvad  iam,  fva  endr  lagit 

fft  er  vid  biedi  bed  einn  (ligom 

ok  ht'*tora  pa  hiona  nafni.    Sajm.  edd.  225^ 

audi  von  Hrolfr  und  Ingigerdr:  |>au  tijko  nattflad 
X  fkogi  einom  ok  fkuto  fer  lauffkala  oc  hio  faman 
i,  en  leto  nQkit  fverd  \  niilli  Hn.  Thorlac.  ant.  bar. 
44.  Und  Gornio :  ceterum  ne  incoiicelTum  ^^r^nllis 
rem  libidinofo  couiidexu  praecipere  videretur ,  virina 
ra  non  rolum  alterius  complexibas  exuit ,  fed  etiaui 
icto   mu4:ron€   fecrevit.    Saxo  gramm.  lib.  9.    p.  17y. 

tere  beifpiele:  Trillan  u.  Ifolt : 
ierilber  vant  Triftan  einen  fin, 

giengen  an  ii*  bette  wider 
nd  leiten  lich  da  wider  nider, 
on  einander  wol  hin  dan, 
eht  alg  man  u.  man 
iht  als  man  n.  wip; 
A  lac  lip  u,  lip 

frenider  gelegenheit, 
mch  hat  Triftan  geleit 
]x\  /wert  bar  enzwifchen  W. 
Gottfrieds  Trill.  17407-17.    vgl.  17486.  17r>10. 

qant  il  vit  la  nue  c/pce 
ui  entre  cus  deus  les  defeuroat. 
altfranz.  Triftan  v.  2002. 

us  jwerd  he  drough  titly 
md  laid  it  hem  bitvene. 
altengl.  Trillrem  3,  20.  21.  22. 

ieterich  und  die  heidentochter : 
Wolfdieterich  holt  fein  IweH^ 
ias  legt  er  in  die  mitte 

ifcben  in  und  lie.    cod.  drefd.  Jtr,  270. 

lei   und  frau  Breide  : 

la:^  ilueti)  legt  er  in  ganzen  truwen 
'zwifchen  fich  a.  die  /ch^enen  juncfrowen. 
fron  Breide  fraget  /»  der  maere, 
kob  ez  in  Rnem  ^^    ^tte  weere, 


vere  litU)  vutu  a  DHI^NHmi  toocare  Im  moglj 
notte,    uiefe  la   fpata   arranrau  eocMiie  ftACciooe 

ad  iOb  ed  a  fVrti  '  lUKiuArchen  1,  334  (vf^L  3, 

**r    l*;jrt«    «in   /*  (tg*>   /dtwert    zwifchen    Bel 

dit.'  juii};«^  kf>nigiii.  Lndlkii  lumuuf  das  ^Hle^te  T 
vor  ill  dvr  faffe  von  Amieas  nod  Aiueliu£.  nax*b 
vkien  bearWituiigf^o .  tuid  in  der  ^efcliichte  von 
din  (mille  et  une  naiu.  Parw  Jhcxj.  <;,  ^'^.j 
in  den  ^efK/eti  und  urkaud«n  Ul  zwar  diefe  vei 
breitete  K^wohnhfit  ni<lit  HtitiuJten.  2iber  es  fehein 
fia  b«i  detu  tx^tfrfininv'  w«^nn  d«r  ^>evoIlm&«:bta;r 
dM    mil    d«r    f>  lut     ;;mij    fcbeiii     vol! 

mofta,    biK  in    Jj       :  .n    wirkiicii    bi'^iha/chUsi 

den  ift.  So  wurde  noch  1477.  b«t  vennahlonii 
Ifam  voTi  hnrtsund  luit  er/b«'r/.0}£  Maxiuuli^n,  all 
feo  bevolliuachu;ft>*r,  Ludwi^'  pfal/graf  von  Veldd 
niefelt  and  dnh  bocbkettlirhe  belt   befrhrM 

naJdea  jrhu* ,  rn   ibn  nod    die   braut   (^clegil 

liirkens  ehrtniiiu'u*?!    p.  Hf>5.      In  einer  altenj?!.    vc 
8coU   u\x  Irillrem    i>.  345)   ang€;5'>fnien   couioidie 
Crew,  xuerft  HufKefOhrt  1 04 1,  bfifit  eu  act.  5.  fc 
him,   that    he    would    bt!  his    proxy   and   marry 
him,   and   li«   wjtb  her  the  firR  ni^t  wiUi  a 
gel  betwixt  ihem. 

V.     Melfer, 

Dan  mel^r  bezeirbm^U^  wiedenuii  die    QberKabc 
geoden  gtlteni :  UiouaJlenolmu  .  .  .  quod  Kai»ertua 
poa  a  novo  o|>«re  edlficavit  et  ipfi^  mihi  ]>«r  rami 
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terrae  et  feftac&in  noduUirn  feu  ramo  ar- 
at4|iie   per   cultellam   et    woiitoneiii    Utw   unditugi- 
1079.);    ]»er   utiutii   cultrum,    quetn   tiianu    teiie- 
chr<>n.  S.  Soi»hiae    beneventanae   j).  7l>i,     In 
verfchwindot  dies  fymbol,   in  keiner  deutfch 
lube  ich  an  f^elrotTun. 
fen,   wenn  He   einen  ^ericbtet  uiid  iiu  wald 
hatlen,    Iteckten   «in    meffrr    in   den    bauni. 
p.  427.    Was  dad    1)edeuten   full ,   ill    niir   noch 
erinnert    uiirli    aber    an    einon    zug   in    den 
wenii   zwei    freund<»   f<;beiden,    lloflen    lie   ein 
meffer   in   einen   bauni,   auf  weffen  feite  es  ro- 
leben  ill  vorbei.    Uau&m.  1,  314.  334.  3,  185; 
ille  et  une  nuita  7,  317. 

Ande]  ill  fymbol  der  frau  und  bausfrau ,   wie   Tchon 

,  dar;(^5Umn  wnrde,   daber  aurh  die  fage  lianslidien 

,  diefes  tierAtb  beilc{?t.     Taiiaquil    bildeten   die  Kd- 

|]t  fiiindel  nnd    nu'ken ,    odcr    viohnebr  Caja  Caeci- 

elcbe    Niebuhr  I  ,  375.     dcr    kOni^nn   Bertba   ver- 

man  fehe  I'iinius  H ,  4H  und  Feltns  f.  v.  Gaja  *). 

tto   deH    irroiien    tochter ,    Conrada    herzoj^s    der 

n  (jeiriablin,  ineldet  Ditmnr.  nierfeb.  lib.  2 :    in  ec- 

Cbriili    inariyris   Albnni    in  Mo^untia   iiebiliter    eft 

,    cujuH   /'u/mot    nrgentcum    in    eju.s    inemoria    ibi- 

fafpenfuui.    Der  ehniann  durfte    feine  ebbreche- 

fran  mit  der  kunkd  und    vier  jifennigen   aus   dem 

weifen  und  war  ilir   nirhts   weiter    fchuldig,    wenn 

auch    nocb   fo   viel  gut  zugebracht  batte.    Solo- 

rerbt  von    1500  bei  Glutzblot/beiin   ]►.  457.    Co- 

(kunkol)   iin   gcgcnfatz    zu   fiiata    bezcichnet  aber 

ex  rip.  58.  18.  dus  leben  in  der  kuecbtfcbaft. 


bedentet  abrchnciden  der  baare ,   alTn    wiederuni 

der   freiheit.     Zur    befc.himpft^nden   llrafe   wurde 

und  helm  getragen,   ein  zeicben   verwirktea   baar- 

und     rutheiifcblags  **).       An    geringen     worde 


Aoch  PlutArcb  quujft.  rom.  p.  271;   Ixmm  <W  nefla*  »m  aa¥- 

foopU  oi  forcipA  Axcorietur  ot  tondoatur.     Fridorici  I.  lex  2. 
27,  8}  die  (IraTe  xu  baui  u. 


Tlllimyil    Ull^i^   erwflhnt,    beifpiele   bei    DucaiiKe 
10G2  nnd  Grupen  altertl].  p.  \4'^.    Urehrlichen 
fen  kuten  warde   zu   fpOttifcher  genugthuunt^    ! 
fchere    dargereicht:    die   ii*   recht  mit  diuphait 
raub  hant  vcrloni  oder  mit  mainaiden,   den   ^m 
hno'i  ainen  befem  n.  ain  jchaer.    jus  prov.  alem. 
tvene  bcfmen  unde  en  /c^iere  is  der   bute,    die 
mit  dfive    oder  mit  rove   oder   mit  andern   di 
werken.    Sfp.  3,  45.    Des   ATubolifchen   zufend 
/cJterc   neben   dem   fchwert  babe    icb    vorbin   f, 
dacht.     Barte   fbcil)    und   frhcre  driicken   zuwei 
die  befujoiifl  peinlicher  gericbtsbarkcit  aus,    weil 
fen  werkzeugen  (Irafen  vollzogen  werden. 

Y.     Krcua. 

1.  das   zeicben   des    kreuzeB  war   bei    den  gr 
rechtlicbeni   gebrauch ,    auf   deren   abhandbing 
verweife. 

2.  nftcblldem  bedeutet  ein  kreuz  marktg€f\ 
und  weicbbildsfrieden ,  gleicb  dem  handfchut 
fymbole  werden  oft  miteinander  verbunden 
kreuz  aufgericbtet.  woran  ein  handTchnh  baa 
Kopps  biid.  u.  fcbr.  1,  121:  das  ill  noch  daa 
wo  man  newe  Hadt  bawet  oder  raerkt  macht,  i 
da  ein  cretUs  fetzet  auf  den  markt,  dutch  das  D 
das  weicbfried  da  fei.  und  man  henket  anch  dji 
nigs  handfrhucb  daran ,  durch  das  da8  man  dal 
das  es  des  koniges  wille  fei.  Magdeb.  weichb 
vgl.  Haltaus  214. 

&    der  klAiifir  oder  **o»^ii>l»*^l^^'-  n.^»\.*  ^:»_i.,...^ 


einUHung.    lymhoU.     kreus. 
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vi£%ngey  wenner  fe  van  dem  richter  vorgtlnt  is,  To 
hall  it  alio  togan:  de  kle^er  fQlveft  edder  ein  van  linen 
invanden  .  .  .  fchal  neinen  ein  temelik  holt,  dre  elen 
uk  ungeverlik,  dat  fchal  he  haven  von  ander  fpalden 
ade  daraver  twer  inilecken  ein  holt  einer  elen  lank 
•uUwis  UJide  lolker  aiUzc  dre  edder  fo  vele  em  van 
jden  iin  to  liner  nodtroft,  unde  (leken  de  u|)  de  ge- 
reke  (fache,  woriiber  gellritlen  wirdj,  darunnne  he  de 
Bcrtitzinge  erworven.  fo  ok  dat  holt  edder  balken  edder 
|«t  it  ii,  fo  he  bekrttzigen  will,  if  dat  up  einom  hupcn 
age,  fchal  he  nicht  mer  alfe  ein  criiUe  damp  ilecken, 
p  vail,  dat  it  nicht  lichtlik  van  fik  fdlvell  umme  edder 
fvallen  rnach.  .  .  .  Wenner  nu  de  criitzc  alfo  van  dem 
leger  up  de    gebreke  getleken  fin ,   fchal  dat   jegendel, 

Pde  becriitzinge  gefcheii  is ,  de  criltze  alio  latcn 
n  dre  dage  unde  dar  nicht  wedder  I'eggen,  le  Iin  em 
e  to  rechte  edder  unrechte  geHeken:  nach  verlbrich 
zeit  wendet  er  lich  aber  an  den  richter  und  bittet 
m  enlfetzung  der  bekrenzi^^nng,  die,  werm  fie  llatthaft 
I,  feierlich  duixh  ein  auf  dem  platz  feJblt  gehegtes  ge- 
icht  vorgenoumien  werden  nmB,  ill  fie  unHatthaft,  fo 
ird  dem  klager  der  beiitz  der  fache  eingeraumt.  01- 
idis  regifches  recht  p.  228-242,  vgl.  254.  Swelk  man 
em  anderen  fchuldich  is ,  he  fchal  ene  twe  warve  vore- 
eden  unde  to  deme  dridden  male  mit  wetene.  kumpt 
e  nicht  vore,  he  fchal  ene  upholden  mit  dem  rechte 
-fchal  ene  vore  bringen,  ofte  he  ane  were  is;  heft  he 
■r  de  were,  man  fchal  dat  irucc  dar  up  ileken,  wante 
ffvore  komc  u.  recbtes  plege,  unde  ofte  he  denne 
nder  deme  cruce  lit  vertein  nacht  dat  he  nicht  engilt, 
e  andere  heft  fine  fchuld  mede  irworven.  leg.  brunfvic. 
.  Leibn.  3,  435.  We  einen  in  overbore  (contumaciam) 
ringen  wel,  de  fchal  deme  voget  bidden,  dat  he  I'm  bo- 
|1  hete ,  dat  he  deme  dat  crufe  up  dat  hits  lleke ,  dar 
■plegt  to  wonende.  leg.  goflar.  Leibn.  3,  507.  Diefe 
n^uzigung  fcheint  aufierhalb  Sachfen  nicht  eingefiihrt 
ewefen  zu  fein,  obgleich  lie  aus  dem  Sachfenfpiegel 
ucli  in  den  Schwabenlp.  201,  1.  Schilt.  aufgenommen 
lurde. 

IHaltaus  215.  vergleicht  damit,  dafi  vor  zeiten  die  bur- 
gebannter  hreuzwti[e  eingerilTen   wiirden,  fiihrt  aber 
das   beifpiel    vom   Grimmenllein   an:    capto    electore 
Job.  Friedhch  von  Sachfen,    a.  1547.)   arc  dellructa  eft 
saro  Schwendio  caefai'ia  duce,   fed  ita  ut  deuulTatim 


cupiditatiK   ilkctu   aut  animi  pertinacis  4| 
acio    patrocinari   definiens    faltem    in   armma 
thOrrint(,    wenii    die    kirchenthUr   verfchloUen    ii 
praeiutnpforit.    Hericus   1.  2.  de   mirac.  S.  Ger 
till".  angcfUhrt  von  Dueange  3,  1608. 
3*    den   Hipuuriern    war   ein  fcldag  mit  der  hai 
kirchcnthiir     feierlicher     einfpnich     gegen    den 
kirche  abzulegenden  eid.    So   verlleht  Rogge  p. 
worte:    ante  oflium  balilicae    manurn   pofuerit. 
61»»  4. 

4.     don    kirchcnthiir pfoflcn    halten    und    werfen 
f.  tn.  nr.  47. 

6.    fUr  wie  heilig  die  ihiir/chtccUv  geachtet  wurd 
dor  verbreitcte    gebrauch  ,   den    leichnam   eines 
ters  nicht  Uber  lie  zu   Rhleifen ,   fondem  dui'ch  c 
ihr   gegrabnes    loch    zu  Ziehen;    hiervon  bei  abl 
der  Itrafen. 


4 


BB.    ScMUftel 

SchlUUel  find  das  fymbol  hansfraulicher  gewalt;  dj 
erfi'heint  bei  der  feierlit-hen  einfegnung  mit  ( 
gcft'hniUckt :  l^Ho  und  hunom  hrynja  lucla^ 

t>k  kvenvadir  oni  kne  falla.  Sa»m.  edd.  72'*;( 
Cie  hiengen  am  gxiitel,  und  wie  durch  deffen  | 
die  frau  ihre  rechte  aufgibt,  niulle  tie  bei  der  A 
dem  mann  die  fchlUUel  zurUckilellen.  In  der  S 
fa^a  p.  7.  cap.  2  heiBt  daher:  enn  ec  man  f& 
hondi  hurijfllana  foviel  als:  ich  will  mich  ] 
A'hoiden*).  Ajmd  Gallos  folent  viduae  cloves  a 
lum     fupra    manti   defuncti  corpus    projicere    la 


einhitnng,    lymhole,    fcklujiel.    ring. 
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db  nach  abllerben   ires  ehemannes,    der  niit  fchul- 
tladen    gewefen,     die   IMUflel    auf  die   bar    legen 
•niit  von   hab  und  guet  abtreten  mOge,    Filcher 
EC  2,  213, 

m  bei  den  Riimeni  i^nrden  der  nenvenufthlten  die 
iBel  gegeben ,  der  gefchiedenen  abgefordert.  Cic. 
ipp.  2,  28;  illam  fuam  luas  res  libi  habere  juflit  ex 
fecim  tabulis;  daves  ademit,  exegit.  Anibrofius 
P47.  ad  Syagrium:  inulier  offenfa  daves  remiiit, 
Tun  revertit.  Nach  altruflifchem  recht,  wemi  lich 
ind  fchUifid  anbindet ,  wird  er  ein  knecht ,  Ewers 
134,  er  tritt  in  den  dienJl  und  die  gewalt  des  herm, 
thtir  er  befchlieflt;  fo  konnte  man  auch  die  frau 
fchlQlieltr&gerin  deB  manner  anfehen. 


Hing. 

*,chfel  ill  noch  heute  feierliches  zeichen  des  ge- 
men  eheverlobniffes;  friiherhin  fcheint  oft  bloB 
'ftntigam  der  braut  einen  ring  an  den  finger  ge- 
zu  haben :  ill  der  fi^ngcr  heringi ,  fo  ill  die  jungfer 
Eifenhart  p.  99.  Uingekehrt  follte  man  nach 
^dichten  des  dreizehnten  jh.  annehmen ,  daii  die 
>er  linge  emptiengen,  nicht  gaben: 
fun,  dii  folt  fmneflichen  tragen 

Iverhohie  din  niuwez  vingerlm,     MS.  2,  251^ 
wei^  got,  guotes  wibes  vingerlin 
da;;  fol  niht  fenfte  ml  zerwerbenne  fin.    MS.  1,  72*. 
to  nim    din   glefin  vingcrlhi  fiir  einer  ktlneginne  golt 

■  Walth.  50,  12. 
"    fan,  Id  dir  bevolhen  fin, 

^  fwa  dii  guotea  wibes  viiigerltn 

■  mugell  erwerben  u.  ir  gruo?. 
I  da^  nim.    Pare.  31*. 

■  er  dimcte  an  fich  die  herzogin 

^  und  nam  ir  ouch  ein  vingerlin  Pare.  31  ^ 

n      er    zoch    ir    ab    der    hende    ein    guldin    vingerlin, 

k  Nib.  627,  3. 

pen  diefen  ftellen  id    nicht  von  fomilicher  verlobung 

rede,  nur  von  eingegangenem  liebesbund  oder  trau- 
m  verhftltnis ,  welches  auch  dem  wechfelfeitigen  ring- 
en  in   folgender    Ilelle    des   ungedruckten   bruchllticka 

graf  Rudolph  E'^  vorhergeht: 

tdo  da^  fpil  was  irgan 
die  frowe  gab  ime  ane  win 
A'fl  D.  R.  A.  3.  Ausg.  U 


CIO     miij     uco     iiiaLAgi  axcii      iajijtjvct — ^  i  ■  ■  u i  ^^pv^^^^^i^^^p^^^bi 

eiii    fingerlein   vor.      Vielleicht    war  die   fitte  Oln'iluiupl 
ndeutfch    und    erll^    feit    deiii    chrillenthnm    eingefiihrt 
n  den  altnord.  denkmalern  erfcheint  auBer  Olafs  Tryggv, 
Eiga  cap.   193,  der  Sigi'iden  eitieii  ring  fendet,  kein  beifpieJ 
Tliorlacii    obferv.  lY.  p,  43.  44. J    und   die   alien   gefetzc 
chweigen    ihrer ,    mil   auanahme    des    iangob.    und    well- 
othilchen ,    in   wekhen    freinder  eintiuB    leichl  erklftrlicfc 
vare :   quia   conliderare   debet    omnis    chriJUanus ,    quod0 
luiscunque  fetnilaris    homo    parenlem    nollram    feculareij 
ponfat,    cum    folo   anyutlo   earn    fubairhat.    lex.    Liutpr 
>,   1.    (Georg.   1046);    cum     inter    eos    qui    difponfandi 
iint  .  .  .  coram   teliibus   praecefferit   defiuitio  et  <innultu 
irranim  nomine  datns  fuerit   vel   acceptas.     lex  Wifigotlt 
3,  3.    Es   ilt    bekaiint,    daft    der  amittlus  pronuhus    bei 
den  Roniern  und   bernach  aucb    bei  den  Chrillen  iiblich 
war,   vgl.  Plaut.  mil.  glor.  4.  1,  11.  Plin,  33,  1.  Juvenal 
6,  25.     DigeH..  24.  I,  3B.     Tertullian.  apolog.  cap.  6.*) 
Cbergabe  von   grunditUcken    gefchah   im  mittelalter  and 
per  anmilum  aureum\  belege  bei  Ducange  3,  1528. 
iJnter  den    Chatten    war   das    tragen    eines    ringes    (nn 
den     arm    wahrfcheinlich)    uiiehrenvoll:    fortifllraus    qius 
que  ferreum    infuper   unnidum ,    igiujiuiiiiofum    id    genii 
velut    vinculum   gellal,    donee    fe   caede  hoftis   abfolvat 
Tac.  Germ.  31 ;  das  gleicht  der  halfter  oder  lederbind 

Stpoefi^ia) ,  welche  die  alien  Macedonier  anlegten :  15 
^i  noti  xoi  ntQl  Muntdoviai'  rd/Aog,  tor  firjdh' 
dnsxtaxoxa  nokifiioy  dydqa  n€Qisifa<rda$  fijy  (fOQ^udi 
Ariftot  polit.  7,  2. 

DD.     MUnze. 


einJeiinng,    ftfinholc.     munBC. 


170 


Hand  der  freien.  Es  wird  niclit  nfther  gefagt,  wer 
mttnze  hergab ,  wahrfcheinlidi  der  knecht*),  er  bot 
gleicbfani  zmn  kaufprris^  den  dpr  hen',  fie  zu  boden 
lellend ,  verfrhnifllite  **).  Die  belege  find :  li  quia 
m   alienuin   extra   confilium    dotnini    I'ui     ante    regein 

denanum  ingenuuni  diiuiferit :  li  quis  lemiui  alie- 
ante    regem    per     (hmnrinm     ingennum    dimiferit. 

fal.  30,  I.  3;  n  quis  libortnin  luum  per  inanura 
priaiD  fen  per  alienam  in  praefentia  ve^is  fecundum 
?m   ripuariam    ingenuum    dimiferit  per  doiariutu,     lex 

57,  I ;  et  nullus  tabularius  denarium  ante  regem 
efuBiat  jactare.  lex  rip.  r»8j  1;  quod  ii  (fervnin 
m)    detMriolem    facere    voluerit,     licentiara    habeat. 

rip.  62,  2;  illullris  \1r  ille  fervum  fuum  nomine 
m  per  manum  illins  nd  noilram  praefciitiam  jacUtnie 
ario  fecundum  legem  falicam  dimilit  ifigenuum ,  ejus 
que  abfolutionem  per  praefentem  auctoritatem  firma- 
s.  Marc,  fiirm.  1,  12;  et  podea  ante  domnum  regem 
Uxnte  dcftario  fee.  leg.  fal.  te  ingenuum  dimili. 
tt.  Bign.  46;  nos  vero  manu  propria  noilra  cjccu- 
mt  de  manu  fupradicti  N.  denariutn  et  nunierum 
«»WM«m)  et  argentum  (I.  argaUeum)  et  aurcum 
mragmnm  et  fiftcrtium  et  mhiam ,  fecundum  legem 
Irani  euni  lihennii  dimiliintis  et  ab  omni  jngo  fervi- 
ifi  abfolvimus.  formul.  all'aticac  103'',  jacfantc  denario 
lieg.  fal.  fervum  fuutn  dimilit.  fonn.  lindenbr.  211 ; 
W  vero  manu  propria  noilra  cxcuticntcs  a  manu 
chanpoldi  denarium  foe.  leg.  fal.  eum  lib.  dim.  et  a 
j.  f.  a.  Neugart  410.  (a.  86(i) ;  imperiali  dignitate  de- 
trimuB,  ut  more  praedecefi'ormu  imperatorum  et 
;inn  nollronim  videlicet  a  manu  iplius  Leuthardi 
U8  ejcHiiatur.  .  .  .  ut  a  praefenti  die  et  in  reli- 
idem  Leuthardus   femper  et  ubique  omnibus  locis 


To  fcbUeBe  ich  anch  aus  den  worten  der  Qelle  bei  Heda; 
Kam  «JHg;  Tgl,  Icgee  Henrici  1.  ret^is  Angl.  cap.  78:  fi  qais 
ritute  redeat  in  liberum ,  in  t«aem  manamiflionis  domiuo 
denarios  reddat.  fc.  pretium  corii  fui. 
•)  ini  dritlen  capitulare  a.  813.  (Georg.  781.782)  gefchiehet 
log  eincr  manuminio  per  haniradam  (al.  haniraduin),  die 
rerfiicht  foin  kGnnte  ,  anf  daa  hier  erfirlerte  fyinbol  za  be- 
tien:  haodratii  fi'  rfidi)  bpdont«t  altn.  einen  handbeatel,  ein  ge- 
b  snr  hand.  Nnr  fiigt  (icb  nicht,  daB  fie  in  loco,  qui  dicitur 
ctom  nnd  manu  duodccima  rorgenommcn  werden  Toll,  ea 
Ifo  vielniohr  die  frcilaBnng  de  manu  in  manum  fein ,  deren 
^gob*  gefetz  Rothar  225.  (Georg.  986)  gedenkt. 

M2 


viiix^uuu 


(ft.  888);  qnendam  pro- 
pHmn  ferrm  Boftram  J«kui  DomiDatiini  in  praefentia 
fidelium  noftronon  jwr  eaemffhrnm  denarii  dc  manu 
fUnif  jnU  1^.  I&l.  lib.  dint  et  ft.  o.  j.  f.  a,  Neogart 
658.  (ft.  90G);  alle  diefe  nrknnden  find  erlafien  von  fran- 
Idfchen  kJ>nigeiL  Heda  epifc.  Iraject.  p.  70.  liefert  nuch- 
fblgeodes  beifpiel:  qui  ejus  coatoitn  famulani  quandam, 
dfttis,  ut  lex  fftlicft  docel.  in  conunataiione  dnobiis  nian- 
dpiis  prios  et  pofteft  fecoDduni  le^em  Francoruni  deno' 
rmm  ^us  excutiens  hoc  modo  fenitntis  vinculo  libera- 
viU  Und  in  des  Audoenns  vita  Eligii  1,  lU:  redemptos 
captiTOfl  protinus  coram  rege  (latuens,  jadatis  ante 
eum  d^HQitis^  cartas  eis  libertatis  tribuebat.  Der  aus- 
dmck  koma  demarialis ,  zum  unterfcliied  von  dem 
chartubmos.  fleht  auch  in  den  capitularien  (Georg.  671, 
1555).  £s  ill  kkr,  dafi  diefer  rechUgebranch  auf  das 
fr&nkirche  volk  zn  beTchranken  fei,  die  gefetze  keines 
anderen  deutfchen  landes  gedenken  feiner.  Im  zehnten 
jh.  nacb  abgang  der  CaroUnger  erlifcht  er  auch  beinahe, 
doch  dndet  lich  die  formel  noch  in  diplumen  Hein- 
richs  2.  von  1013:  qnendaui  fervum  nomine  Weran- 
hardi  ejcu/fv  de  mau  u  ejus  uoRra  manu  dctmrio 
liberum  fecimus  et  ab  omni  eum  fervitutis  jugo  abfol- 
I  vimus.  Meichelb.  1.  pag.  20y.  und  Heinrichs  a.  von 
I  1050:  Heinricus  imp.  Sygenam  fervam  nobilis  viri  Ri- 
l^lti  per  deiiatium  manu  fua  de  manu  Sygenae  tx* 
m//'tim  emancipat.  Lang  reg.  1,  85.  Alfo  blofi  in  kai- 
ferlichen  urkunden,  die  ihre  vorg&nger  luichalniiteM. 
Zuweilen  fj-mboliiierten  denare  auch  die  tibei'gabe. 
DucAiige    3 ,    1 530.    gibt    zwei    beifpiele    uhne   jahrzahl : 


einleitunff,     [ymlmle.     miinee.     flein. 
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partem  fecum  detulit  Childericus,  aliam  vero 
s  ejus  retinuit.  Greg.  tur.  2,  12.  Vgl.  obenp.  129. 
ibula. 

Stein* 

e  Heme,    vermuthlich   kiefel,    ein  zeichen  der  ttber- 
:    et  ad  opus  capituli  cnirj  iiuodaui  lapide  inveftio  et 
fl'efiioiiem    vel    quali    indiicn,    tabular.  Brivatenfe    a. 
jf;    dedit  eccleliae  S.  Stephani  per  unum  Uqndem^    in 

rpraedicti  abbatis,   quidquid  habebat  in  deciinis.  ch. 
Perarduin   p.  140;    invcftivit    eum   per   Iraditionem 
h  p<irvi   lapidiSy    ut  moris  eft.     ch.  a.  1394.    ap.  Du- 
3,  1532,   welcher  4,  52.  f.  v.  guerjure   cum   lapide 
kt :   Gngularis  modus  rei  alicujus  dimittendae   me- 
us   in    transactione   a.  1065   ex   archive)   S.  Victoris 
,  ohne  ihn  mit/uUieilcn. 
k  roin.  rerht  konnte  jedem,    der  unberechti^t   einen 
auffuhrte,    einhalt   gethan  warden,    damit,    dali  man 
I   kleinen    ilein    in   den   neueii    hau    warf;    das   hieii 
opens  nuntiatio;    fpater  fchcint  der  einifpruch  bloB 
lich,   ohne  Ileinwurf,   eri^angen  zu  fein,    mulle  aber 
em  grund  und  boden  lelblt  gefchehen:   in  re  ipfa 
tio  facienda  elt,  ut  confeftim  ab  opere  difcedatur. 
39.  1,  5.      Die   einzigc    ftelle    Qber   das   fteinwerfcn 
o    viel  ich   weili ,    bei    Ulpian    in    dem    angefilhrten 
.    Difj. :    melius   elTe   eum    per   maumn    ideft    lapiUi 
(vulg.  jactum)    prohibere,   quam  opens  no\i   nun- 
lone    (nftmlich    mit    bloBen   worten).      Ob    nun   diefer 
litsgehranch    von    dor    zeit    der   Ronier  her   bis   ins 
be  mittelalter   fich  in  einzelneu  gegenden  fortgepflanzt 
als  eigne  landesfiUe  gegolten  babe?  das  iJl  die  frage. 
(lens   befchreibt  eine  occitanifche  urk.  vom  j.  1407 
ganzen    hergang    umftftndlicher:    denuiitiabat    novmu 
et   in   fignum  hujuscemodi  denuntiatifinis  et   prohi- 
is  per  jactum  unius  lapilli  dixit  in  dicto  novo  opere 
tibus:    denuntio    vobis    opus    novmn.      item    per 
fecundi    lainUi    dixit:     ego    denuntio    vobis    opus 
m.    item  fimiUter  per  jactum  tertii  lapilli.     Ducange 
r.  nuntiatio  n.  o.     Nach  Groenewegen   de  legibus   ab- 
latio   (Aml^erd.  1669)    p.  293.  foil   anch  das  fjmbol  in 
^ant  iiblir.h  gewefen  fein.     Dennorh  hfttte  es  vorlaufig 
Bgen  anfpnKrh  daranf,  unfern  deutfchen  rechtsalterthii- 
m  beigezahlt  zu  werden,   wenn   i<h   mich   nicht  eines 
Schworts  erinnerte :   der   teufel  hat  feinen  ftcin  darun- 
eworfen,    d.  h.   er  fucht    den  begonnenen   bau   zu 


1 


SymboUfch    za   binden   reichte    ein   zuinis    od 
fadeti  liin.      Dies   kann   ich   zwftr  nidit  aus  d 
zeit  darthuii,  aber   aus  mant-hen  M:ebrd,uchen 
lent.      Nach   dem  Coiner   hofredit    (Tec.  \2.)   wu 
gefan^en  fijehaltener  dienllumnn  des  erzbifchofs  inj 
bloIJen    fadenzui;    ein^'efperrt:    qui)dli    uiius   alter 
libitu  luo  line  juilitia   Occident  .  .  .  convictus  in 
tern    domini    fui   judicabitur;    karni    er    fich    nun 
jahr   und  tag  mit  des  getOdteten  freunden  nichi 
den,    tunc   advticatus    c^ildriienlis   et    canierarius 
camera,  quae  proxima  ell  capellae,   recludent.     ^i 
recludetur:    fifum    llannneiini    0.  llaminatm)   de  f 
pollem    per    tnediuui    ollii     teiidetur    et    in    utroq 
ligillum   ceitnnii    nppendetin",    et    cum   ftd   in    mat 
fiierit    ojlium   caniei'ae    aperietur    et  usque   ad 
foils  aperiuni  Habit,     naclits   wird  von   innen  gel 
beiuchende    lind    zulftftig :    ita   tamen   ut   ingredh 
egredientes  fihtm  et  li^illa   nee   rumjnint ,    neque 
Kindl.   2,  73.  71.      Ahnlicbes    entliAlt    das    Hild* 
lliftsrecht:    were   ok,    dal    en    deneftmann   des 
hulde  vorlore  ...  he  fcol  an  line  kemenaden  koi 
fcol   men   befluten   mit   eneme  /idettem   vademe, 
fral  be  nicht  ut   kouien,    he   nntrede  fek   der  i 
minnen    eder   mit    recbte.      Bnins    beitr.  p.  1G2 
wer/, ,    da:^   ein   febuUboift  uBblibe  und   die  geric 
fuinete,    fo    fal    er   ein  pbant  geben  u.  man  fal 
in   unfers   heirn    des  apts  hof    und   in  bindvn   i 
faidcn   fiuhn   und    in    fchatzen    vor   ein    pbunt 
and  ein  helbeling.    SeligenMtter  fendrecht.     Eiii 
binden    mit   feide    wird   anch   bei   der   zuliefemr 
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iiD  den  antwoi'ten  aua  der  hofiiiark  nach  recht  und 
"eiheit  des  gotshaus ;  und  in  dreien  tagen  foil  er  den 
jhedlichen  menfcben  dem  lantgericht  oder  feinen  amt- 
mten,  als  er  niit  itrtii'tel  uiufangen  ill,  an  die  unSer  falter 
!ul  init  einem  feiden  oder  swirinen  ftufr.n  binden.  (holt 
m  der  landrichter  nicht  ab,  fo  laBt  ihii  der  gotteshaus- 
ichter  fo  an|<ebunden  lleheu)  und  ifl;  von  alter  alio  her- 
omen.  Roter  hofmarksfreiheit  |a.  1400.)  Ferner  wur- 
en  gebannte  grundlliicke  durch  einen  darum  ge^o(^len 
tidenfaden  gehegt :  item  diefer  bann  llufit  an  dreier  her- 
in  land,  namlicb  an  die  graffcbaft  von  Wied,  an  die 
erfchaft  von  Ifenburg  und  an  die  israffchaft  von  Diez, 
nd  in  welcher  der  dreier  Iierren  land  diefer  bann  HitBt, 
Is  fern  daU  es  gienge  cin  jviden  fadtn  darumb  und  foil 
Is  frei  fein,  das  ihn  der  bannberr  nicht  zubrechen  foil, 
elterfer  w.  Im  heldenbuch  lind  die  rofengftrten  niit  fei- 
iun  filden  umgeben.    Crimhilt: 

I  tie  bet  ein  anger  weite  mit  rofen  wol  bekleit, 
I  darumb  fo  gieng  ein  maure,  ein  feideti  fadc7i  fein. 

■  Laarius  kleiner  rofengart«n: 

'  darbei  ein  fchOnes  gflrtelein, 

darumb  gehet  ein  feiden  faden,  — 

(da;^  diu  miire  folde  fin, 
da>;  was  ein  fadvn  fidin; 
der  im  den  zebrffiche, 

kwie  bald  er  da;  rseche ! 
wallet   dabei    noch    etwas    aberglaubifches*),    denn 
ftch    in   den    danifchen   volksliedeni    binden   die  helden, 
m  fich  feftsumacheu ,  rothe  feidenfflden  uni  ihre  helme : 

faa  tog  han  en  I'dJcetraad,   bandt   om   tin   hielm  faa 

rod,     Kv.  p.  m.  72.    Nyer.  I,  81. 
faa  lagde  han  om   fin  gjldenc   hielm  den  /ilJcdraad 

hin  rode^ 
da  hug  nu  Vidrik  Verlandfen ,  jeg  haaber  dct  fkal 

ei  blode.    Kv.  p.  m,  421. 
faa  tog  han  en  fUMraad ,    kaller   den   over  hielmen 
rod.     Tragica  18,  44. 


I 


t*)  die  Parfen,   wenn    fie  einen   todteuacker  (dnkmeh)  aulegten, 
igen     in    vier    ecken    vier    p*oBe    nafiel    ein    und    /ogen    eine 
ilinur    von    hundert   goidenen    oder     haumwolUnan  fiiden    dreimal 
Zendaveftft,    Kleuker   3,   250—268,     M^er   mythol.   lei. 

17. 


I  nit  mere,    uiid  die  perde  enfullen  nit  wefen 

ii  hair.     Und   die  milt   fall   gelaeden  wefen   up 

pde  u.  oft*  die  mill  dair  nit   enwere,    fo   fall   hie 

bidden,    dat   hi   iiu   gunne  den  up  een  nnder 

laiden   und   der   menners  ( wagcnlenker)    futlen 

die  een  up  dat  vorlle    perd,    die   auder  up 

llle;    und   die  vorlle  fall  hebbeii  een  vlefch  mit 

en  hals   ende    Ii   fallen    hebben   weiten   broot 

t)    in    oeren    boefem    und    fullen    dri    werf   in 

halden    und    die    vorlte    fall    den    achterllen 

die  fiefche  doin  (die  welnflafche   ^eben),   dat    hi 

d   fulIcn    ii'flen    van    den    broit    eten    und    die 

weder  aen  firien   hals  hangen  und    befhaeren 

erd  of  fand.     und  dit  fall  gefchien  bi  kliiinneu- 

Und  die  ambtman   fall    bliven   litteii  in    den 

it  finen  geiichtshiiden  tot  der  tit,   dat  die  be- 

gefchiet  is.     und   fall    litten    upten    oever   van 

vigen  lande,   dair  die  waert  af  befliairen  wirt. 

e  befhaininge  gefchiet  is,  fo  fall  hi  weder  koe- 

dem   gerichte   und   feggen ;    heer   richter ,    oflf 

dan    genoerapt   lin  mochte ,    bebt   g>'   gefehen, 

n  waert  of  dat  fand  mit  recht  befhairen  hebbe? 

Rn  jae,   dat  hie  dat  gefien  heft,    dat  trecket  an 

ht   u.    gift   deni   ambtman   Un    gelt  u.    den   ge- 

tti    oer    oirkunde.   —     Eine    in    derfelben    hf. 

Ilehende    befchreibung  verdient ,    ihrer   abwei- 

iregcn ,  ansgefchrieben  zu  werden :   foe  fall  men 

jnen    naeffcn    als    een    bouwnian    deglirhs   plech 

m  mit   mill  u.  mit  perden   als   et   gewoentUk 


.^»A  A, 


u  «<•  c, 


^4i;Ua    Ft 


nni    HI    uiivi^i — VTTTX"  vaeicii    uK^LLtrii    [;ecrut?u  up  un 
land   u.  die  raeder   eens   deels  in  dat  waeter  lal 
end    men  fal   den  driver   den    noch    eens   fchenk 
win  II.  met  weiten  broot  und  dan  Li  vortan  o]}   da 
vaeren  und  den  icarfeti  aldaer  llaen  laelen  u.  men 
peerden    affpannen  niotten    touwen    (niit    deni    ge 
Item  alle  fanden  of  landen ,    die  in    (troom   of  wat 
len,    die  hoeren  den  landlnMen,    und  die  heere,    i 
niet  aen  en  vinjxt  of  enduet  belleken,    die  magh  < 
lick  bevaeren  van  linen  althouvigen  lande ,    als  hi 
waterrechten  bekonien  kan  und  als  hi  dat,   fo  bov 
bevaren  lieft,  unm  hie  dat  nth  doen  paelen  uiede 
u.  dat  alfo  belitten  u.  beholden.   —    Der  wagen 
nicht   bloB  IVmbol,   iondern  zugleich  probe  und  in 
hakbarkeit  des    anjrefchwemmten   grundes.     So  wi 
del' warts  die  dicke  eines  gehaueuen  holzHammes  g 
indem    man    einen    leeren    waifcn     dariiber    fahrt: 
fecht.   dat  men  den    ilammen  fcbal  criitzewis  mit 
luefsentiger    durch  bohren    u.    fahren  mit  einem  k 
wagm  darover ;    brekt  he   deun ,    lit    is   idt  men  t 
recht    broke ;    brekt    he    nicht ,    dat   i&  LX  m 
Rugian.  17, 


n.    Pflug. 

Mit  dem  pliug  wird ,  wie  mit  dem  wagen,  ni 
land  befahren,  vgl.  f.  87.  88;  herzog  Heinrichai^ 
kleiner  pflug  im  I'choBe  eriiineii.  aber  an  den  ^ 
vom  himme!  gefaUenen  pflny  der  Scythen.  Herod 
jinm.  .'}.  Welche  bewandnis  hat  es  mit  dem  fii 
pflug  in  folgender  fpaten  urkunde :  item ,  wai 
emiifan'rendc   hand  Uber  ein  voll   beckenlehen  abi 

M^^  tW'    ^     *t-mi m « • 1 
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Elbingerode   urk.  p.  22.  (a.  U«3);   ein  fech,  eiii 
4att,  zwene  nagelilebe.    ibid.  p.  50  (a.  1505.) 


tuhl  und  tifch. 


■chtsfymboi  hat  der  Ituhl ,  wen»  er  naher  be- 
?Den  wii'd,  flet^  drei  heine:  driftichil  lluol,  wie  er 
a  in  einer  glolle  bei  Jiuiius  283  heifit*);  zuweilen 
■N)n  bloBem  fttM  und  kif/fen  •jefprochen. 

B  Ut  f.  so.  81.  gewiefen  worden,  dnB  der  perinslle 
befitz    durcb     den     ranm ,     worauf    ein    dreiheinigrT 

ftehe,  be/eiolmot  wordc:    ein  fliluk,  das  keinen  ftulil 

in  des  grundeigeuthums  unfilbig. 

aber  auch  der  befiU  jedes  andern  pnnindfliicks  wird 
b  einen  folchen  fluid  anj^etreten ;  bei  feld^iiiterein- 
rungen ,  fagt  Bodni.  -138,  war  iiblich ,  daft  der  neue 
puipfftnj^'er  vom  gerichte  an  das  gut  begleitet^  dort 
allien  drdbcinigen  jlnld  zu  iUzen  und  alfo  in  einem 
nalttjen  fchuhe  llch  dem  gute  zu  nahern  beordert 
I;    das  UieB:   in  das  gut  ruf/chtn.     Allein  ich  kenne 

keinen  beleg  fUr  diele  rerhtsgewohnheit ,  der  iiber 
vierzehnte  jli.  relrhte:  die  alten  gefetze  erwahnen 
'  nirgend ,  Ducange  bat  lie  aus  keiner  einzigen  ur- 
le    beigebracht      Gleichwohl   id   gar   nicbt  glaublich, 

ein  folcbes  fmbol  erft  um  diefe  zeit  begonnen, 
fo  wenig,  daB  es  fich  nicht  aueh  fchon  ttber  das 
e  (can»Iingifcbe»  Franken  erllreckt  baben  follte.  Die 
tu  altellen  belege**)  find  aus  dem  Mainzifchen,  die 
m  aus  llefTen ,  Wellphalen ,  Braunfchweig :  pre- 
LS  etiani  Crafto  fchultetus  una  cum  Hertwino  bur- 
in prenimiinatUH  fratres  in   prelibate   donms  poQeffio- 

luifit  et  locavit  cum  pace  et  banno  per  fedefu  tri- 
w ,  prout  Maguntie  confuetudinis  ell  el  juris.  Gu- 
8  2.  453  (a.  13 Hi):  refponderunt  iidem  jurati  prae- 
Ui  inter  fe  deliberatione  diligent!  feorlim ,  quod ,  af- 
ft    [ibi    una    ftde    lufnea   (res  pedes    habeiUe     po&ta 


)  Docange  f.  v.  tripeiia ,  tripcdia :  fcdebat  1*.  Martinus  in 
I  ry^Oieana ,  ut  eA  in  uHbufl  fervulorum ,  qiuu  aos  Oalli 
ks. 

)  frflbere  der  bufitzergreifung  erwahnende  urkuoden  reden 
von  rir«j  (a^gn  und  nQchteu:  et  pofthac  nos  eiati  de  omni 
terna  uoi>ra  revenivimua  Wolfratumum  monacham  et  mUTum 
Uu  mouacboroiu  p«r  b'i6u9  diehiu  ct  per  (ribus  noetibu$. 
Ut  nr.  45  (a.  766.) 


iLiiviiyii)  unu  ruii  uen  ocg.  neiitncnen  geiaii  tni 
und  mit  llule  uf  den  felbeii  hob.  Knchenb.  3, 
1349);.  fo  fal  der  ridiler  mit  den  fcheffiii  unde  ^ 
knechten  ufHehin  unde  das  Kerichte  nicbt  ufpei 
dern  mil  dem  closer  gebin  in  die  hufnnfre  adir 
erhgut  midc  mit  fich  ncmen  eiiiin  Ihtl  mit  dri 
da  I'al  he  den  rleiger  uf  dcm  erbe  uf  feLziu,  cin 
sum  driitm  md.  Frankonberger  Hat.  (a.  149 
Schiumke  2 ,  741 ;  in  das  gut  fetzen  mit  hiilfm 
fiuie,   mit  gericbten  und  mit  rerbte  als  recht  ill. 

2.  nr.  401  (a.  ISii;"));  hat  daiin  gefeiien  mit  ht 
ftulc  jar  u.  (Ag,  alfe  des  gerichtes  recht  u.  gewon 
Kopj)  nr.  123  (a.  UU);  darauf  iJl  man  heruuter 
bans  gangen^  dafelbil  man  dem  hern  tifoaln  ein] 
mitten  in  das  baus  gefetzt,  darauf  er  ficb 
fignum  realis  et  vere  apprebenfae  poITeffionis  w 
Braunfchw.  ded.  (a.  If)!)'))  bei  Haltaus  1759;  d 
fifcalis  namb  die  tradition  u.  Uberantwortung  de 
fes  .  .  .  an,  fatzte  ikb  offentiicli  auf  den  jlueL  i] 
1598)  HalUus  I    c. 

3.  weigert  fich  der   ricbter    einer  vorzuiiebmei 
lebmmg    oder   entfetzung ,    fo  kann  wer  ein  rechi 
ZQ   fordera,   mit  einom  folcben  ilubl  die  feierlichi 
lung  felbd  begehen,   muli  aber  die  fehuldige  geld 
darauf  legen.     Item    wolte    de   fchulte  einen  ni  " 
ne.n   mit  einem    hofesguedc,    fal   de   nemnien  ei 
ft<iJujen  ftod  u.  leggen  damjt  fo   viel    geldes,   als 
recbte  geboert  to  geven.    de  fall  fo  wol  u.  vafte 
On ,  als  were   he  van  den  fchulten  belehnet.    Eilj 
wenn  ihn  der  fchulthelB   nicbt  bclebnen    wolte , 
jx   ncbmc]!    eJnen    fluid   mit    drei    f'iijhu    u.    fetz 
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■te  en  nicht  van  vrevelinode  belenen  enwolde,  fo 
■eigene  nemen  ein  driiielhi^en  floi  and  fetten  int 
.ichte  und  leggen  op  ititcfien  flalen  des  llols  drei  al- 
ts iind  geven  dein  hove  u.  hovesliiden  ok  ib  vel  and 
A  fa!  hei  fo  wol  belent  wefen  met  dem  gude,  gelik  of 
I  dei  fchalte  perfonlik  hedde  belent  mit  hande  u. 
tinde.  Schoplenburger  hovesr. ;  item ,  fo  der  gefuhwor- 
:n  fronen  ein  einem  veftgenoten  fin  gut  nae  diefes  ge- 
ihia  rechte  thofchloge,  fo  mag  dei  vellgenote  bi  den 
:hter  gaen  and  lin  gut  entfetteii  und  dem  gennen ,  fo 
je  fin  gut  hedde  thogefchla^eu ,  tho  rechte  llaen.  und 
dei  richter  den  entfat  nit  neuien  wolde,  fall  hei  dan 
i  entfettung  uf  einen  dreilhdlchen  jloil,  tegen  der 
icke  vaui  hael  in  dat  richters  huis  leggen  und  darmit 
L  gut  entfat  hebben.     Hagener  veHenrecht. 

llatt  des  (luhls  ein  tifch  iu  folgender  merk\\'firdigen 
sUe:  darnach  weill  man,  wer  landfiedelgut  jemand  ge- 
ihen  batte  zu  landfiedclrechten,  der  ibi  den  nicht  ver- 
2iben  urn  eines  lieben  laiidfiedels  oder  Lohern  pfachta 
lien;  ilt  es  aber,  dal5  derfelbe  es  felbHen  nutiien  u. 
,uen  und  felbiten  gebraucben  will,  fo  foil  er  es  ihme 
rktinden  drei  tage  u.  feehs  wochen  vor  S,  Peterstage. 

den  erllen  vierzehen  tagen  follen  lie  die  nachbam 
tten  iji  dem  dorf  uiiten  u.  oben  feine  beBerung  zu 
hten,  in  den  andeni  vierzehen  tagon  foil  er  bringen 
LB  gelt,  als  der  hof  oder  pacht  herr  and  dem  hofliau- 
a  V  welcher  einen  H/ch  mit  drei  bcinen ,  ztcei  aus- 
ytdig  der  /chwellvn  und  eins  mwendig  der  fchtcel- 
li  des  hofhaus  Hehend  haben  foil,  auf  folchem  iifch 
U  der  hof  oder  pfachtherr  ihme  das  geld  vor  die  ein- 
tbrachte  beflerung  zahlen,  fo  hoch  fokhe  geacbtet 
:>rdeu;  wenn  das  gel'chehen  ill,  lb  foil  er  dem  fein  gut 
nrflumen,  das  es  eiugeraumet  fei  drei  tag  vor  S.  Pe- 
ratage,  das  bedeuten  die  swei  beine  answendig  der 
hwdhn,  Altenhafl.  w.  pag.  40.  41.  In  nahverwandten 
rachen  bedeutet  das  deutfchc  lluol  einen  filch,  fo  das 
;Ui.  ilalas,  flav.  llol. 

fprichw5rtlich  heiBt:  eincni  den  lluhl  vor  din  thiir 
tzen,  einen  bisher  zu  fitz  berechtigten  aus  dem  haufe 
eifen.  Vor  alters  fcheint  diefe  fj-mbolifche  handlung 
irklich  vorgenomnieu  worden  zu  fein.  es  gibt  licher 
)cb  raehr  belegft-elten,  als  folgende:  ob  fich  das  menfch 
.  verftndert  .  .  fo  niochten  die  kind  im  oder  ir  em 
]M  fOr  die  thiir   (etgeti,   alles  von    altem   herkommen 


einleiiwig.    ftjmbole.     wein. 


in 


TTein. 

;n  wurde   unilreitig  von  alters  her  in  Deutfchlond 
fkrafti*i:ung  feierlicher  vertrflgt?   und   btiiidnitle  tvein 
uiid    melh)    gctniukeii ,    ja    unter    vielcn    tlieiliieh- 
uiid    zeugen    fOrmlidies   K^lag    und    mahl  ^^ehalten. 
war   das   vorn.1mlich   \m  fricdciisrchluaen,   ausloh- 
i,    erbfchaftstheilungen   und   hochzciten ,    wie   eine 
von   itellen    in    den  chronikeu  und  fagen  bezeugt, 
eniqne ,    I'uiut   nios   ell    inter  barbaros ,    ad   confir- 
in    pactum    foederis   convmuin   habebatur  per  octo 
damus    brem.    hill.    ecol.  3,  20;    nA    fietti    Hogni 
id    fyllur    Una    oc    drueku     fidar    (dtlor    hikar. 
erka  faga  rap.  2.      Alleiii    wenn    auch    diefer   ge- 
herkomnilich  und  unerlaalich  war,   rechllich  oder 
ch    kann    er   doch    nicht    heiBen ,    allgemein   ge- 
weder    aus    dem    f)*niboI,    noch   das    fvnibol  aus 
geleitet   werden;    er   beruht    in    der    lebensweife 
igung   des   allerthuins.      Keines   der   gefetze    for- 
n   weintrunk    zur   eingehung   irgend  eines  rechts- 
Ich  will    damit   nicht   lougnen ,    daft   er  auch 
in   der   frflhllen  zeit    far  gewifle    falle    wahrhaft 
lifche  natur  gehabt  haben   kOnne;    dies    beweill  die 
hung  des   tranks   mit   blut,    woven    hernach   ge- 
werden   foil ,    und   raanche   heutige    gewohnheit, 
jie,     briiderfdiaft    dun-h     wechfelfeitigen    ^tdruttk 
ilieBen.     Im    heidenthuni    werden    (»pfer  mit  jenen 
len)  verbunden  gewefen  fein. 
,ni   mittelalter    aufgebracht   fcheint  die   allgemein 
dt  verbreit^te ,   bis   heute   noch   fortwahrende  f>Tii- 
anwendung   des    weintiunks    zur  fcier  eingegun- 
kftnfe;   das   hieft  litlou/\    w'mkouf,    fpater  leitkauf, 
xd*).    Belege  hat  Haltaus  1257.  58.  2057—59  ge- 
lt,  deren   keiner    das    13.   jh.    erreicht**),    einen 
hr  1245  gibt  Bodra.   p.  062:   ad   confirmationem 
ntnni^uii    praemilTorum    fratres    vinum   tefiimoniale 
*it   foleiiipniter;    wir  hunt    Uiinken    den    icinkatif 

'<*iu  abJ*  l^*^'   rahd.  lit,    potua;   far   die    ausbreitunff   der 
*^it   zeugen    eben   die    volksmaBig    onUlellten    ausdrucke 

*   den  altc/len.wifpielen   hat  weinkanf,  pecpnia  potabilw, 

'^  rf*ff  vdricl"«aefle  bedeuimug  einerabgabe  (laudeminm); 

^ht    r^b*^'^    "*,  ^^''   ^>^<=^eoboraer  urkunde    viMuiji;    Tgl. 

*i>.    !a\    (*■     .f^-'*   ^-''M*"'*  *"  ^°*®^  t^i  winkvuf  bihtruni 
J*A  14*.  iiiuUiiJelenrecht  dicitur,  faciei 
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edd.   C 1*    Oder   hlodi    /    /por    rcnna.    ibid, 
was  oben   f.  118.  110.  beim  f^mbol  der  erde 
fens  angefuhrt  worden  id,   andere   belegftellen 

,  527— r)28. 

rmbolifchen    hluHrinlceyts ,     der    mi/chufig    des 

U'Cin*)    thnt   keine   deutfche    fage   iiieldung, 

mQIle,   was   die  gella  roraan.  cap.  67.  von  ei- 

desbunde    erzahlen,    auf  deutfche   gewohnheit 

3n:    nunquid    libi    placet    unam    coiivcntiaiiein 

sere   ct    erit    nobis    utile;    fanguinain    quilibet 

dextro  emittat,   ego   tuum    languincm   bibatn 

m,   quod  nullus  aliuiii  diinittet  nee  in  profpe- 

in  adverfitate  et  quioquid  unus  lacratus  fuerit 

lietatem  habeat.    Es  war  hibernifche  litte :  rum 

edera  jun^^int.   lavtftdncm   fjionte   ad    hoc   fu- 

le   alterius  bibit.    Gyraldus  topogi*.   Hib.  cap. 

.   und   rcythilche :    upx«tf   dt   nouvviai   ^I'^a* 

toiq   dv  noiiuivxai.     dg    xvlixa   fieydl^p  jcc- 

fpoy    ^;'X^of»'Wff,    alfia    avfifittjyovrjt    twv    td 

'Ofjtiytap,    xvtpavtf^    Snian    ij    imiaftovtf^    /la- 

rpdi'    tov      atoimxoi;'     rial    i'ntna    nno^dipavtfc 

vktxft   dxtvdn&a,     xal    6i(Siovg,     xal    adyag^v^ 

\0P '     inidv    db    xavta     nQujamai ,     xattt/^oyiat 

i   imna    dnontyovtTt    avioi   %t  o\   %6  6gxtov 

,    xdi   t<uv    snofiipoiy    ol   nlttaxov    a^iot.      He- 

I.     Diefen   eidfchwiir   der  Scythen    erzahlt   Lu- 

verfcbieden,   ohnc  das    bhittrinkcn  .   abtr   uiit 

dchen    der    watTen :   ivuutiyifg    cJ/raJ    loig  da- 

TiaXd^ojfify  TO  alfsn  */f  xvlixa,  xai  td   l^ttf^ 

tayrtq ,      df^a     dfAffonQOi     iuiaxo^iyot     niot^fy 

S,    tt     id     (i€td    toZto     ijfidc     diaXvOHBy     dy, 

Schinieder  *J,  4!).     Noch  kiir/er  [N»nip.  Mela : 

quideiii  incruenta  funt ,    faiiciant   le ,   qui    pa- 

exemtunique   languincm^    ubi    |>ennil'cuere   dc- 

e  litu  orb.  I ,  i.     Von    Grierheii    nnd  Cariern : 

)aq )    dyayoyuq    ig     to     atQttioTtfSoy ,     xal     dg 

narqtfg,   xgtji^Qa    iy    fMiato     iatrjCciy    dfuforiqwy 

midday  •     fuid    dt ,     (XY^viovitg    xatd    'iya    txa~ 

lalStity ,    tfTffaCoy  dg  tdy  xgrjxi^gn-    dtd    ndv- 


■*o  an*.  .      nat»i>'  K^nus  quoddnm  potionie 

^  '-eK  ^9"0*J  ^^^^\tuod  Latini  prifci  fanguincm 
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ftht  (aqna  et  igni  interdictio.)  Noch  bis  auf  die  neuere 
tit  gait  in  einigcn  jifcgenden  Deutrdiland^  die  lltte,  bei 
lUtibergaben  Uas  alle  fener  zu  lofchen  und  ein  neues 
k  aunden.  Reklinfjhaiiler  hofrecht  bei  Rivfl  p.  229. 
er  in  ITIand  aiilandende  Norwege  bemfichtiste  fich  dea 
inzen  gnmdes,  den  er  von  fechs  uhr  uiorgens  bis 
chs  uhr  abends  durchreifen  konnte ,  wo  die  taj];ei'eife 
?yann  und  endete  wurde  fener  (mWundei ,  das  hieU  ein 
ack  land  mit  feuer  umzielien.  Birg.  Thorlac.  auffatze 
.  31*2;  eptir  pat  for  |>6rolfr  eldi  uni  landnfim  litt.  Eyr- 
fKg-  p.  8.  Auc'h  bei  gekauften  grundlliickcn :  komit 
i^f^  ek  nii  ddi  A.  pverarlaml  ok  .i^eri  ek  |)ik  mi  a  brott 
i<*d  allt  pit,  ok  er  hrhjat  landit  Einari  fyni  rainum, 
'•ap.  26.  p.  15S.  \ennuthlich  wurde  ouch  bei  der 
I  iitigen    fellion   (vorhin  f.  190.)    fymbolirches    feuer 

riterhalten.  Einen  gebrauch  aus  Wales  bcriclitet  Pro- 
Srt  p.  160:  if  an  invellisation  of  right  be  granted  to 
ly  one  by  tnifs  and  burden,  he  ought  to  come  be- 
creband  with  his  trufs  and  burden,  liis  fire,  and  him- 
If,  or  his  father  before  him  and  making  a  domeftic 
^'cpiiice  Qpon  the  land,  he  mud  live  there  three  days 
^d  nights  without  anfwering  any  one  and  then  let  him 
kfwer,  Bei  heimfuhnmg  der  brant  in  die  neue  woh- 
ing  wurde  das  fntcr  angemarht  und  ilt  wohl  noch 
^utiger  gebrauch  an  verfchiednen  oilen. 
i     kricgsnoth    und     huidesaufruhr    geben     angezundete 

Kr  ein  zeicheii  zur   vcrfannnlung;   fo   in  der  Schwciz, 
JFrioiiland,   vgl.   Wiarda    worterb.    ]).  23.  f.   v.   beken 
Hit.  Br.  §.  40.  VIA.  21S,:  daher  auch  die  halla  pruc- 
f)    und  der  an(jd>rannte  Hab  (f.  1G4.),    was  uns  auf 
olgeude  fymbol  fdhrt. 


Strohwifch**), 


Irohwiic'he  werden  noch  heutzutage  an  (langen  auf 
iefen  und  fehler  gelteckt ,  um  lie  zu  hegen  ( hege- 
i/ehe)  odeT  den  weg  zu  I'perren  (vgl  aft,  oben  f.  133.) 
'hm    I    3l><    f-  V,    I»fflJid   A'haub.     Sie  bezeirhnen  auch 

ffoilP^    z   b    ein  genVhtlich  zu  verkaufendes  grund- 
^'ill  '  h':. '     wb.   f.   V.    wiep,    welcher    gebrauch 


J  waft.  Wit  *^;tt;r 


fflg 


krssS' 


fpiize  t   tela  prrtm/U   legt  Tac. 
^gf,    fcedf;    plattd.    wip    vgl. 
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ns  oHinin  et  cefpitem  ct  anddanc,  acta  Iteiiedict.  2. 
)  (aus  Vienne);    per    fellUfain   atqiie    per    amklamjum 

terrae  cefpiteui  (a.  925)  Mabillon  ann.  IJenod.  ."),  3s:^; 
r  fellucairi  et  andilafjinvm,  per  j^uaroncm  vt  andila- 
(a.  930)  MaLillon  ami.  Bened.  ;J,  4(KI;  tnulidi  per 
fotie  t«rre  et  tilluiiuu  nodatum  feo  raiuma  arborilius 
[ue  per  cultellum  et  waiitrtuein  feu  audilanc  (a.  932) 
iraiiin  ar»ti<i.  J,  257;  per  wafoneui  et  folT.uram  noda- 
fen  ruinuin  arboreui  atrpnH  por  cnltelluiu  et  waii- 
ipni    fpu   vanddiujine    (a.  993)   Martene  1,  .347;    tradi- 

per  wafonem  terrae  et  fiilucain  nodatum  feu  raiiio 
t)onim    atque    per    cultelloui    et    wai»U>nem  feu  andUa- 

Iu   (a.    1079)   L)ucan;.'«    1,  420;    tradidi   por   wafonem 
p   et   tillucam    nodatu  feu  ramo  arboniui  ad<|ue  uol- 
ni   *^t    ^'uantone    fimnlque    andilagitte.    ibid,  ut    licut 
C  indnunenta    kartanim    vobis    tradidi  ot  per  quadium 

Kriuf/utn  (1.  andrlamnny)  fiMi  ]K'r  iltas  breves  coni- 
atum  habui.  I'enirdus  in  Durgundicis  p.  2"»;  feu 
r  Kiiadiuiu  et  andchgum*  id.  p.  27;  im  tabularimu 
Ciiurifid'e  fteht  zweimnl  anlaggo.  Plinige  belefxe  inohr 
I  Dui*unj:i>  4,  1525.  E,s  ill  aufFailrrid,  dafl  in  dm  mei- 
a  der  ausdnick  atidclanumii ,  andela<^im  ,  andcla^incni 
U  die  hinterile  fti'lb.*  bekonimt. 

lein  noch  nierkwurdiaer  be^egnet  in  deutfchen  rechts- 
kundon  vom  14.  jii.  an  bis  in  das  16.,  cin  ab>;eleitetes 
rbum;  andelagen,  andclogen*)^  veranddtigcn  und 
*fe  nrkunden  find  aus  der  Wetteran,  HflTen  inid 
lUringt^n  **J ,  lauter  gejjfenden ,  wo  vnr  alters  frfuiki- 
les  recbt  ^'alt,  wilhrend  in  alid.  und  mhd.  quellen 
Tclmus  nidils  entfpreclifmles  an^etntfioii  wild:  andr- 
rvn  Q.  be/alen  (a.  1306)  Weidi  2,  201;  ^eben  u.  an- 
Efl^of,  gereichen  u.  geuuddagen.  (a.  1353)  Anioldi 
itr.  p.  6;  geavdelagei  u.  bezalt.  (a.  135<V)  Gudenus 
237;  Kebin  und  verandelogin  (a.  135?^)  Kur.henb.  2, 
0;  rorandclogin  (a.  1302)  Lennep  7G3:  den  (brief) 
r  ime  gcanddngit  ban.  (a.  1303)  Arntddi  I.  c;  aii- 
lagen  (fee.  14.)  Koiq)  nr.  74;  anddagedc  (a.  1400) 
>pp  nr.  31 ;    andelagtn  u.  «:eben   (a.  1420)   Gudenus  5, 


du   0   weiJl  aof   ein   a  >    wonacb   andcUtgon   za    rchreibcn 


i- 

^^n  aid  aoct  Schvaben,  Baiorn  uuil  kaum  Sachlen;  n\ir  em 
^HbWL*ig.  dipl.  von  UOl.  bui  Ei-ath  littert:  vtrhandvlnymn 
f^^o;  bubalpen  w^ren  u.  tt-rkaudvlangcn  vgl.  HaUauH  1831. 
n4e  die  eutfVoUto  form. 
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ch  unfer  handlanti^n,  das  die  altere  fprache  gar  noch 
icht  kennt ,  niit  verall^eineinerter  bedeutunjjj ,  j^ebildet 
orden  ill.  Uber  den  urfpning  und  finn  von  andilan^, 
ndilago  werden  wir  dadurch  nicht  im  geringlten  auf- 
eklart. 

Es  id  feltfjim  ,  dafi  iich  beide  formen  aiidilagon  und 
tidila;:nneni  in  einer  und  deifelben  fonnel  (der  aus  Ma- 
iU  3,  403  beigebrat-hten)  hintereinander  {^ebraucht  fin- 
en;  die  fnna  vandilajio  (die,  will  man  iiichl  v,  u  aus 
t>rhergehendem  fen  leiten,  allein  fchon  an  handilago 
I  denken  hindert,)  ^einahiit  ans  ahd.  wendilniere, 
endilfc  neben  endilmere ,  endilfir  (t^ramin.  2,  503.  518) 
n  die  redensarten  ente<t  ni  wenteo,  enden  und  wen- 
en.  Ehe  Rch  abor  anderswoher  auffchliiiic  erjrcbeii, 
iBen  wir  nicht ,  ob  cin  deutfches  nnmen  aiidil ,  mit 
'eiter  anj^rehanttter  endung,  oder  cine  zufammenfctzunj? 
5twa  init  der  partikel  andi)  oder  gar  ein  undeutfclies 
'orl*)  vorliegt  und  fo  lange  bleibt  uns  auch  der  Gnn 
iefes  fyuibols  verfchlofien.  Aus  deni  zweimal  zu^'cfilK- 
?n  poffeflUTini :  per  tuHm  andelanguni,  per  mcos  wa- 
ros  ant  andelan;2[03  fH]<iere  ich  hochllens ,  es  fei  auf  die 
erfonlichkeit  des  iibergebenden  nftiier  zu  bezichen  und 
ohl  ein  getra^es  kleidunf^sltiick  oder  waffe  oder  ein 
ausgerathe ;  per  meam  fellucam ,  nieum  cefpitem  konnte 
iemand  fagerj.  Leider  ill  uadrus  wieder  dunkel;  nach 
lucanjre  foil  es  gleichviel  init  wadiuni  fein,  was  doch 
'hou  der  zufanimenhan^  verbictet,  in  welcheiu  es  die 
)nuel :  cum  wadris,  campis,  terris,  fdvis;  turn  wadris, 
Ivis,  terris,  canipis  darllcllt^  vg!.  forw.  Lindenbr.  18. 
10.  50.  68. 


dduBbemet'lcmigen  jnim  vierten  capitd. 

durch  diefe  abhandlang  find  die  deutfchen  rcchtsfym- 
ale  nicht  erfchripft,  ich  babe  einzelne,  die  mir  uinvich- 
iper  fchienen  weggelaiien  und  werde  aiidcre,  z.  b.  den 
|t>rauch  des  honigs ,  die  iiberrendung  bedeutlaiuer 
Bre,  im  verfolg,  wo  die  gelegenheit  dazu  ill,  anfuhren. 

es  fcheint  befonders  lebrreich  und  kann  unvnriuisge- 
ihene   ergebnilTe    herbcifiihren ,    auf  das  landl'chaftliche 


•)  andilapo  fchiene  gebildet  wio  cartilage  ,  cunilago,  liiuilago, 
iflSUgo.  tieBe  licli  To  alten  wQrtcrn  eine  barbariichti  formatioa 
a  dio  feite  ilellen. 


mww — wmt     ^■^••s^sv^^r^ 


fw.  HAUeto  Oder  b  d«r  fivncte  bfieb  der  « 
dfiafeva  iii|;<fitatnlt  axd  die  gcgeudm, 
ters  oiler  fclnkiirWi  recbt  ^vftandva  vnd 
lilrbro  andeUni;  ge^rmacfat   h&Um.      Nor  dftft 
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raanche  fynibole  gchtiren  fiir  belliniintc  fftilc,  oft  aber 
fcheinen  nadi  zeit  oder  gelegenheit  mehrere  zugleich 
anf  denfelbcn  fall  jrerecht,  z.  b.  ein  p:nuidRuck  koniite 
fo  Kultig  mit  deni  halm  als  mit  dem  ral'en  odfr  llein 
Qbcrjreben,  die  bclehnun^'  fowohl  mit  deiii  handfchuh, 
als  mit  dem  llab  oder  der  fahne  vollzogen  werdeii. 
Docb  hatte  vielleicht  feltner,  als  wir  es  uns  denken 
mogen,  hierbei  wahl  und  willk-iir  Itatt.  Vieles  nainlich 
itrdnete  ficb  fchon  iiadi  den  viilkerfcliaften ;  der  Gotbe 
adoptierte  durch  den  bart,  dor  Nordinann  durch  den 
fchub,  der  Lan^obarde  iieli  mit  dem  (jfeil  frei,  dor  Franke 
mit  dem  deiiar.  Anderes  richteto  licb  nach  Hand  und  |,^e- 
fchlecht;  fUrllcn  bedienten  (icb  nicht  inimcr  derfelbcn  fym- 
bole,  deren  geringe  leute,  frauen  batten  oft  andere  fym- 
bole  ncithig  als  mAnner.  Endlidi  durften  fUr  denfelbcn 
act  f\Tubole  oumuliert  werden,  wie  bauptfacUlicb  die 
frankifchen  fnrmcln  eine  reihe  einzelner  fmbole  hin- 
tereinander  auf/.ahlen.  Zmu  theil  kann  es  wirklichcr 
iibertiulJ  trewefen  fein.  Oft  aber  lag  die  anbaufung  in 
der  fathe  begriindet,  z.  b.  wer  ein  ganzes  gut  mit  gras, 
halm,  zweig  und  llein  aufgab,  that  es  in  rQcklicht  auf 
wiefen ,  acker ,  garten ,  walder  und  gebflude ,  aus  wel- 
chen  es  belland;  doi^h  konnte  andre  raal  cm  zeichen  alle 
diefe  gegenllande  nmfaften. 

6.  urfprUnglidi  find  die  fymbole  fidier  nur  zwil'chen 
den  betheiligten  felbH  angewendet  mid  Rewedifelt  wor- 
den,  fpater  drangten  lidi  bei  melireren  der  richter  und 
der  geridUsbote  ein.  Das  lleht  in  verbindung  mit  der 
aufidehnug  der  riditerlichen  gewalt  uberlmui»t:  zu  ei- 
nem  gefcliaft,  welches  die  freien  in  alter  zuit  untcrein- 
ander  mit  alien  von  der  volkslitte  geforderten  feierlidi- 
keiten  begiengen ,  muHen  fie  nach  und  naoh  das  geridit 
zuziehen,  bis  endlich  das  gericht  alle  wichtigen  gefchafte 
an  fich  riB  und  alle  fvmbole  verfchlang,  indem  es  lie 
durch  feine  eigne  formlidikeit  erfetzte.  So  empfangt 
der  richter  den  hut  aus  der  Iwuid  des  verauBernden  und 
n;icht  ihn  dem  erwerbenden,  fo  nininit  der  richter  den 
Italm  auf  und  Ubergiebt  damit  (oben  f.  121.  126),  felbd 
der  kOnig  (f.  122);  der  verkaufer  liefert  den  rafen  in 
die  hande  des  villicus,  diefer  eril  in  die  des  kaufers 
ff.  113);  der  konig  lloBt  den  denai'  von  der  hand  des 
freizulaflenden ,  Mher  brauchte  es  bloB  zu  gefcheben 
coram  rege ;  der  richter  reicht  an  der  tliUre  den  ring 
und  geleitet  den  auf  dreibeinigem  lluhl  eiurulfdienden. 
Ber   flpohnbote    fchneidet  fpan   u.   kreuz    und   greift  an 


ei « leitu  ng.    fyniMe,    hilder. 
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^iJ^N^^'^l^^^^'f^Vicb .      Enthauptung    war   eiiie   rechtliche   Itrafe, 

^^v^slvvn  \  *'^'^^*^^   aber  ein  fchweil   diirch    den   hals   kein 

■^m\fe\\  ^^^  gedinge  konnte  nicht  wirklicb  einge- 

vX  I  1^*^^"*   eingefadeint  werden ,    der  zeichner   veiTftth 

^v\,V\«r^    ineine    mutbinaftung    wabr   ill,    bekanntfrhaft 

\v^\^  .^^^'"^r   reehtsfymboUk ,    iiideiii  er    lich    des   fadens 


"n\V(i 


i 


Sn 


f^^Wx  ^  ^  i^-'li  im  allgemeinen  :  es  hleibt  Obriii:  einzelne 
ti^^*^Uk^^  ^rwa^'en ,  wo  man  zweifeln  kann ,  ob  ihie 
**'id^  ^n^^  zweiten  art  angehore  oder  der  erilen,  letz- 
h^u^'  wi  >  *^^  ^^    7'"   verllehen ,    dafi   der    erfinder    der 


r>« 


>k\ 


'iS^ht    Ic, 


iclie  und    gangbare   rechtsfvmbolc   dargeftelll 


t?^ki'       i^^   ^'*^fi    von  Rei»f?owe    mil   keinem    worte   ge- 
^  .  'ci.     '^dflclite  er  ibrer.    To  wiirden  die  bilder  nnbe- 


>/"/i  "X-i^./t  ^U  den  fvmbolen  erfter  daCTe  fallen 

*>y.  '>v. .  fir   U\ 


Dafl   aber 


''   '"*      ii^i^^j:»nJ    ^/''    ^"*^   ^'*^  nicbri'rn  bildern  der  hei- 


^  ^  ^  ^   M    '^^tGt    der   iibertragonde    den   helauhteii  aftj 
^  **  '  ;^^     \S'    •^^'  ^-  •^^'^  **•  ^^"!?P-  ^' J*'     Ancb  das 


V-^y/ 


yy5s/»awyc?,     das    ortnen    der    /Am/y  7,  3. 
^j     an' das  burg///or  1,  10.   find   unleug- 


liedenklii'her     fcbeinen     fulgende 


">j^T^ 


vow   bildern  findet  lich   das   zeichen 

/ii     ricbtiger  dor  lihrv  ^    denn    es   ill 

^■^  '^^^j'n   der  langc ,  fcblanke  nilnnis  niit 


y%^i  ^^^''  jzzjah  keine  einzelne  Mire,  iinmer  ein 

Oj^/     ^^ ^^  ^^^'enigllens  dreien,    vgl.  2,  7.  2,  10. 

(^^^^^.0^-^  T^      i-   T,  2.  27,  2.  27,  8.  30,  7.  30, 

^^^  -^^Z^  ^Ji^-i^^^-»   erbgut,   dor   erbe   faUt  die 

*^  ^^^^^'Ji£it\   an.     Idi   kann    midi   nicht 

"''^^-     —     oben  abgebandelt<>s  fymbol  der 
^77/1 1  ulaube  ich  init  recht  anfge- 
yi'^nkilVhe  bnlmwurf  in  Sachfen 
'W'ie  fehr  unterfobeidet  fich  der 
^i^«^<-l<  Itrob,  wurde  von  dem  bo- 
t,        <^»cler  geworft'n  (gelVhoUen),  er 
ein  gi'undlliu'k  ^efchloftenen 
Ijei  erbanUotnngen   land    er 
<il\t,    daB  nach    frankifchem 


einleiiuttg.    fymhole.     bildei\    sahlen. 
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jebt,  nach  dem  geworfen  wild;  weniger  anfchaulich  fein 
(riirde,  wetin  der  herr  bloil  die  befiegelte  urkuiide  in  der 
land  hielte.  Oder  dachte  der  zcichner  ^ar  daran,  den 
>egriff  des  freilafieiis  (nianuniittendi)  durdi  t-in  wcrfen, 
ahren  lafien,  mittcre  genauer  zu  erreichen  und  fiihrt 
larum  der  treigelaBene  xcaj?  denn  der  freigelaftene 
(onnte  gehen,  wohin  er  wollte. 

Hefultat  nieiner  unterfuchung  ill:  fUr  die  erlflutening  der 
•echtsfymbole  lind  diefe  bilder  ganz  geringfiigig;  ftir  die 
tenntnift  der  alten  trachten,  watten  und  wappen  fpreche 
cb  ihnen  ibren  werth  dainit  nicht  ab,  auch  zeigeu  fie, 
¥16  man  fich  danials  aui"  allgcnieines  fynihoiilicren  ver- 
land  und  es  verdient  iuinier  erfuiTcbt  zu  werden ,  ob  fie 
bren  urfprung  eril  der  abfaBnng  des  J'acbr.  rechtsbuches 
m  anfang  des  13.  jb.  verdanken,  oder  fich,  wenigllena 
Jieilweife,  auf  frilhcrc  verfuohe  gerichtlicher  malerei 
^nden. 


CAP.  V.     ZAHLEN. 


;n  dem  deutfcben  recht  tretcn  unverkennbar  zablver- 
iftltnilTe  vor,  welcbe  fich  auf  die  belliminun^'  der  fachen, 
:eitcn  und  handlungen  beziehen.  Icb  will  nidit  niit  die- 
en  verbaltnilTen  fpielen,  fondern  einfach  anmerken,  was 
ch  gefunden  babe  und  was  allgemeinerer  wahrnehinung 
rerth  fcheint.  Gewifie  grundzahlen  find  in  der  alter- 
hflinlicben  eintheilung  des  landes,  der  wohnplatzc  und 
inderer  gefellfcbaftlicber  einrirbtungen  nacbzufpiiren  und 
laben   eigene   bciiciinunyai  *)   veranlaflt.     Vorerll  ill   der 


*}  eine  haaptaelle  daruber  findet  fich  in  Refeas  ausgabe  der 
rennlDg.ir ;  der  tiberlicht  wegf;n  mai;  He  liier  ftelieii.  madr  heitir 
hTCrr;  6r  ef  2  eru;  f>orj>  ef  3  eru;  4  era  fVrunfi/ti:  Jlockr  5 
neon;  fveit  ef  6  eru;  7  lylla  /7;^n ;  «  bera  dma-tis  fkor  ;  nautar 
•m  9;  tiffir  ef  10  erii;  «rrir  eru  II;  12  eru  iogitid:  t>yn  eru  13; 
■ari  prn  \A,fundr  er  {)at  er  15  hittaz;/B/a  eru  16;  ffikn  eru  17; 
^mir  jjyckja  ovinir  J)eim  18  mmtir;  nnyti  hefr  ffi  er  19  fylgir; 
fcrrftf  eru  20;  f^cgnar  eru  30;  f6tk  eru  40;  fylki  eru  50;  fafnadr 
iru  60;  forvar  eru  70;  Old  eru  80;  her  er  100;  l^dr  heitir  lands- 
dlk.  Wenn  auch  diefes  langc  nach  Snorri  nicderpefchrieben  und 
mf  die  ailiteratiou  berechnet  LA  (denn  die  anlaute  alter  beDonnun- 
^en  biudeu  fich  mil  denen  der  zahlcn)  To  fcheineii  doch  alte  iiber- 
icferungen  zu  grunde  z\x  liegen ,  wie  die  vergleichung  mit  dem  be- 
tatigeu  wird,  was  ich  aus  deo  aildeutfchen,  aiigelfilchf.  gefetzeu  uud 
oofther  aofuhre. 


^f^  per  tres  uiallos.  lex  fal.  prri 
2,  3.  per  tria  placita.  lex  fal.  43,  G.  per  t 
lex  fal.  53,  2.  per  tres  vices,  lex  fal.  55. 
ander  werve,  dridde  werve.  Harzer  forltdi 
per  ternas  vices,  lex  bajuv.  17,  2.**) 
drei  utigebotene  gerichte.      beifpiele    unteii   bei 

der  gerichte. 
drd  niithe,     Fw.  172  (raub,  brand,  diebllahl). 
drei  ftrafcti.      hautig  wird  dcni   verbrecher   w 

von  drei  llrafen  eiiie  auszulefen. 
drei  bodf'all.     Gulap.  435. 
drei  jahrc.     drei  jahre  u.  drei  tage.     Upl.  vi( 

drei  winter.    Gulal.  p.  5.  9. 

drei  tnge.    per   triduuitt   placitum  fuum   cuftoJ 

culf  1.  37.    Greg,  turon.  7,  23.     drei  tage  i 

einen  gall. 

drei  nuchte.    oben    f.  187.   11*0,    vgl.  tribus    no 

fal.  40.    |)nar   ruetr   Sium.  edd.  101*   102**  1 

ii'J8.    at  fridja  morni.    Srem.  IIO''.  ij 

Aumahumjen.     1)  nicbt  felten  wird  das  zweite 

begriff   dor   mitte   ausgedilickt ,    z.  b.    (ij'liniat 

seni ;    de  priuia,  mediana  et  tertia  cbranne.    \ 

fit  im  frief  gefetz  von  den  drei  fwin»cn,  banden 

fuchungen :   thi  bardie,   iniddellle,   thredde  (h 

345.  38(i.  397. 

2)  zerlegt  licb  die  dreibeit,  fn  erfcbeint  Ae  fief 
gen  aus  2  +  1  (nie  aus  1  +  2)  z.  b.  dua$ 
jeriia  pars,  lex  fal.  53,  3 ;  suxne  flcgc  u.  cim 
den  wint  Gaupp  nm^'dcb.  r.  p.  246.  31^^ 


t'i7ilvt(H7tff.     eahlen.     drei,     i^ier. 
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fftchf.  weichb.  art.  U».  37;  tialdru  llena  fkal  tvai 
iord  grafva,  thridia  a  leggia.  Veltg.  bygd.  2 ;  sivti  tiJch- 
beine  follen  au&weiidig  ftehen,  eins  inwendig  (obenf.  IH9); 
/jfei  thcUe  des  liolzes  hinter  deiii  berg  liauen,  das  drittc 
vorwarts.  Altenliafl.  w. ;  de  hat  die  wildjaget  ztven  dagc 
und  der  vo^et  den  dritten.  Celler  liubcngorirhtHW.  In 
der  alliteration  folgt  auf  zwei  naher  Itehende  llftbe  der 
dritte  in  weiterer  eiitferming  und  iin  iiieillerlied  auf  zwei 
gleiche  ilollen  der  abgefung.  Mil  dtefeuj  jirinci]!  bftngt 
zufanunen,  daB  in  der  orgaiiifchen  fprache  der  zweite  nie 
fo  beiOt,  fundern  der  aadere,  alter  (der  zweite  erile}; 
die  beiden  erilen  werden  lich  verbunden  gedacht. 
3)  ganz  aufi'aliend  herriVht  die  triiogie  in  den  gefetzen 
von  Wales;  fall  alle  beftinimurigen  ordnen  fich  nach 
iriadeH. 


i 


Yiersahl, 


vkr  orte.   man   fol   in  heifchen  an    tier  orten   der  welt, 

n,  wellen,  I'iiden,   norden.      Witzenhaufer  formel  b. 

opp  nr.  116;    wer  in  Uiigen  eines  edelmanns  tuditer 

wait   that,    der  wird  geviertheilt  und   an   die  vier 

ie    des    landes  ein  theil   auf  einen   baum,    18   fchuh 

cb  uber  die  erde  gehangt.     Rugian.  238.     Daher  die 

uiige    landtlieilung    In    \iertel.      AuQerhalb    der    vier 

icalde:  der  eril  wald  ilt  Switzer,  der  ander  Huinelwald, 

er  dritl  Schwarzwald,   der  viert  Pehanier  wald.     Pei- 

igauer  ehehaft  S-SO;  reifen  tlber  die  vier  wi\fier  oder 

her  die  t^icr  wdide.     Hilltrigheinier  w.     aulScrbalb   den 

wiildern  und  geiitilrken  des  lands.     Genieiner  2,  Ml 

1342.)    vgl.  die  rederisart:    einen  iiber   da:;  vierde 

nt  ruinnen.     Friged.  "J*=. 

ecken   uud    ivdnde.     de   quatuor  anf^ulis  tenae.     lex 

1.  lU,  1.   Ygl.  oben  f.  115.  117.   tbera  finwer  hcrnana 

elik  (qualuor  angulomiu  quilibet)   M.  100;    fwa'/,  le- 

t  in  den  vier  wendeii.     Wh.  1,  2*;  uiit  den  vitr  fall- 

orcn  oder  /ekUhotcu  beiihlieBen.     Lengfurter  w. 

wfge.    durch   das   alte  England  fchnitten  vier  gi'ofie 

e:    Enningeftrete,  Ikenildl'trete ,    Watlingftrete  und 

ifle;   herre  u.  vogt  auf  den   vier  flrafttm.    Obenibrei- 

r  w,    Auf  dem  quadriviuin,  der  wegfcheide,   wui'den 

verfchiedene  recbtsfeierlichkeiten  vorgenominen :  in  qua- 

drivio  cum  retorta  in  pede  fepeliri.     lex  rip.  72 ;    nia- 

nuniiflio  in  quadriviis:    ducat  fervuni   in   quadriviuni  et 

thxiigat  in  guadia  et  gililes  tefteB  ibi  Lint  et  dicat  lie: 

02 


fchirmc.   Dreieicher  w.    vier  fcliirne.  Erba 
vkr  gcrichtc.     [>er  tiuatuor  nuillos  i»raefeiitom 

fal.  01,  2.  d,  h.  an  vier  verfobiftdnen  geiic 
vier  (l-dbe:    et   ibidem    (in   inallo)   qnaiuor   / 

Aipe r    caput   fuam    f ranger e    debe t    i n  qm 

lex  fal.  U3. 
vier  pfcnninge^    hftufige  abgabe. 

Anmerlcungai^  1)  der  gebrauch  diefer  zalil 
unfenn  recht  mit  der  liAufigkeit  der  zabl  dr 
vergleichen  imd  wGrde  faft  wegfallen ,  wen 
einliuB  der  vier  hiuinielsgegenden  auf  die  h 
lung,  wege  und  gerichtsplatze  einige  beftimi; 
licb  zi>ge.  Selbft  die  gebrocbnen  vier  ftabe  I 
darauf,  lie  werdcn  nacb  den  vier  leiteii  hi 
2)  zuweilen  fiheint  die  vier-  aus  der  drei/ahl 
zufiigung  einer  neuen  clall'e  entipningen  (3  ' 
die  Wer  jahrszeiten,  ^ier  ungcbotnen  gericS 
alien  drcien,  oder  wenn  Sfp.  2,  7.  riVr  ec| 
audi  das  fiiel".  gefetz  fittiva-  urdfchin  Fw.J 
die  lex  fal.  9,  G  und  VUigotli.  2.  1,  18  (O! 
zftblen  nur  dreie  auf.  3)  nach  den  kenningaS 
gefolge  \ier  manner.  ( 4  eru  foruneyti^  fahrgen 
ini  Deulfihlender:  fjaft,  dat  lint  vier;  zwo  rw^ 
man.    Triit.  6895.*  9332.  j 

C.  FiinftM.  Flokr  bedeutet  im  altn.  el 
von  fiinfen ,  vgl.  Gulap.  nianb.  4 :  cum  q^i 
natis  jnret.  lex  alani.  38»  1.  53.  j36,  1  ;  funfe  1 
wohl  in  weistbUmcrn,    als  zahl  der  urtinMlfiitd 
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lelfanter  w.  Soiiil  entfinne  icli  niich  eben  keiner  vev- 
'cndung  dicfer  zahl  in  unferm  alten  recht,  und  da  iie 
icht  aas  4  +  1  ( eher  aus  3 -f  2?)  erklflrt  werdeii 
ann,  fcheint  das  in  ordnung. 

L  SechssM.  Nach  den  keniiinf^ar  der  begriff  von 
eit.  In  folgender  (lelle  des  Sweinlieimo.r  vogtredits 
eidt  es:  item,  wan  das  bruch  ulicribt,  To  mag  ein  apt 
lit  fes  knechten  (er  alfn  dor  liebente)  w.  jcs  adifen 
der  hepen  les  ta^e  (eine  wnchelaug,  olino  Jountag)  vor 
auwen:  auBerdem  keine  anwendun^,  auch  liiid  3  -f  3, 
+  2,  5  -f  1  gleich  unzuIaSig,  alio  7  —  1. 

;.     Skhtmahl. 

idfeti ,  Tagen  die  kenningar ,  fallen  eine  fogn ,  /icbcn 
ein  convivium.  lex  fal.  46,  1*);  ficbm  heiflen  im  an- 
«uelf.  noch  diobe.     lex  In.  12. 

eben  fchefjcn.  i'eptem  icabinei  ad  omnia  ]ilacita  praeeQe 
debet,  capitul.  b.  Georj;.  GOT.  *lus.  1354.  1551).  y;^!. 
Maurer  p.  70.  71.  IIG.  feptem  rachiraburgii  lex  fal.  53, 
3.  60.  1.     rip.  32,  3. 

r^n  hovcde.     Rindl.  hiirigk.  382  (a.  1324.) 

iheii  eeitgt^i ,  daher  der  ausdruck  he/idcnen ,  iiberfie- 
henen. 

eben  fchuh,  vor  gericlit  erfrheint  jeder  freie ,  der  an 
gnind  und  boden  fiehvn  fchuh  hinter  lich  und  vor 
fich  beQtzt ;   mit  bloSer   zahl   ausgedrOckt  ^   Avas   oben 

^  80.  Hi.  die  redensart  von  dem  ftellen  des   dreibeini- 

Kn  (luhls  entUalt,  das  Grenzenhaufer  w.  forderte  dntt- 
nalb  frhuh.  /ivbcn  fufi  hoher  aufhftnxen.  Wigand  feme 
450.  den  farg  nennen  die  dichter  das  haus  von  ficbvn 
fiiUcn,  Friged.  39^6.  MS.  1 ,  98*.  **)  ZaimRecken  /(c- 
ftot  (chxAh  lang.    Becheler  w. 

dnm  cichen  am  gerichtsplatz. 

||ni  £dune.     die   frau    tiber    fieben    erbzAnne 

Beich  oft  fleht  in  den  weisthilinern  :  iiber  nttai : 

I— 

^^  daB  hier  aucb  vier,  fQnf  uDd  fccha  leiite,  dercn  sahl  den 
egriff  des  cooluberuiauis  uberl\:hreitet,  ein  couvivium  bildun,  be- 
Uti^  rair  die  juriftifche  bedeutuDgtjIoligkcit  jener,  es  war  k«in 
usdnick  daftir  da,  der  gtiCetzgebor  mtine  fie  irgeudwohia  rocb> 
BD.  Murkwurdii^  ill  aber  fchon  beim  Capitoliuus  in  der  nacbhor 
Bgefiihrten  llelle  feptem  oiu  conviyium  j  fur  /<!«/« ,  daa  ich  nicbt 
prftebe,  wiirde  ich /Skn  (cnria]  lefeu ,  folgte  ^ies  uicht  bei  der 
ihl  17.  nach. 

am  (ignMtn /«piem  iiedt's  altam,    aut   majai,    defodi.     Liv. 


tragen 


nnleifung.    zahlen.    arJtf,     hc««. 
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F.     AcJUsM. 

wiederuni  in  den»  reclit  ungebrAnrlilirh  und  wo  lie  er- 
iHnt  foljjt  fi*»  aus  doni  bloOen  zufntz  dor  einheit,  fo 
s  tranzof.  huit  jcnu's  fiir  den  begritf  von  fieben  tajjen 
"»d  (luinze  jours  (nicht  feize)  ftir  den  von  nerzehn. 
Auch  in  der  edda  fchon  Atta  nfpt.r  Sa»m.  40*  nnd  in  den 
dlin.  volkBliedoni  otte  da^^e,  wie  wir  felbft  acht  Inge  filr 
«i6  zeit  einer  woche ,  neben  vierzehn  tage  fUr  zwei 
wochen ,  fagen ;  unigekehrt  die  Franzofen  quinzaine 
J*eben  fcninine  (feptiniana).  Kennintrar:  VIII  hrm  ihntr- 
w  M-or,  d.  i.  ofto  fenint  vituperii  nunienini,  was  auf- 
auend  an  auBerungen  romifcher  fcliriftHellor  erinnevt : 
j^^^^^ifrimuui  ejus  quideni  fertur  tile  oonviNium,  in  quo 
finin'^^  duodcrim(ns)  acnilmine  diritnr,  qmiin  lit  notif- 
>i^^,  ^  dictum  de  nuniero  convivamin  fcpfem  nrnvivittmy 
aury^^f  ^'^''*^  romiciunh  Jul. 
c<^,?^..^^*ni>t.,  ed.  Sylb.    Ff.  1588.    2,  150)  und 


Cajiitolinus    in   Vero   ( bill. 

it.  2,  150)  und:  jea:  enini 
Auo^'AV*^  *^^uin  rege  jullum,  /<  luprr,  convicium  ell. 
i^'^  ftk    ^I'^emeris    (op.    ed.   Toll.    Ama.    1071.   p.  101.) 


nl^Jae 


^^j    M-^iucii^    (op.    ed.   Toll.    Amit.    1071.   p.  101.) 

**i*   '*^  rJ^'^*""'"  *'*'^  zahlen  peflattet  nicht,  dafl  jene  ed- 

^ht       fv}   -^  ""•''  ''^"  rdfrenden  geborgt  fei.     Der   ricbtige 

^^H    ^Ur'l^^P^ '    f^ptem   (*on\ivium ,    novcin    ronviciuru ,    wie 


'*■*•</  ^^ur  ^-^'^^^'"^  Roterod.  unter  feine  adagia  aufninnnt; 

m^i^l:    Yf^^ias    VI    convivium ,    VII    convicium ,    das  alt- 

^f»^''^/)/^{  ro/ivjciuui    falfchen  ibu,    fnlglich    ware   dicfe 


das  alt- 
re    diefe 
Ncun   ^ade  erheben    gefchrei   und 
I   fflr  convocium 
274.    s^ird   convicium   xo- 


;'^,  .*  ^'yYj/inii.s   nimmt  convicium   fflr  convocium  und 


y  ^  V   %///*?      /inioen.  jur.   \ 

©   <^  ^lo/YiOf^'        ^^^"  konntc  aber   die   nordifcbe   ac.bt- 

J^        ^ ^      J        d^ulcn  ,    namlicb   der  galt^'eber  ill  der 

W^fi  J^^^yns  ring  der  neunle  zu  den  acht  heraus- 
/.  \S^-pX'^*'^^*^^^  P-  '^^*-  Nj^c^  ^^^^  Simniemer  w. 
jj  *^'?  ^^^*^  ^»l^Pi»  lu^d  die  nftgel  dazu  liefcni, 
^77-/'^'  -^V^rden   dem    neunten   eifen    gleich   ge- 


<^>iant.ar) ,  heiBt    es  in  den  kenningar, 
I— Bind,    da    ein   fOruneyti    ( coniortiuni 
t»ef(-hrftnkt,    ein    neyti    (confortiuin) 
^ivird. 
'^^      eben  ausRcfUhrt. 

^         der    annalinie   des    frief.    gefetzes 
^rk^      Fw.  384. 


capit  a. 

ftgw^     AT.  V 

Urn  (fichi 

fru 

v«  in*  gnrirtailiiftu    ftd 

L  77.  S* 

.  1.  X  1 


117* 


Biriedtf  w. 

Bifch 
L  89. 


devte    icb 


F  €4.) 


(?cottibeniiiufi ,  vgL 


'kfvr.  vie  gtk  lipw^,  all 
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er  neun  hat,  foil  er  die  sehent  geben  dem  zehener. 
Sinimerner  w. ;  deatmana  ova  dicuiitur  et  decumani 
iluctus,  qui  fiint  uiajma.  nam  ot  ovnim  docimum  majus 
nafcitur  et  tluctus  deciums  fieri  niaximus  dicjtur.  Feltus. 
Nach  dreinial  drei  wellenschlaKcn  fnlf^t  ein  llnrkprer, 
v^l.  oben  1'.  «J7.  den  cinfarhen  fatz  von  drei  wellcn.  Das 
zehn/peichige  rad  ill  zugleich  neunspeicliig  (f.  35.)  Bei 
friften  wird  zelin  nicht  anders  zn  erklaren  fein:  decern 
nocfes  lex  fal.  48;  zeJm  jaJtrc  verbnnnnng:  fride  bieten 
bi  hundcrt  iiiarken  u.  zeheii  jarcn.  Konit^shovcn  p.  785. 
78.S.  "IMi;  verjalirunjr:  per  decern  annos  pofledit.  deer. 
Cbildeb.  (Georg.  474).  An  da/,  sehemh:  jar  Nib.  650,  1. 
will  fagen,  daft  neun  jahi'e  verJlrichen  waren.  Sind  die 
contubemales  (9+1)  die  altn.  naular  (=  \\)1 

I.    EQf,  zicolfj  dreisehn, 

Drei    nft  pieichbedeutipte  zahlen,    nnmlich  11  die  verrain- 

derung,    13  die  verniehrunK  der  12   uni  eins,    iil  von  11 

fchetfen  die  rede,  fo  wird  der  richter  als  der  zwolfte  zu- 

geftif^,    zu  zwiilfen  piebt  er  die  dreizehnte  Kerit'htsperfon 

ab.     Daher    swolf  oder   eilf    Ichiippeii.      K(tp]»   bolT.  trer. 

1,  299;  wifen  mr ,    dal5    wir  unler  MembrilTer  frei^jericht 

init    13    perfonen    befetzen.       MenibritTer   w. ;    dreizekm 

fitzen   um   den    bnmnen    und    laRen    fidi    rccht    lehren, 

Fw.  lOS ;    irudlf  iVJuiflVMi.      Kmmenrii    frniikt'.nh.    j;ewonh. 

p.  714.  vgl.  Matirer  p.  IIH.  altn.  toif  iniinun  dnnir.     Aus 

cleichem    grand    erfcheiiit    Wolfdiotericli    ini    heldeiibnch 

bald   niit   nlf  dienllnianiien    bald   uiit  zwolf ;    zwolf  Wi- 

gande.     Kiither  s*.     Itetn  fti   fprirht  ain    herr,   es   fcicn 

[    feine  reclit  ,   daS   er   foil  komen   fdlzivelft  n.  da  fol  ain 

koeh   fein  der  drehekefid.     Grei^^uelicfer   hofrecht.    Duty- 

j    den'm  pueri.     lex  rip.  iiO,  1.      Audi  foil  ein  lejxlidier  pa- 

'    ilor    zu  UttinKen   von    der    widdein    der   unnen    liite    da- 

^dbil    ein    panz   fehwein    halteii   u.    man   foil    ibm   auch 

^^iUthen   viebshaupt  unverpfrilndt    lalien  geben.      Tttin- 

fl^   w,      Ztviiff  fufi,    oben    f.  77.   78;    duodecim    inenle3 

lex  fal,  4H,  2;    swi'df  nnchU-  frill,  lex  Rothar.  366;    drei- 

n  jalir.  Nib.  10^2,  1.     (iudr.  50"*.     Sippe  nnz   an  den 

tc»  Ipdn  Pai'c.  3827.     unz    an   den  einliften  tac.     Nib. 

6,  4,     bezeichnet  aber  wobl   10+1. 

Viersehn.      iil    die   verdoppelung   von    fieben;    daher 

sehn    fcheffm    (oben     f.    126)    vgl.     Maurer  p.  116.; 

ordecim   nocte^   lex  fal.  43.  4.  59.  lex.  rip.  30,  1,  2. 

1»  2.  66,  1;    over  vierteinnacht  Sfp.  1,  2.  2»  3.  2,  5. 

vierzehen  nacbt.    Nerb.  53*  dannen  tiber  den  vierzehen- 


I,.     Hntor   den   zwanziRoni  finde  ich   21.   21 
K«il»rnui'!i ,    erIVorcs    nnd    letzteres    verdreifach 
und  0;    24    vi'rdo])pi'liinK  von    12.      Kin   haiisp! 
21    jahr    nbwofend    foin,     t»hni^     fein     recht 
MH.  2.1.   2«»r»   (a.   KiST);    over  rin  uml  fKhtt 
in  i\^  man  to  linen  dnpon   kom^n.     l^fp.  1,  42 
V\\\    M\  ;    vifT  umi   ^waueig   hcht^inrtjrn    einp 
l'(>ll(Mi/.i*r   w. ;     trinmiutiffcMtim    coiuponat,     lio 
novi'ui   dtniet.    !ex  bajuv.  2.  13,  1.      Einigenia 
uuch  dio   fnlil  2»l    (zweitnal  13)    z.  b.  26  fuJJ. 
2ti    fm/r   (liidr.  nri**.      26   meilfift    Gudr.    51l». 
Gudr.' HO*.      2r.    HWHwr^    ^rfl/*/    (iudr.    7fi»;    wi 
die    104  jun^frnuon   Nib.  1234,    1.  zu  rechnen 
nmt  2(»  Oder  achUunl  13.) 

M.  Dtritfig  j<thrc  beftinmien  den  ablnuf  der  * 
und  dif»f(*  frill  wird  nns  riiui.  rerbt  horgeleitet 
ill  He  fchon  don  frankifrhen  capitularien  fG* 
HiTI.  ISi4.)  Ini  iiiitli'lnUiT  yalt  dcr  fpruch.  | 
und  unniatto  kcino  30  jnhr  dauoni: 

dit'  wifcn  jt'lient  u.  ift  oudi  w,^r,  i 

da^     koin     unnuuo     nie     gowerte    drii^ec  j 

k«in  unf^Ktc  \veix»t  rfrlr.rr  ^Vlr.    Bon.  55,  6dJ 

diruAch  «or>rAl  nionier  rfrl^w  jar  j 

^  in  des  lAnes  crdriu^eU    c.  ]»al.  319,  19*, 

vmt    fed*    hui-g    h^lt    den    fturni    aus:    ce  dH 

rwT,    1<>^T0.     IhfiOic  tti§$   (chftint   mir  die   I 

fie   wurdo  bd  redttsTerhaliniffen  ala 

nadi    d«»    ft«rbt4i{E    imgenoinmen ,    rwi 
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ricg  an:  in  tri*(efimiim  diem  (I.iv.  1,  22)  d.  h.  nach 
rei  verlaufnen  friHen  von  je  10  tagen,  oder  narh  33 
ftgen  (Niebuhr  1,  3fiOj;  in  den  volksliedern  (teht  dalier 
3  ganz  identifrh  init  30,  v^l.  33  iiillgdc.  Gudr.  IS*. 
rirri  ittid  dreifiig:  des  koninges  inalder,  dat  fin  twene 
ude  drittich  flege  mit  ener  ^onen  ekenen  gart.  Sfp. 
,  16;  zwei  und  dreiSig  morgen  acker  und  zwei  und 
reiBig  frhafe.  Bibrauer  w.  Seeks  und  dreijiig  ift  ver- 
reifachung  der  zwolfzahl :  36  richter  (I>rennar  tylftir) 
Igilsfaga  p.  340.  341.  Fiinf  uvd  dreifliff  aber  verfiinf- 
Lchuiig  der  fiebenzahl ,  die  An^reUafhren  nannten  diebe, 
eofas  die  zabl  von  1  bia  7 ;  vnn  ^(  bis  3')  aber  ///w/, 
nn  30  an  hre.  lex  In.  12;  den  begiiH*  von  hn-  neh- 
len  die  kenningar  erll  mit  100  an. 

I»  Vierma^  venierfaclmng  der  zehnbeit,  vierzig  iage 
ier  nacJde  eine  alte  frillbellimniung,  qtuidraginta 
oet&t.  lex  fal  38,  4.50,  1.  lex  rip.  30,  2.  die  befonders 
eini  beerbaiin  gait:  poJliinam  [.finies  et  jiagenl'es  de 
ualibet  expeditione  b(thili  rfnerfi  fuerint,  ex  eo  die  fu- 
er  qundraginia  nodes  tit  bannus  relifus .  quod  in  lin- 
aa  tbeodifca  fcaftlegi ,  id  elt  armoruni  dei)olitio  vocatur. 
ipitnl.  a.  K29.  Hieorg.  904.  1828):  in  40  nortes  in 
roximo  nialln  poll  bannnm  re(Huni  \mc.  debeat  ioiiju- 
»re.  Mare.  form.  app.  (Baluz  2,  430).  Die  lex  rip.  ii?, 
.  hatte  bier  mit  unterfcbied  14  oder  40  nftohte  verord- 
et:  li  quis  poll  (idem  factatii  faernuienti  in  boHem  ban- 
itus  fuerit ,  I'l  noii  jierre.xerit ,  poll  40  nortcs,  fi  autcm 
errexerit  poll  armoi'um  iiolitionem  fuper  14  noctes  con- 
irare  lludeat.  Aus  einer  merkwilrdijzeii  Ilelle  des  edictnm 
idenfe  vtm  H64.  ca]».  33.  erhi'llt  ,  daB  einigc  diefe  frifl 
hon  am  vierzlgfien  tag  f ii r  n usgelaufen  bielten  ( nu- 
erant  enim  dies  et  non  mnoerant  cum  eis  noctes), 
ilglich  nur  39  niiMe  rechneten ,  weshalb  nicbt  un- 
ahrfcheinlich  diefe  frill  aus  39  +  .1  cntl'prungen  mid 
9  fur  3  mal  13  zu  nebmen  ill.  Obrigens  kommt  die 
^•gigiagige  frill  auch  in  den  gediohten  des  mittelalters 
>r,  z.  b.  Iw.  4iri2.  5744.  vgl.  anra.  p.  367.  —  Auch 
vei  und  viersig  nicht  unbanfig  (2  x  21  oder  6  '><  7):  fi 
ais  liberuni  iniiiilj  manu  cinxerit.  quod  herireitadicunt,  id 
I  mm  rpiodraghUa  duohtis  rlypeis.  lex  bajuv.  111.  S,  1.; 
I  Sweinheimer  weisthum  finden  lich  42  were  {abtbei- 
ingen  der  mark)  angefubrt,  die  fiebenwijchentlidie  frill 
I  den  altfin  formeln:  infra  noctes  42.  Bignon  p.  141. 
26.  344.    aUfrief.    Fw.  228.  341 ;    zwei    und    vicrzig  kO- 
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ter  *)  und  offenbart  lich  vorztiglich  boi  frillbeftiminun- 
gen.  Nanilich  der  verllrich  einer  fiilt  ill  erll  dann  fiir 
voll  zu  achten ,  wann  in  die  auBer  ihr  licKendo  zrit  ein- 
getreten  wird,  darum  ptiegt  noch  ein  Mck  diefer  neuen 
zeit  niit  dani  gelVhlagen  zu  werden.  Weil  nun  unfere 
vorfahren  naeh  naditen  rechneten ,  geht  luit  dem  ein- 
tritt  des  auf  die  letzte  nacht  folgenden  tags  iler  termin 
zu  ende,  ^enau  zu  reden  niuJlc  alfo  wochentliche  friH 
durch  Geben  nAchte  uud  einen  tag,  zweiwOclientliche 
durch  vierzelin  nachte  und  uincu  tag  ausgedrilckt  wer- 
den. Diefe  forrnel  bat  lirb  aut-h  bis  in  ffbr  Ijiate.  zeit 
erhalten.  Bald  aber  wurde  daneben  nach  tageii  gezahlt 
und  der  zugabtag  gleich  in  die  gauze  zabi  uiit  aufge- 
nommen ,  d.  h.  man  fagte  Halt  jerier  bezeicbnungen  acht 
tage,  funfzebn  tage.  Es  komint  jedoch  auIXerdeiu  ein 
ftnderes  verhaltnis  in  betracht,  lilngere  frillen  warden 
aos  einzelnen  zufammengefetzt  und  die  zugaben  richteten 
fich  nach  diefen  einzelnen ;  cine  feehswiichentlirbe  frill 
batte  denkbar  aus  43  tagen ,  niit  zngabe  eines  tags  auf 
das  ganze,  odcr  aus  4S  tageii,  mit  zugabe  eines  auf  jede 
woche,  Oder  aus  45,  mit  zugabe  eines  auf  jeden  vier- 
zehnlen,  nder  aus  44  mit  zugabe  eines  auf  jeden  ein- 
undzwanzigHen  betlehen  konnen.  Sie  bedand  abcr  aus 
4'j  tagen,  d.  h.  vierzehnn.'lchtige  liegen  ihr  zu  giund.**) 
WeU-he  frillen  mit  zugaben  kennt  nun  das  alte  rechtV 
1 1  dreinarhtige  und  liebennftchtige  galten  narh  den  alte- 
Ilini  gefetzen,  dodi  verniag  ich  den  zugabtag  nirht  nach- 
zuweifen,  auoh  nicht  fpftterc  viertflgige  und  achttAgige. 

2)  vierzebnuftcblige  galten  lirtufig  und  norlj  fpat  mit  der 
xugabe ;  die  formcl  lantet :  chwn  daq  u.  vicrzehn 
nacht***)  Kindl.  2,  204.  297;  zufanimen  15  tage. 

3)  vierwdchcntliche  oder  monatlichc  mQRen  gegolten  ha- 
ben,    werden  aber  meiil  drnxh  30  tage  ausgedriitkt ,   diu 


p^ 


•)  geh5rt  die  zugabe  voo  3  zn  100,  von  A  za  1000  bierher? 
▼gV  V03  burgen.  Gudr.  32»  103  htter.  Wiffal.  4551;  liilent  u. 
▼iere  Kib.  2014,  1;  und  felbft  die  formel:  fOnfhundert  odr^r  mth-e. 
Kib.  31*7 ,  3. 

••)  man  Vftnnte  darauf  Terfallen.  das  verbAltnis  der  friften 
d  ihrer  tugabon  benihe  in  ansKleichunRen  Terfchiedner  jahres- 
r«chnunffen:  doch  ift  es  mir  nicht  waUrrcheinlich. 

*•)  aUertViQmlich  ftcht  die  kUinere  zaht  vonifn  (wie  in  einund- 
5^"^^^*^  etc.)  fo  in:  drei  tag  und  fechi  wocben ,  nat  ok  manadh, 
**«»  otftx  nka.  innan  natt  ok  iamlanga. 


luit  drei  zugabeii,  alfo  z&hlen  Qe  4o  tage.  \g\.  SI 
3,  6.  Fornicin :  drci  tatj  und  fcvits  wocfwv.  A 
w.  pag.  33.  40.  Wenk  2.  nr.  302  (a.  1327)  Kind! 
(a.  1506);  fechs  iVOcJien  u.  dri  tag  ^  je  zu  dein 
jedein  termin)  vierzehn  tag  u.  eiiien  taj?.  Wenk 
(a.  1324)  Hindi.  3,  Mil  (a.  U22);  zuj;  und  be 
xvoi'htm  drei  let/.  Wenger  gericbtsord.  Aldenlv 
MUnltenneinfelder  w.  Helfanter  w.  Kiudl.  liorigk. 
(a.  1577);  drei  veirzenacht  m.  drei  fa^/e  dairjfU 
1,  152;  drei  vierzehn  tage  und  nodi  drei  tage* 
jienfcheider  w. ;  dugh  ok  fax  uM.  Seelandsl.  3»  1, 
frill  nerinen  wenigileiis  fpateie  urkunden  den  hi 
Hallau»  1115. 

6)  die  vorige  frill  felbll  veidreifacht  gibt  135  tag< 
nud    fvchs   wochen    mid    neuv    tage.     Wigand   feni 
fiSy.     Die   halfte    hiervon  ware  07^,   Otnit  529,  3. 
ivochm  und  aven  tag  betragen    aber  nur   ti4   ta^ 
alien  dmcke  geben  add  tioehcn  1  tag. 

6)  jahre&fi'ill  \Yird  ausgedrUi-kt  durcli  die  forme 
und  tag:  cin  verkaufter  knecht  wurde  nach  al 
fcheni  recht  auf  jalir  und  tag  gefund  garantiert: 
owni  coi*pore  fuiinus  euin  fanum  usque  ad  itn, 
diem.  fonn.  vet.  Bignon  p.  217  und  219;  fanum 
anno  et  die.  Ducange  1,  514;  ohuo  d  die  in 
efle.  lex  langob.  2,  43.  Georg.  1 1  Oil ;  de  rebus  f 
volumus  ut  ad  iialatiuni  pertineant  trausacUi  ataio 
lex  langob.  3,  33.  Georg.  1I.S5;  des  ill  nu  jar  i 
Uutlirr  8**;  zunial  Ul  es  beiliuimung  fUr  verjal 
befilz.   far  die  daucr  dcs  aufenthalts;  jar  u.  dc 
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fer  w.;*)  jar  unde  dach.  bremer  ftat.  p.  70;  jar  a.  dag. 
liigaer  recht  p.  92:  jer  and  dci  lit.  Brakm.  p.  155.  S-  ^85. 
186.  AX.  180.  Fw.  68.  292.  HOy.  309.  310;  franzftf.  an 
ct  jour.  Pafquier  rech.  4,  32  (wi>  es  untreffend  aus  dem 
jahr  und  tag  der  unterfduiften  gedcutet  wird);  altengl. 
a  twelve  inoanth  and  a  day.  C.  T.  64:91;  alta.  innan 
natt  ok  iamlanga.**)  Oftg.  "drap.  U,  1.  Vinford,  7,  2. 
Upl.  xuanh.  8,  5.  18,  1.  til  iamlanga  oc  aina  natt  Gu- 
taL  p.  33.  d(igh  vc  iamlantja  Upl.  inanh.  24,  5.  dagh  ok 
iaiiiliiigga  Seelandsl.  1,  1,  12.  2,  9.  3,  1.  daj^li  ok  iainling 
Jat.  1,  23.  FUr  Wales  befland  diefelbe  frill:  a  year 
and  a  day.  Probert  p.  U6.  155.  255.  256.  Der  natiir- 
liche  linn  aller  diefer  formeln  wilre  nun ,  dali  dem  ein- 
zelnen  jahr  noch  ein  roller  tug  liinzugefugt  wttrde ,  an 
welchem  es  fur  vollig  abgelaufen  erachtet  und  die  erfor- 
derliche  rechtshandlung  vorgenonimen  werden  ktiniite. 
Ufltte  man  auf  jede  vierzehn  tage  einen  zulegen  wollen, 
fo  wUrden  aus  52  wochen  26  tage  melir  entfprungen 
fein;  nirgcuds  uber  ill  die  forniel  von  1  jabr  26  tagen 
anzulreffen.  Gleichwohl  iind  alle  germaniJlen  und  felbil 
die  ausleger  der  nord.  gefetze  eiiiverlbinden,  daB  in  jahr 
und  tag  der  ausdrurk  tag  kflnlllich  zu  nehineii  fei  und 
die  uut*!r  vier  abgebandelte  fechswOchentlithe  frill  ent- 
balte,  folglich  die  ganze  foniiel  ein  jahr  l^tchs  wochen 
und  drei  tage;  vgl.  Eifenbail  p.  238,  239.  Ohne  zwei- 
fel  hat  audi  diefe  auslegung  felt  jalirhunderten  bei  den 
gerjchten  gegolten ,  die  gloffe  zum  Sfp.  1,  :^8.  bellfttigt 
fie,  die  breraer  Ilatuten  p.  76.  befagen  ausdritcklich:  bin- 
nen  jare  u.  binncn  daghe  thad  is  en  jar  unde  fes  weken 
onde  dre  daghe;  auf  den  iieidelberger  bildern  find  taf. 
19,  9.     zur   erlautening   die    wochenzahlen    Lll   und    VI 

t email;  eine  urk.  des  15  jh.  bei  Bodm.  673:  faQ  da 
welik  ein  jar  u.  drie  vierzen  nachten ;  Weiler^old. 
t  14,  1:  jaer  en  dach,  dat  is  een  jaer  u.  fes  weken. 
Aileiu  ich  halte  es  dennoch  nicht  weder  far  die  ur- 
fprOngUche   noch   allgemein  giiltige  meinung  der  foimel; 

ii — 

^H   *)  Docb   andere   beifpiele   liefert   WeOpbalen    praef.    toni.  1. 
flS!2;    bemerkenswerlb    itt    die    wiederholung    in   der  heffilchon 
lormel    bei   Kopp    or.  84  (1361):    hebbe   in   deme   gudu    gefc^teD 
und  jar,   taich  u,   tOtch. 

'*)  iamlanff   bedtiutot  wttrtUob    ebeDUng  ,    ulfo   in  bezug  von 

Auf  morgoQ  eincD    tag ,    in    bezug    tod   houte    auf  n&chaen 

it  oder  nitchiles  jahr  einen  monat.    ein  jahr,    vgl.  Bi5rQ  i\  v. 

tcngi  (toruiiaus  diei  vel  anni  verteotis);  in  obigen  ftellen  heiBt 

V.  vgl.  Ihre,  1.  970. 
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nach  dreierlei  verfcliiedenbciten :  a)  30  j.  1  t.  b)  31  j. 
cj  ?tl  j.  1  t.  und  man  kann  fchwerlidi  hehaupten ,  daft 
lelztcre  aus  einer  verraifchung  der  deutkheii  u.  rfim. 
verjahruiig  entf|irunfs'eu  fei.  *) 

11)  fnufzig  jahr  und  I'in  tag;  diefe  zeit  bedinimt  den 
begriff  eines  hagellolzen :  wo  old  dat  ein  recht  hofellolte 
in  rerhte  fm  fchal?  damp  Refunden;  ein  hofellolte  fchall 
old  Qn  60  jar,  dni  mande,  3  fagc.  Witzenmiihlenrecht 
§.  1,  2.;  bier  cine  nene  zugabe  Ilatt  der  fechs  wochen 
Z  tage.  Abweidiend:  ein  hagellcdte  rchall  /V«  und  vef- 
tiff  j(tr  und  dra  dngc  fm.  Oblsburger  probfleirecht  §.  4, 
die  alten  ilatnten  von  1527.  haben  dagegen:  vrfiig  jar 
(nicht  .*>1)  uiul  drei  ivckni.  Nolten  pag.  UiS.  Im  Del- 
biiicker  landr.  4,  3  ill  bloli  von  hiiitcrlegteni  SOften 
jabre  die  rede.  Das  fcbwanken  der  zablen  hat  liier  glei- 
cben  KTund,  vrie  bei  30  und  31. 

\1)  hundcrt  jnhr  und  rin  tug  ill  die  fennel  fQr  ewige 
verbannnng:  verzellen  auf  hundert  jar  u.  einun  tag. 
Freiberger  (ladtr.;    baniien   nnd   verzalen   hundert  jare  u. 

K'n  tag.     Rheingauer  landr.  art.  00  {Bndm.  \\.  G2T. );  ban- 
mentuiu   centum    annonmi    et   unius    diei.  chart,  tlandr. 
1408.   bannis   hors  de   la  ctnitc  de  Flaiidres  cent  aus 
,  un  jour.    Carpentier  f.  v.  bannimentum  4. 
I)  foUte    nicht    deni  jahr   und   iag    verglicben    wcrden 
5nnen ,    dafi   bei    vcrfcliiedncn    abgaben    und  bufion  eine 
geringe    miinze    als    zn^abc    zu    der   gnlBern    erfcheintV 
beifpiele:    tres   folidi    et  dcunrius,     lex  fal.  47;    per  foli- 
dum   el  drmirium  fponfare.     Bignon    p.  21i).  364;   zehen 
pfund   bailer   und    cincn   haller,      Nilrnberger  waldr.  von 
I^.Jt)    (Stiller  p.  57):    die    hochllc   bulie    ia   eilf   rchilling 
d    eht    heller.      K<ruclier    w.    von    MT-tO;    unfreie   geben 
bedemund    ncun    fchilling    neue  und  c'nien  jcharf  zum 
utel.     Nolten  p.  15J;    wer  da  huBfellig  wiirde,    der  ill 
rfallen    vor    ein    pfund   und    fur   phi    hUdiug,    das    er 
en  beutel  daruiub  kaufe,    das   er  die   bu5e  darein  tet. 
'fpringer  w. :   ja  da3  verhllltnis  gilt  von  wertberen  und 
ringeren    faehen    oder    perfoneii    z.    b.    brengen    X.X\ 
rde  u.  einen  niuil  (mnlnni).     Ketterather  w. ;  nit  nie  dan 
ro   perfonen  und   dum   tuabtn.     llausberger   dinghofsr. 
Schilter  cod.  feud.  Alem.  p.  373^ 


>)  S«Dkex)b«rff  Tel.  3,  54C.  hat  die  unrichtige  aniicht.    bci  der 
i:;iirM.'.  n  frift  Icien  doa  erfte  jahr   and   tag  fSr  das  pofl'clTorinm, 
II  'D  dreifiif?  jahre  fQr  das    petitoriam  ku  recbnen;  aber 

.  beweift  dai  V 


im'fl  D.  R.  A.  3.  Au8g. 
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dicuntiu',  latina  vero  lingua  hoc  funt:  nMlcs,  in- 
t^i-nui  atque  Itrvilcs,*}  ClafriTch  fiir  diefe  eintheilung 
ill  eines  unter  den  eddifchen  liedern,  wek'heiii  fie  ganz 
zu  grunde  liegt,  nanilioh  das  IJiKsnial,  delleii  (nidl,  lurl 
and  iarl  vollig  dein  fervus,  liber  und  adalingus  der 
Sachfen  entfi»richt.  In  den  agf.  gei'etiien  eiTcheinen  auf 
gleichen  ilufen  (idelmy  ^  cvorl  und  fteov,  Adalingus 
und  liber,  nobilis  und'  ingenuus,  edhilingus  und  frilin- 
gns,  iaii  und  karl  lichen  hier  immer  als  Itand  der  freien 
deni  der  unfreien,  dem  lervus,  litus,  la^/^us,  iM'tt^ll  ent- 
gegen.  Mit  riicklklit  auf  die  nnfrcien  wird  liingegen 
eingetheilt,    wenn,    wie  in    der   lex   fal. ,    von    ingmuus^ 

fs,    (crvna   oder    lex  alani.   "J5,  1.    vun   iiigcnua,   lita, 
Ua  die  rede  ill-,    denn  hier  luachen  lidus  und  fervus 
gegenfatz   zu  ingenuus;    litu  und    ancillu  den  zu  in- 
genua. 

^■B  beiden  ailen  der  dreifachen  geht  von  felbll  die 
^marhe  eintheilung  hervnr.  Beil'piele  geben  die  lex 
Frifon. :  nobilis ,  liber ,  Ittu.s ,  fervus :  lex  iSaxon.  «oZ>/- 
lis,  liber ,  Nfii^ ,  Irrvus;  Witichind  ann.  lib.  1 .  unde 
usque  hodie  gens  Saxonnm  trifnrnii  geiiere  ar  lege,  prae- 
ter  4:onditioneni  fervileni,  dividituf,  d.  b.  die  fervi  bil- 
den  den  vierten  Hand,  nubiles,  iib^fri  et  liti  die  drei  er- 
Iten,  wiewohl  man  die  itelle  auch  fo  verllehen  kann, 
daB  der  annaliil  die  knechte  gar  nicht  zuni  volk  rechnen 
und  diefem  nur  drei  Itflnde  zuerkennen  will.  Tacitus 
Genu.  44.  nennt  vier  Itande  der  Svionen:  nobilis,  inge- 
nuus, libcrUis ,  fervus.  Adam,  breui.  hilt.  eccl.  1 ,  5 : 
(juatuor  igitur  ditferentiis  gens  ilia  conllllit,  nobilium 
^l^icet  et  libvrontmj  liber  for  umqvxc  atque  fervorttm. 

^^nnigfaltige  benennungen  zeichncn  nun  jeden  diefer 
ftilnde  aus,  vorzii^iliL'h  lit  das  Rlgsmal  hier  eine  reiche 
juul  beachtenswertlie  quelle.  Namen  und  begriffe  geben 
^Br  ofl  in  einander  tiber  luid  am  unbeftiiumtellen  er- 
^Hinen  die  der  beiden  nuttelclaiTen.  Der  liber,  im  ge- 
^Kfatze  zum  nobihs ,  iH  ein  ignobiliS)  diefe  idee  uAhert 
nnn   dem  unfreien ,    daher   das  agf.  eorlas    and   ceorlas 


^m  •)  den  Niflmrd  (f  853)  fchreibt  HucbaM  (t  930)  aus,  in  vita 
^Httini  Cfip.  11-  (bei  Surius,  itn  Dovemb.):  fed  erat  gcus  ipra, 
^^K)  uunc  uftquB  oonli(Ut ,  online  tripftrlito  divifa.  IudI  denkpic 
^H  qni  illorum  lingim  idling i ,  fiint  qui  frititiffif  funt  qui  /(i/T* 
^Rntnr,  quod  in  latina  fonat  lingua  nobiles,  ingenui  atque 
rerriles. 

P2 


1VI  UlllULl'. 


Zu  diefer   an   fich   bepi'iindeten    fluBipkeit  der 
orterung  komineuden  begriffe  und    lebren  tritt 
ei^entbttinliche    tief    greifende    erfdieinung 
Hand   dcr    edeln   erbebt   ficb  der   fiUI'c  oder  ki 
fcben    deni    fiirllcn,    feinen   boHeuten   nnd    kri 
fpringt   ein    verbftltnis  flhnlicb  dem   z^nfchen 
uiiJ  liten;    was   der   frcie   von  feineni   horigen 
er  feinetu   fuiHen  fflblt   /u  leiften  verbundeiu 
TVfcbfelfeitiKe    erbebnng   und    abban^i^^keit    er 
durcb,   daB    (Ich    unter  den    furRen   inebrere 
bildon   nnd    dm*    kaifer  auf  doni   jripfel  fteht, 
ftufe.     Offentlicbes    and   privatrccbt  fpiegebi   (i 
ander  ab.    Das  lebonrecbt  ift  weniger  etwas 
neu  erfundenes,  als  ans  dem  geift,  der  nat 
unferes  rechts  Oberhaupt  hervorgegangen.*) 


Hlemach  beftimnien  fich   die  einzelnen  abfcbnit 
genwftrtipen   buchs :    in    dem    letzten    capitel 
von  denen  bandeln.  die  in  keinem  der  vier  ftiU 
d.  fa.  in  dem  lande  fremd  find. 


4 


*)  brxDorkenswerth  finde  icb  anch  die  Ahvlichkrit  x 
TflrbaUnilTcn  dfs  Oand*  uud  der  familie.  Der  Tat«r 
nnd  freic  id  feincm  gprchlecht  ,  der  fohn  in  dw  rat 
wie  der  Icnecbt  in  6^%  liprm,  die  mannmiDiott  rei^lei 
€niJibci[Kktion,  die  ann;ilimc  in  fchiitz  nnd  hOri^keit  di 
Dahor  begAgTien  fich  forin<»Ti,  goKrSncho.  I^enennnx 
ckarl    JiTickt   fowohl   don    freien    als   den   rhmann.    H 


ftand,    herlcJiende, 
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ICAP.  I.    DER  HERSCHENUE. 

*s  id  niclit  /u  bezwoifeln ,  daB  die  meiJl,ei»  deutfrlitMi 
volker  fchon  im  hiichlten  alterthum  furlteii  iind  kOiiipe 
hntten   und   daB  diefe  von  den  anfiihreni  des  heers  (her- 

fen)  verfchieden  waren ;  rcges  ex  nobilifate ,  duces 
virtute  fumunt,  fagt  Tac.  (ierm.  7.  Koni<^e  koniiten 
aus  edclm  yelchlechte,  herzoge  aber  auch  aus  blofi 
freiem  genommen  werden.  Filrllen  oder  konige  der  Go- 
then,  Sueven ,  Alanmnnen,  Franken  und  anderer  Mnune 
erfchcinen ,  fobald  diefe  auftreten;  bei  eini^en  inangelii 
lie,  z.  b.  den  fiiftteren  Friefen  und  principes  in  kleitiern 
bezirken  mngen  das  j;^efdiaft  ausgericlitet  haben,  was  in 
grOBeren  landftrichen  den  kOnigen  obiag.'^)  Die  Angel- 
fachfon ,  nacb  ihrer  niedeiiaBnng  in  Biittannien,  bildet.en 
foirleich  niehrere  ktinigreiche ;  von  verfchiednen  volker- 
fcliaften  Imd  gefchlechtsreihen  und  namen  der  konige 
aufbewahrt. 

Laleinifchen  fehriftrtelleni  heilien  die  deutfchen  konige 
reges  und  re^uli,  das  goth.  rciks,  gen.  reikis  (gramni. 
2,  51 6) ,  obwohl  dem  lat.  rex ,  regis  wfirtlich  ent- 
fprecbend,  bedeutet  weniger,  Ulfilas  iiberletzt  daniit  dg- 
xav'^)  ,  nicbt  lianiJUvg.  Dufur  gebrauclit  er  /ifudaas, 
weli^hes  auch  in  der  agf.  form  pcoden  den  herCchenden 
gebieter  bezeichnet ,  altn.  piodann ,  akfilchf.  tfiiofian, 
nach  kttrzlich  aufgefundnen  altwel'tphalilehen  urkuiidon 
thegodan  und  felbft,  deni  gott  geltend;  piudangardi,  piu- 
dinafTus  ift  pac^Xtia,  piudnns  gehort  zu  piuda  (populus) 
die  drauhteins  zu  draubts ,  aber  die  goth.  form,  fehlt, 
die  agf.  dryhtm,  die  abd.  iruhthi  ill,  ganz  gewobnlicb 
und  dient  zur  tihertragung  von  dominus  oder  xt)?«o?, 
welches  der  Gothe  mit  frauja  verdeutJcht ;  aucb  das 
aim.  droitinn  bedeutet  herrfcher,  Ynglinga  faga  cap.  11. 
12.,  drcttnhKj  bis  auf  den  hentigen  tag  das  fperielle  re- 
^  gina.    Auf  ahnliche  weife  hat  Gch  bei  uns  das  weiblicbe 

^^B  *)  TOD  den  SochreiL  Witckind  von  Corvei :  a  trlbua  etiam  prin- 
W^f&ug  totiu»  gentis  ducatuB  adminlLlTubatur,  quos  Tuos  Iocih  uo 
TOcabulia  DOvimuB  agnato» .  in  Orioniales  fcilicet  populo^,  Anga- 
Hm  fttque  WellvaloB;  li  uuiem  uuiverfate  bellum  ingruerit,  fori9 
Unr,  oui  omne«  obedire  oportuerit  ad  adminiftrandum  immi- 
bellam. 

**)  mit  kimlinit  ^ytfuof  Matth.  27,  2.  Luc.  2,  2  ;  es  fcboint  das 
.  kendiuu-^ ,  rex,  Aium.  Marcell.  28,  5  uod  unTerm  kirni  (tlios 
is)  Terwaudt. 
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nigs  and  herrn,  wie  gutter  in  die  genealogien  der  irdi- 
fchen  konige  treten.  FurijU) ,  fpilter  fiofte  { priuius, 
])rincei>3 )  bezeichnet  blofi  iiii  allgemeinen  die  hiichlle 
wiirde  in  bezaj?  auf  den  unterthan,  wcicht  aber  im  ver- 
haltnis  zu  andern  fiirden  der  belonderii  beneiinun^  uiid 
jiilt  nur,  wenn  cine  foldie  fehit ,  als  wirkiicher  titel. 
EiniK*»n  vdlkern  ,  /.  b.  den  Cliattf  ii ,  legt  Tacitus  keiiie 
re^es  bei ,  fondeni  principes ,  welcher  ausdruck  zwei- 
felhaft  ill,  namlicli  anch  den  blolien  adel  des  volks,  del- 
fen  freiere  verfaBuiif;  keinen  herfcher  duldet,  bezeich- 
nen  kann. 

Den  Jland  der  furilen  betreffen  nun  folgende  alterthti- 
nier:  1.  die  kr»ni3:e  waren  erUidie  oder  gfuvfihlte  ^  wo- 
niit  aber  nur  der  vorwaltende  f^nindl'atz  bchauptet  wer- 
der  foil.  Denn  weder  war  die  erblirlikeit  oluie  bojlati- 
(mn;<,  noch  die  walil  <»hne  alle  rilckficht  auf  das  her- 
fchende  gefchlecbt.  JtrhUchkett  bezeugen  viele  gc- 
fchlerlitslillen  befonders  i^dl.bifchcr,  langobardifclier,  fi'tcli- 
fi/cher  und  nordifcher  konige.  Marcimiannis  Quadisque 
usque  ad  noilrani  meinoriain  reges  manfei-unt  ex  gente 
ipfuniuj,  nobile  Marobodui  et  Tudri  *)  genus.  Tac.  Genu. 
42.  des  konigs  fohn  ill  daher  za  dem  reiche  geboren : 
riki  pat  er  hann  er  til  borinn.  01.  Tryg)^;v.  cap.  45.  4G. 
Auch  die  Merovinger  herfcbten  erblich.  Die  gruiulfatze, 
nach  welchen  geerbt  wurde ,  kiiunen  hier  noch  nicht 
entwickelt  werden.  Das  voik  batto  ^'lei(*bwobl  jeden  ku- 
nig  beim  antritt  feiner  re^ierun;^  feierlich  anzuerkcimcii 
und  der  kOni^  that  ibm  gelubde.  Gewahlt  wurde  dami 
nur,  wenn  das  gefchlecbt  ausllarb  odcr  zu  lierfcheu  un- 
Uichtig  war.  Untiichtigkeit  des  kijnigs  ergab  lic.h  nicht 
bloB  aus  leiblichen  gebrecben  oder  fehlern  feiner  ver- 
waltnng**),  auch  fcbickfal  und  aberglaube  kanjen  dabei 
ins  fpiel:  kriegsunglUck,  hungei-snoth  warden  der  fchuld 
des  kiinigs  angorechnet:  apud  ht)s  (Hnrgundi<i,s)  gctunali 
nomine  rex  appellatur  Hendinos  (bendinusV  vermuthlich 
das  goth.  kindins)  et  ritu  veteri  poleflate  depoiita  remo- 
vetnr.  li  fub  eo  fortuna  titnbaverit  belli  vel  fegetuni  co- 
piam  negaverit  terra,  ut  folent  Aegyptii  cafus  ejusniodi 
fnis    adfignare  rectoribus.     Aimuian.  Marc.  28,  5.      Die 


4pnu0  c 


eigenname  der  am  agf.  tudor,    iudr,   fobolea,   profapm  er- 


)  r«d    cum    Adaloaldua   everfa    meate    iulaniret ,    dc    regno 
U0  eA.     PauL  Diac.  4,  43. 


litfi  «.  getca) 


f  Thon&niund  tnigon  die  illlgothen    fo  lange  leid ,   daft 

vierzig  jahi'e   ohnc  herl'cher   blieben:    lie    euin    liLxerc 

arogothae,   ut  XL  per  annos  in  ejus  loco  rex  alius  iion 

fcederet.   quatenus  et  illius  inoinoriam  fein])er  habcrent 

ore  ot  tcmpus  accederet,   quo  Walimir  habituru  rppa- 

:et   virilem ,    tiui    erat    confobrino    ejus    frenitus   Wau- 

lario.      Jornand.   p.    I'M)    Liiidenbr.     Strengeres  wahl- 

jht ,     wobei     ofter     von     deni    iiadikoniinen    und     ver- 

iandten  des  vorijien  konigs  ab^efeheu   wnrde,   zeigt  una 

Me  ^efchicbte   hauptf.lchlich  ui»ter  den    fpanifcheii  Well- 

Kthen   und   iin    deutfchen    reich.      Die   wahl   ffofcliali    in 

PUgemciner    volksverfammlunK  ,    welchc    in    DeutlVhland 

gem    an   {zewiflV;   orte    ^'cbunden   war;    iui   weltij^oihin-hen 

ich  an  dem  ort,   wo  der  konig  gcJtorben  war,   meiltens 

der   bauptftadt  (Toledo.)     In   der  rej^el  traf  die  wahl 

r    eingeborne   edele.      das    liebente    concil    van   Tcdedo 

17.   fagt   ausdriicklirh :  repe  dofuncto  nullus  rej^nuni 

iniat  .  .  .  extraneae  mentis  bomo :   nifi   genere  cotniitus 

moribus   diirnus   pronioveatur   ad   apicem  rcgni.      Ot- 

ied  von  den  Franken  1.   1,  185: 

niil  untar  in  tha/^  thult^, 

Iha?,  kuning  iro  walte 

in  worolti  nibeinO, 

ni  fi  thie  lie  zngun  heime. 

inen    ipnililing  ibres  k(iiii.irli('ben    gefclilerlilH   lioSen   die 

herufcer  aus  Rom    herbeibolen :    codem    antm  Chenifco- 

ttni   fiens   reKeui  Roma   potivit»    amilTis  per  interna  bella 

obilibus  et  uno   reliquo  iliqtis  re^iae,    qui  apud  urbem 

bebatur,  nomine  Italicus.     paternum  buic  genus  c  Fla- 

o   fratre  Anninii ,    mater  ex  Catunien*    principe   Catto- 

Wn  erat.    Tac.   ann.  11,  16.     In  unvenueidlicben  fallen 

kam    die  herrfL-haft  an    auslftnder   (jam   t't  externo3   pa- 

tinntur.     Tac.  Germ.  42.)  —    Dielera    erbliebeii   und   ge- 

wabllen   konifj   ven^leiche    ich    den   gehornen  und    geliof- 

ntH   herrn,    die  in  den   weisthUraern   unterfdiieden   wer- 

den.     Ini  Limburger  heiftt   der    erzbilcbot'  von  Trier    der 

lufie ,     der    herr     von    Limburg    der    gehorne    herr ; 

dere  beifpiele  geben  die   i*   *J7    beigebrachten   fomieln. 

e    freien   mark*;enofien   wiihUrn   (ich  einen  obermarker, 

iim ,     vogt    Oder   holzgrafen ,     wenn    lie    unter   keinem 

licheti    llanden:    bi&weilen  batten    lie   raehrere  zu  glei- 

er   zeit.     In   der  Bieger    mark  wurden  vor   alters   die 

fen   von  Ifenburg,   felt  1495   die  kurfiirllen  von  Mainz 

obentjgten  ct-hiejff.     Item   bant   lie  geweifet,    daB   (ie 

en  heim  von  Diez  gckoren  bant  vor  zeiten  zu  einem 


iM*  111*  n^'en  ab  entweder  von  kOniglicher 
von  unj^'olliirtem  erbreclit  zwifchen  den 
Deulfchland  vorwandten  edein  1,'efdilechte 
2.  d*T  none  kiinij?,  nirht  blofl  der  gew 
erblichc ,  wurde  auf  cinni  /child  gehob- 
ej*  von  jedennann  erblickt  werdon  ki'mn 
kreife  des  vprfanuneiten  volks  herumg 
durch  handfclila^icn  foinen  beifall  zu  erkei 
licr  iH'iQt  e.H  niK-li  iin  heldenbucbe  vun 
man  huob  in  ruo  hhiw] ,  nnd  bei  Pauln 
AgilulfuH,  coMKrok'atis  in  nnuin  Lanf^obar 
in  rcgnum  apud  Mediolanuni  levafu^  eil; 
Lan^obardi  vita  ftxcedere  cxillimantes,  eju 
doprandnm  foras  nmros  civitatis,  ad  fane 
ci»  €Ccloliam  .  (|uae  ad  perticas  dicitnr .  t 
frrutit;  bei  .lornnndcs  <:ap.  60:  et  nmx  in, 
rii'iR  Witififis  in  rcgnum  IcvatHH.  Die  fllU 
Ubw  ill  bei  Tur.  bid.  4,  1:>:  eiat  in  Can 
lidae  audaciae  Hrinno,  clariUlc  natalinm  i 
fttt/iiti^  fado,  more  gentis,  et  fullinentiu 
bl•a^u^  dux  dch^fitur.  Von  den  Gotlien 
(ivi*i  bi'i  Caflioibir  var.  U),  31  :  indicannis  | 
'  mlor    prMciiK'tuab's    yladios   more 

.  . ,  ,  iTwab'm  nui)is  rontnbiro  di^nitaU 
b'iu'int  erll  dnnii  dfuifflie  krioj^fV  and 
by/untinircher  kaifer  anKt*wandt  worden  m 
itiu  wnrde  Jnlian,  dellen  ht'tr  tri'ofientbeibj 
bilfsvHlkern   bpftand ,    in   Paris   znm    kail 


/land,     hcrjchende,    /childcrhobctt. 
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'ifitusque    fculo   pedeftri    ot    fublatius    eminens    nullo 

lente   angnHus   reminliatus.     Ainin.   Marcell.  20,  4;    uai 

rl    uyo^    a  anido  i;   fA6r4tagov    a  Qavxeg,    dvtXnov    w 

ifictaroy    avtoxgcitoQa.     Zofimus  3 ,  9.    und    von    Valen- 

nian :    rri    nvfk^oXa   ntq^i^i^tvov   xeti   im    T^g  dan ido g^ 

C  i^yog,  dxov^evoy.     Niccplionis  Calliftus  lib.  10;  viel- 

icht  geliort  auch  hierher  Claudian.  de  IV.  conf.  Honor. 

U.   fed   mox  ouiii  Iblita  miles   te  voce  Icvaffd  *).    Den 

fckifclien     brau<h    beleinen     drei    llellen    Gregors    von 

TOrs;     2,    '40  von    Chlodovcus:    at    illi   .  .  .  plaudentes 

.III   palmiti    quam    rocibtts  euu)   cJypeo    evedum   fuper   fe 

^gem  conllituunt;    4,  51  von  Sigibcrt :    coUectus   eft-  ad 

euni     oninis    exercitns    impo/ltumgue    jupfT     dypeo     iibi 

regem    flatuunt:    7,  10  von  Gundobaldus:   ibique  par»ui€ 

fuperjwfitus   rex   eft  Icratus.      led    cum    tertio    cum    eo- 

dem  girarenf ,    cecidifTe    fertur ,    iUi   ut   vix  manibus  cir- 

cumllantium    rnlleiilari    potuilTet.      Diefes  erzfthlt   Aimoin 

3,    (il.     fo:     evocatum    Guiid(»alduin ,     more    antiquorum 

Francoruni,    regem    proclamantes    elTe    fuum   dcvavcrunt 

turn   clypcOn    euraque   tertio   totum    cum    eo    tircumilTent 

exercitum ,   clypeus   repente  raens    cum   rege  vix  a  ten*a 

elevari    potuit.      Bcim    Sipebert    envilhnt  es    auch   Ado 

Viennenlis    (ad  a.  5ti4.   Balil.  1568   p.  177):    Ted  Francis 

L'fmfentiens    more  geutis    impo/ifus    clypeo  rex   conltitutus 

ell.     Zuletzt   von  Pippins  erhebung  ini  jahr  752.    die  an- 

liales  ad  a.  7.oO  (lUmquet  5,  33):    Pipinus   lecunduni    nm- 

rem  Francomnj    electus   ell    ad    regem  et  unctus  .  .  .  et 

rtn'atus   a  Francis   in    regno  fuo   in   Suenioiiis    civitate. 

f^pater    horte   diefe   gewohnhcit   auf,    odor   wurde    durrb 

tiie  von  der  chrift-lichen  kirrhe   vorgefrliriebt'iie    leicrlicli- 

keit  dcr  faibunp  erfetzt,    doch   lebte  das  andenken  daran 

|anj<t;  zeit  foil  in  der  volkslilte  des  konigsfelles   auf  den 

tag  der  beiligen  drei  kiinipe ;  Seb.  Frank  in  feineni  welt- 

bnrh  (1534.  fob  50*")  nis  er  die  feUe  Frankenlands    fchil- 

Hert,  fafft :  an  der  heiligen  drei  kiinig  tag  bacbt  ein  ieder 

tatter  ein  ^rUten    leckkucben   oder   tetzelten ,    darnach    er 

rrnuag    und    ein    hausgrllnd    hat    groft    oder    klein    und 

knidt    in    den    knetten    ein     pfenning    darein ,     danmch 

fchncidet  er  den  gebacben   leckkiicheu  in  vil   (luck,   gibt 

iedem   auQ   feinem   Lausgefind  eins,   .  .  .    wem   nun  diB 


•)  doch  beweifet  das  bloBu  It-Taro  oder  aXytty  nichta,  zumal 
weon  oicbt  die  deutfcben  Toldner  erheben,  londern  die  pnetoria- 
tK^r.  wi9  bci  Gurdiaa:  ttf/d^ofot  di  loif  /lo^ffiayor  xnianpa  uvrn,  av- 
roxprft»(»rf  n  ttrttyo^tvaayt^s*     Herodiftu  lib.  8.    IrmiTch  3,  1128. 
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[ua.  1G66.  p.  342:  vgl.  Geijer  om  den  gamla  fvenlTca 

randsforfattningen.     Iduna  9,  192,  eine  abli.    von  Tor- 

iiber  den    MoraA-en  Upf.  1700   habe  ich  nicht  einge- 

m.     Auch  Saxo  granini.    pluich   im   eiiigan^  dos  erfteii 

IS    gedpnkt    der    fGeinft ,    worauf   die    wfthler  Itaiiden : 

feuri    regeni     affij: is    h n mo    /axis    in/jfltr*^    f uffra^ i aq ue 

mere    confueverant,     fubjectoruin    lapidmn    firmitate 

p   conilaiitiam    oininaturi,    faj^  aber  nicht,     dnB   der 

lig  darauf  erhoben   wurde,     Anderer  heidnilVher  feier- 

>fikeit  bei  k0ni(iswahlen  in  Schweden  thut  die  Hervarar- 

ige  Upf.  1G72.  p.  183.     Hafn.  1785.  p.  2'2s  lueldung,  es 

urdc  ein   p(hd    tjr/ihlarh/ft   uiul    virzihrl ,    das    opfer- 

olz  mit  feineiu  blute  beltriclien;  var  Svcinn  pa  til  kon^s 

skinn  yfir  alia  Svipiod,    var  framleitt  hrns  eitt  a  pingit 

k    hogg>'it   1  fundr  ok  fjcipt  til  ats ,    en  riodadu  blodinu 

lottre.     Ein    f<tlrlies  hroljasldtr  konnte    bei  jedor  groBen 

olksverfaminhing     audi     in     Norwegen     vorkomnien*), 

ud   war   nelleicht   allgeracinere    fitte  des  deutfchen  aU 

■jburas^^). 

Kerlles  gefchaft  des  neuen  konigs  war,  fein  rrich  stt 
Hffi/cn ,  es  gleicbfam  dadurch ,  vrie  der  enverber  eines 
mdilUcks  in  formlichen  belitz  zu  nehmen,  vgl.  die 
ben  f.  86-SS  angefiihrten  gebrauche.  Greg.  tur.  4,  14: 
;itur  Chlothaiius  poll  ninitcin  Theodovaldi  cum  rogmini 
ranc'iae  fusrepiOTet  atijue  illud  circumirci;  4,  IG  :  omne, 
aod  dmimivi,  laxare  non  potero;  7,  10:  dcinde  (gleich 
uh  gefcbehner  wahl;  ibat  per  civitates  in  circuUu 
■tas.  Karnn  ill  C'onrad  dor  Salicr  gcwahlt  und  ge- 
Hht,  fo  berichtet  Wippo ,  fein  lebensbefchreiber,  de 
inere  regis  per  regna:  collecto  regali  comitatu  rex 
'huonradus   primum    per    regionem    Ribuariorum    usque 

i locum ,  qui  dieitur  Aquisgrani  ]talaiium  pervenit ,  ubi 
ilicuR  thronus  regalis  ab  antiquis  regibus  et  a  Carolo 
ecipoe  locatus ,  totins  regni  archifoliuni  habetur ,  .  .  . 
everfus  de  Ribuariis  ad  Saxoniam  venit,  ibi  legem  cru- 
elidlmara  Saxonum  fecundum  voluntatrni  eoniin  con- 
^nti  auctoritate  roboravit.    deindc  a  barbaris,  qui  Saxo- 


•)  Tgl.  fttga  Hfikonar  g6da  cap.  18;  Dietmar.  merrt^b.  (Leibn. 
.  357)  TOD  den  Nonuannea;  nODH^inta  et  novem  homines  et  to- 
dem  tqvot  cum  canibas  et  gallis  pro  accipitribuRimniolfiTit;  Ada- 
ms brem.  p.  153  von  den  Schweden:  novem  capita. 

••J  Agathias  lib.  1.  p.  13  von  den  Alamannen:  dfvdQa  u  yiig  nya 


(ifiren   fohn   gefangen   nchmen  und  fcbe] 
redpu  dus    fohnes   wurden    ilira  verdflcl 
niinarcntur,     fibi    rarjariem    ad    frefcv 
das  huar  warhfcn    zu   laRen)    ipfiimtiiie 
Childebert  iiflog  rath  luil.  Chlothar  feinei 
Chlodomers    (ohnc    fcheren   (utnnn  tnci/| 
liqua   plcbs    )mbe4Lntur    d.  i.  uiifreio  wer^ 
foUteii;    als    lie    der   nmtter  fcheri?   und 
gefeikdel,    antwortot^  (hrothild:  fntius 
regnum   non  priKuntur,   mortnos   eos   vi( 
lo» ;    (),  24 :     qui)    ((iuud4d)a1dti    |mero) 
juffit  totuieri   cotmun  capitis   ejus .    dioensj 
Reneravi.    ijcitur  pod  Chlotharii  regis  obit 
rcj^    fufrcptus    eft.,    queni    Si^ibortus 
amputavit   eutnam   capitis    ejus    et   luilit 
nenfeni  rivitatem,    illo  quuque  ab  eo  U 
fit!  iterum    crtpilhs   (als    die  haare   wi< 
ad  Narfet^u)  abiit.    Die   ann.  moilT.  ad 
21*0)  bericbl^n:  Franri  Danieleni  quondj 
einen  ins  klofter  ^e(lerkt«n.    koniglicher 
capitis  crrfrrtit^  ill    mrewj    ftiibiliunt    a* 
nuncupaiit.     Ilginhard    rap.  I    von   den  es 
roTinj2:eni:  iiequc  reci  alind  relinquebatu 
tantmu     inMiutu*    CotiU-ntUS,      rrtu^     j>ro( 

mi  '   niidettC  —    Auch  bei  dei 

ru/><'t.>'>    <  Uer   vo^^nn    vor .    die  aber 
ftaad  bildeten,   fondem  ihrvn  rang 
irn.  aoa  wakbta   ktaige  und  pi 
luv  beireisftdleB  folgen  «nt<tu 
iiv>lhenkriiitte   das   Iumt  1ai>- 


\tm. 


[l  dem  chrillenthum  zur  unterdrtickung  der  heidni- 
»en  prieilertracht  der  haarfchmuck  hOheren  werth  em- 
sng.  Caefar,  hernach  allgemeiner  titel  fflr  die  oberlle 
sltliche  wiirde ,  Kemahnte  fchon  die  alten  an  caefa- 
les*);  darf  man  Flavius  von  Havus  leitea,  fo  mag  das 
(enigHens  erklaren,  warum  ein  byzantinifcher  titel  (feit 
fefpaGan  und  Titus  FIa\ii  gehciBen)  konigen  der  Lan- 
tibarden  und  WeHgothen  gefiel  (Paul.  Diacon.  3,  16. 
Nicange   3,  545);    in   Byzaiiz    wiirden   frJlnkifdie   konigc 

Ed  Franken  insgemein  flavi  (fav^of)  genanut,  der 
mden  haare  wegen.  An  den  beinamen  des  nordifchen 
^nigs  Harald  hdrfatjr  brauchc  ich  kauni  zu  erinnern, 
man  lefe  cap.  23.  feiner  faga. 

^H    aufter    dem   haarfchmuck  iH.  von  andern  iu/lgnien  der 

flrenipe   in   alteller  zeit  kaum  die  rede,  von  keiner  h'one. 

Die  gothifchen  werden,   wie  al!e  pileati,    eine  tiara  oder 

hauptbinde  getragen  haben.     Ahd.    und  agf.  glotVen  ge- 

ben  diadema  und  corona  durch  chuninchelni ,   cynehelin ; 

fceptrum  durch  chunincgerta  **) ,    cynegeard  ;    lelbit  pouc, 

^teah,  das   annulus,    armilla  bedeutet,    wird    gebraucht, 

H|rona  auszudrticken.     Uliilas   verdeutfcht  ttntpayog  mit 

^roips  und   vipja,    vielleiclit    dem  goth.  wort  fOr  jenen 

pileus.    In    der  volksverranimUmg ,    vor  gericht  hielt  der 

konig  ohnt^  /weifel   einen  fiah    in   der    hand,    er    wurde 

dem  neuerwahlten   langobardifchen  iiberreicht:    cui    dum 

contum,    ficut   moris   ell,    traderent.     Paul.  Diac.  6,  55; 

auch  gefchieht    des    Ilab    oder   fpieBtragers    erwahuung: 

Amalongus,   qui  regium  cofitum   ferre  erat   folitus ,    ibid, 

5,  10.     Im  kriege  oder  auch  ini  firieden  wurde   die  fahne, 

das  banner    vor   dem  konig  horgetragcn ,    Beda    erzahlt 

von    dem    agf.   konig  Kdvin:    tantum    vero    in   regno   ex- 

^pllentiae   habuit,     ut    nan   fohiin    in    pugna    ante    ilium 

mmilla    (agf.  fegen)   gellarentur,    fed    et    temimre  pacis 

^^itantem  inter  ci\itates  five  villas  fuas,    cum  miniltris 

Temper    antecedere   /ignifer   confuevilTet;   nee    non   et  in- 

y    cedente  illo  ubilibet  i)er  plateas  i!lud  genus  vexilli ,   quftd 

Roman!  tufam***),    Angli   vero  appellant  ^m/',   ante  euui 


*)  caefar  a  caofano*  qood  Tcilicet  cam  caefarie  Datua  eft.    Fe- 
ihii;  wobei  Salmarms  orionert  an  xo'/^ij  xvQiaifa, 

••)  mhd.  ris  fur  fceptrum,  under  dime  rile.     Walth.  26,  5. 
***)  »gl-  Lydos  de  niagiflr.  1,8;  xaXovtrt  cT*  auiag  nl  ^i«'PwjUff*o* 
lowfiaf,  of  <f«  fi<iyfiagot  lov^as.    daa  fcheiut  verwechfeln*^'  tdt  '  iuba. 

Orimm'B  D.R.A.  S.Aasg.  ^^ 
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bera  til  (Iflngar,  Barthnljii  antiq.  p.  IG.  17.  hat  die  er- 
lautemden  belege  aus  der  jrnusvlkhi^'aniga  und  Hirdrkni. 
Wichtiger  war  die  vertheilung  des  dem  feinde  abge- 
nommenen  landes;  eine  quote  blieb  dem  beliegten,  das 
tibrige  wurde  den  Deutfchen,  es  fcheint  nicht 
durchs  ImB  ,  fondern  wie  ?i^  fich  meldeten ,  als  freies 
eigenthum  eingeraumt.  Aber  die  entftandnen  theile 
hiefien  nlifgoi,  jcn'tes  ^  ahd.  hl^^a.  Dafi  auf  folclie  weife 
die  Burgunder  in  Gallien,  die  Weftgothen  in  Spanien, 
die  Heruler  und  Ollgothen  in  Italien  verfuhren,  ill  in 
Savignys  gefch.  des  rom.  reclits  1,  254.  255.  257.  284. 
zn  erfehen;  von  den  Vandalen  in  Africa  bezeugt  es  Pro- 
cop  1,  5.  (xi^^oi  BctySlXtay.)  Von  den  Franken  lalit 
fich  keine  folche  landtheilung  nacliweifen.  Savigny  p.  267. 
Seltner  eingetreten  zu  feiii  fcheint  iie  ilberhaupt  in  dem 
fall,  wo  deutfche  ftamme  deutfche  bekiiegten;  und  als 
Carl  der  grofle  Sachfen  und  Slaven  bezwang,  galten 
fchon  andere  grundfatze ;  aber  die  Sachfen  bei  der  er- 
oberung  ThiSringens  follen  doch  fo  vorfahren,  einen 
tlieil  des  landes  unter  ihre  leute  ausgetheilt,  einen  theil 
den  Franken  ihren  bundsgenoBen ,  den  dritten  zinspfiich- 
^g  dem  beliegten  volke  iiberlaflen  haben:  parte  quoque 
H^orum  cmn  amicia  aaxiliariis  vel  manumillis  diHributa, 
Teliquias  pulfae  gentis  tributis  rondemnavere.  Witekind. 
corb.  Wegen  Burgund,  Alemannien  und  Baiern  vgl, 
Eichhorn  rechtsg.  §.  2C.  Bei  den  Angelfachfen  behielt 
^er  konig  das  belle  fUr  fich  (Piiillips  p.  83.  87.) 

H^    im   alterthum  gab   es  wenige  und  einzelne  regalien. 

^{fofers  anficht  hat  wahrfcheinlichkeit ,  daS  aus  den  hei- 
ligen  hainen*),  tiiiBen  und  quollcu  der  heiden  leit  der 
bekehrung  bannforlle  und  baniiJUvhiu!  wurden ,  die  ge- 
meinem  gebrauch  vorenthalten  blieben ;  auch  koimten 
fo  heiften,  die  lich  in  dem  befonderen  eigenthum  des 
kOnigs  befanden.  Beide  arten  waren  aber  an  imifang 
mil  der  nienge  von  wAldern  und  fliilien  im  i)rivatbelitz 
und  in  gemeinfchaft  der  markgenoKen  nicht  zu  verglei- 
chen.  Noch  der  Sfp.  2,  Gl  zahlt  in  ptanz  Sachfen  nur 
drei  bannforlle  auf  und  erkennt  die  freiheit  der  ttbrigen ; 
2,  2S  die  freiheit ,  wafierllroine  zu  befahrcn  und  zu  be- 
fifchen.     Auch    lehren    die    alten    Ubertragungsfonneln ; 


*)  lucoB  ac  nemora  coDfecrant.  Germ.  9.  cat^uiu  ueinus.  40.;  die 
altweApfa^l.  fiira  tfaegatliou  (f.  Uioodao)  fucra;  ein  heiligor  baia 
hitil  alto.  bOrgr.  adh.  baruc,  das  barabus  dor  lex  ripuar. 


12.  jh.  fu  gellaltet  haben ,    wenn   bald   nach  denq 
des  13ten  ktagende  llimiuen  fich  vernehmen  laften 

die  fiirllen  twiiigeiit  mit  gewalt 

velt,  Ilein,  wa?^cr  und  wait, 

darzuo  beide  wilt  u.  zani; 

Fi  tffiten  luft  gerne  alfam, 

der  muo<  uns  doch  genieine  fin. 

mOhten  11  uns  den  funnen  fchiii 

verbieten,  ouch  wint  u.  reRen, 

man  nitleil  in  zins  mit  golde  wegen,    Frci, 

nA  merket,  Wttre  diu  funne  min, 

ir  milellet  zinfen  alle  ir  fchin ; 

wa:^i;er  u.  luft  id  uns  j^emeine, 

fwer  die  folte  erkoufen  gar, 

der  miielle  dingen  kleine.    cod.  pal.  349,  19«^ 

Eine  bitterkeit,  die  etwas  uiiverjabrbares  bat! 
14.  15.  16.  jh.  fprechen  viele  weisthumer  die  gnj 
fchaft  Uber  wild  im  wald  und  tifch  im  waBer  an 
bei  auch  noch  anderer  regalieii  ineldung  gQ 
glockenfchlag,  gebot  und  verbot,  fifchen  und  jaj 
hort  dem  gnadigen  lieben  herm  von  Cleve.  v.j 
wellph.  gefch.  2,  204;  und  uns  und  unferm  gel 
Trier)  von  heimburgen.  gefworn  und  ganzer  g) 
alio  jerlichs  zugewiefen  wird  waBer  u.  weide ,  dj 
wait,  berkomende  man,  der  glockenklang,  das 
gefcbrei,  die  folge.  urk.  a.  1507  bei  Gunther  5. 
weifen  wir  unferm  gn.  h.  man  u.  ban,   fund  a 
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raAer,  dat  flieliende  ill,  dat  wilt  in  der  hecken,  alfo 
arre  mifer  jni.  h.  oder  liner  ij:ii.  diener  bezwingen  uio- 
|en,  fortan  fall  unfer  jni.  h.  befchurren  u.  befchirmen 
ritwen  u.  weifen ,  den  herkoinmenden  mann  niit  feinem 
nftigen  fpieB,  gleich  den  inwendigen.  Enfiersi:auer  berg- 
iflegen  freiheit;  klockenklank ,  wai&er^'ang ,  die  fifch  in 
ten  woogen,  das  wild  uf  dem  land,  den  vogel  in  dem 
[rOnen  wald,  daB  den  nicniand  loll  eingen  (engen,  dran- 
[en)  noch  zwinp;en  ohne  erlaabnis  des  gepietenden  herrn. 
Jlenzer  w.;  vnr  weifen  alic  jzewaltiffe  fachen  zu  von 
lem  liiminel  in  die  erde,  von  der  erde  in  den  himmel, 
len  vogel  in  der  luft ,  den  tifcb  in  dem  wafier ,  das 
vild  im  wald,  fo  weit  als  Wehrer  herrlichkeit  Ikh  er- 
trecket  und  das  dritte  thcil  in  der  fremeinden,  es  feie 
m  bufch,  feld  oder  wiefen.  doch  foil  der  herr  lidi  nioht 
bbeiden  von  den  untertbanen  und  die  unteiihanen  lich 
richt  von  dem  herrn,  in  rauf  (ranb)  u.  brand,  buftben 
ind  wiefen  u.  alien  fjemeinden.  Wehrer  w.  Ahnlicbe 
'oruieln  babe  icb  f.  44-46  niitjretheilt ,  einifre  der  bier 
Uigefiibrlen  fiiKen  mildemde  zufatze  bei.  In  mehrem 
veistbiimern  wird  aurb  ausdriicklich  den  iiiiterthanenf 
debt  dem  herrn,  waDer  und  weide  zugefprochen ;  item 
veifen  den  nacbbam  waBer  u.  weide,  nichts  darinnen 
lusgcfcbeiden ,  zu  Rebrauiben.  Alkener  w. ;  in  andern 
war  dem  herrn ,  aber  vorbelialtUcb :  zmn  dritten  wei- 
en  wir  unferm  gn.  ben*n  waBer  u.  weid  zu,  des  fall 
infer  gn*  b.  den  armen  man  InBen  gebraucben  und  nit 
erfagen  in  keine  weis.  En^zersgauer  berg])fl.  Das 
)bernau!er  und  Bibrauer  erkennt  noch  den  leuten  fifch- 
cdit  zu  bis  auf  bellimmte  weite  (oben  f.  76.  106):  das 
iychener  fagt :  quod  quilibet  bominum  villanorum  vil- 
ae  Eychen,  i\  jtrt*  victu  feu  vitae  neceffariis  vel  fanii- 
iae  fuae  vel  pro  bofjiite  honorando  aut  eidem  propi- 
lando  2^ilc€8  rcperit  in  Reno .  de  illis  pifcihus  fic  captis 
t  erogatis  praefatis  dominis,  decano  et  capitulo  nihil  te- 
lebitur  folvere.  Vorter  wiilen  li  finer  gn.  zu  fifcberei, 
egerei;  in  der  fifcherci  zwifehen  Gensbofen  und  Kupach 
oil  niemand ,  buQeu  liner  gn.  bevell ,  inne  jirifen ;  gieng 
.ber  fonll  ein  gute  gefell  in  der  graffcbaft  ins  wafler 
lit  hofen  u.  fclnihen ,  griff  ein  fifch ,  aBe  den  mit  gu- 
-en  freunden,  foil  unverbrochen  han,  foil  aber  nicht  mit 
am  fangen  oder  die  fifch  zu  markt  tragen;  aucb  ob 
in  fehflfer  mit  eim  riiden  zu  linen  fcbafen  gienge  und 
ngeferlich  eineti  hufen  griffc  und  tregt  den  offenbar- 
irh  uf  fim  halfe,    kocht  in  nit  mit  kol  oder  kraut,    fon- 
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n  mit  aller  willkiir  und  zttchtigteii  lie  ^leich  leib- 
cignen.  (Pertz  hausmeier  130.)  Menge,  befcbaffenheit 
und  gewicht  iliefer  minifterialen  waren  nach  zeit  und 
Dtte  aufierordentlich  verfchieden,  manche  verfchwinden 
und  andere  kommcii  anf.  In  dcin  alten  norden  Ipielte 
der  fchmid ,  welcher  fcliwerler,  melTer  und  rinp;ft  fer- 
tigte ,  der  fanger ,  welcher  die  vorfahren  uiid  lielden 
pries,  eine  hauptrolle.  Spater  treten  immer  wcuiger 
einzelne  flmter  filr  die  elnfachcn  bedttrfniire  vor,  fon- 
dem  es  bilden  fich  vorllande  fiir  ganze  claffen  ver- 
wandter  gefchafte,  die  lich  von  untergeordneten  hand- 
werkern  und  handlangem  znarbciU'n  laSen.  Icli  gehe 
liier  nicht  in  die  weitlauftige  abhandlun^  aller  haus  uiid 
ho£ftfflter  bei  den  verfchiednen  deuUcben  viilkern  ein, 
noch  aof  iliren  zufainmenhang  mit  rOmifchem  und  by- 
zantinifcheni  ceremoniell.  Keine  gefetzgebuiig  hat  viel- 
leicbt  diefera  gegenlland  ^enauere  forgfalt  gewidmet, 
keine  enthAlt  mohr  zii^^e  nnd  fpuren  dcs  einfachllen  al- 
terthums,  als  die  wallififche,  vgl.  Prnbert  ]j.  88-126. 
Alle  befugnille  und  ptlichten  der  hofleute  find  liter  er- 
drtert  bis  auf  die  iliicke  von  dem  erlegten  wild  oder 
dem  gefchlachteten  thier,  die  jedem  darunter  geblihren. 
Dergleicben  gefetzliche  vorfchriften  fiir  die  boftafel  hat 
es  vennuthlich  auch  In  Deutfchland  gegeben ,  aber  lie 
lind  meillentheila  verloreri  gegangen ;  ein  uberbleibfel 
wftre  z.  b.  die  theihing  des  falnien  in  der  kttche  des  llif- 
tes  ElTen,  wek'lie  Kindlinger  aus  einer  ui'k.  des  15.  jh. 
initgetheilt  hat,  n»unll.  beitr.  2,  356:  item  fall  hie  (der 
droll)  fiik  darbi  wefen,  wanner  min  vruwen  koik  den  fal- 
men  fnidet  op  mendeldach  (23  fept.  ?),  den  min  vruwe 
den  aniptluden,  die  uit  orcn  bus  ind  van  ar  abdie  bele- 
net  iin,  plegbet  tho  gevene  :  ind  ein  drolle  fall  wifen,  wo 
toen  den  falmen  dcilen  fall,  difs  hovet  half  fall  hebn  ein 
drofte ,  die  ander  helfte  vanme  hovede  fall  hebn  der  ab- 
Aiflen  mairfchalk ;  dainia  naell;  dem  hovede  fall  hebn  ein 
kemnierlink  ind  ein  fcenke ;  ind  dar  nae  die  anderen 
ample ,  die  uit  der  abdilTen  bus  belenet  lin:  in  dat 
iTighed(>nii)tc  (eingeweide)  folen  bliven  ind  die  nigghe  in 
ler  abdilTen  koken.*)  Andere  beifpiele  fuhre  ich  cap.  2. 
anter  5)  an. 


♦)  die  lerleguug  und  austheflimg   eines  gebratcnen  hahns   fiir 
lie  hoftftfel  hat  (ich  fai^enhaft  au   zwei   orton ,    die  auBer  aller  be- 
ilebeo,  erhalten:    ia  der  alLn.  larl  Magus  fuga  cap.  4.  und 
Uaos  Sachs  n.     Ntirob.  1560.  4,  97.  9d 


ll^ainrH) 


aufgaiig   litzt   der    herzog    und   fcbwftrt  i| 
haupt  und  einporgehobnen  fingein ,    des   h 
baiidhaben ;     tlarauf   einpfangt    er    den    fcl 
huldigung   und    theilt   die   lehen  aus.    Auf| 
gefetzten  feite  ertheilt  der  graf  "von  Gorz 
von  iluu  als   erbjifalzgi-af  rubi'en.     Al$ 
auf  dan   finhic  jitzt    und    leibet,    baben    di 
von  alters  ber  das  recht,   fo   viel  hcu  fiir  fi 
als  He  kounen ,   es  fei  dcnn  ,   da  (5  es   von 
werde,   die  llauber  haben   t'reibeit  zu  plia 
Portendiirfer   (nach    ilirem    erlofchen    die    M 
breimen  ini  lande  ,    wo  lit',   tiur  woUen  ,    wei 
mit  ihnen    nuht    darob    vertrfigt.  *)     Diefe' 
wurde  iai    13.  und  14.  jli.   bei   jeder   buldi^' 
nouimen,  im  lateii  fcheint  He  za  erlcjfchen, 
von  ihr  geben  Ottucar  cap.  201.  202.  col,  \i 
der   karner  berre  ficb  feiner   ere  underwin 
anonym.   Leobienlis    ad    a.  1267.^^*)     Ottoca 
die  farbe  der  iiut^cubringeiiden  Uiiere  genauej 
llier   und  ein    veltpbert,   da;;   niht  trabe,    to 
varbe;   ofTenbar    ein    alterUiiimlicber   zug.  *** 
digennoncb   von  Leoben    fetzt  den   urfprung 
die  zeit  kaifer  Carls  mn  das  jabr  7yo  unter 
der  fich  zum  cluTllenthuin  bekehren  lieS. 
13.     unfere  weistbiinier  fcliildern  das  einreik 
fcliaft  (oder  ihi*es  abgeordneten   boten)   ins   ] 
zur   belitziiahme,   oder   zu    gericbt .    oder   z 
lerkwurdigen  umJtani 
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jb  uf  cinem  einoigich  weifi  pert  lit^en ,  dat  fall 
einen    flochen    jadel  und   einen   lindenzoim  und  he 

haven  zwein  hagedorn  fporen  u.  einen  tveiJJen  jiaf 
reiden  biiS  dair  die  Ruire  fpringet  (das  weitere 
f.  60).  Jiilicher  waldw.  Die  hiibner  (ind  nicht 
fchnldig  recht  zu  fprechen  Uber  des  bifchofs  von 
in2  wildban,  dan  eins  im  jabr  uflf  S.  Gertrudentag. 
jkX  es  aber,  dali  ibn  der  bifchof  von  Mainz  darinzu- 
hen  (fehit  ein  verbum :  aufforderte,  heifchte  zur  ge- 
chtshaltiing) ,  fo  fol  er  haben  einen  einiingigen  budel 
iraeconemj ,  der  ful  han  ein  elndugigcs  pfvrd  und 
if}€ti  /iiegledtr  und  hohen  (legrcif  und  hangen  {?  ha* 
•n)  Iporn.  der  lol  kommen  zu  deni  htlbner  auf  die 
ildhnbe  in  fin  bus ,  entweder  geritten  oder  gegangen. 
an  der  budel  alfo  konit ,  als  er  vor  reht  fol ,  fo  ill  im 
JT  hUbner  fchuldig  zu  geben,  was  er  unter  dem  dache 
it  und  andcrft  nit,  er  wolle  es  dan  gem.  gebicht(].gebiet? 
ier:  gem  geben.  eifchtV)  er  ini  ais  liie  vor  gefchricben 
iht,  fo  ill  er  fchuldig  zu  kounnen  gen  Lorfch ;  er  kamc 
)er  nicht  alfo,  fo  ill  er  nicht  fchuldig  zu  kommen,  er 
olle  es  denn  gern  thun.  Lorfcher  wildb.  von  1423.  Ein 
igt,  wenn  der  mit  einie  probll  zue  handehi  hette,  foil  er 
>DUuen  mit  11  (I.  ewutfhalb)  pfcrdvn,  nernlich  mit 
I  pferden  u.  einem  mule;  fol  haben  einen  hahich  und 
irbei  emen  einauguhtcn  hund;  feinen  pferden  foil 
an  futer  geben  bis  Uber  die  naslocher  und  llrolie  bis 
I  den  bauch ,  dem  habich  ein  llangen  oder  rick  hinder 
in  pferden  machcn,  und  foUeii  die  hunde  bei  dem  ha- 
ch  hinder  den  pferden  liegen.  dem  vogt  foil  man 
jcken  einen  tifch  mit  einem  weiften  tuch  und  darauf 
n  femmelbrot  und  ein  weiOen  hecher  mit  wein  fetzen, 
il  er  dabei  einen  furters  haben,  fol  er  es  felbft  beftel- 
0.  dem  vogt  foil  man  ein  bett  beftellen ,  ob  er  Uber 
icht  bleiben  wolte  mit  breehendcm  (eilachcfi ,  darbei 
a  feur  one  much  bereiten.  Franlcfurter  frouliofsr. 
in  1485.  Item  es  foil  furter  der  abt  im  hof  haben  ein 
iter  one  ranch,  einen  ftock  mit  funf  ftiicken  u.  feinen 
Fern  banden ;  und  were  es  fach ,  das  man  der  ftilcke 
nc  Oder  mclir  (nach  der  abreil'e)  nicht  fUnde,  fo  foil 
sr  abt  dem  vogt  mit  der  buBe  vcrfallen.  Solzbacher  w. 
a  demfelben  dingstage  foil  er  brengen  XXX  2)crde 
einen  muil  u.  fal  die  in  den  broil  fpannen ,  da  follen 
e  weiden,  bis  dat  gedinge  gefcbiet;  er  foil  auch  ha- 
fn  einen  haibgc ,  dri  fogclhonde ,  zwene  toinde ,  den 
1  man  gutlich  doen ,    dem  Imhgc  ein  hoene ,   den  hun* 


.^,  die  weile  man  over  difche  fitzel 
fache  da?,  man  dreierlei  wein  fdienkt  in  dem 
mins  hern »  To  fal  man  mime  hern  u.  fin  frund< 
mittelllen  gebeii ,  fchenkt  man  zwene ,  fo  fol  ma| 
bellen  fjeben,  fchenkt  man  ein,  fo  fol  man  denfelb< 
ben  und  daniit  fal  min  here  u.  line  frunde  (ich  lal 
nugen.  Niederlleinheimer  w.  Der  herzog  von  Clevl 
fein  ein  erbvogt  des  cohiifchen  hofes  zu  Schwell 
foil  haben  zwei  foderunge,  eine  bei  flroe  niid  einl 
gra/e  mil  zweien  rittern  und  mit  zweien  knechten,) 
zweien  havekm  u.  mit  zweien  uiuden.  Schwelmer 
Item  wir  weifen  unferm  lieiTn  gejagds  u.  dazu 
togelhund  und  cinen  uohllaufendoi  hand  oder 
Helfanter  w.  So  foil  ein  abt  des  niorj^'ens  vor 
mahl  kommen  Iclb/cdis,  das  ill  er  imd  ein  caplan 
ein  fchreiber  mfid  ein  probll  und  zwen  knecht  un 
follen  zn  im  kommen  alle  die  banern  in  das  baa 
Heidei^heimer  baudin>:.  Und  ob  der  gerichtsheir  zu^ 
wcr  und  Uber  narht  blciberi  wurde,  fol  der  iioifnian 
geben  ein  frifch  Itroh  und  swei  wei/fc  iucht-r  oder  1 
chen  daruf  zu  rulien.  Kleinwelzheimer  w.  Und  folle 
amptleut  zum  markergedin^^  kommen  mit  drcicn  pferdt 
mit  cinnn  hund,  das  ill  /icLaithafb  mund,  Wehrheimi 
Wann  die  hochgeebrten  herren  von  Frankfurt  auf 
dreastag  ihre  diener  naoh  Schwanheim  fchicken ,  f< 
ein  jeder  nachbar  fchuldig,  wer  ein  gehOmtes  llflck  ^ 
drei  tag  in  der  herren  wald  ireibet ,  jahrlich  em  f&< 
hafern .    drei   nfrnniiir  nnrl  ^im^^tt^^KM 
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)denheim  bot,    der  die   teihen   iiiid   fchaltern    (auf  das 
:hloS    zum    llirrchliorn)    bringt,     fin   gereditigkeit,    als 
on  alters  herkouiinen  ijl,   haben   wolt,    foil  er  fich   fol- 
endermaiien  gefchickt  inachen ,  nemlich  foil  er  nur  ein 
ug ,   desgleichen   iiii  perd  wiji   Jin   und  nit  mer  dan  ein 
ug  baben  und  wan  folches  alfo  befchehen ,    fol    die   ber- 
:baft  zuni  Hirfchhom  das  pferd  die  nacht  bis   an  die 
gurt  in  habem  ftellen,    den  knecht   ehrlicb  mit  proviant 
halten  und  uf  wiBen   geFchiri'    zu   eflen   u.  trinken  geben 
und  I'unll  mit  dem  trinkgeid ,    wie    von   alter  her,    onge- 
verdt.     Hirfcbhorner  jurisdictionalbuch  von  15G0  (b.  Dahl 
p.  145.)       Kommen    die     hen-fchaften    yeritim    auf   den 
hof  zu  Pommem ,    fo  foil   man   ein    heiter  feuer   machen, 
auf  den  tifcb   ein   jchm  tuch   u.  darauf  kfls    u.    brot   le- 
gen,   famt  einem  fchlaftrunk;    woUen  fie  dan  befier  eSen, 
das  foUen  fie  dahiii  verfchaffen.     Pommerner  w.     Item  fo 
iil  lantrecht,   fo    als   unfers   herrn  des  bifchofs  aniptman 
mit    dem    lant   zu   Ringawe    dinget   off  dem   gellole    zu 
Lutzelnawe,    fo   fall   er   inritm   als  ein   gewaltiger  bene 
und  legen  den  zauni   fins  pcrdes   zufcben   fine   bein   und 
in   finer   hand    haben    ein    wiJ3    fldiichin     und    of    fime 
heubte   ein    hot   mit  pfdmfeddern  und    lal    das    gericht 
h&lden  von  der  einen  vefperzit   zu  der  andern,   fo   man 
das  bedorfe,   und   mag  unfer   herre  komen   mit  drizehen 
pferden    und    mit    drizehen    perfonen    und   fal    dai;    imbifi 
und  den  koften   bezalen   die   gemein  lantfcluift    des  Rin- 
gawes;    u.  will   unfer   herre  ader   fin  amptman  mit  me 
laden   ader  perden  da^    lantrecht  balden,    da:^    mag  er 
dun    of   lui    fclbs    koll.      Rheing.    landr.   ai*t.  30    (Bodm. 
p.  626.)    Es  foil  der  dinkbofslitrr  dem  meier  in  den  hof 
kommen    geritten    mit    andertludb  pferd    und    underthalh 
n  und  foil  im  des  mriers  fraw  geben  ein    Jlriok   mit 
e  und  foil  im   der   meier   die   pferd   in   den  Hall  ilel- 
.  .  und  foil  des   meiers    fi*aw   den   dinkhofsherru   auf 
ein    gejchutidcn    beti    legen     mit     krachendtn     lailQcheii, 
rt   fie   das,    fo   dankt  er   ir  dello  baB.     J.  U.  Diirr 
_   curiis  dominical,  p.  40.  41.     Zu  ullerich  fall  rain  hen' 
der   probeH   zu   S.  Maurizen   oder    fein    official    inreitai 
als  ein  gewaltiger  herr  und  fal    in    ein    fcholthei/,  u.  die 
fentfcbetfen   dofelbis  fruntlich   und  jnitlich  eiitphain  u.  in 
fuberlich   von   fine   pherde    heben   in    ere   fanct    Mauritii 
u.  fullen  im  geben  ein  imbS  da?,   belte,    und   zwen    wine, 
des    nuwen    u.  alien,    und   den   pferden   ftreuen   bi/,   an 
den    buch   und  habem  h'v/,   an  die   oegen   u.  tun  fi  ime 
mere,   fo   dankt  er  deflo   baB.      nrk.  von   1381    (Bodm. 
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Pieitzenbaofer  w.  von    1581.      Und  follen    die   gerichts- 
herm  auf  abend  vor  dem  dingtag  zur  narzeit   (eBenszeit) 
dafelbll     erfcheinen    mit    dritthalben     man,     dritthalben 
pferil     und     dritthalben     hund     und     fragen    nach     ihrer 
malzeit.     iil  das  bereit,  follen  lie  abllehen  (von  den  pfer- 
den  Heigen)  und  zecben;    To  es  aber  nit  fertig,  follen  lie 
Ziehen  in  das  nftchfte  wirtshaus ,    aialzuit  zurichten  laflen 
und    zecben   und  folche   zech  loll  bezahlen    das   niedere 
eigentbuui.     Pleitzenhauf.  w.  von  1575.    Item  die   bann- 
herrn   haben    auch    macbt   zu   neun  jabren   einell   einen 
leger   (nacbtlager)    zu  Bifchweiler  zu  balten  und  nit  mer, 
und  uf  folicbe   zeit   foil    man   ibnen   ilreu    und   beu    und 
ein   geichxihden    hdt  u.  nil   nier   verbunden   fein.      Bifch- 
weiler  w.     Auch    fprachen   fie  zuni    recbten,    were   ea, 
daB  unfer  gn.   herr  von  Wertheini   oder   die  feinen  gein 
Hufen    quemen    mit   einem  lager  oder    fonil,    und   daB 
dann  ein  probft  von  Holzkirchen  oder   die   fein  uff  den 
fuldifcben  gQtem  dafelbft  gestellt  hetten,   wolt  dan  unler 
gn.  h.  von  W.  auch  daiiif  ftellen,   fu  folt  ein  probft  oder 
die  fein  uQzieben  u.  weichen;    were  es  aber,   dafi  unfer 
gn.  b.  V.  W.   eime   probft  oder    den   fein    nicbt    gonnen 
^ulte   vom  ufizielien.    fo   folt  ein  probft   oder  die  fein 
^K    wand    nitder    l(tj!en     legcn     und     hinden     ufisiehen^ 
^B    anders    das    bus    nit    mebr    dan    ein    tbor    hette.*) 
Holzkirclihaufer  w.     Auch  tbeilten  lie  dem  hofe  zu  Die- 
porg,    wann  er  will  birfen,   datt   er  foil  ban  ein  ihen  ho- 
^Mi  mit   einer   ftiden  jenttven  ^    mit  filbeiin   ftralen,    mit 
^fc    lorhaunien    zein^    mit    pfawenfedem    gefidert;    ge- 
^l^et  ime    daB    er  fchieftet,    fo   foil  er  reiten  zu  dem 
hain  in  eines  forftmeifters  bans,    da   foil  er  finden  einen 
iceifien    bracl^n    mit   getrftuften    obren ,    uf   einer    feiden 
koltcm  an  einem  feiden  feile.      und  fol   dem  wild    nacb- 
hengen ,    gelinget   ime   bei    fcbeinender    fonnen ,    er    foil 
den  recbten  i)irk  und    den   bracken  bei    fcbeinender  fon- 
nen wieder  antworten.   gelinget  ime  nicbt,    er   mag   den 
andern  tag  auch  daflelb  tun.    Dreieicher  wildb.von  1338. 
,,  Zum  erften  teilen  lie,   da^  das  riche  oberftcr  raerker  fi 


*)  der  geringere  herr  muB  dem  hoberen  weichen  und  hinten 
aasxiehen :  es  mag  mio  herre  oder  die  Gnen  ftellen  von  eime  feld- 
Ihorc  biB  zu  dem  andera  und  were  es,  das  ander  herrn  oder  edel- 
liile  fonl^  do  weren,  die  bei  ihren  armeu  iGten  geftelU  heiten,  wer 
die  wereu  oder  bi  weme  dae  were,  die  folten  hinten  uJJ  tithen  und 
folUm  miQ  hern  von  Weclheim  fornen  in  lajien  tieken ,  Hiidcnfcl- 
der  w. 
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aufzuges  nehmen  wie  beiiii  Kttrnthner,  der  in  graurock, 
bundfchub,  mit  hirtenllab,  aiif  magerem  ackergaul  ein- 
zieht?  hier  find  pferd,  huiid,  ja  der  bote  felbft,  fogar 
einftugig.  Lieber  wAhle  ich  tblgende  deutung :  die  bfl,u- 
rifche  tracht  nnd  rilllung  ill  zugleich  die  einfaL'hlte  der 
ftlteflen  zeit*),  in  rechtsgewohnheiten  und  foniieEn  kann 
fie  lange  jabrhunderte  Uberdauert  Uaben,  ohne  daft  fie 
wirklich  angewendet  zu  werden  braachte.  Darin  he- 
(larkt  niicb  die  erforderte  wciBti  farhe  der  pferdi^  and 
bunde  und  der  weifi^  ftab  (vgl.  oben  f.  137.  und  den 
voT\  elfenbein  Wigal.  11302.) ;  ein  weifies  pferd  ill 
rorhin  f.  74,  ein  weiftgrmies  f.  1^5  vorgekominen ,  in 
iem  Celler  habenweiathum  (graffchaft  Ziegenhain) 
5ndet  Cch  noch  eine  merkwttrdige  ftelle :  wolde  ouch 
Eiin  man  an  dem  gericbte  klagen ,  der  fol  kumen 
qait  eime  tviien  zfilderpcrde^  da?^  ane  flecken  fi  and 
fal  einen  weg  niachen  finer  clage  mit  2  buckin  wilen  (?J. 
Weifle  pferde**)  wareii  den  heidnifcben  Deutfchen 
heilig :  publice  aluntur  iisdeiu  nemonbus  ac  lucis  (equi) 
cundidi  et  nullo  inurtali  opere  contacti ,  quos  preffos 
facro  curru  facerdos  iic  rex  vel  princeps  civitatis  comi- 
Lantur,  hinnitusque  ac  fremitus  obfervuut.  Germ.  cai>.  10. 
Hieran  fchlieBt  ficb  die  unverletzbarkeit  der  weiBeii  I'au 
tnit  neuti  weiUen  ferkein .  die  wieder  aus  cineni  rechtji- 
icebraucb  folgt:  item  fo  eine  jchneeiveifie  fauhe  mit  neun 
chnet-ieei/Jen  kodthii  (ferkeln)  ,  ohn  einigen  /kcken ,  ins 
com  gehen  thate»  die  full  man  iiicbt  werfen  oder  fchla- 
jen,  fondem  fie  tiber  die  voere  jageii  u.  lafien  gehen. 
Bochumer  landr.  §•  32.  vgl.  Benker  heidenr.  §.  14.  Cber 
lie  einaugigkcU  will  ich  keine  vernuithung  wagen ,  oben 
>.  86.  beilimmte  ein  blindes  pferd  von  nicht  angegebner 
'arbe  die  grenze.  Mancbp  formeln  fcheinen  urivoUllandig, 
FaBung  und  ansdruck  bellatigen  aber  ihre  einftimmung 
[Qit   den   voliitandigeren ,   wohin  ich   namentlich   die  fait 


•)  hajt  dipnto  den  alten  ru  fchnureu  und  I'childgeflecht ,  w&hr- 
dieinlich  ia  cl&s  mitteUat.  ha/ta,  ba/lum  t  Telia,  clitellae,  ygl 
)ucAngef  dahor  /u  erkliren.  Vblundr  rohnOrto  feinfi  ringo  auf 
laA :  (k  t)eir  fi  ba/1  bauga  drcgna.  Ssetn.  184^  13Bi^.  Bei  den  lief- 
ludiTchen  b&uern  fertigte  mao  im  17.  jh.  zaiim  und  lattelzeug  aus 
la/l  und  tbut  eg  wolil  nocb  hcutiges  lagcs,  narh  dem  bekaimteo 
eim:  ik  bio  en  liflandifch  bar,  min  levend  went  mi  iur,  ik  (Vige  up 

btirkenbom,    davou   bauw   ikjadei  und  torn,    ik  binde  de  fchoo 

t/ig.     (iuerft  in  OliMriuR  reife.    ed.  16G3.  p.  113.) 
der  proceflTiii  conrularis   \nA   capitolium  gefr-hah  anf  wiiStm 

uad  in  utifisr  toga. 
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raTanunengefleUt  habe ,    fcbeint  nocb  ein  anderer 
treffend  ins    licht  zu   fetzen.     Die  Merovinger  fuh 
die  volksverfaiumlang   und   wo  fie    fich   utfentUcb 
auf    mit    ochfen    hcfpaunteti     tcagen;    fo    nocb 
als    fcbon   die    kOiiiglicbe   gewalt    vdllig  in   band 
bausmeier  war:    quocunque   eunduui  erat,    fagt  Eji 
cap.  1.,    carpento  ibat,    quod  bubtisjunciis^   et   h 
ruftico  more^  agente  trahebatur :    lie  ad  palatium, 
publicuin   populi   foi    conventual,    qui  annnatim    ob 
utilitatem  celebrabatur,   ire,    lie  domuni  redire  fol( 
Dies  batten  nicbt  etwa   die  bausmeier  ibm  xa 
angellellt,  es  war  altk^niglicbes  recbt,  das  fie  dem 
der  den    leeren    namen    fortfahrte.      Man    kann 
zwelfeln.    da6   die   gewobnbeit  viel   frUber    und  fell 
der  zeit  gait,  wo  die  Merovinger  nicbt  bloft  dem  j| 
nach  berrfchten.    Warum  ware  ini   falifcben   gefet 
iaurus  regis  das  tbier,    auf  dem   die   b6rbfle  comp 
Rebt?  namlicb  90  fol.   (lex  fal.  3,  10)  w&brend  d( 
rannio  re^s,   das  edelile   pferd,  nor  aof  60  fol. 
(ibid.  41.  4.)      Ein    jiewohnlicber  ochs  gait  nur  3*' 
gewobniicbes  pferd  40  und  4'v  fol.,    fo  daB  im  gei 
ieben   die   pferde   bi.>heren   wertb    als  die   ocbfen   \ 
Die  ochfen  des  konigs  waren  folglich   in  befondere 
tang  and    verniathlich   rar   zeit   des   beidenthoms 
Ikte  thiere.     Kdnigliche  and  edle  franen  fuhreo   i 
wis  mit  ochfengefpann.    Denteria,   Theodoberts   (' 
Ton  Aoftranen  gemablin,    lieA   ibrer   tochter  xaA 
ochfen  Torfpannen,   in   bafterna  pofitain,   indamhu 
e&^ftmetis^  earn   de   ponte  praedpitaTit  (Oragor.  < 
36);  der  nacbdrack  U^  hxr  hM  aaf  iadonitit. 


/land,     herfchende.     ochfetigefpann. 
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_  :ht  lie:  carrucam,  iu  qua  federe  ipfa  coiifueverat, 
Mm  hdbus  ciuTUDi  ipruui  tralientibus.  Der  ockfen^ 
lit  welchen  Gefioii  in  alttuirdifcLer  fabel  ilir  land  er- 
rarb ,  ill  X,  87  meldunc  jtietlian :  bedeutender  fcheint, 
»d  Nerthus,  die  terra  mater,  von  kiihen  gezogen  wird: 
leam  vectam  hxtbus  feminis,  Tac.  Germ.  40. ,  heiligen 
liieren  alio.  Glaublich  bedienten  lich  auch  bei  andern 
eotfchen  viilkern ,  wie  bei  den  Franken ,  konige  und 
irilen  der  ochfen.  Auf  der  einen  eolumna  cochlia 
heodofii  zu  Conilaiitinopel  zeigt  ficb  der  wagen  eines 
efangnen  konigs,  der  ein  gothifcher  Fein  ki^nnte,  be- 
[Muint  mit  ochfen.*)  Eines  gothil'chen  konigs  wagens 
\it  hirfchen  gedenkt  Vopifcas  in  Aureliano  33:  fuit 
Una  currus  quatuor  cervis  junctus.  qui  fuilTe  dicitor 
3gis  Gutburum. 

lie  Carolinger  batten  der  nierovingilchen  Qtte  begreif- 
ch  entfagt.  Aus  der  gefchichte  der  zunftchU  folgenden 
ihrhunderte  vermag  ich  nichts  anzufilhren,  was  die 
►rtdauernde  heiligkeit  des  ochrengefjiannes  bezeugte. 
llein  im  11.  12.  und  13ten  ptiegten  die  lonibardifchen 
adte  ihr  feldzeichen ,  kreuz  und  glotke  auf  einem  vier- 
Iderigen  karren  aufzullecken  und  ihn  in  den  fchlach- 
30  vorauszufUhren.  Er  hieli  carroccio  und  wurde  von 
aid  weifl  bald  roth  bedeckten  ochfen  gezogen ,  die  kei- 
en  andern  dienft  verrichteten  und  gleich  ihrem  ftthrer 
ftfondere  freiheit  genoBen.  Diefen  wagen  einzubUflen 
rachte  der  cemeinde  den  groBten  I'cbimpf.  Zuerft  ge- 
&nkt  des  carroccio  Arnulphus  mediolan.  2.  16  (Muratori 
>in.  4.)  beim  jahr  103i».  er  gibt  bloft  plaullrum  und 
ihnen  an »  nicht  die  befpannung  mit  Itieren ;  umlland- 
cher  Corius  hill,  raediol.  part.  1  :  hunc  curmm  quatuor 
tga  bourn  trahunt,  qui  ferico  albo  cum  faleris  cum 
ibea  crure  per  niediom  sunt  cooperti.  magiller  carro- 
sri  eft  vir  honorabilis,  quern  civitas  enfe,  lorica  ac  con- 
nuis  Ripendiis  dotare  tenetur.  Dann  Ludov.  Cavitelli 
anal,  cremonenf.  (bei  Graevius  3,  1288.  1280)  ad  a. 
181 ;  quos  currus  boves  excellentis  formae  veile  can- 
Ida  induti  traherent.  Von  den  Florentinern  Ricordano 
[alafpina  cap.  lt)4  (Marat.  8,  987)  ad  a.  1260:  traina- 
Uo  an  gran  pajo  di  buoi   coperti   di  panno   vermiglio, 


0  fthgeHIdei  bei  Bauduri  antiq.  conibint.  Venet.  1729.  p.  893. 
►hi  Heyne  die  Abbildnng  Uberbaupt  fftr  uaecht  hWt  (commeot. 
XI,47.> 
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um  ^erelbe  zeit  gebrftuchlich,  die  Schwaben  fBhi 
einen  folchen  gegen  kaifer  Hcinrich  i:  ande  et  crui 
altifGraain  in  quodam  plau/lro  erectam  et  rnbro  ves 
decoratara  usque  ad  locum  certaminis  fecuiu  deduci  fi 
runt.  Bertholdi  conftant.  chron.  ad  a.  1086  /ed.  f,  ] 
1792.  p.  132);  kaifer  Otto  4.  auf  feinem  zuge  ge 
kdnig  Pbilipp:  erigit  in  carro  palum  i)aloque  dracoi 
implicat.  Brito  armor.  Philippidos  libr.  11.  v.  20;  0 
car  gedenkt  der  carrofche  mit  dem  panier  von  den  2 
derlandern  556^  656»  und  den  Mainzem  unter  Albw 
1.  623';  einer  umilandlichen  befchreibung  entfinne 
mich  nicht,  weder  in  den  chroniken  noch  gedichten 
namentlich  wird  verfchwiegen,  welche  thiere  den  wa 
zogen.  Aber  die  dichtungen  des  kerliiigifchen  kre 
legen  ihn  aach  den  heiden  bei  uud  hier  fehlt  es  nicht 
fchilderungen :  et  erant  omnes  Saraceni  fimul  coadoit 
et  in  medio  illormn  erat  plaulhiwt ,  quod  octo  bores  X 
hebant,  fuper  quod  vexillum  eonim  nibeum  elevaba 
mosque  erat,  quod  nemo  de  bello  fugeret .  quamdia 
xilluin  eorum  erectum  videret.  Turpinus  cap.  IS. 
dem  wag:eu  baben  lie  ihre  gotter  Qtzen,  die  fie  mit 
den  krieg  fuhren: 

carrofchen  giengen  drunder, 

die  zogen  da  befunder 

gew&pende  fnefritidcr.     Wb,  2,  158* 

merrinder  G  dfi  menten 

die  die  karrofchen  zugen, 

fwen  die  gote  dar  betrugen, 

die  dariif  waren  gemachet, 

des  geloube  was  gefwachet.    dal.  ir>2'  vgl.  1" 
p-  125.  126.  127,   ffird   audi   der 


ftm^d.     hafchendc.     cdU, 
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(era  die  iiluintafie  der  dichter  ein  einhciuiifches  alter- 
hum  auf  Ge  Ubertrag,  wobei  blofi  die  zahmen  lliere 
n  nieerrinder  verwandelt  wurden.  To  fcheint  aus  alien 
liefen  Itellen  ein  beweis  zulaBig  far  die  feilgewurzelte 
rerbroituni^  des  volksj^laiibens  von  ochfenwagen  der  got- 
er^  prieHer,  kOnige.  Wer  fagt  es  una,  ob  nicbt  auch 
lie  inero\in!rifchen  frilher  mit  fahmni  fjefchinilckt  waren? 
iVas  dem  Eginhard  baurifch  und  brfrhinififend,  erfchien 
rierhundert  jahre  fpater  doin  dir.htcr  boiiiiiifi'li,  dcm  Inm- 
lardifchen  btirjxer  daneben  chrilllicli  nud  phrenvoU*).  Es 
(I  uns  jetzt  nocb  anderes  vorbnrfjeii,  worin  ficb  die  hei- 
igkeit  der  konigRWflrde  zc iizte ;  To  inai;  fi'br  nit  fein,  was 
Ealtaus  2017  in  fpateren  urkunden  tindet,  daB  verwiejene 
ins  land  zurftckkehren  diirfen,  wenn  (ie  ficb  an  den  feier- 
lich  einziebenden  fiirfhnwagen  bftna:en.  Denn  aucb  im 
Norden  niufte  der  nougewflhlte  ki^nip:,  auf  der  Eriksgata 
^inzjehend^  jeder  landfcbaft  drei  /fucJdige  inifTetbater  frei- 
jeben**)  und  in  frieden  llellen.  Ollg.  drap.  5.  vgl.  Gei- 
er  Iduna  9,  194,  211. 
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CAP.  11.    DER  EDELE. 


idol,  adel  bedeutet  genus,  prnfapia,  mit  dem  iiebenfmn 
lobLlitas,  ich  babe  gramra.  2,  24.  nr.  4S3  verinnthet. 
^  u^)d(d  (altn.  odal.  agf.  edel:  praedium  avitura)  dazu 
■  ablautsverbaltnis  Hebe.  CminMu  adfiks  (wOrtlicb : 
m  raann  vnn  gefcblecht)  ill  nun  vir  uobilis  (Diut.  1, 
i06'.*)  comman  unadales  vir  ignobilis  fib.  .021*'):  mit 
lem  zufammengefetzten  adj.  odalUh  (ibid.  2(>3?)  nhd. 
idlicb;   mit  dem  abgeleiteten  adj.  abd.  edili,   nbd.  edel, 


v&gen  suTchreibt:  chriiViaDi  Salodiaiim  morr  Lofnbardorum  vexillum 

'ia  deducentem  .  .  .  iDfequuti  font,    vgl.    das   mbd.   gedicht 

■?n  kreii/.z.  IV.  anh.  p.  30. 

I  aus  Carpentier  f.  v.  fervitium    feudalc  fuhre   ich    hier    noch 

j^  befchreibuDR  eines  kabberp&nuten   fackelwagens  fUr   den   durch- 

nehcnden    kOnig     &n:     quando    dominus    rex    fftcit    tranfitum     per 

PuyofTe,    debet  (vafallus)    aflfociare   iprnm  nsqiic  ad  queravs  et  de- 

let  ibi  habere   propter    fimm   hnnorem    nnum    currum  oneratuin    dr 

at,'btu  et  (Ifc'bent  trahere  currum  duae  vaeent  e/eodatat,    el  quando 

runt  in  dicio  quercii,    debet   ponere  igoem    in   ouiru  et   debet  ita 

omburi,  at  v&ccae  poffini  evadere.    Dae  Inutot  heidnifch  genug. 

**)  di«  fr&nkifcbeii  ki^nige   lieften   bei  der   ueburt   eines    fohnpJ« 
cfiuigimG  ledig. 


zu  folyeni.  Mlifl.  derfelbe  fprach^ebratieh  (W 
201),  edel  (^ilt  vom  liohen  adel  (Kopp  bilder 
hat  den  rang  vor  frei:  diu  edele  u,  diu  frie 
1288.  Diut.  1,  411.) 

Eb  war  die  allgemeinfte ,    lange   nicht  die  cin; 
nung.     Den  Gothen  war ,    wie  oben  f.  220.  be 
den  ill ,    reiks   ein    angel'ehner ,    vomehmer , 
kfinig.    Im  agf.  find  eorl,  eorlcund,  im  aim.  ia 
wfthnlich,   ein  ohd.  eri  oder  goth.  airls  darf  iiu 
inaUt  werden   (gramm.  2,  441).)      Ini  Ilig&mal 
praefentant  des  vornehuillen  itandes,  feine  frau  1 
unter  iliren  kindern  finden  ficb  Adall,  Arfi,  Bai 
Konr,  Mogr,  Nidr,  Sonr,  Sveinn ;  larls  eltern  wi 
und  Modir.      Die  einfachllen  und   gangbai'llen 
fUr  verwandtfchaftliches   verbaltnis;   vater,  mut 
werden  alfo  bier  aus  dem   edeln  gefchlecht   be 
barn    und    tnOgr    (gotb.    magus)    bedeuten    aac 
nidr  und  kundr  bei  den  dicbtern  fobn,   fonll  v 
arfi   ill   erbe    (fioth.   arbja):    fveinn  edler   ki 
ftammwort  zu  kdnig  (vorhin  f.  230);   adall  va 
geineinen  benennuiig  des  iarlgefcblechts  hergen 

Kein  Viti  kommt  darunter  vor,  fonll  hfttte 
flbel  hill,  das  agf.  vita  (procer,  optimas)  wj 
nobilis  (f.  novibilis)  aus  novilTe,  aus  vitan  f 
zu  deuten.  Namlich  Bedah  wotte  ibitl.  ecd 
conventu  fetiiorum  drilckt  die  agf.  iiberfetxunj 
gemote  vitena  und  feniores  feheint  luii*  in  m 
nach  anznfiihrenden  llellen  Gregors  von  T 
riel  mit  majores  natu,  meliores  natu,  pm 
^axtrh  Aaa.  hlnfiirn  mid  lat^^n^^^ja^^ 


fiemd.    edit. 
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;z  dcs  Ine :  ealdonnan  odde  oder  ge|>ungen  vita  ver- 
bunden  (leht.  Inzwifcheri  geht  doch  aus  aiidern  Itellen 
herror,  dafi  >nta  weiiij^er  die  von  der  edein  geburt  ab- 
haiigige,  als  die  vom  konig  verliehene  und  dtirch  eignes 
verdienft  erworbiie  wiirdc  bezeichnet :  cum  amicis  priuci- 
palibus  (al.  priiicipibus)  et  coti/iUariis  (Beda  2,  13)  lautet 
agf.  mid  his  freondum  and  vitum  und  bald  durauf  wird 
majores  nntu  ac  regis  confiliarii  dureh  ealdormen  and 
}>fls  cyninges  ftcahieras  ftbertragen.  Noch  entfrhridender 
ill  folgende  llelle  aus  dem  alten  rechtsbiich  von  London 
(jiidicia  ci^itatis  Lundoniac) :  bit  vfts  hviluin  on  Knjrla 
lagum,  pat  leod  and  lai^n  for  be  gepincdmu  and  pa  va^rctn 
leodvUan  veordfcipt^s  vyrde  ale  be  bis  ma?de ,  eorl  and 
ceorl ,  pejj[en  and  peuden ,  d.  h.  in  altenglifchem  recbt 
richt«te  fich*)  volk  und  gefetz  nacli  der  wtirde,  die  leod- 
vitan  (die  angefehenen  im  volk)  wnren  ehrenwerth  jeder 
nach  feinem  ftand,  fowohl  eorl  und  ceorl,  als  pegen  und 
peoden.  Hier  wird  alfo  felbil  der  ceorl  ein  vita  genannt, 
folglich  kann  es  nicht  bloB  dem  eorl  zukoramen.  Vita  ill 
nichts  alB  ein  verltflndiger,  angefehner  uiann,  der  aus  dem 
ftande  der  freien  wie  der  odein  fein  konnte,  die  vitan, 
mjt  denen  iich  der  konig  umgab,  werden  ohne  zweifel 
vorzagsweile  aus  der  claflTe  der  prieller  und  edeln  gewe- 
fen  feiiL 

Die  fragc,  ob  alle  dentl'chen  vftlkerftamme  einen  vom 
ftande  der  freien  unterfchicdnen  adel  anerkannt  haben  '/ 
lafit  ilch  freilich  nicht  fcharf  beantworten.  Ich  bin  von 
der  eintheilnuij  in  freie  und  knecbte,  als  der  oberllen, 
aoRgegangen,  der  freie  und  der  edie  haben  alle  wefentli- 
chen  rechte  miteinander  gemein  und  ilehen  darin  gleicb, 
der  edle  id  aber  auch  noch  mit  vorrechten  verfehen, 
die  dem  freien  fehlen.  Wo  es  konige  und  prieller  gab, 
nmB  eine  fondcrung  der  freien  in  edle  und  blofi  freie 
h»5chfl  wahrfcheinlich  werden .  die  wahl  und  erhlichkeit 
des  k6nig8 ,  die  natur  jeder  priellerhcheu  einriditung 
bringt  es  rait  Ilch.  Uberall  heiBen  daher  die  prieller  die 
angefehnen  und  altellen  des  volks,  der  burgundifche 
oberiirieiler  hiefi  finiftufi  (nan»  facerdos  apud  Burgun- 
dios  omnium  raaximus  vocatur  finiHus,  et  eft  perpetuus, 
obnoxias  discriminibus  nullis,  ut  reges.  Amm.  Marcell. 
5),    deutfch  finifta  oder  fmijlOy   d.  i.  der  alteile,   bei 


'♦)  far  he  repincdum,    fnhr  nach  den  wtirrtcn;   diefc  worie  mis- 
leii  Wilkme  und  PhiHips  p.  115. 


fland.     edle.     cJinai. 
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berbaupt  angefeheit  werdeu  muli  iiicht  ah  ein  iir- 
prilnglich  vun  deui  Hand  der  freieii  verfchiediies ,  viel- 
lehr  ats  ein  aus  ihm,  durrh  die  nahere  beziehung  auf 
ie  wurde  des  hcrfchers  uiid  kunigs,  hervorgegangnes, 
a  er  alfo  feiner  natur  nach  eine  unbellimintere  bildung 
Is  jener  hat ;  I'o  glaube  ich ,  daB  allc  feniores ,  praceres, 
ptiniates  des  frankifchen  reichs  den  gefetzgebern  fUr 
[igenui  in  hofte  oder  iv  (rulle  (im  dienlte  de8  heers 
der  hofes)  gal  ten ;  diefeni  rang  gemafi  liatten  lie  eine 
■edeutend  habere  compofition,  als  die  bloflen  ingenui, 
relcbe  iich  genau  fo  verhftlt,  wie  bei  den  andern  Ham- 
len,  deren  adellland  in  keinen  zweifel  gezogen  werden 
unn,  das  wergeld  der  (^deln  zu  deni  der  freien.  Nur 
,ehen  hnllib  und  truilis  welter,  es  komite  aui-Ii  ein  )itus 
n  hofte  und  trulle  fein,  ein  fervus  in  hulle  (nirht  in 
rulle.)  Nacli  dem  wergeld  ergibt  licli  fur  die  Salfran- 
cen  eine  rangordnung  von  fieben  claflen :  1.  ingenuus 
II  ir\ifU\  "J.  litus  in  trulte,  3.  ingenuus  in  liolti*,  4.  lilua 
n  hofte,  T).  blolier  ingenuus,  6.  bloBer  litus,  7.  fer\'us 
n  hofte.  Will  uian  den  konig  obeu  an  ftellen,  der  (iber 
ilea  wergeld  hinaus  reicbt,  und  den  bloBen  fervus,  der 
;ar  kein  wergeld  hat,  zuletzt  anruchneii,  fo  entfpringen 
leun  dalTen.  Den  adel  bilden  die  erile  und  dritte  clalfe 
on  jenen  fieben ;  ich  weifi  nicht ,  ob  die  zweite  und 
ieite?  Steht  diefen  liten  nichts  andei*s  im  weg,  fo  er- 
lebt  fie  ihr  wergeld  in  die  reihe  der  edeln ,  denn  die 
ierte  I'latle  wird  auf  300,  die  fUnfte  auf  200,  die  fethfte 
,uf  100  fol.  angefchlagen ,  welches  dem  frief.  verhaltnis 
ntfpricht,  wonach  ein  edler  anderthalb  freie  (oder  drei 
Lien),  ein  freier  zwei  liten  gait.  Die  erfte  betrflgt  ar.ht- 
ehen,  die  zweite  neun,  die  dritte  fechs  liten;  oder,  was 
leicb  viel  ift,  die  erfte  neun,  die  zweite  funfthalb.  die 
ritte  drei  fieie  an  wertli.  Bei  den  andern  volksftam- 
len  koramen  aber  folclie  unuiftBige  erhebungen  der  liten 
icht  vor  und  der  adel  fcheidet  fich  reiner  von  der  in- 
enuitat  ab.  Daa  burgundifche  gefetz  2,  2  hat  nur  vier 
lalTen.  1.  opthmtfes  nobiles ,  2.  niediocrns,  3.  minores, 
.  fen'i. 

hes  vorausgefcUickt  finde  ich  Uber  den  adellland  folgen- 
I0B  auzumerken  : 

.    aus    edeln   gefchlechtem    wurde   der   kiinig   gewahlt, 
er  adel  war  ihm  daher  ^mhHrtig*) ,    wenigllens   in  der 

*)  Hartmann  fagt  vtin  dem  herren  UeitiricU :    er  was  &xi  geburt 
awaadetbflere  uod  wo!  dan  JUrJltn  fetich. 


.  <l«r  pontifex  ouuuibqs  & 
m  tnWkh  kaorn  /o  bezwetfefai,  oa*  mt  i 
b«i  g«r)cht«n,  in>  wir  iho  ncer  Fni 
hklmt,  Alamannen  antrelTeD,  ns  der  alt«] 
/oJlelmndfT)  prieflerwurde  berflieftt*).  B 
htor  kHn#f  vcrAndcmnK,  der  adel  war  w 
janmi  (lj«  nliri«keit  und  batte  die  Tollri 
mlm  Kewult  in  hAiid«n.  Fruher  waren  d 
iiehUfT  in  der  volkuvorfamnjlun^  enrahit  i 
ror  In  oiRdpni  vondVm  et  principes,  qui  i 
no4rW|tt«  reddimt,  (i«rnj.  I2r  fpater 
kOiiitf. 


I 


4.     d*»r    rdlc    ia    mit    hoherem    tvergald  ai 
(li»r  frrle.      Dem  kdniK  wurde  in  der  reffe! 
IllMiiiif,     tT    aeht.   flarilU'i'    liinaus;    ni^ 
Af'lliolft.    11,    app,   Hi,    nuichfii    hiervon    e 
lljiH  W(»rwi'l(|  ([iiH  ndrlH  orftheint   far   zeit 
vhrlVlilmlrn.    lownlil    nitrh    (K'li)    zu   ^rmid 
mi'lHMi    iiiJihClMl*.    (lis    ntu'li   tiein    verhaitnif 
»M  (Inii.roll.Kn       I)4»n  oiiiiudi(,n  jiiulJl'tab  od 
lm(  man  iinhcdiMiklirh   in   dm   nnfatz   des 
i|hPII  i    »»lhn  nlWit  KcfinKP  l)eftflti;^un^'  der  ; 
m  I'tTliln  di'fi  nd.'I.H  aui  dorfolboii  balls  ru 
m  finli'n  nnd   nnr    porAiniidu'   orhdlmnc 
IM»»   lev  lallta    xcroidnol   tin-   den   ingenuuj 
rtmi  lllii*!   10(1    Mild    eino   drcifache  erh6hu 
_;*'^*'  ';•'»''  nmnilnche.    wonn  truXtis  fiatt 
li'^fte  300,    in  tnifte  90U 
1  trunt*  IbOO  l*oI_     2(ad3 
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Kid  ingenuus  auf  200,  litus  auf  100,  ingenuus  in  trulle 
TOf  600  fol.  Nach  der  (thQrinrtircheiO  lex  Anfrlior.  et 
Werin.  liber  auf  '200  fol.,  adaling  auf  600,  libcrtns  (iiach 
tit.  t).)  auf  80.  Die  lex  Saxonum  gibt  weder  bei  ver- 
wundung  nocb  todfchlag  die  compofition  des  freien  an, 
was  Och  nur  dadurch  erklart ,  dafl  Re  folcbe  als  be- 
kannte  balls  voransfetzt  und  bloB  das  iiielir  oder  minder 
far  nobilis  und  litus  der  bellimmang  bedurftig  erachlet; 
aller  wahrrcheiniichkeit  nach  war  das  werj^eld  des  freien 
240  foL,  das  des  litus  ill  120,  des  nobilis  1440  ibl,, 
man  konnte  inuthniaBen  ,  nat'h  der  erUen  zeile  feien  die 
worte  :  qui  libenun  occiderit  CCXJL.  fol.  componat  aus- 
gefallen,  denn  was  folgt  fcheint  nichts  als  erklarung  dic- 
fcs  wergelds :  ruoda  dicitur  apud  Saxones  CXX  fol.  et 
in  praemium  CXX  fol.  Autl'allcnd  bleibt  dann  nur,  ilalJ 
heniacb  der  litus  duoderima  parte  minor ,  quam  nobilis 
angefetzt  wird  und  nicht  dimidia  minor  quam  liber, 
was  dalTeibe  gewefen  ware.  b\  der  a^f.  lex  Merciorum 
Reht  der  ceurl  mit  200,  der  pegen  mit  1200.  Nur.h  lex 
bajuv,  2,  20  betr&gt  die  compofition  des  nobilis  (aus  den 
fUnf  gefchlechtem)  320  foL,  die  des  Agiloltingers  040, 
die  des  herzogs  060,  fechsmal  fo  viel,  als  fiir  den  freien 
gezahit  wurde ,  dell'en  wergeld  folglich  auf  IGO  anzu- 
fchlagen  ill.  Ks  werdeii  liiernach  zwei  llufen  des  adels 
angenommen ,  primi  (Agilolfmgi)  ,  mcdiani  (Huofi  etc.) 
und  die  liberi  heiRen  tntuorvs,  wie  audi  aus  2,  3  er- 
hellt  (uiinores  ympuli,  qui  liberi  funt.)  Diefer  trilngie 
entfpreclien  primus ,  tncdiuntis  und  minoflidus  der  lex 
alam.  addit.  22  und  zwar  llelit  der  minotlidus  (d.  b.  freie) 
wiederum  100  fol.  (au^enfcheinlich  ill  170  falfche  lesart), 
der  medianus  200,  tier  primus  240;  in  der  lex  08,  4 
wird  fiir  minotlidus  und  medianus  libvr  und  rnedius  ge- 
fagt,  in  der  addit.  39.  mluo/kdis,  medianus  und  ftatt 
primus  mdionlfirnus.  Das  burgiind.  gefetz  rechnet  den 
twbilis  zu  150  fol.,  den  mcdiocriH  zu  100,  den  minor 
tireien)  zu  75,  allein  das  ill  nur  die  medietas  pretii  fiir 
■k  minder  vorfatzlichen  t<:>dfcblag,  fo  dafi  das  dun:h 
Bwesllrafe  erfetzte  voile  wergeld  betragen  hfttte  fiir  den 
nobilis  300,  den  mediocris  200,  den  minor  150.  Die 
anfchlage  der  lex  Frif.  find:  liber  53V«  fol.;  litus  2673 ; 
nobilis  80.  Aus  der  lex  Vifigoth.  ergibt  fich  kein  wer- 
geld fiir  edle,  die  freien  werden  nach  dem  alter  ver- 
fcliieden  gefchatzt  (VIII.  4,  16),  fur  die  belle  zeit  des 
lebens  von  20-50  jahrcn  gait  der  freie  maun  300  fol., 
der  freigelafine  (litus)  nur  die  bftlfte  150;  dieies  wergeld 
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fcblagt  den  i^lericus ,  fubdiaconus ,  diaconas ,  pres- 
frter  und  epii'copus  an  zu  200.  400.  500.  600.  900  iV»L, 
as  das  hochJte  wergeld  ftir  weltliche  Uberdeigl ,  aber 
dr  ganze  titel  fcheint  fpater  hinzugefa^t*),  und  dem 
ipitulare  von  803  (Georg.  657.)  geinaB.  Aucb  die  lex 
ajuv.  I,  8-11  verordnet  fUr  den  geilUiciien  i'tand  liohere 
erizelder.  Weiin  ihn  alio  diefe  IV^it  dein  cbril'tenthum 
ingetretnen  verftlj(un^en  dem  adelltaiid  llieila  gleicbi'tel- 
^n,  ibeiis  noch  vorziehen;  To  lattt  iich  annehmen,  daB 
or  zeit  des  heideiithuma  die  prieflcr  in  betracht  des 
'ergeldes  ebeiifalls  einerlei  rang  uiit  dem  adel  bebauptet 
laben  werden. 

.  der  adel  war  ini  gcfijlyt  des  kiinigs,  diente  ihin  zu 
eld  und  zu  bofe.  Das  falifcbe  gefetzbucb,  tit.  OG  und 
IS  bei  der  conipoiitionenaufzablung  des  ejjilogs, 
■  iifidet  zweierlei  dienl't,  in  hollc  und  in  trulh ; 
ulus  bedeutet  in  den  roraanifcbeu  fjjracben  exerdtus, 
iifLis  vergleicht  Iich  dem  agf.  treovd,  engl.  troth, 
'beint  aber  doch  eine  andere  woitbildung,  da  jenes 
•eovd  iiu  altfrflnkifcben  lanten  >vUrde  treowitba ,  wie 
iid.  triuwida**!;  die  bedeutung  fidelitas  ilt  aul5er  zwei- 
'•  Einer  der  in  tiiifte  dominica  wai'  hieS  autmllio, 
X  ful-  32,  20.  74.  70  (vgl.  Diut.  1,  330).  Inzwifchen 
ra  111  andeni  ftellen  jene  unterl'cheidung  niclit  gehorig 
|«M.-litet.  namentlich  lex  fal.  44,  4.  und  fonu.  Marc. 
^r  oei  in  trufte  die  compolition  von  000  fol.,  wie  fie 
^fc^n  f"'  ^'*^^^  angegeben;  wahrfcbeinlicb  find  ver- 
PEr  ^  *fflberer  und  fpaterer  zeit  bier  vermifcbt. 
'i-ninrt^H  ''^^^^  ""''  ^'**"  t'Tiftis.  In  der  gedachten 
ir  /;/,;/y,*^' /'''^JK'J  beiiit  es ;  rectum  elt,  ut  qui  nobis 
tidf^ii  inlacfain ,  noftro  tueantur  auxilio  et 
;.^^. '•ofter,  veniens  ibi  in  palatio  noltro,  una 
»uia  {/)  |.^^^  .|^  ^^^^^^y  nofti-a  truftein  et  fidelitatem 
ltI5  Cll  e<injyj.j^j]|.^  propterea  per  praefens  prae- 
de(.'enu^»^Us  ac  jubeuius,  ut  deinceps  memoratus 
nun0(^  ^htm/lrmtum  coiuputetur.  Oies  wider- 
Lc<  ^'^^'^ahnu^  riicht,    daB    jedcr  edle  von  felMt 

)j0lj  den  fall,  w  e-n  '''^'^' 

Cb  ^^,.  cum  f»l-  °«'*-    ^'^*"°* 

trivCjAn .  beftan- 


.  .    cum  f»l.  °«'^- 
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[yel,    recevoir   le  ferment   des  echevins  et  fujets  du 

|kie  endroit  et  leur  faire  auffi    pareil  fermeut  fur  leurs 

ileges.  w.    von  1 561*.    Schonau    bei    Achen :  .  .  .   von 

deiu    allmftchtij^'en    uud    dcm    lierrlkheti*)    element 

l/o^wen,    wie   fich  pebuhrt,    em[)fangen  .  .  .    mit  auf- 

nog  der  linken  hand  auf   ihr    I'eit^,    znr  fonderen  nr- 

Id     einen    rjuhhmen   u.    eiiien    /ilbf/rnen  pfennig    unter 

Igemelte    unterthanen    insgemein    und    oflentlich   aiis- 

bf/en.     ark.    von     1G29    bei    Ludolf    ubferv.   1,  37. 

wherg ,    zwifchen    Ilelmftett    u.    Wolfenbiittel :    beim 

iitt  der  lierlV-haft  ritt  in  aller  friihe  der  neue  belitzer, 

Jbtrnifcbt  und  mit  bloliem  degen   gegen   morgan,    that, 

Aid   Qch    die   lomie    erhob,    drei  ftreirhe  kreuzweis  in 

ie   loft   (Taeuzflrich  in   die  fonne)    und   warf  geldJlilcke 

riter  das  volk.      Sdioppius  de  allnd.  cap.  1.  S-   ^^-     l^in 

ulches    fonnenlehn  befaB   wobl    aucb  jener  freiberr  von 

Irenrhiugen ,    der    vor    dem    kiinig    kaiim    feinen    hut 

tickle    und    von    dem    Malleolus    de    nobilitate    cap.  14. 

chreibt:  im|>.    Friderico    I.   fiiuin    nppiduiii  Tunj^en    per- 

jnbnlanti    i|>fum   imniobilitor   in  fede  collifcaluni  Hudiofe 

oluiffe  alTurgere,   fed  tantum,   diun  apparebat  libi ,   ca- 

lelliun   fuum   movendo    curialitatis  quandani  reverentiara 

ifuni  o (lend ere  ;   et  duni  iuiperator  pcrquireret,   quisnam 

IFet  talis,  qui  taliter  jirope  viam  fitnatus,    fuae  niajeltati 

enerationeui   debitani  non   exhiberetV   refponfum   dediQe, 

uia   idem  baro  tarn  in  bonis,  rebus,  |n>n'efiioiiibus,  quani 

orpore   tarn    verus   lihcr  efl'et,    quod   iicdfrni  ab    impiTa- 

ore,    nee  ab   alio  quocuvque    principe    ufmn    feu    beneti- 

ium    rei    feudalis  perciperet   aut  [)onideret.    So  neu  die 

eugnille    find,   fcheint    es   mir  di»cb  unthunlich,    die  be- 

jbricbene    feierlichkeit    aus   einer    bloBen    fennel:    gott 

mi    die   fonne  (niemand    auf   erden)**)   herzuleiten    und 

L'h  bin  geneigt,  ein  weit  hoheres  alter  diefes  gebrauchs 

u   behaupten,    der    auch   an  die  karntbnifche  huldigung 

r.  253)***}  erinnert  und  fogar  an  Herodot  8,  138.     Noch 


*)  der  Dotar  bat  die  rormel  von  gott  u.  der  Tonne  zierlicher 
ludrijckeo  wollen ;  dan  rpiiteru  inar.  vou  1C75  in  Cramers  ne- 
eoft.  9,  106  liei>  hetiif/en  l>.  herrlichen  uud  richtiger.  Frfiber 
etbeuerte  man  mit  dea  worten  :  fara  mir  da;  heilige  lieht! 

•*)  Freiged.  1699:  des  tigen  wollt  ich  perne  fin, 

der  der  I'unnen  g!t  ^5  Hcbten  fcln. 

***)  die  UDgarifcben  kCnige  fcbwaugen  bei  ibrer  krClnung  ein 
ihwert  nacb  den  rier  welttbeilen.  Kovacbicb  rolennia  inaugu- 
ilia  in  regno  Hung.    Peaini  1790.  p.  15.  33.  39.  85. 
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die  freien  herm,  den  fftnflen  die  m'dtdfrden, 
chUen  die  dicnUnuinne,  den  liebi'iitcn  jedor,  dcr 
eigen  und  ein  ehkind  ill.  fchwab.  landr.  art.  8. 
b.  2.  p.  IS.  (anders  Sfp.  1,  3.)  Hier  bildet  der 
land  die  drei  erilen,  der  adel  die  drei  folgenden 
,   die  freien  Hehen    im  liebenLen.     Die  mittelfreicn 

fen,    wie  jene  niediani,   den  niittlen  rang  unter  den 
einzunehmen.    in  den  gedichten   begegnet  man  oft 
ttormel :     graven ,    /We,     dicnejUnan ,    i.    b.    MS.    1, 
pietr.   ahnen  241.     vgl.  Oberl.  236.  237.,    worunter 
1,    freiherrn    (nicht   die   pemeinen   freien)    und  nii- 
alen  zu  verftehen  find,   Walth.  85,  18.    dienllinann 
Iri.      Das    fchwabifche    landrecht    hat    einen    jjanz 
dednen    begiiff     von    mittdfrcien ,     es     find     ibtu 
lafiene,    die   noch    unter   den   bIoi3en    freien   ihren 
haben,    alfi>    nicht   zuui    adel  geliuren.    Aus  j'oldier 
iverwirning   und   abnlichen,    welche    die    gefchichte 
ner    lander    und    zeitraunie   angeben ,    ans  deni  ein- 
les  ritterwefens  auf  alle  diefe  verhaltniQe,    weifi  ich 
Bie    beleuchtung    der    rechtsalterthitmer    nichts    er- 
iches  zu  fcbopfen. 

CAP.  m.     DER  FREIE. 

fden  (goth.  frijai,  ahd.  frig^)  find  haupttheil  nnd 
des  ganzen  volkes,  ja  wic  jiezeigt  wurde  felbft 
lage  des  adels,  der  alle  befuj^iilVe  der  freien  imr 
ch  hfiherem  mafie  hcfitzt.*)  Man  darf  dies  am'h 
idriicken :  deni  freien  lleht  das  minimum  din-  vnl- 
reiheit  zu  und  desbalb  hoiftt  er  iu]  verhaltnis  /.urn 
den  alten  gefetzen  minor  und  mino/Mus  (i  273.) 
irar  jeder  von  freiem  vater  und  freier  mutter  jjeborne. 
wort  fiei  geht  durrh  alle  deutfchen  zungen  und 
t  fowobl  das  lat.  ingenuus  als  liber  aus,  welche  in 
lateinifch  verfaBten  altdeutfchen  gefetzen  und  ur- 
tii  gleiclibedeutiji  ^ebraucht  werden ,  obwohl  inge- 
fofem  es  den  fi'eigeborncn  bezeirhnet,  etwas  mehr 
liber.**)    Statt  fri  werden  auch  die  compofita  /H- 


Bder  edele ,  Telbll  der  f[trll  iO  zwjUich  auch  ein  fi-eier  und 
6,  z.  b.  die  landgrSfia  Sophia  von  TbQriogeu  wird  ee- 
S  diu  edele  u.  diu  frU,  Dial.  I,  411.  483;  ein  fQrft :  der 
L     klage  178. 

mao  fiiidet  &nchj«curtu,  z.  b.  lex  fal.  48,  2.  ingenuus  at- 
curua.  Neiigart658  fa.906)  vgl.  obcn  p. 23. 27.  Tadolhafter 
lebrnach  id  es,  dem  CreigelatineD  ingeuuiUlt  beiEulegen. 
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terras.  Die  Langobarden*)  fchnitton  das  haar  ira 
cken,  lieBen  es  aber  vornen  ^efchoiUtlt  berunU'.rhUiigen: 
rvicem  usr|ue  ad  ocdpitium  radentes  imdabant,  mpi/los 
facie  usque  ad  os  thmijfos  habentcs ,  ([uos  in  utrauique 
Item  in  frontis  discriinine  dividebant.  Paul.  Diac.  4,  23. 
efe  lanfjobardifche  tnirhl  ill  cin  fte^'t'iifatz  zu  deni  ge- 
luche  der  Sueven,  das  haar  nach  hiiiten  zurUckzufchla- 
n  (retro  fequuntur).  DaA  es  die  Baiern,  gleich  den 
ngobarden  vornen  nahrten,  iafit  die  alte  fage  von  Adel- 
£  vennuthen,  Homer  untcnvarfen  ibn  einer  Ichiinptiichen 

(fe: 
Ge  fniten  iiu  abe  fin  gewant, 
dei?,  im  an  den  knien  wider  want, 
di  wolden  fie  in  gefchenden  mite; 
da;^  h.'ir  lie  im  vor  «/,  Initcn^ 
alfo  wolden  fie  in  ent^jren.     c.  pal.  3G1,  39*^ 
auf  befchor  iich,    wie  das  lied   fagt,   fein  gefolge  nnd 
feit  der  zeit  das  ganze  bairiffhe  volk,   nach   dem  grund- 
fatz,    was  unf«nn  hcrrn   widerfahrt,    wollen  wir  aile  dnl- 
Len.       Die    Knefen    I'chwuren   mit   beiiihrung   der    baar- 
sken    (oben  f.  M7.)     Ueber  das  lange  haar   der  Nord- 
inner  ftihre  icb  nur  eine  riihrende  llelle  aus  der  Jonis- 
inga  faga  cap.  15.  (ed.  iiafn.  p.  48)  an:  pa  var  leiddr 
niadr  fingi*,     Ta   hetir    hdr  mikit   ok   gult    fein    lilki. 
inn  fe^iir:    eigi   vil   ek,    at   mik   leidi  {)ra»lar  til  hopgs, 
ieldr  fii  madr,    er  eiyi  er  vcrri  drongr  enn  {)fi ,    ok  mun 

tiivundfenginn  ok  haldi  harinu  fnini  fra  bufdinu  ok 
ycki  hOfdinu ,  at  hiirit  verdi  eigi  bloduct.  hirdmadr 
m  geniri-  til  ok  tekr  harit  ok  vefr  urn  bond  fer,  enn 
|>orkeU  liOggr  nied  fverdinu:  alfo  nocb  in  der  todesnoth 
forgten  die  belden  far  den  langgepflegten  fchmupk,  daU 
er  durch  die  entbaup.tung  nicbt  blutig  wiirde.  AVer  allzu 
grofie  forgfalt  auf  feine  locken  wendet,  wird  in  einem  ge- 
dichte  des  13.  jh.  hdrjlihtfcre  genannt.  AVh.  2,  145**. 
Dafi  die  alten  Sachfen  ihr  haar  gefchoren  trugen,  ift  aus 
elner  (lelle  dea  Sidonius  Apoll.  lib.  8.  ep,  0.  (Paris  1609. 
p.  515): 


•)  oline  zweifel  irngen  auch  die  freien  und  edeln  den  bart  lan- 
gcr  ftls  die  ko<*chto ;  c«rtum  eft  Laugobardos  ab  intftciao  lerro  bar- 
bar  longiludiiie  .  .  .  appellatos.  Paul.  Diac.  I,  9.  Unter  den 
fn-ipn  iu  Rigsmal  werdcii  auf(*efubrt  Bnndinjkeggi  und  Brditjkeygr^ 
der  mit  gebondnem  und  bobeu  bart. 


iii'i  /u   irniieiaeTi,   aa  nier  von  oene] 
uiiler  wellgothifcheni  uberherrn  die  rede  iH.*) 

Noch  in  einem   fpateni   weisthuni    aus   dem 
frlien   amtc    Peina    (bei    Nolten  de  jur.  et  co 
villicos  p.  ITjO.  IGO )    heiflt    es:    die   gerechti 
freieH  beHeUen  darin,    daB   fie  von  der  bauleb 
mund,    drilt^n   pfenning    und   henidlaken    frei 
tlichter,    wann  lie  hcirathen    und   zur   kirclie 
haarc  auf   den   riickcH   hayujcn    und    fiictjai   iujj 
welches  keiner  bauerstochter  erluubet  wird.     I 
fo  fttlirt  in  den  angelladilifclien    und   langobard 
letzeii    eine  freie   juiigfrau    den    namen    capilla 
fetnina  rapilkUa  {lochore)  lex  Aethelb.  72;  tilia 
lex    Liutpr.  6,  11    (Georg.  lOOlj    vj^l  Nib.  53i 
fach    man   valcvah/e   unter   liehten    jiorten   gaiul 
lie  das  haar,  wie  den  kranz,    natli  der  verheirat 
bei  den  Schwaben  und  Baiern  gewis  nicht,   den 
die  band  aut*  den  haarzopf  gelegt  eide  fchwuren 

2.  jeder  freie  hat  das  rodit,  iinbehindert  £ti  tft 
hill  vr  willy  d.  h.  es  folgt  ibnj  kein  lien*  nach, 
zuriickverlnngen  darf.  In  der  freilafiungsfon 
das  auch  gewohnlirli  ausgedrUckt.  Der  freie 
an  die  I'thoIIe  gebunden.  Si  quis  libvr  homo 
voluerit  aliquo,  poteJlatem  habeat,  intra  domini 
nollri  cum  fara  fua  migrare,  quo  voluerit.  lei 
177.  Ini  Ingellieinier  w.  heiBt  es:  und  nmg  i 
cher,  der  in  dem  riche  gelelien  ill,  Ziehen  und  i 
er  wil  und  I'ul  im  nieman  darun  kruden  i»der 
Von  den  freien  Imten  auf  der  Leutkirthcr  he 
rfie  frei    waren   und    keinenachiagend^^^|^ 


fcterhus  und  erbe   in   derfelbeii  friheit,    der   mag  fie 

^rkanfen  mittes  Uem  vierden  pfenning,    der  Jbl   uns  und 

jbfem    erben    werden    von   dem    keufer;    daniach   fol   er 

jan    zu    dem    crene  der  friheit    mittes    dem    meier    und 

terieht  und  fol  fprechen  oifentlich:  ir  heren,  got  gefegen 

p-li,  idi  wil  cnwe;^ !     W*  ful  das  ^iericht  dri  werbe  rufen 

tad  den  mit  namen   neunen :    der  wil    enweg !     und  wer 

k  das  in   iemant  anfjireche    von    fdiult^    von    biirgfthaft 

per  von  andern  llilcken,    er  i'ol   beliben  bis  das  er  fich 

pyone  entfchleit,  als  der  fcheffen  urteilt.    und  mittes  des 

I  mocht   er    mit  jchenem  tag    (bei    hellem    taji)    dannen 

(heiden  und  fm  gut   mit    im  filren ,    war   im    fiiget    und 

Q  in  das  gericht  geleiten,   tut  es  im  not,   bis  uswendig 

IB  bannes.      wer  aber  anders  dannen  Icheidet,    wirt   er 

ftgrifTen ,    er    wer  uns    mit   libe  und   mit  gute   erfallen. 

ftnkenberg  C.  J.  G.  I.  p.  2.  pag.  7.      Nach  dem  vorhin 

y  282  fiber  die  bedeutung   des  namens  frci   in   fpateren 

^cisthOmem    gefapten,    ift,    uiu   diefe   formel  der  freiztt- 

^Kkeit   nirbt    niiszuverlletien ,    aUcrdings   vorfuht   notbig. 

^le  gleicht  den  foimeln,   die  unten  (knecbte  F,  b)  beige- 

ticht  werden  lollen  Uber  das  auoh  gewill'en  horigen  (den 
nen  leuten ,  vogtieuten)  unbenommene  recbt ,  iliren 
hnplatz  ans  einer  in  die  andere  mark  zu  verfindern. 
luimer  aber  muB  felbll  dann  die  befugnis  zu  wandem 
angefehen  werden  als  ein  urfprllnglicher  ausflufi  der 
freiheit. 

iu    jeder  freie   mann  trftgt  ivaffen.    Sie  heilien  folkvapn. 
|ellingalag   ^ingm.  14,  2;   bei   volksverfammlungen    wird 
aher  gefagt:    pa   var  kominn   bonda   miigrinn    med   al- 
rn'pjii     (ganz     bewafnct).       01.    Tnggv.    cup.    Ui6;     ich 
werde  bei  darftellung  der  gerinhte  zeigen,    daS  die  freien 
banem    in   Sat.hfen    und   WeUpbalen    noch   bis   auf  die 
neojle  zeit  ihre  ftieflcr   (die  alten  /ahs)   mitbrachten   und 
jfi  die  erde  fledcten.     Nihil   neque   publicac ,    neijue   |in- 
Ihtae  rei ,    vifi   annati   agunt.      fed    anna   funiere ,    non 
^pte  cuiquam   mods,   quam  civitas  futfeotunim  probave- 
l^t      Turn    in   ipfo    concilio    vel    principum    aliquis,    vel 
pater,    vel    propinquus   Iruto   framca^nt  jiivenem  Drnant. 
Tac.  Germ,    13.      Das    ift,    was    fpflter    /weffki/e    hiefi. 
Daher    aucb    die     Irhildburtigkeit    keineswegs    auf    den 
adel   befchrankt  werden    darf,    jeder   freie   ill  zu  dem 
fchiide  geboren    (Oberlin  1403)    und  noch  naoh  der  jfln- 

Jren    ausbildung    der    rangdufen    hebt    er    den  /i^onten 
:rjchiUl  (vorhin  f.  2iil);    dat  echte  kint  ujide  m  be- 
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foUte,  wurde  haufig  vor  dein  gericht  mehr  berathen, 
als  vorgefchrieben  oder  die  parteien  begntigten  fich,  ihm 
bloB  anzuzeigen,  worilber  fie  lich  vertiagen  batten. 
5.  auf  das  leben  jedes  freien  war  ein  wergdd  als  com- 
poGtion  gefetzt,  das  die  verwandten  des  getodteten  von 
dem  tbater  forderlen,  wenn  ^\t  nicht  vorzogen,  gegen 
ihn  fehde  zu  erheben.  FUr  den  knecbt  gait  kein  wer- 
geld,  die  verwandten  des  getodteten  batten  nichts  zu 
verlangen,  der  hen*  liefi  ficb  feinen  werth,  wie  den 
einer  andeni  fache ,  erfetzen.  Ftlr  den  edeln  gait  aber 
hoheres  wergcld,  als  den  freien,  was  Rogge  p.  14  tref- 
fend  aus  dem  Harkeren  fehderechte  des  adels  erklart. 
Es  war  eine  erbobung,  die  von  gleicber  balls  ausgieng; 
noch  der  Sfp.  3,  45  fagt  in  diefem  finne:  vorHen,  vrie 
herren,  fcepenbare  lude,  die  jln  gvHk  in  bote  und  in 
wejegelde,  doch  erct  man  die  vorllen  unde  die  vrien 
herren  (nobiles)  mit  golde  to  gevcne  etc.  Von  diefen 
erhehungen  ill  fchon  f.  272  ff.  gebandelt,  die  anfatze  des 
wergeldes  der  freien  felbtl ,  nach  verfchiedenheit  der 
vSlkerfchaft ,  find  ein  febr  wicbtiger  punct.  Bei  den 
Frajiken  (Saliern  und  Ripuariem)  gal  ten  200  folidi,  auch 
bei  den  von  ibnen  abbilngigen  TbUringern  und  den 
Merdern  in  England  200.  Alaiuannen  und  Baiern  zabl- 
len  nur  100,  ja  Burgnnder  nur  150;  ein  frankifcher  in- 
genuus  Hand  einem  alamnnniTchen  oder  burguiid,  medius 
gleich  und  nm  40,  50  [u\.  hoher  als  ein  alani.  burgund. 
ingenuus;  diefe  geringeren  anfcblage  fcbeinen  mir  von 
ftoherom  alter  und  die  Iteigerung  erll  durcb  den  wach- 
fenden  reicbtimm  der  Franken  verurfacht ;  eine  fpur, 
die  ich  im  eingang  des  zweiten  budis  angeben  werde, 
verrath,  and  das  fiir  den  libertus  bellinimte  halhe  wer- 
geld  von  HO  fol.  bellatigt,  dafi  auch  bei  den  TbUringern 
frilher  160  (latt  200  fol.  gegolten  haben.  Die  Burgnn- 
der batten  wabrfcheinlirh  gelleitiort,  ware  iiicbt  ihr 
wergeld  durch  die  todesllrafe  iiberbaupt  in  abgang  ge- 
rathen,  es  gait  nur  nocb  in  halbeni  fatz  fui-  unvorfatz- 
lichen  todfdilag,  wie  das  wellgothifche  bloii  fiir  todtung 
iarch  thiere:  aber  die  weflgoth.  HOO  iol.  konnten  ver- 
^oppelung  des  alien  fatzes  von  l50  fein,  der  dann  genaa 
U  dem  burgundiTchen  ftimmen  wurde.  Auffallend  ill  das 
tchfiiche  wergeld  von  240,  neben  dem  frielirchen  von 
Der  werth  und   die   berechnung  des  Iblidus  mag 


■fehii 

^Rwarda  zmn  ^^  ^efetz  p.  293.  294. 


ieden  gewefen   fein*);   richtiger  ift  es,   den  niedri- 
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r  nehme  ich  eine  fclion  f.  271    gebrauchte   ftelle 

8,  die  zwai"  von  Scythen  redet,  wahrfcheinlich  von 

en  ^ilt;   nachdem   er  der  eiiitheilung  in  huttra- 

iind  deinotifche  (edle  und  freie)  gedacht  hat,   filhrt 

t;    oloi  (die  Srjfiouxot)  tla^  naq'  attoTg  ol  dxjdno* 

xakovfiipot'    TO  110  dS  i<Tii,    dvo  §ouiv  deffrTot^i'  elyat 

pdit^g  jti*«c.     Die   freien    liieBen    achtfuJJige,    weil 

"cht   fiiB    grundeigenthura   befaBen,  worauf  fie   zwei 

er  und  einen   w.igen    (pfiug)  hielten;    fchwerlich   von 

Bi-ht  beinen  der  beiden  rinder,  doch  ware  auch  diefes 

Dter  iich  ftanden  die  freien,  aufier  deni  familienband, 
er  fetoi  gomeindeverbindung,  in  gelmxmthiirglchaft 
^itsgcHO/]enlchaf(.  Nur  in  der  gemeinde  hatte  der 
recht  und  frieden ,  zu  welcher  er  als  genofle  ge- 
**)  Sein  nachbar  war  feines  gleichen  und  nacMar 
oft  ftir  freier  };ebraucht.  Die  gi-enze  diefer  ge- 
e  niuQ  man  Qch  bald  ausgedehnter,  bald  enger  den- 
lachdem  fie  das  volk,  oder  der  gau  oder  die  bloBe 
begreift.  Mit  deni  nainen  der  gemeinde  wird  der 
bezeichnet,  wenn  daher  von  francua,  falicus,  rijiua- 
ie  rede  ill,  der  freie  mann  diefer  gegend  gemeint, 
ex  fai.  43,  3.   44,  1.      Die   engile   gefellichaft   der 

zeigt  Hch  in  Angelfaclifen,  wo  je  zehn  manner  un- 
m  vorltande  eines  hauptes  zufammengehorten  (Sa- 

1,  188.  189.  Phillips  S*  31.),  der  einzelne  hiefl 
m,  friraan,  die  vereinigung  freoborg,  friborg,  der 
ler  freoborges  hciif(Kl,  ealdt^r.  freoborg  bedeutet 
Bonis  feciuitas,  freibilrgrchaft***);  jeder  verbihgte 
odem. 

er  mnfi  noch  zwcier  andem  bencniningen  erwfth- 
efchehcn,  der  langobardifclien  arimanni  und  friln- 
rachinburgii,  deren  begi'iiV  bauptfadiUch  erft 
Savigny   ins   licht   gefetzt  worden   ill;    feine   dar- 

g  wiirde  ganz   befriedigen,    wenn   dabei    von   rich- 


Iwi  dcra  Rargundio  fyttipes.  Sidon.  Apoll.  Paris  1G09.  p.51G. 
iiipcdes  pAtronos.  id.  earm.  12.  iA,  abor  die  huhe  der  Ici- 
Ut  gcmeint. 

Eichboni  rtchtag.  §.  48.    Rogge  p.  25  ff.  p.  53. 

tinci  ee  iO  dabci  nicbt  an  das  fcm.  bnrg  (civitas,  villa)  zti 
I  fondcrn  aii  borjr  (vadimonium)  gen.  borpes,  daher:  on  his 
borgc,  in  propria  fidejufllone.  leg.  Couti  28^  bcorg  iA 
CoUis. 
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^ooen  I.  4.j,  ivriunii»,  Angm  i.  iihj 
ipertus  (Paul.  Diac.  2,  10)  f.  HaripertJ 
nbertUB) ;  anfcliild  (adunaUo)  f.  harlTch 
eigennamen  and  wortem  ill  ari  ganz  da; 
in  ariinannus,  nflmlich  hari,  heri  (das  he 
die  edite  form  hanmannus,  benmnnnas 
in  alien  diplomen,  die  Ton  deutfchkundit 
find  (Sav.  p.  162.  164.)  hermani  in  mem 
1.  von  1179  (Sav.  3,  655.)  Ein  Franke 
hAtte  ohne  zweifel  charimamius  gefetzt  ( 
f.  hr^necnld).  *)  Dazu  llimiut  die  langi 
mannus,  qui  fequiUir  IVutmn  d^nuinicur 
offenbar  unfcr  heerniaun  (miles)  denkt  un 
ariuianiius  in  >iclen  fallen  bedeutet,  z.  1 
bei  Georgifch  1254:  Ii  igitar  comes  loci 
loci  patriae  fnos  arimannos  holtiliter  prai 
rit;  es  llnd  die  &eien,  die  in  kriegsnotfa 
pung  des  landes  auficernfen  werden. 
doutfchen  mundarten  driickt  es  dasfelbe  i 
man  miles,  ker.  68.  hariman  Dint  1,  182 
miles ;  altn.  hermadr  **) ;  vgl.  heridegan 
Aber  dies  war  wrder  die  alleinijre  nod 
lithe  bedentnnp.  Hari,  heri,  das  goth,  1 
menf^e  von  louten,  agmeu,  moltitado,  ganz 
rpl.  foK-bc,  bene.  auTnine.  pi.  emm.  407 
lY.  Its  34.  fcUt  heri,  fjleichbedeutig  mi 
far  das  dem  heilaiid  narhfolgende  volk ,  w 
Her;  wibe  her  Part.  0431 ;  Ja  wir  laiien  ] 
bffcr  \~0D  b«ttlem,  thiercn.'  Den  AngelTi 
S6  n  einem  heer.  aber  die  bairifche  heri 
i^M^  r^K^n  f  21^.)    ijx  h£rU:XKe,  di\(U*J 
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Jieslager  bedeutet.  Da  nun  der  krieg  die  groflten 
ifen  fammelte,  war  es  natflrlich,  dafl  diefer  nebenlinn 
hari  das  Ubergewicht  erlan^rte;  wilhrend  umRekehrt 
T  volk,  das  frtlher  auch  fchlacht  und  ki'iegshaufen 
Iriiokte,  deii  befonderen  nnii  aufgebend,  den  allge- 
leinen  behaiiptete.  Irh  nehme  fol^^lirh  an,  die  eigent- 
t!he  bedeiiiung  von  hariman ,  ai'imannus  fei  gewefen : 
.omo  popuJaris,  plebejus,  d.  b.  freier*),  der  aus  dem 
sahlreichJlen  ftande  ill,  ein  volkman,  wie  das  agf.  folc- 
and  der  ariiaannia  zu  entfprechen  fcbeint.  Hiermit 
rird  vollig  verllandlich ,  dafi  auch  ariniannae  vorkom- 
nen  (Sav.  1G2.  17G.),  fo  gut  wie  bei  0.  wib  inti  gom- 
nan  Lm  heere  falgen ;  und  Savignys  zufatz  (3 ,  655.  656) 
nderlcgt,  indem  oftenbar  der  alte  be^riff  vun  hari  und 
lariman  der  einfache  nnd  natiiriiche  kheint.  Auch  der 
\evrhann  (beribannum)  brauclit  nicht  grade  das  aufgebot 

fekrieger  zu  feia,  ftmdern  kann  I'ehr  woh!  das  der 
n  Uberhaupt  bezeichnen  (Sav.  1,  li)l.)  fo  wie  im 
len  alls  herjar  pinif  die  veiTamnilung  des  ganzen 
leei-s ,  d.  h.  des  volks  bedeutete ,  obne  daB  man  iich 
iBTuntcr  lauter  krieger  zu  denken  hatte.  —  Bei  den 
^hMurgiiSy  die  nur  im  fal.  und  rip.  gefetz  oder  in 
rftnkifchen  nrkunden  erwflhnt  werden,  fcbeint  der  zu- 
ftminenfetzung  eriler  theil  unbedenklich ;  er  gehort  we- 
ler  zu  racha  (caufa)  noch  dem  gotb.  reiks  (princeps), 
Ss  Ul  lediglicb  das  gotb.  ragiu,  ahd.  rakin,  agf.  regen, 
las  in  fehr  vielen  citmpofitis  verllarkend  vortritt  (gramni. 
f,  473);  zwar  follte  eigentlicb  ragin  (lehen,  wie  auch  in 
ler  that  varianten  ragin,  ragan  haben  (Diut.  1,  330.  332.) 
ocb  laBt  Iich  das  frankifche  ch  hier  mit  der  annahme 
echtfertigen ,  dnfi  das  gotli.  g  fUr  h  genomiuen  werden 
lulie.  '*;  Rachin  also  erlutht  blo&  den  begritl'  des  haupt- 
rorts,  nOmlicb  burgius,  aber  wekher  iJt  diefer?  ich 
she  nur  zwei  wege  offen;  entw.  liegt  darin  burg,  op- 
idum ,  villa  und  rachinburgius  wilre  oppidanus ,  civis 
ptirao  jure,  oder  burg  vadimonium,  in  welchem  falle 
iichinburgius  dem  agf.  freonian  entfprechen  wtirde, 
oran  auch  Sav.  1  ,  185.  I'JO  erinnert.  Beide  erklarun- 
en  fchicken    iich    fur  den  homo   liber,    ich   vermag  zur 


•)  in    einor  urk.  von   1280   bei  Liruti  (Sav.  2,  XVIII)   findet 
:b   arimanni   feu  edelingi ;    daa  feu  lA   nicbt  dityunctiv  fondem 
)puktiv.  wio  das  aut  lex  fal.  53,  1  (ingenuuB  aui  lidos). 
**)  wie  nnderwurt^,    vgl.  cham ,   cha   f.  ham,   ha,  gam,   gft. 
-   2,  752.  753. 


2.m-2U)   hat   aa.   e« 
t-  III  bia-erbmann  Cogmr 
■•   nblicbu  beneanune   dea   f 
'    tn  "if.  u..iuriftirch«r  auwlruck   dJ 
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einklang.     Sie   gleichen   den  fcMffenbarfreien  fpfl- 
terer  zeit. 

h  alle  freien  wurden  zui'  theilnahme  an  Oflentlichen  an- 
^clegenheiten  aufychoicn ,  wnzu  hauptfilclilich  volksver- 
'aiimilun<^,  t^ericht,  verfol^unp;  von  milfetliatern  and 
oieKszng  Rehftrten.  Das  au%ebot  gefchah  entw.  durch 
ien  iTif  (gefclirei,  heerhorn,  glockengelante)  oder  durch 
iin  i'mbol  (fpeer,  pfeil,  hammer,  hut,  fahne,  feuer, 
delleicht  anrh  diirrh  ein  fchwcrt,  f,  eine  der  folgenden 
loten).  Es  hieC  in  der  ftlteften  zeit  der  heerbann  (ha- 
ibannum ,  aribannum ),  welchen  ausdruck  man  nach 
iem  vorhin  eri>rterten  nicht  auf  den  feldzug  gegen  den 
feind  befcbranken  winl,  v^'l.  Sav.  1,  191.  102.  Doch 
'cheinea  auch  die  bencnnungeii:  rcife,  foh/e,  landfohje^ 
•fnneine  nachfolgc  von  hohem  alter ,  wiewohl  He  we- 
tiger  auf  den  befuch  der  nahen  gerichtsllatte  als  auf 
ffeitere  entfernung  von  haus  und  hof  bezUglieh  find ; 
^afnintf ,  waffvngefchrei  kann  wiedernm  all^^'emeiner 
;enomnien  werden,  da  jeder  freie  ofl'entlich  bewafhet 
srfchien.  Ich  verweife  anf  die  von  Haltaus  11G2.  1543 
md  20U>  gefammolten  ftellen,  denen  ich  hier  noch  ei- 
lige  beiftij^e:  ut  omnis  liber  homo,  qui  quatuor  man- 
!os  .  .  .  habet,  ipfe  fe  praeparet  et  ipi'e  in  hollem  per- 
^t*  capit.  I.  a.  812  (Georg.  759);  quidam  efFracto  fta- 
)alo  equoH  noitros  furati  funt  et  quosdain  gladio  inter- 
'ecerunt;  facto  clamorc  ad  urma*),  ut  mos  terrae  ell, 
'x>nvenerunt  miniHeriales  ecclefiae  plnres  niitiiero.  e|iifl. 
(^ibaldi ,  b.  Martene  t.  11 ;  perlecutionos  holliunt  genera- 
es,  quae  volge  nommantui-.  Schaten  ann.  jnxderb.  2, 
^37;  id  quod  dicitur  lamivolge.  Kuchenb.  9,  153;  item 
irers  fache ,  das  min  herre  von  Mainze  oder  min  herre 
ron  Fulde  den  von  Aula  geboten  zn  folgen  und  fehen 
le  die  ficarzen  happen  **) ,  fo  folden  fie  folgen  und 
mders  nicht.  Obeniaulaer  w. ;  cr  babe  von  den  alten  ge- 
itirt »  dais  zu  zeiten  der  hennebergifchen  fehde  ...  die 
rrafen  von  Hanau  ihr  amtleute  und  unterthanen  alle 
:ur  naclifolge  aufgemahnt.  zeugenausfage  von  1555,  in 
let  ded.  von  Jottgriind ;  und  ob  es  ware ,  da  ein  land- 
:u:;  eii»er  gewalt  oder  heerfalirt  in  das  land  krime ,  foil 
leiiiem  gn.  h.    oder  den    ihren  folge7i   alles  das  ilab  u. 


*)  auK  anaes!  all  arme!  woher  allarm  und  unfer  larm. 

*)  wahrrchuioHch  wunle  hut  oder  mUtzr.  aufgeOeokt  oder   diu- 

ttrageiii  vgl.  oben  C.  151. 


<Ul  fei  dtM  overt  l>einiria 
j«iift  din  fftlu  CI  code  tft  jenlt  din 
w^peo«  mit  fp«da  code  nil  forlEm,  mil 
feinl  e«de  nit  edE«m  «i^  Fw.  19.  1>0 
ferd  fordnv  fcigia  velden,  dan  ilter 
mAcr    tAdA  n^.    iV  aNttd  «Me  «Mie1 
on  d«l(e>  dine  owin  vmriet ,   dein  esde 
din  nordkonnk  code  tA  jcnft  din  wil 
fif  vfpen ,  mit  fvird  emk  MuM ,  mit  fj 
eade  nit  eti^ns  ord.   Fv.  iit>-lis 
nte  Iwrietd  foim  fuv.  dan  jkfter  tMi 
fter  t6dA  FV;  fidvirtk  ndt  fecm,  15 
nbendsk  wrr  Miyr«  eano  «■  dem  mtira , 
bod  hihakle   to  jeot  «f<ler  code  tck 
h^n.    Fv.  136:  tgl  \L  p.  17.    fick^ 
viuui  eio  gekium  in  dor  cent  of  dien  h 
vonkQ  vi««.  deft  ie  dun  nit 


ellb.  i 

vete,    den  d«s  fie 

veren»     in    ikre 

miX-hten 

en  fnA,  dn 

Mie  Mka 

fa^.  fo  Mb  fe  xne  fwt^m 

km  dee  derieAe  Imt  UBm  jm  Aitf  od 

ffati^tn  bi  dea  becsetm  fin  n.  UibeB  j 

viler  fimn,  io  fiuU  er  fte  nf 

r«n    0.    fie    ^eiibtgett 

pretec.   tm  1469^ 
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m   des  lants  banzHnen  des  Rinkaus  nnd  enfoUen  do 
lenger    ligen,    dan    dri  (age  «.    dri  nacJU.    Bodm. 

126.  art.  34;   ob  man  den  drei  dorfen  gebote  auszu- 

sn,    daii    fie    nirgends    folten    ziehen,    dcr   amtmann 

denn  vor,   n.   folten  anch  nicht  ferrer  ziehen,    denn 

fie     bei    fonnen/chem    wiedvr   helm    kamen.     Klein- 

Ibacher  w. ;  die  von  Mauer  find  nicht  fchnldig  mit 
iem  herm  von  Greifenfee  weiter  zu  felde  zu  pehen, 
As  daB  fie  an  glmchctn  tage  tvieder  heim  Jcomtnen 
konnen.  war  aber  das  er  fie  fllrbas  haben  wil ,  das  fol 
er  in  feinem  kollen  tun,  n.  fo  in  des  kollen  verdriiSet, 
fol  fie  verdriefien  zu  reifen.  Murer  w. ;  die  unterfaUen 
follen  auf  ihre  knil  in  die  vehde  nachfolgm  bis  ans 
ende  der  graffchaft  nnd  da  drti  tage  liegm  and  dan 
mit  gnaden  des  grafen  abziehen.  J.  J.  Reinhard  kl.  ausf. 
1,  51 ;  und  abe  die  nit  mit  dern  dage  konden  adir 
inoichten  heim  gercichcn  und  anderwegc  blibcn  mullen, 
under  welchem  heimberge  das  were ,  da  mnj/ent  fie  le- 
ger  nemen  und  tallen  of  den  balken  und  nit  darunden 
und  nemen  To  gelimpliche,  das  niemants  von  in  dage. 
Galgenfcheider  w.;  er  habe  von  feinen  eltem  gehort, 
dafi  die  herrfchaft  Hanau  auf  der  .I)»fi  die  nachfolge 
gehabt ,  doch  weiter  nicht ,  als  dafi  die  inwohner  bei 
tag  ivieder  su  hnus  kmnmen  niogen.  zeugenansf.  von 
1555.  p.  34.  In  den  volkskriegen  fehen  wir  bis  auf  un- 
fere  zeit  den  gemeinen  mann  gem  an  feiner  grenze, 
Oder  nachdem  er  einige  tage  Hill  gelegen  hat,  umkehren 
nnd  heimziehen.  Bei  darllellung  der  eigentlichen  ge- 
richtsverfaftung  werden  fich  ahnliche  rtickfirhten  auf 
die  hi'imkohr  bei  tage  ergeben ,  was  den  znfamnienhang 
zwifchen  heerbann  und  gerichtsbann  noch  niehr  be- 
Ilatigt. 

10.  der  freie  iil  urfpriinlich  vieler  lailen,  fronen  und 
dienfte,  die  den  hurigen  raann  drticken,  ledig  (frei  mann, 
firei  gut.  Eifenhart  p.  78.),  zu  keiner  zeit  aber  aller  6ei- 
troge  und  ahgaben  iiberhoben  gewefen.  So  eiitrichtete 
er  dem  konig  jahrliche  gefchenke  (f.  24G),  herbergte 
und  bewirtete  ihn  oder  fein  gefolge  fvgl.  f.  258)  und 
Jteuerte  zu  den  kollen  der  heerzUge,  (abgabe  von  wagen 
n.  jiferdm^)  Nach  der  alteften  fitte  wurde  freiwillig 
dargeboten,  allmahlich  bittweife  verlangt  (fie/a,  hde^ 
petitjo ,  rogatio) ,  ei»dlioh  herrifch  befohlen  {noihbitte^ 
gewalthiUc).  Dasfelbe  gilt  von  dem  vcrhaltnine  klei- 
ner  fiirften  nnd  herrn  zu  ihren  freien  nnterthanen :  item 
dicont  fcabini,    fi    dominum   de  Yalkenborg    contingeret 
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ibannumy  in  der  Lombardei  arimannia  fQhrte 
5av.  1,  173.  2,  XVI):  ja  fo  hieB  der  inbejSTif  aller  fi;eld- 
ahlun^eii,  welche  von  den  freien  der  alten  national- 
brigkeit  geleiftet  wurden.  Eigentlicher  fchatzung  und 
jwation  war  in  dem  alterthum  kein  freier  Deutfcher 
IBerworfen;  nur  beiiej^ten  volkern  wurden  fie  auferlegt. 
Ewar  findet  Gch  in  nord.  fage  die  nacliricht  von  einer 
vipfjletter  ^  wolche  Odin  in  ganz  S<.*hweden  habe  zahlen 
&^en:  um  alia  Svi|)iod  galdu  luenn  Odni  fkattpenning 
w-ir  nef'  hveri*)  Yn^l.  cap.  S;  allein  tlieils  ill  dies  vtd- 
Ig  fni^enhafl,  theils  kann  das  einwandernde  Afe.nge- 
ehlecht  hier  wirklicb  als  fiegcr  gegeniiber  den  friiberen 
lewobnem  *^^*)  beU'achtet  werden.  Eine  folche  auflage 
uocbte  der  Oberwundne  volksftanmi  dem  oberberm, 
line  daB  dadurch  feiiier  freiheit  ini  einzelnen  zu  nahe 
^treten  wurde ,  entrichten :  auf  diefe  weil'e  zahlten  die 
reien  Frielen  den  Uipfkild ,  deflen  f.  77.  meldung  ge- 
chehen  ift.  Dergleichen  zins  war  auch  \oi1ibergehen- 
ler  natur  und  konnte  wieder  abgewalzt  werden  f). 
ten  freien  des  eignen  ftanmis  wurde  aber  koine  abgabe, 
Teder  auf  ihre  perfon  noch  auf  ihr  eigerithum  gelegt; 
albft  zinsptiicbtige,  von  Deiitfchen  erworbene  grund- 
^ucke  zahlten  nichts  (Eichhorn  rechtsg.  §.  27.)  und  wo 
a  Franken ,  Burgund ,  Weftgotbien  oder  in  der  Lom- 
lardei  von  cenfus,  terra  cenfiialis  die  rede  ill,  lind  es 
lie  ttberwundenen  Rfimer,  welche  ihn  entrichteten ,  wie 
le  ihn  nach  der  romifcben  und  byzantinifchen  ver- 
ftflung   vorher  fchon    entnchtet   batten,  ft)     Es  gehOrt 


*)  einen  (chtiizpfennrng  fUr  j'ede  »ff/>,  d.  i.  fDr  jede  perfon; 
a  der  faga  tod  Olaf  Tryggv.  cap.  36.  Aebt  aach:  yrkja  mdvlTo 
jrrir  net  hvert. 

**)  mOgen  diefe  nan  fchon  Schwedcn  gewefcn  fein  odor  Go- 
hn.  Geijer  (Idnna  9,  232.  233  und  Svea  nke«  hafder  1,431-437) 
WSk  IfiUteres  Eiemlicb  eiolcuchtend  gemacht. 

t}  votu  nachfolger  in  der  regierung  heiBt  es  Waltfaarios  T. 
17:  illico  foedera  dillolvit  cen/u»»que  fubire  negavit.     vgl.  v.  61. 

tt)  iiu  5-  jb-  zafaltc  jcdes   familionoberhaupt  dem  r0m.  kaifer 

'ier  filberpfoDoiugc : 

def  cahalagre  gran  del  comtat  que  crouipei, 
ijuatre  deniers  daryen  lou  poboul  n'aleuget, 
cad  an  percept  qu*era  del  rey  houorat  celkr 
aU  homes  de  Rovergue  ful  cap  de  cad  oftal. 

baitt  es  in  einem  gereimten  leben    des  bell.  Amandua ,   aus  dem 

.L  oder  12.  jh.  (elTais  biAoriquea  fur  le  Rovergue,  par  de  Gaujal. 

idmoges   1825.)     Uebcr    die    ollgotb.    hina    et    Urna    in    Italien  f. 

JATigny  voo  der  n^m.  fteuerTcrf.  p.  27. 
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mjjen  leiden.  Ich  werde  zuerd  die  benennungen,  daiin 
in  urfpning  uiid  das  aufhoreu,  zuletzt  das  wefen  der 
techtfchaft  abliaiideln. 

Bencnnuftgai, 

unfere  lateinifchen  gefetze  und  urlninden  pebraDchen 
^ffms  und  maneipium,  dainit  das  hilrtcre  knechtsver- 
iltnis  au8/udrQckeii.  matkcipinm  wird  in  den  altellen 
olTen  \erdeutfcht  munaJwupit  (gramm.  2,  415.  vgl. 
tnt  1,  260)  und  die  llellen  bei  0.  lehren,  dafl  es  wirk- 
;h  in  der  fprache  lebte. 

then  gab  er  ana  wanka 

bi  unlih  mnadun  fcalka, 

tfaa;r  fin  liaba  honbit 

b!  unJih  manahoubit     0.  II.  6,  104. 
e  vierte  zeile  wiederholt   den  finn  der  zweiten ,   er  gab 
n  fo  tbeures  Lau])t  (feinen  geliebten  fohn)  bin  fiir  una 
sringe  knedite; 

tha?  wir  manahoubit 

zi  thin^'n  fin  gifuagit, 

thie  tliionoll  thin  hiar  diitun.    0.  II,  24.  7G; 

ni  mag  thar  manahoidnt 

Khelfan  htreren  wiht.  0.  V,  19,  93. 
ann  diener  dem  henn  nichts  belfen.  Noch  mehr,  es 
it  ficb  als  eigennamehoriger  leutebisins  16.  jh.  erhaiten: 
tr  dilTen  meierdinge  dinkpaJde  fic  Marcus  MaenlioveL 
.  1530)  Nolten  de  fingul  jur.  p.  129.  Strube  de  bonis 
eierd.  p.  280.;  in  einem  niederheflifch.  dorfe  1578.  ein 
e  Mannshcnpt.  Iin  altfranz.  roman  d'Ogier  redet 
den  Dftnen  als  feinen  zinsptlicbtigen  an: 
de  la  ie/k,  rendans  UU  derniers! 

de  la  telle  halte  ich  fur  unfer  manahoubit, 
mn  nn^  erile  wort  der  zufaunnenfetzung  fdieint  ganz 
18  altn.  neutruin  fnau .  welches  fiir  ik-h  I'rhan  nianci- 
lun  (dienendes  gefchopf)  bedeutet,  manahoubit  folglich 
kneclitshanpt ,  d.  h.  knecht.*)  Der  altelte  deutfche 
isdruck  fQr  femis  wflre  deninach  man ,  wie  denn  auBer 
im  altn.  neutr.  «'o»  das  luhd.  mafc.  man  einen  un- 
rwQrlij,'en  dien/lroaiui ,  das  altn.  fern,  man  eine  magd, 
ig^niu,  be^eichnet   und   das  neutr.   men/che  in  Ober- 


•)  *«0|>i  ffi-lt    h&vfig    vom   vi>b  (Fgl    onten    beftehaupt)  uod 
•  ™*flcjpjum   5  det    '»cb    in  Ofkunden  dee  mittelaltera  eapttaitt, 


ten  wiirtern  lie.t  dXt  r       •     ^ 
" '   '-n  hon.o  :ti  J^;;J:  "-t",  et« 
und   imtarliclier  il.i.(.„  •  V  ?'  ^'elmeh 
«"ei„   a.,ch   die  ?,t  'S^*^''-  t^^'"  i 
woltlicher    KncchtnLft      r'^fi^''-  i"* 

n'Mcipium  errw  nii?^!^/.   ^'"^'*«' 
*•    Autii  alfo  iifmtr.i,,.  . . 
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muJi   far   eineji    wahren    fclaven    t;ehalten    werden. 
lefi'en    hat  auch  I'ehon  iii  demfelben  gedicht  Ichalk  den 
igen  linn  eines  lofen,  bofen,  fchlauen  menrcheii : 
Bilffe  ein  fcbalk  in  zobels  balk, 
wairer  iemer  dinne*  er  ill  doch  ein  Ichalh    19° 
fwa  Ichelke  nia^'ezogeii  lint 

da  verderbent  edeliu  kint.  20^  (vgl.  Iw.  6238.6561.) 
^das    a!tn.   IhMlr    nequara.      Der    fpatere    jurillifrhe 
ihgebrauch  wendet   auch   fchalk,    fo  viel  ich  weiB, 
if  das  verbaltnis  der  bori^keit  an. 

ius  (gen.  pi\is)  tretfe  ich  bei  Ulf.  nur  einmal  an 
d  filr  oMtrjg,  fiiuma(/ns  aber  ftir  nalg  (Luc.  1 ,  54. 
iatth.  8,  6,8)  wa  im  ahd.  bei  T.  kneht  sebraucht  wird; 
as  entfprechende  pivi  uberfetzt  bald  SoifXtj,  bald  fra«- 
Unt^  and  gleicht  dem  nhd.  magd  (ancilla)  oder  dem 
ihd.  magedin  (Nib.  378,  4.)  Das  ahd.  din,  deo  findet 
ch  nui"  in  zufamnienfetzungeTi  (^ramiu.  2,  r>32)*),  deHo 
ftufit^er  in.  diorna,  thiama  I'iir  ferva,  ancilla »  und  das 
bgeieitete  dimidn  (fervire)  dimu/i  (fenitiuni  nnd  fer- 
ns) gramm.  2,  336,  368.  369 ;  dionuftinan  und  dionon 
elten  aber  ohne  aniloft  von  der  bloBeu  abh«lngigkeit 
jlbd  freier  und  edler  miniilerialen ,  wie  das  beutige 
iener  und  dienen.  In  den  agf.  gefetzen  id  hingegen 
for  das  hiUtere  ferMis ,  peovMm  iervitus  und  iiberall 
aufig,  das  altn. /jT  fernis,  pj  ancilla  felten,  iui  Kigs- 
lal  wird  aber  J)>r  weiblich  gebraucht;  das  mafc.  pion 
Siein.  225.  226.)  bedeulet  fervus;  piona  fen'ire,  jpia  in 
jrvitutem  redigere,  auch  t)ionka. 

.  die  altn.  gefetzc  haben  purll  (fchwed.  dan.  irdl)  fer- 
ns, praMmnr  fervitus,  dem  aber  kein  fern,  entfpricht, 
kweuig  als  dem  fkalk  (es  gilt  dafiir  ambatt) ;  nach 
inmul  in  I)ra?ll  mit  feinem  weibe  pyr  alier  knechte 
^ID ,  Vgl.  das  von  Bidrn  2,  400''  angcfUhrte  fprich- 
"Ort :  pur  kimi  faman  pni'll  r»k  p^r,  fervus  anciiiam 
Qxit.  Dieft'S  wort  begegnet  nm*  nocb  iiu  agf.  prmll,, 
ngl,  thrall^  welche  felten  nnd  vielleicbt  erfl  aus  dem 
[ordeu  eingefUhrt  find.  Es  hat  wiederum  den  neben- 
Dii  eincs  biifen  inenfchen.  **)  In  fervitutem  redigere 
rffilka:  piadr  ok  pra^lkadr.    01.  Tr.  0,  1*21. 


•)  in   den   malb.   gL  wi  lex    fal.    darf  man    wohl  theu ,    fer- 

^^*)  ableituDg  dunkel;    aber  die  igalUnt  thracifohe  i^ldner  u. 
oeohte,  Itlmmen  bachil^blich. 
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ivenis,    miles,    d.  h.    fie    entfprechen    deni   ahd. 
hd.  kneht. 

kganz  ahnlicb  verliillt  es  lich  mit  drengr,  das  ini  Uigs- 
eiiien  fohn  des  karl  beneniit ,  hernach  aber  puer, 
molas,  miniller  und  felbft  nequam  bedeutet  Scbwed. 
.n.  drang,  dreng  famulus,  fervus.  Ein  den  Ubrigen 
llecten  abgehendes  wort. 

das  altii.  Inov  driickt  mildere   unfreihcit  aus,    haus- 

ide,    es  verhalt  lich  zuui   begiiffe  haus^'enoUeiifchaft 

famulus,   iaiuulitium  zu  faniilia.    Hion  ill  meLr  als 

und    wird   zuweilen  mit   eintb   freien   werjield  ver- 

!n,    vgl.   Niala   c.   38.   40.   43.      In   Deutfchland   ent- 

:hen   die   namen   /«'e,   lime   (Haltaus    SM)h.   UOOj   hie- 

und  hmmavn   (wie   heirath   und   heurathj ;    m^A.ri& 

lannis  et  bominibus  ad   nos    fpectantibus.     Gudenas 

197.  yi)S  (a.  1310.  1311.) 

amdfindlicher  zu  handeln  iil  voji  dem  ftlteHen  und 
^harden  namen  fiir  den  boriaen  diener,  womit  fdion 
len  lat.  |.^efetzen  gleichfam  ein  mittellland  zwilchen 
und  liber  bezeichnet  wird.  In  dem  lalilchen  lau- 
er  lidus  14.  6.  30,  1.  2.  38,  6.  o3.  1  (docJi  fchniibt 
iie  lex  emend.  14,  6.  littts)  fiirs  fern,  lida  15,  4;  in 
dem  ripuarifchen  62.  Utt43;  in  den  capitularien  meiilens 
iitus  (Georg.  474.  581.  582.)  daneben  lidus  (669.  Tbl. 
783);  in  der  lex  alam.  95.  1.  addit.  27.  liia,  litua;  in 
der  lex  Frilionimi  und  Saxonuni  li(us.  Das  bairifche 
und  burgundifcbe  hat  den  ausdruck  nicht,  das  langobar- 

rie  den  gleichbedeutigen  aldio,  doch  mit  verweifung 
das  fiank.  liius  (Georg.  1155.)  Die  von  liraft'  bei 
fal.  14.  verglichenen  hlT.  liefern  lidus,  kdus,  li/us, 
is  und  Inetus;  bei  lex  lip.  <i2.  liiusi  bei  lex  alam. 
lita  und  lida  (Diut.  1,  32'J.  333.  336.)  Das  be- 
ite  hamburger  privilegiuni  von  Otto  l.  (a.  937,) 
(ibt  lUus*),  Falke  trad.  corb.  p.  59  Iitus;  p.  661 
0.36)  p.  760  (a.  1121)  litOj  litones.  Frankifche  an- 
ri  fchwanken  zwifchen  lidus  und  liins  (oben  f.  226); 
leifammhuigen    gebcn     das     abgelcitcte     lidrmonium 


•)  aatfftUenil   werden   in   einer  nrk.  Otto  I.  von  939  lafli  und 
liti  unti^/ihieden:    pracdinm    in    proprioUiteni  damus  com  ftuuilia 
"  "Mm  XVTII ,   fervonim  XX,    Utomm  VlII,   colono    etiam    uno. 
ig  dp  jar.  client,  p.  i!20.     Waren    es    nnfreie  aua  verfchied- 
TOlksilammen .   denen   der  dialuctil'che   name    blieb?      Aucb 
una  antiq.  2,  485.  530.  3,  64  hat  lazzi  und  liti  gefondert. 

tm*i  D.R.A.   3.Au8g.  tJ 


rachr.   und   fricf.   Ut,  das  hd.  /a;  und  da 
lot  zu  exklilrcn. 

An    ln/,an ,    fflclif.    liitan ,    guth.    leUn    ha 
diicht,  es  fclieint,  auBer  deiu  ae,  ae  hu  rH 
thdiMdi   dafUr  2U   lli*eiten,    da£    der  litu 
[rdgcUJivntr  fein   mochte,    der  noch    nicl 
der    freiheit    filbig    war.    Und  dem  cdelri 
knocht   entfi)rftche   des  Tacitus  nobilis,    i 
tus^    fervTis    loben  f.  2127 1    fehr   genau.     I 
die  fnlm^in  oder   frila7,e   der   lex  bajuv.  7 
1,337.)  eim*  lila.    Enlge^n  aber  lleht,  da 
ncr    dcutfcheu  niundart  ein  Rarkformiges 
man   o»  dorli  aus  litus,    letns  folgem   ma 
mr    dvii    bc^ritf    von    diiiu(ra5.     nianumiQ'ij 
Uftl    und    far    luiiTu^    iVu  da:»  panic,  la^a 
bmuclu  wird:    dann,    daft  der  Ereigelafioe 
der  litus  kein  Ubertus  ilL 
Icli    will    dah«^r    eino    ceue    erkl&nmg  vori 
welcher   UtQ3  und  la^os   kurzcn    vocal   \ak 
Mn^nwm    fi*m»    odcr   knecbt    bcdeuteiu^ 
r*T  als  das  bekannte  adj.  M 
.    agf.   lit.    altn.  latr.     Di 
ImM,   in  gagmfau  zn  d 
I  ...  ;octis,  €«ler  iA,  fcbeint  hdi 

b^,   der  la^oAo,    le^ 
<ta  liwefmif,   fpAtt 
WMiamaU 
ffttt   MB   IIBm 
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dft  la7,i;er!  du  Ia7,^e!  a.  w.  3,  169  oder  auch :  dii 
^edhic!  fragm.  36*=  d.  h.  du  elender !  wie  bei  dem 
Hzer  annaliflen:  lerve  nequam!  Pertz  1,  330.:  niiiedinc 
er  ill  ebenfalls  von  dem  adj.  niUede  ffegiiis),  fich  felbll 
kla^ende  un^ltickliche  rufen  aus:  ich  arme  miiedc!  ich 
tner  maediiicl  En.  90^  und  wir  baben  0.  als  parallel 
t  inanahoubit  die  redensart  braurhen  gefeben  :  bi  uiifih 
}adHn  flcalha!  Endlirh  heilit  Snorra  edda  p.  33.  der 
1  knecht  Ganrflafi^  ibre  magd  Gdvylot  ^  der  gangfaule, 
\  gaiiKfaule,  in  welchen  beziehuntisvollen  nanien  eben 
Ter  latr  (piger)  lot  (pi^^a)  (leckt.  Aus  diefciii  be- 
ridigen  beiwort  der  trftj^en,  langfameii,  fpflteii  knechte 
i  fich  ein  name  fur  den  Hand  uberhaupt  und  zwar  in 
utfchland  fOr  die  mittelclalle  der  borigcn  arnien  leute 
Avickelt.  *)  Das  Icliwanken  der  vocale  a  und  i  (denn 
Vheint  e)  in  lat  und  lit  UlBt  lidi  nur  be^reifen,  wenn 
n  die  ^undla^e  eines  verlornen  ftarkeii  litaii,  lat  \or- 
[tzt,  fo  dafl  Gch  beide  foniien  litus  und  latua  ver- 
wie  drinc  und  dranc,  twine  und  twanc;  oder  wenn 
b\;;ns  (gotb.  lets)  anp:cnnmnien  werdon  iniiHe,  wie 
und  gaba.  Fur  lets  fcheirit  fo^ar  die  roni.  fchrei- 
laetns. 

den  Langobarden  hieB  der  litus  aldius,  ahUo,  die 
a  aldia,  dldiana^  wie  viele  llellen  ihrer  gefetze  leh- 
n:  die  aldia  lleht  doppelt  fo  bocb,  wie  die  ancilla.  1. 
Jth,  206.  208.  209.  210.  211.  Diefe  benennung  fcheint 
ich  bei  den  Baiem,  die  kein  litu.s  kennen»  ilblidi 
wefen  zu  fein.  in  den  urk.  2(j.  2s  bei  Meichelb,  (aus 
!m  8,  jb.l  findet  (ich:  cum  libertis  et  aldionibus,  n.  44, 
mulos  ahotics;  lo^ar  eine  oberrAchlifche  von  1239.  bei 
skmann  Anhalt.  gefeb.5,  71  liefert:  litones",  altiftae,  een- 
ales.  In  der  langob.  gloife  wii-d  aldia  erklart  diu-i-h  de 
itre  libera  nata,  nacb  I.  Rotli.  206;  beini  Papias  ulditis 
trcb  :  qui  adbuc  fervit  patrono ;  in  einer  bei  Ducange 
2y4  boigebraitbten  alten  gloffe:  ahliufi  llatu  liber,  li- 
trtus,  euin  impolUione  operaruni.  Afdo  ill  auth  eigen- 
4ne  bei  I'aul.  Diac.  An  alt  fvetus)  darf  tnun  wohl 
cht  denken,  eher  an  das  rpanilche,  vermutblich  gotbi- 
Eie  ald^a  (pagns,  vicus)  ald<!*ano  (paganicus,  ucanus), 
jUeicht  an  alpino,   alpjino  Q)aganica  ?)   im  goth.  calen- 

■■lyrrviM  aus  fervatus  in  beUo  zu  deutea  Ul  gewis  unbeliol- 
r^wie  wCDii  es  zu  furuM  geliorte?  das  v  fiillt  der  aWcitung 
beim,  vgl.  arviim  mil  aro ,  fffclvus  mil  fains,  ccrvua  mit  ahd. 
•n%   etc.      Vewandtfchafi   mit    fero ,    *Kptii,  ttgt^ot   konnte    dabei 


(land,    knechic,    benennutujen. 
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I  dienlle  fein,  auf  fein  geheifi  horen,  in  der  Edda  6l>» 
ltd  es  fogar  mit  dem  knechtifchen  in  der  miihle  niahlen 
ifammcngcflellt.  Die  roniifchen  horigeii  heiBen  clientfxs 
i.  cluentes,  von  cluere,  Kili/6»K  (Jewohnlich  ftehet 
fhorige,  die  den  befehlen  des  hofs,  welcheiii  He  pflich- 
%  find,  gehorc/ien  mUfion ,  dazu  gehoren.  Ahnlich  ill 
huldig .  hoffchuldig.  Kiiull.  liiirlgk.  p.  85.  Hii.  fervitis 
nditionis,  quod  vullchuU  dicitur.  id.  p.  370  (a.  1319); 
\lhof'lchMig  p.  500  (a.  1422);  vullchuldiih  Wigands 
•chiv  bd.  2,  17,  18.  21, 

\.  ein  altn.  adj.  fUr  knecht  oder  unfrei  hat  aber  ftren- 
tren  wortllnn:  dnnudugr  (die  ahd.  fonii  ware  ananotac?) 
em.  259»  d.  h.  der  an  band  oder  fel^el  iH,  dvayxato^; 
18  fubll.  anaud  (ahd.  anan«')ty)  btMieutet  zwanj^,  t^ebun- 
inheit.  Sam.  84*"  Anaud  oc  pnelkaii.  01.  helg.  cap. 
i4.  Die  fchreibung  der  allfchwed,  und  dan.  gefetze  mit 
►ppeltcm  n:    annodugh,  annodugh  (Ihre  I,  'J8)  annothog 

es  den  erklarnrn  Tehr  erfchwert*),  ill  uher  vii^lleit^ht 
•wertiifh;    aw   kann   iiberbleibfel  der  alten   fonii  far 

»n.  Gewuhnlich  fcheint  annodif?  gleichviel  mit  thral, 
nige  mal  wird  unterfchieden  und  jenes  von  dem 
ieffs^efangnen  knecht,  diefes  von  clem  eingebornen  ge- 
■auclit. 

i*.  mildere  benennuns  iil  nmndling ,  fchiitzlinK ,  der 
Ji  unter  munl^  nnindibiirdium,  patnmat  befiudet;  der 
itron  lieifit  muntporo ,  muntheiTo ,  der  client  munt- 
an,  mundilio  (Ducange  f.  v.)  Hierher  geliort  das  oft- 
driK'kto  privilegium  Otto  1.  de  libertate  loci  vom  jahr 
7 :  Ci  vero  aliquis  ex  libortis  voluerit  jam  mundlhuj 
^itas  fieri  aul  etiam  colonns  .  .  .  Iiabet  potoHatem 
B  Uberos  (I,  libertos)  et  jam  mtindilhujos  monafte- 
IKd.  Lindenbrog  privil.  archieccl.  haramahurg.  mOO. 
[40-  Gednu-kt  Heht  jnmnmyullhtg ,  Spelmann  und 
an^6  fiihren  es  im  J  auf,  ich  wei6  aus  dem  jam, 
man  es  nicUt  fur  die  iat.  i)artikel  ninmit,  kaum 
zn  machen:  der  misveriland  fcheint  aber  alt, 
\uch  die  wiederbolenden  urkunden  lleinrichs  2, 
)3.     101 4   geben :    litis  fcilicet    et   colonis   atque 


ia     (lAborArc)  oan  (labor)  Jcii/n«  wohl  in  betracht ,    (zumal 

.    jli-y/f-Zi   Wnen   arbcitsknecbr  hedeutot)    wpnn   (ich    einc   ab- 

l»     yr  d^rik^'^    JieMe   mler  dup  gufammdnCeizun^  aim    audugr 

'"^ -,/>/j<?/^''> .    '■t^'clj  an  fl-fc,;,)  i«it  dem  fubft.  auaud  ver- 


jtraJ'* 


»fl  urbelt)  '^ 


unterwftrfigpn  dienftlfute ,  die  unfreiei 
mit4^>rth;in  K«gcn  feinen  bun  nemit  6 
KoltHTi  |K  i:(5.  Bekge  hat  Hahans  5^ 
feUen  anne  leote,  oder  veHtirken  es 
haod  0«  ^e^ift,  dsfi  die  edeJleote  gtfrn 
luit  ihren  landlideln  o.  mit  ikren  n^tm 
(«lb(l  tL  nit  nf  der  Araftoi.  DaxtbeiBi 
nibd.  K^ichi^n  nicbt  tdXim  ni  Hft 
anMDM  gcfckiMoi  MA,  s.  h.  MS. 
bair.  wk  K  107^  io  wnmfc  kb 
^recbl^,  2,  XX,  XXn, 
dkvticber  ttrimad^ft  das 
levte 


laattoi 


17.    «9i>i   (ITahk   IS.  If.  ItX  ift.  1 
bWir    ^    urn,     mek    blrtv   liai 


icnnimgen. 


e   das  gegentheil   ausdrlicken.     Sie  heilSen  daium  ein- 

Ine ,     llngidares ,    joUvugi .    difperfi ,    lunderliutv ,     die 

keiner  genofienfchaft  ftehen:    fervi  et  ancillae  fifigu- 

jres.    Kind!,  p.  386  (a.  1328)  /onderhvte.    Kindl.   S-  "iV- 

mB.    und    iiiunil.  beitr.  1 ,    1  ll»  - 1  :^4 ;    fandtrludi:     laien- 

^fcctrinal    p.  148    (wo    fehlerhaft    fuderlude);    eiydimfigc, 

mnitfftige.   Dodm.  p.  774.  77  J.    Ualtaus  290.  Kindl.  p.  417 

K  1338)  p.  553  (a.  1419)  cinlopen   lUde.     ib.  p.  367   (a. 

^119)   einlukc  Richard  v.   bauernfi^iU.  p.  207;   cum   man- 

dpiis,   manlionariis  et  honiiiiibus   qui    Milgariter   lo»jun- 

Itre  feu  cnhmkc  lode  vocantui*.     Kindl.  p.  313  (a.  1283.) 
ts  demfelbeii  gninde  her  rilhil   die  altere  benennung 
haifMdi    (d.  i.    hagellolze)   llinciuari    aiinales   ad    a.  869 
ei   Pertz  1 ,  481    und   regillr.   pnimienfe    bei  Hontheim 
664,   wo  die  erklarung :    agricola  liber,  qui  non  tenet 
editatem   a  curia.     Oft  aber  Ilehen   folche   einlaufige 
bt   den    freien   leuten,    fondeni    andeni   hiirigen    oder 
echten,    die    verheirathct    und    angereBun    lind    (conju- 
ii   et  mantntes)   entgegen.     So  unterfcheidet  eine  urk. 
i    Ried   nr,  21    (a.  821)   manentes   und  mancipia  fitt' 
'aria. 

verfchiedne  naraen  entfpringen  aus  den  leiftungen, 
zn  biirige  gehalten  find.  Dahin  recbne  ich  die  bivr- 
don  des  facbfifchen,  die  herjdda  des  frielifchen  rechts. 
Altelle  erwahnung  gefehieht  ihrer  in  einer  urk.  von 
O'JO:  infuper  fucrunt  ibi  omnes  biergcldon  de  illo  pla- 
nbi  haec  facta  funt,  et  Siwerc  fuit  ibi  cum  omni- 
bitrycldon  de  Slidufun  et  Alfger  et  Henuninc  cum 
omnibus  himjcldon  qui  in  comitatu  eoruiu  nianent. 
Mofer  Ofnabr.'  2.  doc  39.  p.  207.  20S.  Sie  werden  hier 
von  den  fervientibus  getrennt,  eben  fo  gut  aber  nnch 
von  den  freien  in  einer  urk.  von  1096:  nobilea,  liberi 
et  omnes  hcnjildi  ad  praedict.  placitam  pertinentes.  Mo- 
fer  3,  XXll/  Der  Sfp.  3,  45.  64.  73.  80.  unterfcheidet 
n  biergcUic  (die  hochd.  ausjraben  fehlerhaft  bauer- 
lle ,  die  iat.  iiberfetzung  i)aganus)  von  deni  fchiiffen- 
ar  freien;  die  bufte  des  letztem  betragt  30  fchilling 
pfenninge,  das  wergeld  18  pfund,  die  bufle  des  bier- 
gelde  15,  das  wergeld  10  pfund ,  wogegen  hier  der  late 
zn  20  fchill.  6  pfenn.  1  hell.  buBe,  aber  nur  zu  9  pfund 
wergeld  angefetzt  ill,  nach  dem  alten  verhaltnis  der 
halfte  (f.  274.)  Die  biergelden  heilien  zugleich  auch 
pfleghaffe^  Ilehen  unter  des  fchultheiBen  gericht  (des 
fchultheifen  ding  foken)  und  ihm  werden  feine  biergel- 
den  mit   acbt  fcliill.   gewettet   (3,  64.)     Gerade   fo  wird 


ba; 


/land,    htechie.    hefwnnungcfi. 
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bedeatet  auf  ahd.  agricola.  gl.  emm.  408  (wo 
ncho,  wie  fonft  fceincho  f.  fcencho  etc.)  oder  hirte, 
\ko  bootes  (fiowtiji;,  (iottiig)  gl.  blaf.  32"* ;  Wolfram 
irbindet  bftliute  und  enl-eu.  Pare.  3529.  noch  jetzt  ge- 
JBUcht  man  in  Oberfachfen  und  MeiUen  kieinenke^ 
v0cnke  fur  kleinknecht.  groBknecht;  anke  in  gemei- 
ir  mundart  batter.  Keinek  von  der  Meifiner  herk. 
ittenb.  1575.  p.  91.  vgl.  Frifch  1,  228.  der  dabei  ana 
t.  ancus  und  ancilta  erinnert.  richtiger  daditc  man 
ohl  an  das  aim.  eckill  (viduus)  eckja  (vidua,  Ichwed. 
ika)  fo  daii  in  dem  wort  der  begi'itf  der  ledigkeit  lage, 
:J.    bageftolz   und   fveinn   (tyro,    puer,    coelebs)    vorhin 

r8,  18. 
latit/idilo,  colonus,  indigena  0.  II.  2,  45.  gl.  doc. 
-  aucli  lamJftdcliriff  N.  104,  '25  bezeichnet  nach  dem 
)itrum  einen  im  lande  angel'eBnen ,  eigentlich  alio  ei- 
n  freien.  Erl't  fpater  wui-de  es  ublicli  und  vielleicht 
ir  in  gewiilen  gegenden  (Heflen ,  Wetterau) ,  lich  dar- 
iter  den  blolien  bePitzer  zu  denken ,  dem  das  gut  auf 
lU  und  zins  geliehen  wird :  villanis  in  Hole,  qui  win- 
uf  biberunt ,  \-ulgare  jus ,  quod  lantlidelinreht  dicitur, 
I'iet.  Wenk  3.  nr.  141  (a.  1250.)  Viele  belege  bei 
iltaus  1181.  1182.  und  in  Lenneps  belondrer  fchi'ilt. 
18  verb&ltnis  ill  dem  des  meiers  fehr  ahnlich. 

1.  auch  der  lat.  ausdinick  manjHmarins,  manfuarinsiy 
lUijiialis  fagt  urlprUnglich  nicbt  melir  als  bebauer  des 
Mas ,  woduri'h ,  wenn  der  nianfus  ingenuiiis ,  nicht 
Hlia  lit,  kein  verbaltnis  der  horigkeit  begrundet  wird. 
3n  gleicbem  rang  lit  das  deutfche  hubucr,  ftiibtier, 
fner ,  hufdtng  (bubarius) ,  der  die  hube  flmoba)  be- 
zt  und  baut.  Weil  aber  auf  dfui  nianriis  uitd  der 
.be  hautig  unfreie  faiien ,  bezeichnen  beide  bmiemiuu- 
oft  den  unechten  eigenthiimer.  Wegiiu  der  ahn- 
jit  zwifchen  buobe ,  hobe ,  hufe  (manfus ,  jugerumj 
lerd.  hob  (curtis)  werden  bubner  und  hof- 
verwedifelt. 

IMJ,    Inirnni    nennt    das    PrUmer    regiller 

Heillerbacenfis.     fcara  ,    fchar  ill  gi*ex  ,  co- 

Itaus    meint,    fohamianner    feien    die    fchar- 

lenft  verfammelten   hurigen;    aber   jcarn  be- 

fQr   liub    io    >iel   als  froluie  und  fcaraui  fa- 

nbd.    fcbarwerken.      Gcnaueres    belVimmen 

^e :  Icara ,   angaria  in  equis  et  aliis  fervitiis. 

S3;   fchara  ad  porcos,   in  illva,  urk.  von  838, 


mid  DdgJcftuB^  btiet  fiwohl  als 
m  ei»«r  srk.   too  903  verda  fimimtmw 
dJMfadqi  si%^tec    Mekkettu  1,  51  md  nr 
(a.  1057.)     &  find  fie  iwfiffiwyf ,    die  in  does 
Inft  ODd  bnt  ftebeD, 
(a.  1407K  ^ 

257  <a.  1406);  viewohl  aadk  Add* 
of  oUe  iwiriartklwi  gctai  IdnmHb  (N&.  1 
vtidfi  die  dntai^  dm  ^   Idifofd   (IvoUiaT 
ptien  (obca  L  29a.) 

39.    on  fcliifgfr  bum,  Amk  aar  n  fpAtcioi 
nildMfl  vk.  nd   ■liulliiMuii  vd  Mf  oner  t 

fo  vie  Ban  ba 
filrnete  vsL 
1^  1»4.  iaiamk,  binuHlie  m  der  iMbIkU, 
der  henr  ttaUi  nod  tanoc^ige  iad  die  dieCer 
Mterwuriben.  HalUos  ll±^.  1I>3.  Bd  BiU  1 
1530)  kmrmmehs ;  eormedas  f(»h«re,  Cact 
6S4^ 

90.    idtter, 

keisieii  Totten  anate,  kcne  Inbe 
tea   aaf  aofaatette    (kot)  ^andbea 
fdvtakt  ifid.     BaIUbs  112».  112^ 


Hahaas  1S7 

—    «  ■  ■  ^_ 


jkmd.    knecfde*    benrnnungen. 
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$.  23,  227.  Schon  N.  118,  19:  inqtiilinus  ego  fum  in 
ra.  da:;  ill  der  eigen  hus  ne  habet  u.  er  anderes 
innes  fddCire  ifi. 

tagclohner ,    tagacerrhtcn    Reheii    iin  8fp.  3,    44,  45. 

buUe    und   wergeld   noch  uiiter  den    laten.     In    Bur- 

ird    von   Wonus    fauiilienrfccht  heiUen    Ge  ?i.  10.   dage- 

rdtts,    dagetmrda;    dafi    das    dagewardmn   barter   iil 

;  die  tifcalinitat  folgt  aus  S-  -^• 

die  abgaben  nmften  bei  tag  und  fonnenfchein ,  d.  h. 
r  fonnenunter^^ang  entrichtet,  die  meiileii  dienlle  auch 
r  bis  zu  fonnenuntertfang  geleiflet  worden.  In  den 
lunfchweigifchen  dOrfern  Supplingen  und  Haninier- 
dl  gibt  es  kothfalien  ^  welcho  /ofitwnkwkef  ihollftnd. 
ikei ,  bauer ,  tlegelj  genannt  werden ,  well  lie  ptiichtig 
d  von  juhannts  bis  niichaelis  tAglich  init  hnrke  und 
:.hen  zu  dienen,  doch  nur  bei  fcbeinender  fonne;  fftUt 
;enwetter  ein ,  fo  gehen  lie  fogleich  voui  dienlle.  Die 
aenite  fetzt  heit«?ren  himinef  voraus.  Vennuthlich 
It  Abnliches  in  mideni  gegendcn. 

■  altn.  hryti,  proums ,  difpenfator  (Sffim.  258*'),  agf. 
yKa  desgl.  z.  b.  vinbrilta  caupo ,  foderbi^tta  pabula- 
r,  alfo  ein  Imf  und  Imusbeumter.  In  den  fchwed. 
n.  gefetzen  beinahe  ganz  was  bei  uns  der  meier,  ein 
licus,  colonus.  hrgii  Yeftg.  arfd.  16.  0%.  drap.  14,  5. 
in.  bryde.  Jttt.  1,  32.  2,  G7.  77.  Das  wort  iil  von 
ytja  zeritttckcln,  austheilen  abgeleitet  und  diefes  von 
iota,    breeben.      Ilim    entfpricht  ungefAhr    daft    fern. 

ri,  fchwed.  deja  (villica). 
foftfif   altn.   atunums ;   in    den    fchwed.   gefetzen  ill 
^e  ein    im    baus  erzogner  kneeht ,   der   niilder  beban- 
It  wurde ,  als  prael  und  aunodug.    Ollg.  arfd.  29.    Na- 
res  gibt  Ihre  p.  526.    fojirman  Sam.  226**. 

tfletfcpringr   altn.   einer  der   fich  und   fein  vermogen 
lebenszeit   in   gewalt   eines   andem  gibt   und   daftir 
ucbt   ausbedingt;    von    del  (domus)   abd.  ilezi.     Das 
fera  u  tiet,   a  flat   fan'L     VeJtg.    iordb.  6,  2.    fldt- 
""o.    Skanei.     Der  ffutl'm-ifirj  war  gewobnlich  ein  alter, 
licher    mann ,    der    mit    feinen    verwandten    nicht 
mmen    konnte;    das  Ollg.    arfd.  12.    nennt  ihn  gidf- 
(fervus    dedititius).      Dan.    jlcdforing  ^    tladforing. 
1,  32. 

varnadr  altn.  faniilia  fub  protectione  heri,  dan.  vor- 
vordned.    In   Seeland  war  feit  deui  15.  16.  jh.  der 


m  diener,  die  jangfrau  magd,  die  d 
kind  (fvein,  pner,  nat^)  knecht;  hiu  f 
fchaft,  (.'benfo  varnadr  (vgl.  faumlus  u 
llolz,  €inladit,'er  zofrleich  Iedif<er  t 
babe  *)  zugleich  knabe ,  knecht ,  hirte 
Iftbft  (wie  pardon ,  vgl.  Schmeller  ba 
mUndliliiig  zuglekh  diens  and  pnpillns. 

b.  aber  audi  andere  benennnngeii ,  we 
fchaft  betrefi'en,  hat  der  unfreie  gemei 
z.  b.  nipier,  bryti  und  dcin  freiem  ii 
dienll  gebiiiiren  kiiechtifche  nanien.  S< 
von  edeln  miiuflerialen  gebraucht  werde 
765,  2.     vgl.  Sdnneller  1,  35.) 

c.  wir  werden  fehen,  da6  die  freilaBun^ 
aber  vollfrei  macht,  der  libertws  iuin; 
hOriger  litiis  erfcheint  und  zu  abgabci 
In  dieA'in  linn  ill  begreitiich,  warum  i 
fdmiki ,  biergeldtin ,  wahrend  fie  nebei 
aufgefQlirt  Jlehen,  zuweilen  liberi  heil^a 

B.     Griituh  der  unfrciheit.  M 

1.     aller  kneditfchaft  urfi>ninjr  id  h-icg 
Kin   volk    koiinlc   aus    lauu*r  froien   be 
nbcr   kricg  geftthrt   und  foinde  beliegt 
mit    gleidieni    rec.ht   unt-er    fidi  fortlebei 
/atujnc     ( altn.    hernuminn ,     hertehvn) 
geopfert ,    itder   verkauft,    oder  blieb  al 
linger    wohnen;    feine    kinder    waren    \ 
Den    man    in   der    i'chlacht  tiidtcji  darf, 


fiand,    knechie,    urfpr^ng* 


S21 


gem  wnrden  10  enthnuptet  die  flbrigen  ge- 
__  Jiiiiisvik.  <ai).  ir».  Sidonius  A]>oll.  lib.  8.  ep.  6.: 
fSaxonea)  priusquam  de  continent!  in  patriam  vela  la- 
xantes  hollico  niordaces  ancoras  vado  vellant ,  inos  ell 
remeaturis ,  dccimum  qtianqui-  captnruin  per  aequales 
et  cruriarias  pocnas,  plus  ob  hoc  trilli  quod  fuperltitiofo 
rito  nerare,  fuper(|ue  coUectani  turbain  perituroruin  mor- 
tis iniquitatem  fortis  aequitate  difpergere.  Oder  es  gait, 
ftatl  des  loBes,  ein  andrer  maBllab,  vgl.  die  fage  voii 
Chlothar  and  Dagobert  (oben  f.  104.);  erwachfene  fielen 
unter  des  liegers  fchwert ,  unmUndige  in  gefangenfrhaft; 
paberes  omnes  interfecti ,  pueri  ac  pnellae  captivitnti 
Ifrvatae.  Wilik.  corb.  p.  1(J.  Wahrfcheinlich  wurde 
von  jeher  in  behandlnng  der  kriegsgefangnen  ein  niiter- 
fchii^d  ueniacht  zwifchen  fprachverwandten  nahen  uiid 
freniden  fenien  viilkern;  der  knechtfchaft  entgiengen 
die  nachllen  nicht.  Beifpiele  gibt  Gregor.  tur.  3,  15. 
Beda  4,  22.  andere  find  bei  Heineccins  gefHininelt  fan- 
tiq.  II.  1,  422-432.)  Joniandes  fagt  von  dem  fiegrei- 
fUen  Oothenvolk:  Tub  cujus  faepe  dextra  Vandalus  ja- 
cuit,  O^tit  fub  pretio  Marcomannus ,  Quadoruin  principes 
in  la-vitutem  redacti  funt.  FOrllen  und  edie  des  fein- 
dc8  wurden  zu  gemeinen  knecbten,  ihre  frauen  zu  mftg- 
den ;  bekannt  ill  Gudrunens  rUhrende  fclaverei ,  in  der 
Landntoa  cap.  16.  p.  108  heifit  es  von  einer  irifchea 
konigstochter  und  ihreni  fohn :  Sigardr  iarl  t6c  |)o  at 
herf&ngi  oc  piatit.  Keine  llelle  lehrt,  wie  man  es  init 
gefangnen  priellern  bielt.  Gewann  der  fieger  zuj^Ieich 
feindliches  land,  fo  traten  niildere  verhaltnille  ein.  Der 
ROmer  muHe  dem  Gotben  und  Burgunder  einen  theil 
(fors)  des  gmndeigenthums  abtreten»  das  fibrigc  behielt 
er  als  freier  mann  und  hiefl  gait  (hofpes).  Dafi  anch 
der  Rotner  ini  frankifchen  reicb  ,  wo  nicht  einmal  fortes 
flattfandon .  frei  blieb ,  beweill  die  fortdauer  der  romi- 
fcben  vcrfulJung  und  d:ts  wergeld  des  R«)nu»rs  im  fali- 
fchen  gefetz.*)  Sachfen  wurde  von  den  Franken  nie 
ganz  und  in  der  weife  bezwungen ,  dafi  cine  landver- 
theilong   eingetreten   ware:   einzelne    itriehe    kainen    iin 

peg  hflrter  weg  und  verloren  ilirc  einwr»hner  durrh 
hning    in  fremde  gegenden;    SaKones   lubacti  et  ter- 

8  ex  eis    homo  translotus.     ann.  fuld.  (Pertz  1«  351.) 


^^  ')  7gl,  bier  Oberbaapt  Sartorius  de  occupatiooe  et  diviiioDe 
B^roniDi  romabonim  per  barbaroH  germanicae  uirpis.  couim.  Get- 
ting, recent,  lom.  2.  3.  5. 

Qrimm'a  D.  R.A.   3.  Ausg.  X 


^     und    vilen,    viln ,    gen.   vilne ,    ftir  ancilla  voi 
felten  ,     diefer  haafig   und    felbll   in  den  gefetzen;' 
rerliAlt      ficL    zu  xil ,    wie    {jeoven    zu  peov.     Heide 
rflren  ,     da    ficL   in   den  vervvandten  dialecten  nichts 
Slibares     zeijrt*),    unerklflrlidi,     wenn    man    nicht 
It       wie    ich  gramm.  2,  171  gethan  habe  ,    dafl  vil, 
veal  ,  vealh ,    d.  i.  lionio  wallicus,  Britte  entHellt 
i/t-       ^cov  vealh   heifit   in    des  Ine  74.  gefetz  ein 
jr  "  knerht.      Beflfltigt    wird    die    vennutbung  da- 
da/*     Jn  dein  adj.  die  fona  viU/c.  f.  vealifc,    yeal- 
12    die   geWfthnhcLe  ill,  vj^I.  leg.  In.  32.  54.     Ahn- 
hflltiiiiOre     erlVheinen    bei    den    Teifalen  in  Poitou, 
oten    in   Sparta   und  Uberall  wo  beliegte  im  h\nd 
Es     fraijt    fich ,    zu    weklier  zeit  man  aufgehoi't 
krie^sfj:eifangnen    als   knechte    anziifohen  V     yegen 
nd    heiden  inj    neunten ,    zebnten  jb.   \vurde    wob! 
t  zuletzt  ausgeilbt  (vgl.  Eicbb.  recbtsg.  S- 1  *-'*>).    Das 
fide   ritterwpfen  ftnderte  die  ganze  kriegsart.     Der 
tetter  bot  ficherbeit  (gab  fianzej  und  wiirde  alsdann 
Oder  bloS  als  geifel  fortgefabrt,  obne  da(i  dies  leine 
^e      freiheit    beeintraditiKle.      Scbon    in  den  Nib. 
Ountlier    die    gefan^jncn    SacbfenfarHen    Liude- 
Liudeger  als  bloBe  giVlle  und  geifcbi  und  entlftlH 
l^y,    '■*•    2*^^  3.  2.50,  1;    im    augenblick  der  ge- 
bme    bat  jener:    firb  leben  la/^en  I8S,  1  und  die- 
frides   210,  2.     Altere    fitten    zeigt  das  lied  von 
die     konigstocbter    wird    mit    ibren    jungfrauen 
t    und  ,    nacbdeni    lie  licb  freilich  geweigert  bat, 
ipr     die    hand   zu    bieten ,     zu    genieiner    magde 
ebalten. 

Igende  onterfchiede 
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^fiiedcrlaffung  untcr  nnfreku.  Wer  da  feiiie  wob- 
ong  aufftblAiit ,  wo  er  mit  freien  keine  ^^eineinfrliaft 
at,  bloQ  bei  hOrigen  lebt,  verliert  die  freibeit.  Von 
*lchen  j^ej^enden  heiBt  es :  die  Inft  mticht  eifjert,  Ei- 
jnhart  p.  73.  Der  bejrrifT  des  niederlafiens  wird  zn- 
feilen  fo  gefaBt,  daB  (icb  einer  ein  weib  nobine  fund 
ann  tritt  ei^entlicb  hfirijjkeit  durch  boiratli  ein),  billt 
r  Cwh  ledit^  an  dem  ort  auf,  fo  rcbinlt*ts  RMiier  i'lviheit 
icht:  zum  erilen  To  ill  recbt  u.  herkoinmen  in  dem 
Off  zn  Ottenheini,  weldier  mannsiiaine  oder  knabe  un- 
erandert  ill,  nocb  dhein  elich  wib  hat,  derfelb  ill  koi- 
er  herrchaft  wtuitn*  von  Gerol/.ecke  not'h  von  Law. 
erbunden  zu  bulden  noch  zu  fchweren ;  aber  fobald 
nd  wan  er  ficb  verandert,  binder  weicbur  der  itztge- 
anter  berfcbaft  er  dan  di  erU  nacbt  bilit,  derfelben 
lerfchaft  foil  er  hulden  and  fworen.  Ottcnheinier  w.  Diis 
leifit  ftch  beherren.  Zuweilen  ill  aufenthalt  von  jahr 
,nd  ta^  erforderlicb.  Die  I'olcberi^ellalt  neu  erworbnen 
interthanen  beifien  ivUdfanffc,  wildfliiffcl ,  wifd/lk-gef, 
achfiehen  (Oberlin  2032.  TroUlVb  2,  1.19.  Lf.  3,  .183. 
ipeidel  f.  v.  leibeiii^en)  d.  i.   in  der  wilde  beiiimirrende 

refangne  menfchen. 
ergehtoifj,  fervus  drdltUins  altn.  giaffrepl  Einer 
,v.»  Allellen  arten  erwalmt  Tav.  (Senn.  24:  ab'am  e\er- 
ent  tAnta  lui-randi  perdendive  tenieritate ,  ut ,  iiuum 
«mnia  defecerunt,  extrenio  ac  nftviflimo  jactu  de  liber- 
ate ac  de  corpore  contendant.  victus  voluuianam  fer- 
itutmt  adit,  quamvis  juvenior,  (|uamvis  robuftior  alli- 
ari  fe  ac  venire  patitur.  ea  eft  in  re  prava  jiemr-acia; 
pli  fideni  vucant.  fervos  conditionis  luijua  i)er  eommer- 
iu  tradnnt ,  ut  fe  quoque  pudore  victoriae  exlolvant. 
is  gab  aber  f^ewis  niancbe  andere  vernnbiBunfr,  z.  b. 
miatb  und  buni^ersnotb ;  fuMrbanf  fe  pan]»eres  /ir- 
iiiot  ut  quantubincunque  de  alimento  porrifrerent.  Gretr. 
PTon.  7,  45.  Lex  Frif.  11,  1:  fi  h'ber  homo  jpoutmwa 
ohtnta/e  vel  forte  iiereflitate  coaclns  nobili,  feu  libero, 
au    etiam    lito    in   perfonam  et  in  I'ervitinm  liti  fe  fnbdi- 

rLex  bajuv.  0,  :J:  ut  nulhun  lihennu  Iico;it  iiifer- 
.  .  .  qaamviB  pauper  lit,  tamen  libertateni  fuaiii 
on  perdat  nee  bereditateni  fuani  ,  nili  ex  fpontanca 
oUintatc  fe  alicui  tradere  voluerit,  hoc  poteftateni  ha- 
teat  faciendi.  Nach  einer  formel  bei  Marc.  2,  28  erj^bt 
[ch  einer  dem,  der  ibn  von  einer  todeslbrafe  losgekauft 
lat:  et  ego  de  rebus  meis,  unde  veftra  beneficia  repen- 
lere   debuilTem   non  habeo ,   ideo   pro  hoc   flaium  inge* 
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%lt,  DaB  captivi  und  dedititii  verkauft  wurden, 
bier  nicht  gemeint,  denn  diefe  waren  durch  die  ge- 
fangenlchaft  und  ergebung  uiifreie  und  als  folche  ver- 
icaufbar.  Es  gab  uber  auch  falle,  wo  an  fich  freie  durch 
j:ezwujigene  hingabe  in  knechtfdiaft  geriethen.  Freie  hin- 
ffegzugeben  hatte  nun  in  alteller  zeit  niemand  befugnis, 
lis  der  luann  und  vater  die  frau  und  kinder,  welche 
ich  in  feiner  gewalt  befanden.  So  gaben  die  Friefen, 
lachdem  lie  ihr  fahrendes  und  liegendes  gut  erfchupft 
aatten,  urn  den  aiiferlegten  tribut  z\x  zuhlen,  zuletzt 
Sranen  und  kinder  in  kjiechtfchaft :  ac  prinio  boves  ipfos, 
Mox  agros,  pollrenio  corpora  conjugum  aut  liberorum 
fervitio  tradebant.  Tar.  ann.  4,  7'>.  Da  dem  vater  das 
rerht  zulland,  die  kinder  auszufetzen,  hatte  er  aurli  das 
jeringere,  lie  als  knechte  zu  verkaufen  oder  aufzuziehen. 
[m  Norden  traf  diefes  fchickfal  hauptl'achlich  uneheliche 
>der  folche  kinder,  die  ein  freier  uiit  feiner  eignen 
uagd  gezeugt  hatte,  Caloniub  p.  17.  18.  Unbefugter 
veife  gefchah  es  ohne  zweifel  weit  hftufiger.  Es  wur- 
len  kinder  geftolen,  geraubt  und  in  die  freinde  verkauft; 
lie  gefetze  verhftngten  flrafen ,  d.  h.  den  verwandten 
unite  das  wergeld  entrirhtet  werden ,  abcr  wcr  rettete 
ille  opfer?  vgl.  lex  Angl.  et  Werin.  7,  5:  qui  hominera 
ibeiiun  infra  patriam  vendiderit  etc.  qui  liberuni  extra 
bltun  vendiderit  etc.;  lex  alam.  40:  li  quis  libenun 
>xtra  terminos  vendiderit,  revocot  eum  infra  provinciara 
•t  rollituat  eum  libertati  etc.  i\  autem  revcicare  enni  non 
lotuerit,  cum  weregildo  eum  parentibus  folvat;  ebenfo 
it.  47  vou  frauen.  Lex  bajuv.  H,  o:  li  quis  ingenuuiu 
endiderit. 

K  ftmfc.  Wer  ein  fchuldiges  wergeld  nicht  zahlen 
connte,  mufte  nach  einigen  gefetzen  zuletzt  kinder,  frau 
Jnd  fich  felb/t  in  kiiechtfchaft  geben.  lex  bajuv.  1,  11. 
liefer  fall  kann  gfwillennaBen  untcr  o  und  (J  gerechnet 
erden.  Inzwifchen  zogen  auch  andere  vergehen  ver- 
lil  der  freiheit  oder  niederdrUckung  aus  geringerer  hii- 
ifkeit  in  bftrtere  nach  fich.  Beifpiele:  Wenn  einer  dem 
lecht  eines  andcm  fortgeholfen  hat  und  ihn  weder 
ederfchaffen,  nocli  durch  eineii  gleichwerthen  erfetzcn 
Jin  infe  fubjaceat  fervituti,  ilU  cujus  fervurn  laxavent 
dicendus.  lex  Vilif?.  IX,  1 ,  2 ;  Richi Ida,  quae  hberta- 
D  fuaiii  fornicando  pollujt,  ainint  .  .  .  bliae  il  onini 
luai"   /  I  forte   odulterxo  vel  /om«- 

«ie  po  luantur     M  i.   pafe^-    3    \-^^  i^eirath  uiit  un- 
rie.    Dies  beiilhrt  hch  m^^  '"" 
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vergeben  haufig  10.  20.  30.  40  und  mehr  mancipien, 
Man  vgl.  z.  b.  Hied  nr.  21.  (a.  821)  oder  Franc.  Petri 
Sueviu  ecdef.  Au^'.  vind.  161)9.  p.  \)00  (a.  918.)  Und 
doch  blieb  wi»bl  fine  tiberwiegende  maffe  unverfchenkt, 
iinvertnufcht  ruhig  in  den  hflnden  ihrer  herrn.  Zablun- 
gen  der  freien  aus  dicien  zeiton  lleben  uns  nicht  zu  ge- 
bot,  auch  wilien  wir  iiicbt,  wie  vie!  freilaSungen  erfolg- 
ten;  dennoch  fchcint  man  binreichend  befugt,  wenipllens 
die  bftlfte  aller  deutfchen  landbewohner  im  durclifcbnitt 
unter  die  unfreien  zu  rcchnen. 


H    FreilaJJung  (altn.  leypng) ;    bierUer  zfthle  icb 

1.  die  aus  der  hftrteren  knechtrcbaft.  Da  es  wefentlirh 
zum  begrirt'  der  freiheit  gehort ,  dafi  einer  wohin  er 
wolle  angehindert  gehen  konne  (f.  28G),  fo  pflegt  dies  in 
^x  entlaliungsfonnel  ausgedriickt  zu  werden.  Schon  bei 
^1  ROniem  v^iirde  zu  dem  liberum  elTe  Julieo  gern  hin- 
mgefptzt  attjUG  nbirc,  zu  dem  lil)er  efto !  atqne  ahito 
quo  voles!  Plant.  Men.  5,  7.  Gerade  fo  heilit  es  im 
altn.:    farit  friallir  fyrir  mer,  bvert  er  pit  vilit!     01.  Tr. 

2,  tJO;  in  der  altfrank.  formel:  eat  ubique,  quain  voluerit 
partem  pergat.  Baluz  2,  4H6;  in  der  langobai'difcben : 
de  quatuor  viis  ubi  volueris  auihulare  liberam  babeas 
potellatem!  lex  Rotli.  22:0  and  Canciani  2,  47:)'';  Devam 
Wenekink  ab  onini  jure  fervituUs  inainnni(nnus  quitam  et 
folutam  .  .  .  dantes  (ibi  plenam  et  liherain  potellatem 
quocunque  fe  derreverit  divertendi.  fa.  135S)  Jung  Hent- 
heim  p.  l(ir>.  Aus  diefem  ginnde  gefchab  ancb  die  frei- 
laflung  hci  offi-nen  thiiren  (lex  rip.  61.  1.  Goldalt  torn.  2. 
cbart.  8.  Neugart  nr.  SK.  a.  7H4.  portas  apertas  libera 
poteO^te  eant .  pergant  partem,  quam  fe  elegeriiitf  nder 
aufdein  Irmsiccg ^  in  quadrivio,  wie  das  angefuhrte  Ian- 
gob,  gefetz  Iobrt\  und  filr  England  die  bill.  Itamef.  21»: 
Ut  in  quadrivio  pollti  pergerent  quocunque  voluillent.  Das 
eiufachlle  fymbol  dabei  war,  den  knecbt  rait  der  band  zn 
faSen  und  aus  der  band  los  zu  fallen,  mttnu  mittere,  altn. 
Iftta  laulan.  01.  Tr.  2,97.  In  einem  gedicht  des  14.  jh. : 
nu  werdin  ouch  recht  eigin  lute  mil  der  hant  fri  wedir 
gegebin.  Knpji  bild.  u.  fchr.  1»  14.  Manumitti  fervus 
dicebatnr.  hat  Feftus,  cum  dominus  ejus  aut  caput  ejus- 
dem  fer\'i  aut  aliud  membnmi  t.enens  dicebat,  hunc  ho- 
minera  libenim  effe  volo,  et  emittebat  eum  c  miknu.  Im 
poema  del  Cid.  1043: 

[juitarvos  be  los  cuerpos  e  darvos  be  de  mano. 
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n  fireich  mit  deni  Icliwert  erapfftn|i:en  zn  haben*), 
ie  der  zum  ritter  gefchlagne,  dubba  (eaedere}  ill  das 
dub,  das  altfranz.  adouber.  Nach  dem  (iiiledingsr. 
6.  wurde  der  kriecht  auj  ein€  kijie  gefttzt  uiid  frei- 
n.  Nach  aridern  norwegifchen  verordnungen  muJle 
freigelaBene  ein  feierliches  mahl  anllellen,  wobei  ein 
gefchlachtei  wiirde ;  ein  freigeborner  fchnitt 
haupt  ab  uud  der  patron  emptieng  die  haislofung. 
■'roftedingsr.  11,  1*2.  alt.  Guledingsr.  4,  0.  Auflerdem 
eheint  man  im  Norden  mit  der  freilaBung  haufig  eine 
)ttkiding  (adoption,  legitimation)  verbundcn  v.w  haben, 
im  ein  erb  und  familienrecht  zwifchen  patrun  und  li- 
lerlua  zu  begrunden.  Verelius  p.  28  erklart  daher  alt- 
fWa  (a?ttleidaj  geradezu  filr:  hominem  e  ferviH  condi- 
umt  aflertum  in  familiani  fuani  recipere  ;  allein  diefe 
laiidlung  war  allgemeiner ,  kam  auch  bei  tVeigebornen 
or  nnd  folgte  bei  kneclitgebornen  wohl  erll  auf  die  ei- 
tUche  maimmifrion. 


I 


chriHenthuin    fiihrle    kirchliche     feierlichkeiten    ein 
md    erfetzte   daduich   die  altereii    heidnifchen.     Bei   den 

Pgobai'den  wird  einer  nianuniinio  per  impaiis  (al.  iu- 
1,  infas)  erwahnt:  limiliter  et  qui  per  impans,  id  ell 
voluiu  regis  diniittitur ,  ipfa  lege  vivut  ficut  qui 
imund  factus  ell.,  lex  Roth.  22fi.  Die  wirkung  war  der 
imnuiuiflio  in  quadnvio  per  luanus  qiiatuor  liberonim 
;leich,  aber  der  ausdruck  imparts  ill  duukel**),  die  glof- 
en  haben:  impans  qui  in  votum  regis  dimittitur,  Pa- 
lias:  impans  in  manu  regis  fervus  dimilTus  extraneus  eft, 
vonach  der  freigelaiSene  felbil  fo  heiSt,  wahrend  daa 
;efetz  walufcheinlich  richtiger  die  handlung  damit  be- 
lennt.  Diefe  erhcUt  aus  lex  Liutpr.  2,3:  fi  quia  fer- 
Tun  fuum  aut  ancillam  in  manu  regis  dederit  et  ipfe 
trinct'ps  per  mantis  facerdotis  circa  facrion  altare 
iberos  dimiferit,  fie  pennaneant  liberi  licut  illi  qui  ful- 
real  thingati  funt;  6,  2:  in  manu  regis  dando  aut  circa 
Utare  ducctido,  AJfu  garatliing ,  (|uadriviiuu  und  die 
1^  m&nner   vertraten    hier   konig,    piieiter  und   kirche. 

^"  *)  Tgl.  oben  r.  128  die  ftiHuca  und  virga  bei  rdm.  nianuniiftioD. 

**)  impaaa  fcheint  wie  gtirathinx  (f.  thiDgd)eio  genetiv,  airo  :3 
wndt  von  paod  (ahd.  pfant.  pignud)  oder  voa  pan,  was  d&s  nilm- 
icbe  bedeuten  kOoQtc,  da  man  pfaot  Telbll  von  pannaa  leitet(Du- 
mmgc  5,  112  pannumf  altfrane.  pan  on  gago) ;  impaa  TioUeicht 
nakleiduDgV    vgl.  ital.  impannato. 


fckreibcB  lieft,    lei  rip.  68« 

weife  ift   der  rtm.  ■naaMf 
tJMdot  4,  7.    Bitter  U  3^-  39S.> 
vvrica    dkbei   ■■yiiflniir.*):    4niifll    ront 
«i»v  e«rH«  d   /irfiifc'i  ci  ad  mpvia  fs&t 
tor.  10,  9.   (bkhe  Ubokrii  fmegt/Oi  w«U 
WBdM  n  aafen?    anao  826.  traiidk  Gtnaanc 
hkkni)  tns  aadHas  ea  caodiUwc  at  eeafln 
real  ad   ecdeliazn   f.  BoailBdi  per  fing^akis 
alia  fenriiate  excnfabitea  finrent;    iddrea  ega 
abbas  praedirtam  rem  coidrao,  dcccnweaa,  \ 
Maria   |*er   fingnios   tnnoa  nnaqoacqiie   de 
deiuuioB   ftrgenti  in  milTa  f.  Bon^^di  ad 
Talentem  cenfum  reddatis  .  .  et  ab  alia   ferntate 
fitift  omni  tempore  vitae  vellrae.    trad.  fald.  2, 
ilor.  3,  5*jD.j    Einfachfle  freilaflang  pefchah  ohn 
Ucfae    and    kirchliche    feierlichkeit    darch    die   bl 
knnde;    wahrfcheinlich   ^enQgle  e.^   Tchon  in  derj 
zeit,    fobald    nar    befcbrankte    h'eiheit    erwirkt  . 
follte    and    rj>aterhiu  uberhaapt   ein  ihartulariug  j 
dip   l>€npnnung   tabularius   liel  damit   zofammen; 
angefUhrtfin    tradition   find    die    drei   mAgde  der  i 
oflenbar  nichts   als    chartulariae ,    wenigftens  wirij 
kirchlichen  hergangs  meldang  gethan.    Dergleich«i 
Uui   uit/enuita/is  konimen    hftuiig    vor ,    Ueiuecciiu 
3,  SO-^r)  hat  i^nj'in^  b**ir[>iele  fiefuniineU. 
2.    enthindung    von    genngeren   ;jTaden   perfonliij 
hangigkeit   bedurfte   wobl   uberall  keiner  formlici) 

1  eijilacbe  verbhefang  und  enUagung  reichtf 


en    fo    wenig    die    bloSe    railderung    der    knec.litfdiaft 

n   die    iiicht    felten    eingetretene    verwandiung    einer 

ie  der  hOrigkeit   in   die  andere.     In   einer    urk.   von 

17.  bei  Mofer  3.  nr.  180   heiftt  es:    ut  dictus  F. ,    qui 

4  fuit  liber   a   libertate  rccedens  rervj1eriii|ue  eliguudo 

jiiditioneni »    Qt  amodo  libo  et  proprius  dictae  domus  in 

/orenholte.     Zwar  loile   auch   die    feierliche   inaiiumiflion 

nicht  alle  bande  und  felbit  der  in   quadi'i\1o   per  baiiLra- 

datu,    Oder    per   dcnariuni    oder    ptir    iinpaiiH   eiitlatiene 

Hieb  noch  ini  rang  unter  deni   freigebornen  "^j ;    allein  er 

Eich    doch  ab  von  dem  knecht,    aus   dem   eiii   bloBer  aU 

lio    oder  litus  geworden   war.     Diefer  brauchte  nur  ein 

cbartiilarius,  hr»chllens  ein  tabulaiius  zu  Tein  \   qui  aldimii 

Gacere  voluerit,  non  illi  debet  quatuor  vias.    Roth  227.    Die 

•fchiednea   wirkungen    feierlicluT   und  unfeierlicher  lua- 

lifllon  zeigen  lich  baupU^chlich  in  der  ehe,    dem  wer- 

!ld  und  der  beorburig.     Die  heii'ath  eines  in   der  volks- 

•faminlung    und   vor    dem    konig    durch   pfeil ,     milnze 

\d     fchwert    entlaSenen     niit     einer    freigebornen    war 

sine    ungleicbe ,    wohi    aber   die    eines   labularius    und 

lartularius.      Jener    wurde    amund ,    d.  i.    extraiams     a 

Ltxono,    fein   wergeld  und  erbe  tielen  nicbt  dem  patron, 

idem   dem  konig   zu,   die  des  tabularius  bingegen  der 

'che,   des  cbartularius   dem    alien   herm.    Es  ill  oben 

274)  dargelegt  worden ,   daS  das  wergeld  des  gewiilni- 

;hen    libertus,    d.  h.    des   litus   nur   die   halfte  von  dem 

Si»    ingenuus   betrug.     Auberdein    batten  tabularius  und 

'tularius  der  kirche  und  detn  patron  abgaben  zu  ent- 

iten.      Einen    undankbartm    freigelalinen    durfte    der 

jrr    wiedtr     rifjen     niarhen.       Der    herabgefetzte    legte 

in   das  fchwert  nieder   und  beugte  llch  zum  zeichen 

m   eingetretner   knecbtlVhatt.      Lat   ein    herr  finen   ei- 

snnaan   fri   u.  wil  er  darnach  in  nit  eren   als   vor,    da:^ 


ongisat  ber:  nos  Ludolphns,  vir  nobilis,  domintis  in  Stein- 
vorde  protellamnr  univerfist  quod  cum  coDfcDlu  noArorum  bcre- 
dam  dimilimua  et  praefentibus  quietum,  liberum  et  Iblutum  dimit- 
timus  Juhannem  Lotipuu  foue  thOD  (leoo  ab  omni  jugo  cerufen- 
fuaUtAtiB  (fQr  cerocenfualitatU)  leu  a  cerufoafu ,  quo  nobis  et  ca- 
pellc  noHrc  in  caHro  Steinyorde  erut  aarictuH  ,  Hue  dolo  barum 
Doftrarum  tcitiiuODio  litenirum  noUro  ligillo  roboralarum.  anno 
domiiii  mccc.  quadragelimo  quioto  de  epiphunie  dunuai. 

*}  begreitlich  g>ilt  der  freigelaBune   weniger    iu    eiacm   lande. 
wo  bloB  dia  freien  berrlchten,  aU  da,   wo  iba  der  kOcig  ichiitxen 
iDd  eujporhebeu  konnte.     Liberti  uon  multum    fupra   I'ervos    luat, 
[ceptis  duntaxat  iis  geutibun,  quae  regnantur,  ibi  enim  et  Tuper 
iuo»  et  fuper  nobilet  ul'cendunl.    Tac.  Genu.  cap.  25. 


fie   TtaifiAca 
(v^  abea  L  15J 

Iftiea.     TieOekte    bad 


Xiala  Ci^  39.     InviefctB  fic^  fie 
dordi  fie 

OBCB  vnoe, 
la^kk  fie 


■ittehltCTs : 


■ir  bate  m.  foeit*^ 
fir  cigHu  dec  onnbe  i^  ^ck, 
kh  hi^  *f  CB  JlHal  frielL    K.  9) 

alio  war  Mck  Her 
aof  du  raUdKlifi 
9.    Cpofteii 


/latid,     rechte,    freilafiuny. 
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fflichkeit,  um  ihn  feines  rechts  zu  berauben.  Der  in 
■eiheit  tretende  unfreie  muft  in  der  regel  forailich  ent- 
iBen  werden.  In  gewUTen  fallen  ptlegt  diefe  entlaJJung 
icht  aufizubleiben.  Hierlicr  ^ehoit  nanientlich ,  wenn 
gr   herr   leine    eigne    ma^'d    elilichte ;     li    (jiiis   ancillani 

fi  propriam  niatriuioniare  voluerit  libi  iid  uxorein  ,  lit 
ccntia  ;  tanien  debet  earn  liberam  thiiigare.  lex  Rtith. 
Dann ,  wemi  der  knecht  einen  rtthmlichcn  lieg 
focht,  vgl.  Paul.  Diacon.  1,  12:  es  iinden  fich  meh- 
ore  beifpiele ,  daB  der  unfreie  freigefprochen  wurde, 
ff    in  einem  gottesurtheil   fieger   blieb.    Aufierdem  gab 

fci^en  fall,    wo  die  kiieclit-fcliaft  in  der  that  llillfchwei- 
Is    j^eloll    wurde ,     dnrch    bloBe    nivdtrlajiung    unlet' 
eien ,   analog    deni   verhille  der  freibeit   durch    iiieder- 
Aong  unter   hurigen.     In    diefem   linne   macht   die   luft 
ich   frei-     Wenn    der  herr  binnen  jahr  und  tag  feinen 
lecht  nicht   zuiUckfordeite ,   d.  h.   in  der  rechtsfprache 
m    nkfil    norhfolgte*) ,     fo   niuite    er   ihn    ruhig   fitzen 
Ben.    Das  ilt  dera  grundfatz,  dafl  der  knecht  eine  fache 
I ,    die    folglicli    gleich  jeder   andern    vcrjahrt   werden 
inn,  vullig  angenieSen,   doch  weiQ  ich  aus  den  alien  ge- 
jtzen  keinen  beleg  dafUr,    denn  lex  fal.  48,  4   (fi  qn\& 
ligraverit    in    villam    alienam    et    ei    aliquid    infra   XII. 
lenfes    fecundum   legem  contellatum  non   fuerit,   16001113 
)i  conlillat)  bezieht  lich  weder   auf    einen    fervus ,    noch 
ie  contellation  auf  den    doininus   fequens,    vielmehr   auf 
ie  einwohner  des   orts.    Aber  iui  mittelalter  leidet  die 
whe   keinen   zweifel    fiir  flMtc ,    welcbe  leibeigene    in 
ch   aufnehmen :    li   (iiiis  vir   vel   niulier  in   civitate  Sta- 
enli  fub  eo,    quod  \'ulgo  dicitur  wicbelethe,    per  annum 
t  diem   mdh>  impetente   permanferit ,    et   li    quis   pollea 
jus   libertati    obviare    voluerit,    actori    lilentio   impofito 
robationis ,   liceat  ei    dicti  teniporis  praefcriptione  liber- 
iteiD   foam   probare.    cb.  Ottonis  IV.  (a.  12010  Pufend. 
pp.  2,  154;    fwelich  man  is  borghere  in  der  flat  jar  u. 
ach  den  ne  mach  neman  vorderen.    leges  Cellenfes  S-  7. 
fCibniz  3,  4S3;   werd  ein   man  borgher  hir  an  defe  Had 
nde   is  he    hix*  binnen  wanaftigh  jar  n.  dagh  und  queme 
tmand,    de    erne    fchuldig  gheven   wulde,    dat    he    lin 
^ene  were,   und  fpreke    em  an  mit  tugben  uiit  lineine 


$■ 


*)  Oder  nachjagU:   nachjagender  herr.  Rorchacher  dffnuDg  bei 
n  S.  OalloD  %  170. 

Giimm'e  D,  R.  A.  3.  Auag,  Y 


ftand,    knechte.    lenennungm . 
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^mAeuBere  abgeichen  der  knechtrchaft. 

^knedite  und  iinfreie  werdeii  auf  den  bilderii   des  Sfp. 

nit    fuiOlichrm    tjejicht    dargellellt    (Kopp  1  ,    61)  ;     ver- 

tOmmcluiig   der   uaien   und    i^lireu  war  zwar  uflere  folge 

liner    llrafe,   die    fall  nur   knechle  und   ftilten  fi*eie  traf, 

cein  zoichen  der  kneclilfcliaft  an  lich.     Ini  urbt>tamal  des 

choiiifchen    gefetzes  (anlianji   cap.  18)    tindet  lich  inzwi- 

chen :    en   oin   fvo   kan   konuna ,    ath   en  tagiier  nogith 

relfa   man   och   riller  han   a  andrc  nos  (A-hlitzt  ihm  ei- 

len    nalentiiigel) ,    the-  botfl.   fiire    half  mans  hot ,    en  om 

ifter  a  bodhe  nflftln   (beide  nafenfliigel) ,    tha   bote   han 

lira   fullA   manne    boter   ther   forA;     fordi    ath    thct    iir 

rds  nttrk  och  ei    frels   mans   fdenn   gefchlitde  nafe   ill 

Tiechts  zeichen   und   nicht   freies  niannes).    Pflegte  man 

1  Schonen  alle  leibeignen  fo  zu  zeichnen  oder  nui"    hau- 

g    fo    zn    llrafen  ?      Die    voirede    zu    Alfreds    gefetzen 

ap.  11.  beilimnit,   wenn  der  freila&ling  die  freiheit  aus- 

!hlage    und    im    dienll  beharren    wolle ,    folle    ihm    i'ein 

err    das    ohr    rait    einer    pfrieme    durchflvchen  :     breng 

ine  t)onne  his  hhlford   to  pare  dura  pas  temples  and 

urhpvrlige  his  eare  inid  eale,   to  tucne  pat  he  r\  afre 

dan  peov.      AUein   diefe    vorfchrift   ill   aus    dem  A.  T. 

»xod.  21,  6.   deuteron.  15,  17.)  genommen ,  wiewohl  der 

ebrauch    weiter   verbreitet   war,    vgl.   die   aures  ^;er/o- 

atac  und   den  pea  (jijpfalu^ ,   iretatus  rOmifcher  knechte 

[Jreuzer  aiitiq.  p.  34.) 

,  der  knecht  trflgt  (jejchorucs  Jiaar  ^  im  gegenfatz  zu 
em  freien  und  edelu  (vorhin  f.  284) ;  gefchoren  zu 
■erden  ill  fchiniptiiche ,  entwUrdigende  llrafe:  quern  ,  ,  . 
*pit  cum  filio,  vinctosque  toiondtt.  Greg.  tui'.  2,  41; 
lehr  davon  bei  den  llrafen.  Heineccius  antiq.  2,  482 
ezieht  darauf  die  in  Welljihalen  vorkommende  benen- 
ong  jcheriye ,  tamv/fcJitrige  ( Oberlin  1(522 ) »  ich  be- 
Wilic,  ob  niit  recht,  in  einer  Corveier  urk.  von  1348 
mS^eu  fo  die  homines  folivagi.     Paullini  dilT.  hill.  p.  36. 

er   trAgt   kur^cs ,    enges   gcwand ,     der    freie ,    vor- 

re,  langes,  weites,  vgl.  Kopp  bilder  1,  75.  doch  ill 
zeichen  trilglich,  da  die  fitte  auch  bei  freien  und 
amebmen  von  zeit  zu  zeit  kurze  tracht  einfUlirte. 
\Vahrfcheinlich  galten  fiir  verfchiedne  abdufuiigcn  der 
tiorigkeit  zuweilen  befondere  kleider ;  die  wendifchen 
iruczfchken  follen  znm  zeichen  ihrer  (hoheren)  freiheit 
eine  fchnur  uni  den  hdls   tragen  ,   damit   man   fie    vor 

■  Y2 


(land,    hicchle. 
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r\  auch  gibt  es  noch  andere  grade  milder  diendfchaft 
.d  liorigkeit,  denen  ich  die  waffen  nicht  abllreite.  In 
er  gedachten  Itelie  der  kaiferchr.  heifit  es  femer  vom 
auer : 

an  dem  fiinnentage  fol  er  ze  kirchen  gan, 

den  (jart  in  der  bant  tragen; 

wirt  da/,  Iwert  bi  im  vunden 

man  fol  in  viieren  gebunden 

zuo  dem  kirhzime, 

da  habe  man  den  gebftren 

u.  fiahe  im  hilt  u.  bar  abe ; 

u.  ob  er  viantfcaft  trage 

fo  were  er  fich  mit  der  gabeln. 

r  foil  blofl  eine  gerte  in  der  hand  tragen,  feines  fein- 
es  iich  mil  der  miitgabel  erwebren.  Schwert  und  mef- 
sr  (fahs  der  freien  Sachfen)  find  ihm  verfagt.  Gefangne 
rfcheinen  mit  gerten  in  der  hand  (f,  134.) 

^^gennaynen?  der  freie  bat  ein  Kefchlei'bt,  der  un- 
Wk  keines.  aber  imr  die  odeln  pHegten  auf  ilamiti  und 
ilge  der  vorfahren  zu  achten ,  unter  ihnen  blofi  die 
lelllen  einen  familiennamen  zu  fuhren.  Dem  freien, 
leift  auch  dem  edeln  geniigte  in  alteller  zeit  fein  eigen- 
ame ;  dariii  glirhen  lie  beide  dem  knerht.  Bei  den  Ro- 
lern  gab  es  weit  mehr  nomina  gentilitia ,  m»glcich  we- 
iger  prripria,  als  bei  uns;  die  knechte ,  weil  lie  kein 
entilitiam  fuhren  konnten ,  wurden  zuweilen  nach  dem 
omamen  des  herrn ,  zufamniengefetzt  mit  jKtr  (oben 
301)  geheiden :  Marcipor ,  Caipor,  Lucipor  (Creuzer 
ntiq.  p.  3(J.  vi^l.  Niebuhr  rom.  gefch.  1,  553.)  i  icb  kenne 
ichts  fthnliches  aus  unferm  alterthum.  Durch  die  zahl- 
)fe  menge  altdeutfcher  eigennamen  war  uUer  verwir- 
ting  vorj^ebeugt ;  wann  der  adel  anfieng ,  gewille  vor- 
amen  fQr  einzelne  familien  feller  zu  halten.  ill  noch 
icht  geborig  unterfueht  worden.  Erll  mit  dem  V2.  13. 
■  •  die    zunamen   und    feitdem   konnten   I'lch 

^t^  .oringen    Hand    eigenthiimliche    baurifche 

^^■M|y'  iital     iniperativ'ifche.       Im     alterthum 

^^^^^Bi:  I    miigde   ebenfo  wie    die  mfinner  und 

^^^^^^Biim  und  edeln;  aub  alien  tirkunden  des  7. 
^^^^^™"  das  hervor  und  majicipia  fiilu-eii  namen, 
'ledeutung  nach  ui'fprunglich  nur  freien 
'  M  konnten,  x,  b.  adalburg,  uodilburg 
..s  folgt  eben  die  unurfj^runglichkeit 
taft^    deutfche  eigennamen  mit  entfchiednem 


ei^ennaine  in  den  tnHitJL      !     ^^^^ 


i 

)oraj 
ine  i 


^'-    Xe.«    .t^.&  "£f '  ^""  den  hem 

von  r<ho„   fi^he    a^u,;;:  ;•     ^^P".  manh.  i 
-™s«e  aen   werth   eines  unfrAipn     ^^ 


^    Ici^.  nntcnmrfigheit 
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uracil,  als  ftir  den  gt'llohittcn  (nach  faliJ'cheni  recht 
j  fol.)  Fur  einen  eniiordetcii  kiioclit  kaiiu  dem  lierrn 
(T  thater  cinen  lebendigen  anbieten,  nach  der  lex  Vi- 
[.  niuB  in  \ielen  fallen  ein  I'ervus  ejusdeni  iia'riti  er- 
ittet  werden*);  fo  wird  noch  im  zehiiten  jh.  eiiie  um- 
ibrachte  antilla  durch  eine  andere  eifetzt.  Meichelb. 
007. 

knecht  kann    der  heir ,    gleich    anderer    waare, 

uf'en;  altn.  felja  iiianfali :    thral  fkal  kopas  .  .  .  luni 

iil.     Ollg.   vinsord.  1.     Yeikaufsfnrnielii   fu'liem   die  j^e- 

ndheit  des   knechts,    wie   bei    thieren:    fanum    usque 

mo  fit  die   (garantir  an  et  jour)  Ducange  1,  514;  fer- 

^m     mm    furem,    non   fugitivum    neque    cadivum    (epi- 

A>tiffh).     Marculf.  2,  22:    boiide    l*kal  vardha ,   fa  flr  ffll 

^ral    ok   ambut,   them  ar  kiipir,   badi  ni  ok  nidftr  (vier 

woollen    lang).     Vellg.   thinv.  22,  1.     Heil'piele   verkaufter 

iVIavfii  bis  i!is  9.  10.  jh.    hfluHg,    zuinal    im  Nord*Mi,  vgl. 

01.  Tr.  2,  95.  113.  121.    In  alteJter  zeit  war  es  geftattet, 

auWer  lands    wie    im   land  zn   verkaufen;    man  fehe  die 

I,  327  angefQhrte  (telle  des  Tacitus.  Bald  abcr  gerchah 
|tees  nnr  zur  Ilrafe ,  die  lex  Vifigoth.  VI.  2,  1  hefiehlt 
B  b.  knechte ,    die  lich  mit  zauberei  befa&t ,   in  transma- 

rinia    jiartibus    Iransferendi    vendantur.      Im    allgemeinen 

«'rd  'es  verboten :  mancipia  foris  provincia  nenn»  ven- 
it,  nee  in  paganos  nee  in  chridianos,  nifi  jul'lla  ducis 
erit.  lex  alam.  37:  nullus  a  provinciae  fuae  mancipium 
limine  venundare  praefinnat.  deer.  Taflil.  (Georg.  '62S); 
el   ut    foras    marcas   nemo    mancipia  vendat.  lex  iangob. 

II.  HO,  2   (von   kiinig  Carl);  ja   ihreni   kiiuf  imd   verkauf 
ilberhanpt      werden      tomilichkeitcn     vorgelciirieben:     ut 

mo  praefumat  homineni  aliquem  veiidere  fiut  compa- 
e   nili    in    praefentia  comitum  aut  mifluruni  noftronim. 

id.  IL  30,  1.  Ein  zweimal  auBer  lands  verkaufter  foil 
bei  der  riiokkehr  frei  werden.  lex  Vilig.  IX.  1,  Hi.  — 
Es  verlleht  fich  von  felbfl;,  dali  der  knecht,  wie  verkauft 
aucb  vt'ipfandct ,  va-frMnkt  und  vtrtaHJchi  werden 
konnte.  Taufch  der  leibeignen.  Wenk  2.  nr.  42  (a.  10*.»9.) 
Zuweilen  wurden  andere  facben  damit  bezahlt,  z.  b.  trad, 
fold,  2,  70.  iil  eine  ancilla  der  preisfUr  pferd,  fchild  u.  lanze. 


*)  ea  hcifit  :y«rrum  aequalia  nicriti  redd  ere  .  duos  cum  eodem 
pans  meriti  refonnare  (IX.  1.  2.  5.)  trefi  alioB  cjusd.  meriti  (ed. 
Tbeod.  §.  bO)  wie  en  heiBt:  ejusdem  meriti  uUuni  cabaiium  [VIII. 
4,  3)  Oder:  bovem  ejusdem  meriti  et  cum  eo  alium  (Vlll.  4,  9.) 


'n  bctaien  ttllea 
merinrfirdige  fteOe 

ir.   Inuu   <'a|>.    I'l.O,    der   krmig  droht 
IiiM'l    iirtd    illnii'.nni    zii   opfem,   fonder 
AiH'ti    Im*)    l>(*t(iabnifreii   und    verbrenn 
iiMil   fninnri    wurdfii    knechte  mil  geto 
iiiiili'iri  IoImm)  riif^lricii  1)(*dit'nt   wAren: 
•((Milr    hiilii'it    iIhh1'oII)o   rdikkral.  *)     S 
tlltloH    lull  lu'iifricr   li(*fert  den  wichtip; 
WiJ.'t*'  'J'jn*  M     LiiiDie    nmhdHin    lolrlu' 
wnron,    (luuorto   norh   duH    rcrht  dcs  • 
ItiMM'lil  UMKolVralt  iiiii/ubriri^<^n:   aber  i 
Ihobtii  <^H  y,u  viMlilKt*n.     /iierll  fordert 
W\\\\U\  doK  Kui<rbt»;    110   domini  extra 
lo\  \\i\^.  VI.  :».  rj.      Den 
murto   d«T  horr   verbUBeii , 
uh  orfoljtl  war;  qui  iKjrci 
^|u4<i>  wl  xirjpi,  et  mortq 
V      li  ;»ut«*in  uiio  di«  Tape 


(taiul,     hwcht£.    leibl,  unicnvilrfigkeii. 
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wael  doegdelijk  (befcheidentlicli)  flaen.     Noch  lange 

erhielten    lich  unter  dcm   volk    paromieii    wie    fol- 
er    ill    mein    ei;ren .    ich    mag   ihn    jieden  oder 

w,  d.  h.  ich  kann  mit  ihm  umgelien  wie  ich  will.  — 
I  dem  grofiem  recht  tiber  leben  und  ti>d  folgt  das 
ingere  feiblicher  ziichiigmuj  und  fclJeUntg,  Grau- 
i     fchla^'en     hic^Ii     iiii     Norden     ihrlilhcrja    (kneelitifch 

ten),   hOdflCtta  Hagellare,    hildllroka  fulligatio.    vgl. 

ius  p.  6l». 

tOrdum  mik  hogguni  keyrdi.     SiPin.  212* 
Gudnin     von    ihrer    hausfran:     den    \1ndicierten 

It   em])fieng    der    herr  mit  oincni  halsl'chlag:   fvenne 

le    vertUcht   hevet,    fo    I'al    he    fik    lin    underwinden 

enem     JmhfkufCy     of    he    wil.    Sfp.  3,  32,     fchwflb. 

■.  291,  4.  Schiller;  vgl.  nben  L  76.  die  inaulfi'helle 
■  die  tranfcomati.  Daft  knerhte  und  gefangne  oft  in 
tten  und  band  lai^en ,  beweifen  genug  (lellen :  (erro 
tctus.     lex    Vilig.  IX.  1,  2;    fengn    ]>eiT  Ounnar   ok   1 

tfetto  ok  bundo  fullla.  Sicm.  240^ ;  liaptr  er  nft  ! 
w.  Sft-in.  248*.  Nnch  Ruprechts  rechtb.  von  1332 
''cllenrieder  beitr.  7,  172)  kann  ein  herr  feinen  unge- 
jnen  knecht,  will  er  ihn  nicht  in  cifernc  batide  legen, 
tcr  ein  faB  (ttlrzen,  cinen  kOs  und  eincn  laib  und  ei- 
n  napf  waBer  oben  darauf  IV'tzen  uiid  ihii  fii  liegen 
Icn  bis  zum  dritten  tag.  Kriegsgefangne  miiSen:  fich 
\tmen   liin  ,    ihre    hande    werden :    in    zoum    geflagen. 

Solf  i)0»*  ^ 
[er   knecht  darf   fich    nicM  von   deni  grand  uiid  bo- 
ll   tnffenum  ^    den    ilini    der  herr  angewiefen  hat;  fein 
rr  folgt    ihm   vachj    fordert    \]\n    zuriick ,    vindiciert 

I,  wie    eine    fache*),    der    freie    darf  gehen  wohin  er 

II,  der  knecht  niuU  bleibcn  und  dahin  gehen,  wohin 
r  herr  will:  ire  debet,  quoque  fibi  jubetur.  Saracho- 
\  regiltr.  p.  10.  §.  145.:  mancipium,  quod  equitat  quo- 
nque  fibi  jubetur.  Wigands  archiv  bd.  1.  heft  2.  p.  21. 
ide  llellen  fallen  fchon  ins  mittelalter  und  beziehen 
li  auf  einzelne  mancipien ,  nicht  auf  ganze  claffen  die- 
ider.     Deutlicher   ill    folgende   beftinniiung:   me  ift  be- 

das   kein   eigenrnan  odir  underl'eSe  lich  nirgen  lom- 

lir  ktren  fal  mit   libe    adir   gude   undir  keinen  an- 

rbern:    wer  das  \irbreche,  fulte  viifallin  lin  mit  libe 

le.    Eftor  kl.  fchr.  1,  240  (a.  1455).     Doch    waren 


dies  nack/iilffen  d^s  herrn  ilV  das  gr.  iiyttv,  ^yny  tl(  Jovhiay- 
und  SchCmazm  att.  proc.  p.  395. 


(land,     knechie.     lelhl.  utUenviirfigkeii. 
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aiif  einen  wain  oder  karii  und  kame  damit  zu  wept 
zu  llraOen ,  ii.  behelt  er  (bleibt  er  Heckeii)  und  ent- 
fiten  ill!  unfere  herm    .  .   die    fnlton   im    nnheffm,   uf 

er  fortktnne  ii.  lu*I»  u.  feitie  kind  ernelirte.  Aferk- 
rdiffer  tind  noch  folj/ende  (lellen.  lin  Rotzenhainer 
heiBt  es :  zum  anderti  hiiben  Mch  faaihJcut  (vo^ 
te)  die  freiheit,  welcher  jhar  oder  taji;  darin  *rewohnet 
fich  darin  nicht  ernehren  konte »  der  inaji  drei  tag 
I  fechs  wochen  fein  ^t  im  lenzen  brauchen,  in  fol- 
T  maBen,  daB  er  kein  fewer  zufcheren  follj  fein 
)  fftr  die  thiir   ftellen,    den    mantel    am   hnJs   halten, 

wageiideinv*]  zum  h^f  anskebren  und  ("ol!  bei  den 
^tfchultbefien  t:ehen  und  mit  ilime  rechneii ,  damit  er 
Q  voipTthemi  nichts  I'dmidiu  pleib  ,  kan  er  den  fchult- 
len  nicbt  kriegen ,  foil  er  ein  faathfcheffen  nebmen, 
I    er   kein   fcheffen    kriegen,    fo    loll   er   ein  genieinen 

iznan   nelinien ,    kann   er  koin    faatbmaii    kriegen.    fo 

er  fein  urlaubsfchillins:.  das  find  drei  beller,  uf  die 
lor  legen  und  foil  alsdan  froi  anzieben.  ob  es  fach 
daB  er  im  fcld  balteu  plieb  und  kttnie  der  voigt- 
n  einer  reiten  und  febe  ihn  da  halten,  fo  fidl  der  berr 
teigen  oder  litzen  von  feinem  pferd  und  foil  ibme 
\elfen  und  foil  derfclb  vogtnian  alsdan  in  die  ne^'llc 
tei  zieben  und  in  keinen  freien  tiecken ,  damit  daB 
fiirb  del!  ais  ein  fahnman  (fabreiiiler,  anner  mann), 
fcderfelbiy:  man  ficb  nicbt  alfo  inbcU  und  in  einem 
felen  uberfabren  wurde,  dem  mogen  nnfero  gn.  vogt- 
ren  nachfolgen  nber  ein  fchiffreich  waJJff  und  ihn 
lehnien  als  vor  einen  eiffetiman  und  foil  der  frefheit 
aubt  fein.  Ferner  bei  AA'ebner  ed.  Scbilt.  ]».  222*': 
rnial  fcblflgt  der  zenner  (eentenariu!?)  dreimal  an  die 
ze,  rufet  hor  bftr  hOr!  ill  ein  mann  in  diefeni  freien 
hgeriidit ,  der  firh  darin  niiht  erziehen  nocb  nebren 
in,  der  foil  erfllicb  bezablen  raein  gn.  chnrflirllen  u. 
rn,  damacb  die  cbriftl.  kireb  u.  den  genieinen  mann 
I  foil  fein  fettr  mit  fonnen/'chein  auslijfehen;  da  es 
in  fach  were  »  daR  der  armr  mann  fein  gUtlein  gela- 
BlAtte  u.  filbre  in  ein  platt  oder  fladt  u.  daB  m.  gn. 
■.  b.  reiten  kftme,  fo  follen  feiner  diener  zwei  ab- 
■n  u.  dem  annen  mann  helfen  mit  dem  hinder/lcn 
7  da  rfft*  forderjle  geflanden  iwi  (d.  b.  den  wagen 
reit  fchieben,  bis  das  bintere  rad  dabin  konuiit,  wo  das 
•e  Hand ;  alfo  nur  eine  kurze  ftrecke),  alsdan  bat  m. 
u.  h.  das  feinige  getan  u.  der  arme  man  audi 
dge;  wann  aber  der   arme  man  an  dem  ort^  da 


ies  kerkhoves  darfulvell  vor  maclit?  nicht  me 
|,  allene  iwe  vote  breed  in  dor  kerke  to  llaiide  ed 
Inde,  den  y;odesdenll;  to  horende.  Ohlsburper  rechte 
b27.  Wann  der  Blankenileiner  amtiuaiin  die  leute 
lamen  aufntft ,  miiBen  alle  aufgerufiien  durch  die 
j  (diirch  das  gericht)  gehen,  um  voti  richter  und 
D  gefehen  zu  werden.  doch  bloft  die  manner  diir- 
[>  die  eine  eitjne  frau  haben,  die  eine  leibeifi;ne  ha- 
nflBen  neun  fchritte  von  der  hutte  tlehen  bleiben. 
nbecker  3,  89-91. 

fahigkeit  gum  volksrecht.  Wer  wie  der  knecht  in 
Ikiir  feines  herrn  Ileht,  kaiin  des  geraeinen  volks- 
nicht  theilhaJtig  feiri:  prajlar  ero  eigi  i  logura  eda 
tti  med  odrom  monnum.     01.  helg.  cap.  123.    Hier- 

at: 

knechte    find    von   gcrichi   und    volk^vmfumnilung 

hlofien:    der  nord.  glaube  weitl  ihnen  Togar  im  an- 

eben    einen   befondern   aufenthalt   an;    die    freien 

eln    fich    in    Valholl;    iin   kampf   fallende    freie 

;  Odin  auf,  die  knechte  Thor^  vgl  Bartiu>iin  \t.  3sG. 

Die   unfreieti   diirfen   weder    Uber   andere   richten, 

far  lie  zeugen,   noch   iich    felbll  verantworten,   ihr 

«ht  fUr  fie;  ook  follen  defe  egenhofliorige  lUde  nie- 

le  rechte  dorven   llaen,    want  fie   fik   felbeii    nicht 

>n  konneii  vor  dem   gerichte    und    dcot   jhi    in    den 

I,  dan  alleen  vor  haeren  heeren.     aengelien  dat  aver 

mhofhorige  liide  geine  dienlUiide  niogen  tuigen,    or- 

rxnd  richten,    maer   ouder  henlelven  de  eene  hofho- 

im*»   Han    «n<1«>m        Wpfthnfpr   hnfr 


/land,    hiechte,    arheUeyt  in  hawt  uud  fdd,        353 

*)  dicant ,  non  faciant.  Bei  verfcndungen  wui'de 
Ickficlit  darauf  genommen ,  daB  das  mancipiuiu  niamds 
aeh  lukus  Icehrcn  konnte:  kein  leibeigner  Jbll  weiter 
jbraucht  werden,  als  daB  er  nachts  wieder  zxi  haufe 
i.  Job.  MUllcr  Schweiz  4,  410  not.  824,  was  an  die 
jrordnung  beiiii  aufgebot  des  heerbanns  geniahnt  (oben 
197.) 

felddienfie.  hierher  hirtenanit,  ackerbau**),  jagd 
waldfoljje  (li^l'^f^**^"!  kohlen  brennen)***),  fronfub- 
(angariae,  paraiigariae)  und  vnrfpann.  Diefe  dienllfi 
dnd  fehr  manigfalt  und  bei  ilinen  hauptfacblich  zeigt  fich 
der  unterfchied  zvsifchen  gemeBenen  und  ungemeftenen. 
Meiltentheils  waren  lie  gcnxeflm ,  d.  h.  der  pHichtige 
hatte  lie  iiur  zu  belUniinter  zeit,  nur  befijnwnte  nialv^ 
zu  leiH^n  und  durfte  alle  muBe  fiii'  fich  felbil  verwen- 
den.  Die  fonnc  regeltc  jedes  gefchllft,  wann  He  aufjjeht, 
verlaflt  der  fronarbeiter  feinc  htitte,  wann  lie  zu  ralle 
geht,  zieht  er  heim.  Dies  wurde  fogar  auf  triibcn  hini- 
mel  ausgedehnt  (fimnenkinder,  f.  319,)  Einigc  dieiiten 
drci  H-ochcntafjc ,  die  andere  halfte  nebll  deni  j'onntag 
blieb  ihnen.  Einige  nur  gewilTe  tage  iin  jahr  zu  heu- 
niachen  und  fnichtfclineideii  (haullen),  z.  b.  ntuntmji- 
gefi  dienll  leilleten  ibren  junkern  die  einwohner  zu 
MQlilbach  in  Ileffen  fUr  ackerbau  und  wieswacbs  (dorfei- 
nigung  des  10.  jh.);  item  fo  weifent  fie  einem  grafen 
von  Wied  zn  .  .  .  ein  ieglichs  hausgefeB  ein  tag  zu 
mehcn  und  ein  einletzig  frau  ein  tag  zu  zetten.  Selterfer 
w.;  laguan  tun,  rait  der  howen  rfn,  mit  der  agkes 
swene,  mit  dem  pflug  einen,  mit  der  fegenl'en  zwme, 
mit  dem  pferde  einen.  MllnJlerer  vogteirecbt ;  dcm  drolle 
dienen  twe  dage,  den  cinen  bi  grafe,  den  ondorn  bi  flro 
und  bi  fonnen,  uit  u.  heme.  Schwelmer  vellenr. ;  in  omni 
«elga  arare,  afecare  et  amadere.  Neug,  nr.  77  (a.  779); 
unaquaque  zelga  unum  juchuni  arare,  ficut  mos  ell  in 
donico  (dominico)  arare.  Neug.  nr.  113  (a.  7011.  Hier- 
Qber  giebt  es  die  menge  Ahnlicher  und  abweicbender 
verfugungen   oder  verabredungen ;   zuweilen  blieb,   wenn 


*)  opus  pellifenun,  denn  ehuUi,  agt  CTild  ill  pciVis,  pernicies; 
aber  was  wird  d&ninter  gemeint? 

**)  koechte  lUtt  dea  riehs  vor  deo  pSug  fpannen  ift  mehr 
Cagenhflft  als  gcfcbiclitlicb ,  vgl.  der  Gefjan  rielenfohne  und  Lud- 
wigs  ackern  mit  edelleuten  (deutfche  fttgen  nr.  651):  entvblke- 
rung  iu  kriegSKcit  konnte  es  gebieten.  Auch  Landnftma  2,  6  ein 
beiTpiel. 

***)  kalkbrentHn.  lex  b^nvar.  1.  14,  5.     hohUnhrennen  Niala  c.  38. 

Grimm^fl  D.  B.  A.  3.  Auag.  Z 


jB  miage  were,  die  lladt  noth  angienge  und  fie  von 
^BT  lladt  genianet  wiirderi,  fo  folten  (ie  hineinziehen  uiid 
die  lladt  helfen  behalteu;  uiid  ob  es  alfo  feiT  keme,  daB 
der  gn,  h  von  Uinek  (der  vogt  von  Kleinlieidbaoh)  oder 
die  feinen  vor  die  lladt  keineii ,  fo  folten  fie  gegeii  iiiie 
eben  fowohl  werfen  ,  als  gegen  einem  andcrn  mid  folleii 
die  lladt  helfen  belialten.  Kleinheidb.  w.  Cbrigens  be- 
ftiinmte  auch  bei  dierem  kriegsdienll  fonneii  auf  und  un- 
tergang  die  dauer:  angellalt,  ob  eiri  geriicht  oder  viand- 
Bfcbrei  ins  land  queme,  wie  lange  der  (vogtbare)  man 
bem  gn.  hern  uf  fin  eigen  kollen  folgen  folleV  will  der 
fcheffen :  von  ufigangc  bifi  sn  mcdergangc  der  fonnen  und 
lenger  uf  linen  kollen  nit.  Wellerwaider  w.  Man  vgl. 
die  oben  f.  2'.*7  gegebnen  belege.     Es  ill  uimiugliuh,    bei 

fslen  weistbiimeru  zu  bellimmen,   ob  fie  von  freien  oder 
rigen  leuten  handebu 
dienlle   aus   hoffart    und   muthicilleii    (operae  luxurio- 
lae,   voluptuariue)    zu  begebren   war  weder  gemaS   der 
ne&art    und    lebensweife   deutfiher   vulker   noch    durcb 
El  dilickcndes ,    erfchlatlendes   cliuin   veranlafit ,    wie    in 
Allen,    wo   dienende   hande    den    weiblichen   gebietcr   auf 
'    nmften   tragen,   ihm   fonnenfcbirme   vorhalten,   kuhlende 
luft   zufacheln   oder   fliegen   wcbren    niiiften,    wo    licder 
!    und  tanze  der  fdavinneu  feiner  i)|>pigkeit  fronen.    Doeh 
ill    liier    eines    gebraucbs     zu    i'rwabnen ,    ili'lleii    fpureii 
wahrend     deni     \i.    \h.  jh.     nicht     bloB     iiii     niirdlichen 
Frankreich,    bauptfacblich    in    Lothringen,    fondern    bis 
ins  Trierifche    und    in    die  Wetterau    erfcheinen.      Ich 
zweitie  nicht,    daB  cr  noch  alter  und  ausgebreiteter  war; 
ofl'enbar    bezweckte    er    mehr    die    fymbolxjlhe.    anerken- 
^^ng  der  oberberrfcbaft ,    als   das   vorgniigen   ubenuuthi- 
PKr  herrn.     Eine  beltimmte   nacht   ini  jabr,    oder  wann 
der  herr   ira   dorf   ttbernacbtete ,    oder   feine    vcmiahlung 
^J^eitc  oder  feine  genmblin  iin   kindbctt  lag,    nttiHen   die 
^■Drigen  lente   das  waBer   ini   teich   niit  ruthen   fchlagen, 
fltaf  daU   die  frtifche    fcbwiegen.      Das  hiefi  le  filetice  dcs 
greftouilles ,    die   frofche  ftlUen,      II   y   avail   a  Roubaix, 
pres    de  Lille,    une   fenne    et   feigneurie   apjiartenant  a\i 
prince  de  Soubife,   ou   les  fujets  etaient  oblig^-s  de  venir 
un  jour  de  Tannine  faire  la  moue  (la  grimace) ,  le  vifage 
toum^   vers  les  fenetres  du  chateau,    et   do  battre  les 
foff^s    pour   empecher   le    bruit   des    grcnouilles.       Dicht 
vor  dem  gutKberrlichen   fchioB   iiu   dorf  Laxou  bei  Nancy 
lag  ein  tiefer  fumpf,   den   die  armen  leute  in  der  hocb- 

Z2 
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der  herr  bekfiiligte  nnd  kleidete  fein  hausf^efinde, 
die  zu  acker  und  feld  dienenden  fpeille  er,  kriegskneihte 
wurden  verj^Hegt  und  unterbalten.  Bethmgner  John 
war  denkbar  theils  weiin  freie  ficb  zur  arbeit  veri)flich- 
teteii,  theils  wenn  hiirige,  die  nur  zu  einzclnen  geineBe- 
nen  dienllen  gehalten  waien,  fich  fQr  ihre  freie  zeit  in 
dienll  gaben.  Diefes  thaten  zumal  die  erwachfenen,  un- 
gefeBenen  kinder  v<»n  hongen ,  auf  welihe  gleichwobl 
der  gutsherr  ein  nilherrecht  zu  haben  ptief^te,  d.  h.  er 
konnte  verlangen,  daB  He  uni  ein  geiinges  eine  zeitlang 
erll  in  feinem  haufe  dienten.  *)  Sehr  friJhe  fcbon  frhei- 
nen  jedoch  auch  die  eigentlichen  hausmancipia  anf  jdhr- 
lidten  lokn  anfj»rach  gehabt  zu  haben;  anfAnglich  mag 
er  freiwilliges  gefchenk  des  herm,  beira  eintritt  in  den 
dienfl  Oder  beini  austritt,  gewefen  fein»  gerade  wie  der 
kdnig  und  lehnsherr  feinen  niiniJlerialen  und  vafallen  ge- 
fcbenke  inachte.  Mit  der  zeit  und  durcli  die  litte  wui'- 
den  folche  gaben  ilandiger;  der  unterfirhied  zwiMien  an 
Qch  dienJtpllicbtigen  raancipien  und  bedun^nen  dienftleu- 
ten  lag  darin,  daB  jene  welt  geringeren  lohn  zogen  und 
nacb  ablauf  der  zeit  nicht  wieder  austreten  durften. 
Nocb  im  mittelalter  war  alles  hausgefinde,  nacb  unferm 
heutigen  maBilab,  auBerft  wnhlfeil ;  der  lohn  war  die 
kolb,  jabrlich  ein  hemd  oder  fchlechtes  kleid  und  einige 
fchillinge  geld.**}  In  einem  liede  des  von  Nifcn  (Ben. 
56.  57.)  ill  einer  maget  gedacht,  diu  da?  wa^7,er  in  krile- 
gen  von  dem  bmnnen  treit,  fie  wird  hart  von  ibrer  frau 
gehalten  (diu  niich  geller  fiinf  flunt  fluoc),  weigert  fich 
aber  doch  rait  ihrem  liebhaber  zu  flieben,  weil  fie  den 
verdienten  lohn  nicht  im  Itich  laflen  will : 

des  enmac  niht  Hn! 

h  lie^e  ich  mich  ertceten. 

miner  frouwen  minne 

wsere  iemer  me  verlom. 

einen  fchillinc  fol 

ii  mir  a.  ein  hemede, 

da^  wei?  ich  \il  wol, 

da^  waere  alle;^  mir  fiemede. 

Einige   weisthiimer    beilihren ,    was   den    dienHboten   ge- 
bflhrt:   item,   der  eine  baumagd  bedarf,  der  foil  ibr  ge- 


•)  fiber  folche  zwangdieofte  f.  Potgieffer  de  ftalii   fcrv.  p.  487, 
and  Kindl.  bonRk.  p.  16.  17.  97.  99. 

*•)  vier  pfeumoge  vom  pfmide  lohn.     Iw.  6399. 


nicht   aus  alien  urk.  belegt,    fcheinl 
erkl&rbar  d.h  aus  dem  niimen  der 
men    dienender    beziehen    Qcb   aof 
afneis,   lohnling,    miethling,  brotling, 
ehbalte. 

H.     Zittfe  werden  dein   herrn   znweii 
verha.ltnis   der   horigkeit ,    moiftenthei] 
iiberlafiner  landereien  entrichtet  iind  II 
treide,  oder  in  vieh,   oder  in  kleidem, 
cittts  beRimmung,  fpater  tritt  aach  eii 
(zinsfcaz)  hinzn,  der  alimillich  alle  abi 
rungszeit  nieiftens  zweimal  jahrlich  ,   ii 
emt-e,   maibete,   herbltbete,   zar   zeiti 
verfaramlunfjt'n   und  ganz  wie   dera   kj 
brarht   wurden,    fpater    Iind    oft    heib 
Petri,  Johannis,  Martini,  Walburgis,  Tl 
2^  58.;  zuweilen  bei  todes  und  hochz^ 
da»  lat.  cenfus.   der  deutfche  ausdruck 
nhd.   kcfllar    von  gildan,    keltan    (folvt 
Duller   beziehen   llch,   wie  f.  298  erCrU 
lich  auf  die  abgabe  der  freien,   nicht 
rpAtere  fprachgebrauch  kebrt  llch  nicht 

1.  sins  voti  friirhtm, 
Bei  dem  getreide  fcheint  meJJen  das 
knmmt  auch  auBer  dem  zehntverhal 
uvflrdro/cftnes  getreides  vor ,  z.  b.  c 
bono,  non  /culJo,  Neugr.  nr.  fyi  (a.  77S 
berollen  der  Hifter  und  klofler  enthal 

nach  niafien  oder  fogenannte   fac 

hat 
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vorfchnitt.     Polcher  w.    item    man   weiR   anch   dein 

ein  fiirnmd,   d.  i,  daB  kein  mann   foil    milhen,    die 

en    habeii   dann  ein   tap    zuvor    pemaliet   im    brUhel, 

ach  mag  jedermann  mahen.     Wallhaufer  a\*.  :  oder  fie 

'  ngt  niehr  als  deu  zehnten,  ein  gauzes  drittel :  item 

ajffende  korn ,   dat  noch  ongemeiet  were ,   dar  fall 

,  h.  dat  derde  deel  anhebben.     Ai'peler  hofr. ;    ires 

s    manipulae ,    idem    ires    fcoccones ,    ficut    viilgo 

,  perfolvant.     Wenk  2,  457  (a.  1140).     Der  lierre 

h  haben    das  dritie  geicctide   in   der   vof^^ien  .  .  . 

t   er   0(.'h   den    dritten  bom   u.   foil   och  jagen   das 

tier   in    der   vogtien   unze    an   die  Brtifche   u.    fol 

nit  fOrbas  jagen ,   obe  es  och  iiber  die  Briifche  flie- 

i  wiirde.    Hafladier  w.     Wurde  der  fnithtzins  nicht 

|em   halm    u.   garbenweife   empfangen ,    fondern   ge- 

n ,   fo   ptiej»te   korn   utuI    weizen   anf   dem    rnaB    ge- 

m   zu   werden ,    die   rauhe  frucht  gehiiuff.     Hi)lzkir- 

"W.    Oder    cingedrikkt:    XXX   ymin    habern    geflun- 

I    MflnJlerer  vogteirecht. 

felten  wird  fchon  die  zubereitete  frucht  (mah 
mehl )    Oder   das  aus   ibr   pebraute   oder   gebackene 

brotj  lemniel,  h(chen)  geliefert.  Von  der  bier- 
»e  oben  f.  313.  Dem  brot  und  knclien  ill  f;ew("ihn- 
groBe  und  wenn  es  bloB  auf  die  anerkennun;;  der 
errfchaft  ankommt,  eigenthilmliche  fi*rm  herriinnit: 
ill  zu  wiOen ,  da?,  derfelb  Imfman  der  folle  dem 
KaJletten  zue  wihennarht  ein  halb  maltcr  kornes 
>rot  machen  mit  namen  mntfcheleihdin  n.  fol  es 
dnden  geben  zue  einer  gedehtnis.  RaJledter  hofe- 
;  item  ein  abt  von  Seligllatt  hat  ein  hnlz  liegen  in 
Dark,    in   dem    ill   weide   und   aftereckcr  unfer.     f(^ 

ill  f(dl  er  zu  einem  voigt  zu  Babenhanfon  kom- 
md  heiften  den  wald  befchlagen,  loivendo  ein  brot 
inem  halben  malter  und  von  einem  halben  malter 
plmehl ,  das  joll  ein  loch  haben  u.  cm  fein  arnicn 
I,  Babenhaufer  raarkw. ;  item  der  miiller  foil  kom- 
D.  foil  pringen  einen  hicheii  von  aller  frucht  ge- 
^  der  die  miile  milt,  u.  foil  fein  eines  genmnds  (V) 
I.  breit.  Simmemer  w, ;  i)robll,  dechant  u.  rapitel 
Jenheim     niilBen    jerlich    uf   S.    Stephanstag    zwo 

.  .  .  fckicken  znm  Hirfchhoni  uf  das  fchloli  u. 
.die  thcien  gebacken  fein  von  einem   halben  malter 


in  0ejiune^it,  improU'ua  N.  Bth.  74. 


r.  313):  hflufig  irac/w  und  honig  {toad 
und  honiggelter.     Haltaus  955.) 

Heu  und  firoh^  d.  i.  fntter  ^  erfcheii 
jfthrliclier  zins**),  gewohnlicher  aber,  v| 
als  verabreichunt;  aaf  reife  and  lager, 
der  heiT  mit  feinem  gefolge  durdiziehl 
vgl.  Ducange  f.  v.  fodrum,  fodeimnl 
oben  f.  315  die  benennung  ht-nf/ijl/i 
fall  ill  es  nicht  fowohl  zins  der  hiil 
meine  abgabe ,  welcher  die  freien  ni< 
nnd  wovon  in  den  weiBthflmem  nur  ei 
richter,  fchetfen  und  battel  los  gefagj 
gen.  Die  fonnel  lautet:  futier  und 
von  nachher  noch.  Es  weifet  der  fc 
fchaften,  zu  welcher  zeit  fie  felbft  o* 
quemen  gegen  Pommern  geritten ,  fo  n 
der  herren  hof  zu  Ilimmerode ,  dafeU 
pferden  geben  die  ftrea  luid  rauf utter, 
wenne  och  unfer  herre  abbas  feine 
men  ,  fo  fol  der  marfchalk  mit  dei 
iiher  wuiine  «.  uber  weide ,  wie  fich 
lent  (?),  das  fol  er  beBem.  Mttnllerer  y 
unfer  herr  der  bifchof  auf  oder  nider  re 
ambtmnnn  die  roB  Itellen  luid  der  ambtn 
knecht  in  den  gern  (aufgehobnen  rod 
ben  und  under  die  uecks  hen.  Mei 
item   wifen   wir,    wanne  unfer  gn.   h. 
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Hit  fin  Telbs  libe  zu  Wininffen  kompt  ,  .  .  alsdan  mo- 
ment unfers  h.  dlener  untl  knechte  in  eins  iglichen  hur- 
dlers hufe  zu  Winingen  fntcr  nenien ,  aus^enomen  in 
ier  edeler  lute  huJ'er  u.  in  der  fcheffen  hufere.  Win- 
iiinger  w. ;  item,  wo  unfer  amtleut  fitzen,  wan  wir  zu 
toidiiiK  reiten,  fo  fullen  wir  ain  nachtzil  (nachtfelde)  ha- 
ben  u.  fulten  nnfer  leut  futttm  n.  hUner  dabringen  als 
vor  alter  herkouiinen  ill.  MB.  5,  221  ;  wann  ein  abtifTin 
des  clollera  zu  S.  Sieffan  in  den  dinkhof  zu  Sachfenheim 
komet  Oder  in  das  dorf,  lb  fol  man  ir  ro»  flellen  uf  die 
habhufe  in  deme  dorf  uiid  loll  von  den  hubliofen  haben 
drucken  flail  u.  dih-re  kripfcn  und  foil  man  denfelben 
rolTen  vom  bofe  futer  geben.  DUrr  de  curiia  dominical, 
p.  40;  vgl.  oben  f.  102, 

Hierher  will  ich  noch  andere  lieferungen  rechnen,  die 
ana  wald  and  feld  gefchehen :  bei  dem  Mr  beltand  die 
laft  zumeill  ini  fallen  und  anfahren.  es  wurden  auch  ge- 
wilTe  holzarten,  rindeti  und  rcifer  zu  lichtbrand,  reifen 
und  kOrben  geliefert;  hinjen  und  rdhr  zuni  Ilreuen  in 
die  zimmer:  es  ill  och  zu  wiflende,  das  zu  mittelmeigen 
fo  follent  die  banwarte  bringen  in  den  hof  [ebeden  u. 
liefche  ^  das  der  appet  u.  die  huber  fufir  (fauber)  ge- 
Jitxent.  Gnifenheinier  hofr. :  eine  aus  den  gedichten  ge- 
nu^ bekannte  lltte  des  mittclalters  *J : 

gr&ene  bin^  von  tonwe  na^ 

dunne  fif  die  teppiche  was  gellroBt.     Pare.  20** 

den  ellrich  al  ubervienc 

niuwer  bin?  u.  bluomen  wolgevar 
U^  waren  dnif  gefniten  dar.    Pare.  133'.  •*. 
^p  nie  {if  der  fQrHen  fal 
^"    fd  \il  bin:;e  wart  geHi'fiuwet.     Geo.  56** 

Auch  fymbolijche  fruchtzinfe  mURen  vorgekonimen  fcin, 
ein  beifpiel  gibt  Muraton  antiq.  3,  187;  prima  die  maji 
coidam  erophyteulin  ab  orpbanis  Lucenfibus  habenti  id 
onus  incumbit,  ut  ad  eos  arboretn  majalcni  deferat,  non 
paucis  taeniis  oniatam ,  annexis  frilnis  frunienii  l)ncis. 
i\  iltae  abeJIent  empbyteuta  a  beneficii  poQeffione  ilatim 
decideret. 


*)  dorifohfl  llrafe,  roKr ,  hin/en  and  bUtiUr  zum  mahl  herbei- 
sufcbaiTen.  0.  HQller  Dorier  2.  222.  Hiorher  gehOrea  auch  die 
fwAiia«  (nadelholKbufchcl)  fpai^endae  per  domum  capituli  domi- 
Ditfam  temporG  bicmia  et  aJgoriB.    Oiiiither  2,  nr.  19  (a.  1210). 


-mTgmTs~~mmons   cauia    aa    generaiem   con^ 
irccentos  pro  inunere  daturos.    Aimoin.  4 ,  6 
(Pertz  1,  347,);    quinque  milia  libras  argen 
■malium  atque  annonae  fumma  non  modica. 
Bekannt   ill  das  tributum  porcortrnt ,    das   a 
ringern    lalletc.      Als  ftilndiger  zins  ftir  ein 
lind   abfir   fchon  pftrdc  und    ochfim  zu  erhe 
ger  waren  He  zu   hihcn  und  fchafen,    am 
fchwdnm     und     frifchlingcn      { frifcinjris ) 
Befondere    falle    brachten    j^leichwobl    die 
pferden   und    ochfen    rait    fich.     Zinfises    v( 
hdne ,     hiiner    und    gdnfe ;    weder    tauben 
diefe  warden  wenig  gezogen  ***) ,  jene   fcbi 
ftlgig.      Eiersins    war    haufig,     auch    filche 
nieBbaro    haus   oder  jugdthierc ,    nanientlich 
falken  koinmen  nicht  in   betracht.    Lieferun 
(d.  h.  bienenftocken,   korben)   ift  feltner  a!s 
nigs  und    wachfcs.     Benierkenswerlh   ift  die 
hluligeln:   folvant   XVIII    fanguifugas.      Caef 
691^  fanguifugas  C.  696^  M 

Naheres  ergeben  nachfolgende  bemerkungcff 
a.  fiir  den  he/rsng  iiiuftfn  die  geuieinden 
pferde  liefern.  Icb  haite  dies  fiir  eine  lafl 
der  horigen ,  fondern  auch  der  freien  la 
ftreng  betrachtet  gieng  nicht  das  eigenthm 
verloren ,  es  wurdc  blolJ  zu  deni  krieg  $ 
nach  delTen  beendigung  den  lenten  zurUckgeft 
that  aber  fcheint  diefe  rQckgabe  oft  unterbl 
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nir  die  um«:ekonimnen  pferde  von  dein  herrn  kein  er- 
fatz  geleiftet  wnrtlen  zu  fein ,  wiewohl  die  geraeinde 
felbft  den,  delleii  pferd  zu  grunde  fjien^,  eiitfchftdigte. 
Da;iegen  waren  die  uuteitlmnen  zu  diefeui  pferdedienft 
nicht  in  alien  feliden  iluer  herrn  verptiichtet ,  es  wurde 
ein  groBes  aufgebot  des  konigs  vorausgefetzt  und  ge- 
wohnlich  der  zug  (iber  die  alpen  vorgewendet  Quando 
ad  fervitium  pii  regis  perrexerit ,  uniiiii  fautnarium 
(muftuiu  prael'tent  cum  hmnine,  qui  ilium  ducat.  Neng. 
nr.  406  (a.  861);  item  wifen  wir,  daft  er  (der  vogt) 
recht  bat ,  wenn  ein  romillher  kaifer  oder  konig  reifen 
will  aber  berg,  fo  foil  man  ilime  lebnen  das  befte  acker- 
pferd,  das  da  in  dem  gericbte  ill,  das  einen  einfpflnger 
kann  ertragen.  kommt  das  pferd  wider,  fo  foil  man  es 
wider  geben  deme  es  geweft  ift,  bleibt  es  aber  aus,  fo 
foil  das  gericbte  ihme  das  pferd  ;^'elten  nnd  beziihlen, 
Altenbafl.  w.  (a.  1354);  item  dixerunt  dicti  fcabini,  juris 
effe  dicti  advocati  (domini  de  Rineke),  qm)d  in  exercitu 
iinperatoris  vel  regis  per  montes  fi  tunc  idem  advocatua 
petierit  ab  homimbus  propriis  dictoruni  doniinonim, 
unum  equum ,  qui  \TiIgari  nomine  feymcr ,  niiniftrare 
fibi  tenentur  .  .  .  et  in  reverdone  per  monies  .  .  .  equum 
bominibus  reftituet.  Krotzenburger  w.  (a.  1365).  die 
deutfche  abfaSung  beftinimt  genauer:  u.  wan  das  ge- 
fchiet  fo  fal  iglicher  hul)eiier  ziehen  dar  zwei  fin  hefien 
pferde^  die  er  hait,  die  in  dem  acker  geen,  of  den  hof 
der  herrn  zu  f.  Peter  u.  uti  den  alien  foil  des  faudes 
kiiecht  kiefen  eins  da/,  befte.  Da  Qe  (die  gerichtsherm) 
auch  von  reichs  wegen  zu  verreifen  betten ,  fo  follen 
die  von  Grefenhaufen  tier  pferde  geben,  zwei  den  von 
Heufenftein  und  zwei  den  Eulnern  und  da  Heafenftein 
die  pferde  gezogen  und  binnen  der  falthors  feulen  von 
den  Eulnern  betreten  wurde ,  fo  foil  Heufenrtuin  ihnen 
diefelben  folgen  laften  und  mit  den  andern  zweien  pfer- 
den  hernacher  ziehen .  doch  wan  He  wieder  kommen, 
follen  fie  den  armeti  leiiten  ibre  pferde  wider  geben. 
Grefenhaufer  w.  (a.  1413);  item  aucb  wan  ein  faut  rei- 
fen wil  mit  eime  konige  Uber  da^  gebirge  oder  rait  den 
herren  da  die  lehen  her  riirent ,  fo  ift  im  da;;  dorf 
fchuldig  einen  fctimcr.  alle  die  pferde  die  dan  zu  dem 
fallctor  uBgeen ,  ane  eines  ami)tnjans  phert ,  die  pherde 
fol  man  alle  triben  und  fal  ein  faut  dannnbe  gen  u.  fal 
fie  wol  befehen  und  welches  phert  der  faut  angrifet, 
da^  fal  er  nemen  zu  eime  jcinner  und  kein  anders. 
wer  jfi  fache  daij  der  fenmcr  wider  queme ,    begerte   (in 


unu  cim  aer  oeiim  von  der  vo^ei  weRen 
freburer  w.  (a.  1425.)  Auch  von  diefem  die 
wie  von  der  heerwagenlieferung  (oben  f  298 
befreiungen  ein,-  vgl.  die  urk.  von  1336  bt 
1450  f.  V.  orsdicnjl. 

b.  auf  gleiche  weife  waren  bei  dem  einlaaer 
far  feme  tafel  fclilachtbare  thiere  zu  liefeni  i 
geineinde  wicderum  vergatete:  item  wifen  *wi 
unfer  g.  h.  oder  fine  erben  in  dem  jare  eii 
felbs  libe  zn  Winingen  kompt,  fo  fal  der  vo 
heimburge  under  die  liirte  gan  a.  da  die  hi 
newen  «nd  unferm  herren  die  in  fine  kuche 
und  die  flagen;    diefelbe   kalbe  fal  die  gemei 


^ 


zalen  dem,  des  fie  gewefen  ill.    Winninger 

c.  vollig  verfchieden  hiervon  ilt  das  hcjichat^t 
der  herr  unter  dem  vieh  des  verilorbnen  eig 
ausziiwahlen  imd  wegzunehmen  hatte.  Jenes  b 
Oder  rind  wurde  von  der  gemeinde ,  die  es  de 
nen  eigenthUmer  bezahlte ,  entrichtet ;  diefes  m 
muften  die  erben  des  horigen  dem  herrn  auslie 
die  nachkommen  des  vafallen  dem  lehnsherm  d 
ros  ihres  erblaBers  iiberfendeten.  Gewohnlicb 
nung  diefer  hftutigen  abgabe  ill:  da:^  bcfie  ho\ 
Hurfte  houbetj  da^  belle  noi,  da:^  htfte  viha 
optimum  caput ,  valentius  caput ;  man  findet  a 
im  mittelalter  den  bloUen  ausdruck  val  (jus  cad 
ioival  (Haltaus  420.  1788)  Lang  reg.  2,  240 
Eichhorn  epifc.  cur.  nr.  92  (a.  1302)  fpater  au 
faU ,    fterb/all ;    in    Oberdeutfchland    geld8    (m 
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icht  auch  wie  im  altn.  anncnta)  and  dem  alten  li- 
a,  relinquere^  bedeutet.  alfo  die  hinterlaiienheit  im 
luergut,  die  \iehhinteiiaftnnfchaft :  in  ahd.  mundart 
gte  man  iothiba  (reliquiat'  in  morte).  Aus  diftffr  hin- 
rlafienfchaft  gebuhrte  dem  herrn  entw.  das  belle  pferd, 
let  wenn  keins  vorbanden  war,  der  belle  ochfe  und 
immer  nacb  dem  werth  der  thiere  herablleif?end ;  in 
inangelung  von  thieren  nalun  er  Qch  die  beilc  wat, 
ler  was  ihm  fDnll  im  hanshjilt.  anlland,  daher  man  fo- 
ir  einer  todgans,  einem  todkds  (Schwer  I,  429)  be- 
sgnet.  In  den  alten  gcfetzen  wird  des  beltliaupls  nicht 
'wftbnt,  woraus  aber  nicht  fein  fpaterer  urf]irung  ge- 
Igert  werden  kann ,  denn  auch  der  Sff).  geft.hweigt 
iner,  zu  einer  zeit,  wo  es  ficher  ini  fchwange  war. 
benfo  wenifj  mag  ich  umgekehrt  fein  alteres  dafein  aus 
58  Tacitus  modum  aut  pecuris  ant  vellis  ut  colono  in- 
iDgit  beweifen,  der  einen  llandifion  zins  des  lebenden 
donen  meint ,  nicht  was  bei  deffen  tode  zu  entrichten 
; ,  diefes  wiirde  er  gewis  dentUcher  befchrieben  haben. 
rtiliite  fpur  des  beilhaupts  tinde.  ich  in  einer  urk.  von 
56:  quirunque  nianfum  de  terra  nitllni  poIFederit*  mo- 
ens  bovem  unnm  ad  curtem  dabit,  quod  vulgo  dicitnr 
frdohio,  aut  G  bovem  non  liabuerit  duodecim  denarios 
srfolvet.  Don  Calmet,  Lorraine,  preuves  1,  282.  Ilier- 
if  laBe  ich  llellen  aus  andem  urk.  der  reihe  nach  fol- 
m,  zuletzt  aus  weisthiimem.  De  viro  (cenfuali)  opli- 
urn  jumenfum ,  fi  habet ,  fln  aut«m ,  melius  veflimen- 
liD  ejus  ecclefia  habebit,  femina  pretiofms  dabit  vefli' 
entum  .  .  .  qui  in  huba  mortuas  fuerit,  optimum  ju- 
entutn  cum  veflitu  juperinri  ecclefia  habebit  et  lilius 
Qfl  heres  hubae  erit.  ch.  Caroli  (a.  812}  Leukfeld  antiq. 
)ld.  243;  ^\  quis  de  familia  ecclefiae  obierit,  live  in- 
LS ,  five  extra ,  optimum ,  quod  in  pecudibus  vel  in 
lalibet  fupellectile  pofTederat,  in  proximam  domiiiicam 
irtem  accipiatur.  cb.  Ludovici  pii  bei  Schilter  de  cur. 
jminic.  p.  579;  cenfum  autem  altimuni,  per  quern  uti- 
le omiila  vel  neglecta  folvuntur  fer\itia,  jus  videlicet 
ipiiale,  a  viris  decedentibus  optimum  equum^  vel  fi 
pio  careat,  optimum  caput  pecoris,  et  a  feminis  in- 
mas  et  exuvias  transmitti  ad  ecciefiam  ordinamus.  ch. 
enrici  2.  (a.  1015)  bei  Ludewig  for.  rer.  bamb.  1,  1118. 
ffermann  epifc.  bamb.    nr.  20.     KindL  horigk.  p.  224*); 


I*)  UirermanB  TetEt  diefe  urV.  auf  den  5.  febr.  1017  lUtt  1015; 
L&Dg  reg.  1,  67.  ift  ihre  echtbeit  hOchA  verdachtig. 


iviuvx  J     auicui     mcims 


deferalur.    fed  nullus  junioruin  hac 
vandam    tamen,    quod  pro   femina 
tantum  indumeiitis   melius   eft  ofl'ere 
beitr.    173   (a.    1150);     da/,    be/Uwbct 
reg.  2,  125;   et    cum   aliquis  de  fami 
cedit,   qtiulquid  de  hereditate    ipluis 
ribu$   mafcuUni  /exus   fuerit,    abbate 
vero   viliico   debentiir.    li    uxor  alicu 
quae   non    habet  tiliom   iimuptam,    he 
dicitur  rade,    abbatem  contin'rit.     Kin 
(a,  1205);    praeterea  llatuimus,  quod 
dicti    manfi    ....   medio   tempore   m 
praefata    ecclefia   de  praedicto   manfo 
ffieda  perrdvet  quatuor   fol.  colon,  den 
(a,  1249);    fwer  in   der   llat  (Ohringe 
fitzet,   iiirbet  er,   fo  fuln  fin  erben  fii 
geben  ze  houbdrehte,    hat  er  des  niht 
ben  wot  u.  ivafm^  a!s  er  gienc  ze  kir 
Hanl'elm.  nr.  43  (a.  1253);  et  fi  magill< 
de  medio  fublatus  fuerit,    equo   qui    dc 
excepto,    ex    aliis    pro    mortuario    el 
Hindi,    hdrigk.    p.  27W   (a.  1254);    beii 
equum   valentem  juxta   meliorem.      We 
12G4);     quicnnque    civis    Willenbui'gen 
trariutn  habeat    live    cquum    valei»tem 
raarcarom,    decedentis    heredes    fex    ii 
jure   capitali   pro    eo   tenebuntur  exfol 
rio    five   vquo  retento.    de  minoribus  v 
marcaruui    vakirem  non  attingentibns , 
vis   habue 


■  ficmA^    I'ttechfe,     viehjsins.     heftehaupi.  367 

11339),  todfcl  uiid  wandel  mil  glimpfen  uiid  genaden 
inea.  MB.  2,  It),  (a.  1360);  und  wo  ein  gotshuaman 
Sbet,  der  git  zu  valle  das  hcllc  mkes  hobei  lb  er  het 
pr  lot;  het  er  aber  nut  vihes,  fo  git  er  das  belle,  das 
do  noch  lot,  es  fi  kleider  oder  anders.  Grullenhei- 
jex  hofr. ;  karntede,  dat  is  na  gemeinen  verlope  u.  ge- 
wonheit  des  landes  dat  hc/le  eingeivat ,  ofte  rnrende  of 
roer,  dat  de  dode  in  finen  weren  hadde ,  do  he  fik  in 
linen  veer  pelen  legede.  Kindl.  m.  b.  2,  341  (a.  1407,); 
llirbt  ein  hausvater  oder  von  beiranimen  lebenden  ge- 
fchwiilerten  der  altelle  und  hintfM-laBt.  vit^h,  To  loil  das 
befle  haupt  vich  der  dein  golteshaufe  zukominende  /all 
fein;  hat  aber  der  llerbende  nidit  ausdriicklii-h  das  ge- 
gentheil  verordnet,  mOgen  die  erben  den  fall  mit  eineni 
pf.  pfenninge  lofen.  fpruch  zw.  AppenzeJl  u.  S.  Gallen 
(a.  1421)  b.  Joh.  Miiller  Schweiz  3,  322;  beiin  tode  des 
altelten  ira  banfe  wird  das  beftc  fitick  vieh  und  (ftir  den 
untervogt)  das  befle  gewaud  gegeben ,  woinit  einer  zu 
kirche  oder  hangarten  gegangen.  Neftenbacher  dorfoftn. 
bei  Joh.  Miiller  4,  410.  not.  819;  item,  wer  ill  fraw  oder 
man,  chneht  oder  dieren,  niemant  ausgenommen^  der 
da  hat  geraicht  von  hern  hant,  der  ill  fcliuldig  den  tod- 
fail,  das  ill  das  bcfte  fmupt  an  zins.  MB.  2,  435  (a. 
1440);  item  auch  ill  es  von  den  edclllen  fo  uf  uns  ko- 
men ,  das  es  fri  fuldi/ch  zu  Obernaul  lei  in  dem  ge- 
ricbte  und  geben  auch  kein  theurft  hatbt ,  das  ban  uns 
die  alten  er^orben.  Obernauler  w. ;  da  gibit  (man)  auch 
da^  tiirfte  hobt.  Coburger  urbariiim  p.  72.;  u.  welcher 
man  in  den  obgemelten  dorfern  fitzen  ill  oder  darin  fiinf 
oder    fechs    fchillings   werlhs    hat,    und   wannehe    einer 

rt ,  fo  niuB  er  dem  obgen.  herrn  abt  ein  hejlhaupt 
vim  gc/palteii  fufi  uiSer  feim  erbtheil  geben  u. 
vernoegen.  Simmemer  w. ;  der  were  mime  hern  ein 
hefihc^ipt  fchuldig  van  eime  gefpalden  fufie.  jura  ab- 
batis  in  Simmem.;  auch  wifent  He,  wan  Iwin  befchloBen 
Hen  in  ein  Iligen  u.  einer  Ilurbe  u.  die  fwine  nii  en- 
l^fTi  gegnnrfim  eti  wetjti  noch  zu  flcge ,  der  enfolde 
[nan  nit  nemen  vor  kein  hefthvupt,  befonde  man  aber 
las  fi  zu  wege  oder  zu  liege  weren  gegangen,  fo  maicht 
(D&n  ^i  nemen  mit  recht.  jura  abb.  in  Simmern.;  fo  wa 
nins  heren  eigenlude  felien  u.  ein  man  linen  ungenoBen 
eine  frau  aus  freiem  Hande)  genomen  hede  und  der 
nan  Ilurbe ,  da  maichte  min  her  die  frauwe  hndcileii. 
jura  abb.  in  Siinmem. ;  audi  fo  wifen  wir,  ill  der  man 
ein  bubener,   der   da  abeget  von   todeswegen,    fo   sxiktc 


nc   uiiu    iiiui   jauKtsr  \vun 
darnach^  und    follen  He  an  dem  fiebenden  tag 
der  Jin ,   alH  do  er  tod  u.  lebendig  was,   and   i 
dad  er  ein   einlitzeger  ill ,    fo   zuhte    min  jnnk 
GeinBheimer  w.;   auch  wer  des   hovigen  gudes 
der  abe  von  tode,  der  gibet  der  herfchaft  von 
ein  hcflhcupt^    were  der  virfarn   als   arm,    das^ 
bellehoupt     bette,     fo     fulde    der    amtnuinn    der 
nacbfolyen.*)    Berger  w. ;  item  und  uf  einie  ei 
do  doifeUet  ^   der  gibt   irae    (dem  herm)  ein  dur^ 
Kirdorfer  w.;    auch  fprechen  fie,    find   die    hube 
und  da  einer  baulich  und   heblichcn  danif  fiUet, 
er,    lo    foil    er  dem    problt   kein  belfhnttjft   gcben 
aber  einer  der  hub  eine   oder   mehr,    darauf  e 
fitzet,  He  fei  bebuet  oder  nicht,  (lirbet  er,    er   fol 
probft    ein   heflhmipt    oder    teatmal    geben,     folch 
hat   der  probll  xn   alien  andeni    hubenem,    on   s 
darfulen  (?).    Holzkircher  w.;   item  wenn  ainer  ftii 
fant  Ulrichs   iJt,   der   fol   geben   das   hcfl  und   das 
gut,  da?,   er  hat  von  dem  varcndcn  gut,   ze  valL 
genhofer  hofr. ;    nous  echevins   tenons,    que    lea 
biens  fujets   au  I:eur,   doivent  le  keur  ^  quand  le  ( 
ia  maifon   vicnt  a  mourir  .  .  .   fi^avoir  un  cheval 
vache^  et  fftt  ce  meme  que   la  vache   fut  meillet] 
le  cheval.    record  de  Nyel  §.  23;   der  problt  hat 
dem  gut,   fo  der  mann  geitirbet,   ein  imcrlVtaupt, 
fo   er   findt   ein  pferd ,    da$   eines  pfcrds  zagd  hai 
einen  hengft)  fo  foil  er  es  hinwegziehen  u.  fiiren 
ob  es   fich  begebe,    das  ein    biibener  hette  ein 
pferd   (d.  h.   einen    meiden,    ein    verfchnittenes 
lein  pferden,   fo   foll_fii.^dd&.^iiiiaiAri^ 


; 
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ler  begrebede  fo  fol  onlers  h.  des  abbetes  zinsineiiler 
ordern  ze  fineni  liufe  re  tulle  das  brfte  hobet  das  e» 
at,  Oder  fin  belles  hleit  oder  bette  j  ob  es  nicht  leben- 
les  hobtes  hat  verlaBen.  Miinllerer  vogteirecht;  ver- 
tirbt  ein  bofsiuann  oder  hofsfrau,  fo  ill  dem  abt  u.  ilift 
to  Werden  eine  churmodc  verfallen,  d.  i.  dus  befic  ffc- 
•eide,  ein  pferd,  kuhe,  keliel  oder  kleid.  wenn  die  ver- 
lorbne  leichc  auf  einen  wagen  oder  karren  gefetzet 
uid  nach  dem  kirchhof  gefahreii  wird ,  foil  der  abt  fei- 
leii  dieiier  lenden  u.  entw.  dafelbll  oder  wenn  im  auf 
las  gut  koimuen  durok  denfelben  die  chnrmoede  aus- 
)ehmen  laflen  u.  zwarn  folgendergellalt :  es  foil  der  die- 
ler  einen  weiBen  ftock  nehmen  und  htuterriicks  z\i  den 
dfBrden  oder  kiihrn  geben  und  mtt  deni  flock  cins  be- 
'iihren,  wekhes  er  nun  trifl't,  das  gehoit  dem  herm, 
weiler  nichts.  Herkhofer  hofsr.  bei  Rive  467.  468.  vgl. 
252,  253  und  einftinimig  daniit  das  hofsr.  zu  Werne 
and    Seperade;   item  fagen   wir  aucb,   daft  etn  jeglicher, 

tda  aulierhalb  dem  gerichtszwang  Mdnchweiler  fein 
ung  hat  und  ift  ein  Pirraanns  kind  (oben  f.  338), 
irann  er  ilirbt,  foil  er  geben  das  beflehaupt,  oder  wie  man 
2s  nennet ,  den  beften  namhari  (?)  aulier  foinom  viehe. 
Mtinchweiler  w. ;  und  fo  derfelbe  Wuczfchke  llirbet,  fo 
aimpt  fein  erbherre  fein  bcfle  tw/] ,  das  ift  fo  er  pferde 
tiet  oder  in  mangelung  fo  er  kein  pferde  left,  das  befle 
rint  ^  oder  fo  er  nicht  rindcs  heubt,  den  bcjlen  /cheps, 
jder  fo  er  auch  kein  fchaf  oder  fchei>a ,  die  befle  gatis 
>der  das  befle  hun ,  das  alfo  allewege  von  den  neBen, 
welche  er  nach  lieh  left,  dem  hemi  das  belle  volge. 
Haltaus  2140;  wann  ein  betiler  auf  hegergiitern  ftirbet, 
ivird  fein  flab  u.  bettelfack  auf  dellen  grab  getlucben 
u.  gelegt,  von  beiden  nimt  des  clofters  vogt  eineriei,  den 
Hab  oder  bctlelfack,  damit  ift  das  clofter  befriedigt.  Hil- 
desheiuier  meierding;  was  fie  zu  kiihr  oder  bnulehunge 
zu  gebende  fchuldig  feien  ?  refp.  der  ackennann  das 
pfcrd  naehfl  dan  bt-ftcn ,  der  kother  die  kuhe  ndchfl 
ier  befteti  ,  die  frau  den  rock  ndchfl  dam  bcflen.  Vol- 
kerfer  meierding  $.  11;  ferner  ift  es  auch  fUr  cine  befon- 
dere  freiheit  und  exemtion  zu  achten,  dalS  die  hmd  l)el- 
bruckfchen  eingefeftenen  fogar  nach  ihrem  abfterben 
thcitigunff  *)  des  unter  andeni  orts  eingefeBenen  eigen- 
behorigen  oft   hoch    und  auf  die  halbfcheid  der  verlaften- 


*)  tbeidif^uDg  folltfl    es    heifteUi    deon     teidtutjen,     tag^dingtn 
irird  bei  diefer  abgabe  oft  technifch  gebraucht. 

Orimm*s  D.  K.  A.  3.  Auag.  A  ft 


-DcOrldur  landr.  1,  13;  ob  nrar  ej 
alien  verlietraUietai  perfbaai  der  ten 
dea  naie,  lb  hat  et  jedwpoA  ail 
iogiea.  Preiea  oder  Nordha^EaB  volmc 
fidieo  «igeDbefa5rigen  dieferUb  CaigeB 
Bimlicb  felbiger  tod  denen  meieriB 
werde,  welcbe  znr  zeit  ihres  abAerb 
(ocA/cr  im  lebeo  haben ,  welcbe  e»«t« 
auM£ublafen  fahig  ift.  I>elbrticker  lai 
in  der  Scbweiz  tindet  Qch  eine  fonde 
wonach  die  ptiichtigen  das  befthaopt 
in  die  bond  zu  liefern,  fondern  nor 
ftetle ,  ohne  ^'eniefibares  fntter ,  anzu 
imrde  es  binnen  drei  tagea  nicht  w 
ftarb  es  unterdelTen ,  fo  waren  fie  le 
ein  jabr  und  einen  ta<:  nachznjagen 
war  feiii  leibeigner  iiichts  femer  alb 
und  auch  diefen  konnteu  in  I'tznacb 
rttcknehmen  ,  wenn  lie  das  vieb  drei  U 
korbe  wafltr  und  einer  geUen  flAne* 
und  nieuiand  gekonunen  war,  felbea  al 
holen.  rode!  der  Utznacher  freiheit  I 
2.  170.  Kl ;  und  furach  er,  dati  ir  ilatt 
IJierrpnht  wiiri ,  wer  heir  zu  Liechten 
warinil  li  (tit  fore  ^ebunden  und  fchu 
cben  zins  zc  tunde  a.  buDe  ze  geben, 
befcbeidenheit ,  welcber  burger  ze  Lie 
till  kiuih  Oder  man  busbablicb  in  eii 
von  todeswe^en  abgienge,  von  denif 
berru  ze  vali  warden  das  belle  haupi 
ivfiri   -fii  rto  ^>rf  (^^  »ift  dan 
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&e»i     nnd    in    einem    kiibd   aid   rjelten    flein    grbfn*)^ 

lang    des   (davon)    deiTclb    houptvall    geleben  laocbt, 

id    wann    derfelb    houptvall    iturb    fo  foUeiul   lie  im   uf 

>r   hut   fchaden    uB  der  Itatt  vertigen  (d.  i.  auf  gefalir 

jsr  haut   hinaus    fchleifen}    u.  denn  deiretben  liouptvalles 

inzlich  ledig   u.   los  lin.     Freiheit  von  Liechtenfteiij   in 

[>ggenburg  bei  Tkhudi  1,  606.  607. 

ach    alien   diefen  Itellen,    wobei  ioh  folche  auszuheben 

acbtete ,   die   immer   etwas   eigenthUmliches  beHinunten, 

ler    die   verbreitung    der    abgiibe    durch  alle  gegenden 

eutXchiandes   bewiefen,    wird   lich    tiber    die  iiatur  des 

kftebaupts   ui-tbeilen    lalien.     Es  id  kein  ausduU  des  al- 

m  eigenthumsrechts ,    denn    es    wird   iilcht    bkf^    vun 

^nngen  leibeignen,    vichnehr  gerade  von   milderen  huri- 

sn,    Uber  deren  habe  der  berr  niemals  eigenthmn  hatte, 

isgewllhlt,  erhoben,  getheidiget  oder  gezuckt;    handelte 

•  als    eigenthiimer,   fo    diirfte  er  auoh  bei  lebzeiten  des 

irigen    fich    des    viehes    bemUchtigen ,    aber    tod ,    fallj 

i/all  werden    beltandig   vorausgefetzt**)      Es    ill    alfu 

ne  belcbrankung  des  rechts  der  natUrlichen  erben,  ein 

!Jtimintes    erbrccJU   des   grundherrn    auf   gewill'e    gegen- 

Inde  der  hintorlaBenfcbaft   des    dienJlniannes ,    der    zu 

kier    familie   gohurte.     Auf    welche   es    lieh   erilreckte? 

Ttder  manigfaltigsten  fellfetzung  unterworfon ;    gewohu- 

m  gait   ein   berabfchi-eiten    von   dem    werlhvollllen    auf 

■geringere,  die  grenze,  wo  das  recht  auflidrte,  war 

fthieden.     Oft    wurden    nur  thiere  mit  gelpaltnem  fuB 

;uckt,    oft  nui"  folche,    die  zu   weg   und  Iteg  giengen, 

d  nur  inannliche   pferde,   bald   auch  ganJ'e  uud  hahne, 

es  rtieg  zu  geringen   gegcniUudcn   wie  bloUen   kafen 

V)  gleicbe  vorfcbrlft  eoth&lt  die  Feldheimer  dorfSffn.  fQr  das 
Bvelcbe«  fcbadeu  getban  bat;  oucb  ift  dea  hoU  gurecbtigkeit, 
■  (I.  wem)  das  v&cb  fchadeu  tftt  in  dem  CoeD,  der  mug  es  in  uod 
Rn  keblbof  treiben  a.  tun;  der  pur  uf  dem  bofe  full  a.  mag 
tfelben  viicb  filraeUen  ll«in  i»  trim  oirttl  uod  irajjer  in  ein*r 
tm  u.  damit  es  ufFentbalteo,  bio  dem,  dem  fchaden  gefcbehen 
B  fchaden  abgetragen  und  bcx&hlt  id.  Job.  Conr.  FueBlio 
Eimburger  mag  b.  12.  17&3.  p.  173.  wclcher  meint,  das  beiBe 
Kioem  folcben  rich  nichta  su  freHen  u.  faufen  goben. 

^P)  der  bOrigc  konnie  fein  vieh  dem  Aerbfall  dadurcb  ent- 
B,  daft  er  es  6<!i  Uhzetten  rerlcbenkte  oder  rerkaufte;  dann 
Pkeio  anfail;  in  der  markgraffchaft  Baden  und  graffcbaft 
•rA^Mti  gibt  ketn  leibeigner  den   hauptfall,     weon  er  bei  leben- 

leibe    fein   gat   aut    einen   andem   iibertrftgt.      (der  fchlnft 

07.) 

Aa2 


Kiuin  mm  unmogncQ  nni 
tuuli'r&  id,  daft  ein  freier  giiter  erwi 
clion  diofe  abgabe  lallet.*)  Audi 
aUrn  hOrigen  t\x  lallen,  d.  h.  nicht 
tiiiuual  jeder  liMbeigne  ift  ht^fthauptii 
gnnui  hewoift  die  abwefenheit  des 
riMclu  lid  den  Aand  der  fieiheit.  l\ 
(n\diU\w\\  in  doin  angefUhrten  Aulcr 
ill  dor  MUnfU'rer  vi>gtei  viellcichl  wi 
Auch  in  dcni  AltonhaTlauex  von  1570.1 
richt  Alionhafelnu  id  niemands  kibeij 
kcin  bofthaujit  ^f'tMttidingti  worden. 
dea  Dolbrdi'ker  landrechts  dicfon 
den  vtvithril  iuifrechnet,  d&&  Qe  Aatt' 
iiAcUftbiftos  h.iupt  xn  liefem  batten, 
juiirvfuhrlvn  iVhwowrifchon  weistlidniQ 
tn^ti  dos  in  volU*  frvihril  aufHrebend 
dere  SffduiUikangeD  des  gotaherriid 
darin,  daft  «a  w«  mmm  bei  j«di 
werden  durf^e ,  fondem  nur  bei  denj 
nkht  vonn  tun  kind  ini  hanfe  ift ,  ftB 
IVlbrdcker  Undr.  die  fclidM  belUwi 
wiferer 
wurde 
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iber  aaf  die  gerade  angewiefen  Qnd ;  nan  aber  re- 
Lefentieren  optimum  c^put  pecoris  and  optima  vellis 
m  diefen  unterfchied  zwiTchen  erbfchaftsgegenltanden 
1  zuweikn  wird,  namentlich  in  den  iirk.  von  812. 
L5.  1205.  1339.  hinterlalienfchaft  des  maims  und  der 
u  getrennt,  obgleich  das  gefchlecht  der  herrJ'chaft,  als 
^en,  hier  keine  berilckfichtigung  erhalt.  Sodaun  gleicht 
S  bellehaupt  unverkennbar  dem  fogen.  relevium ,  wel- 
ts bei  veranderuug  di^r  dionenden  hand  von  dcm  va- 
l  an  den  lehnsherrn  entrichtet  warden  mufl;  es  be- 
lt ebenfalls  in  pferd  und  waffefi*) ,  well  frauen  der 
en  unfahig  find,  kommt  kein  kleid  vor.  Wir  fehen 
r  wiederuin  verhaU.tiilTe  der  unfreien  gleichen  fchritt 
len  mil  denen  der  edflii  minillerialen. 
ife  letztere  ahnlichkeit  tritt  nocli  klarer  hervor,  wenn 
n  den  Iterbfall  erwagt ,  wie  er  in  Frankreich  und  zu- 
^i\  England  bellanden  hat.  Ducange  4,  1056.  57.  f. 
Bortuarium  hat  die  belege  gefammelt,  ich  fUhi-e  hier 
W  den  aus  den  Ilatut.  eccl.  cadurc.  an :  fi  decedens 
X>chianus  (horiger  der  kirche)  tria  vel  plura  nijuscun- 
}.  generis  in  boni.s  fuis  habuerit  iiniinalia,  opiimo,  cui 
jure  fuerit  debitura  (d.  h.  deni  grundlierrn) ,  refer* 
o  .  .  .  ecclefiae  fuae  jecimdum  melius  animal  refer- 
ar  poft  ohitum.  In  den  nomiannifch  englifchen  ge- 
Een  heifit  die  abgabe  fowohl  des  banern  als  des  va- 
len  relief  J    rdevamentum ,    leges  Willielmi    cap.  22.  23. 

(Canciani  353.  354)  de  releif  al  cunte  ,  de  releif  a 
nin,  de  releif  a  vavafour,  cap.  29.  (Canciani  355):  de 
eif  a  vilain.  le  mcllinr  aveir ,  quil  avera ,  u.  chival^ 
Wf^  u  vachcj  donrat  a  fon  feignor  de  releif;  leges 
nrici  c.  14.   de  relevationibus,    (Cane.  374.  375)    Der 

England    gangbare    ausdnick    ill    catalla,    caiallum 

tinge  f.  V.)   woher  noch  das  engl.  chattel  und  cattle, 
vieh ,     vermiigen,     aus    dem    lat.    capitale    (baupt- 
j     Oder    herioium ,     aus    dem      agf.     heregeatve  **) 

It— 

^9  item  w«o  unfer  amtman  mit  dem  tod  abgebet,  To  full  feiii 
i«fr&w  Q.  erbea    dee    utU'ers   got^baus  amtmanii    roM ,    danuf  er 

ami  beritten,  mit  dem  fati ,  fwert  a.  Jporen  in  unfer  gotabaaa 
)  feinen  zngehdrn  Aellen  in  iiDfern  marital.     MB.  5,  222. 

**|  entfpr&che  einera  gotb.  barigatavi,  haritari ,  abd.  herigi- 
fi  (apparatus  bellicus)  roa  sawjao  (pararu)  mbd.  Bouweoi 
b.  taujan ,  agf.  tavjau ,  und  die  agf.  form  follte  lauten  herege- 
»,  wofQr  abor  fchoa  die  4lfce(len  biT.  heregeatve  fcbreiben  ,  vgl. 
tTttiii  (dat.pl.)  Beov.27  (Conyb.  Ul)  30.  32.  53.  gealweBeov. 
.  229  beregeatvum  Boetb.  p.  110. 


nliiute  mm   kifajtraw 

cMMfoe  frsMeoL    T«c  Gem.  14.), 

Aber 

dk 

dact  gkUkhSh  ah 

Tieh  zvftdgeAeDt.  oder,  writes  kk 

kamng  der  gnndkerxl^sft 

c  leibeJgDe  m 
TOO  h&ncni  zo 
iKT ,  herdk&Mer , 
den  hdmea  Idfa  uid  bals 
den  nan  asflkief  (fon  jeder 
recL*)  Dab«r  die  recht&fprflche : 
halMignen  allenthalben :  ver  eignen 
hon.  Von  der  zeit  der  liefenzng 
nttngen  /afimadkUkmrn  ^  pfimgfihm, 
kmm  (dies  bd  Krerfig  2,  664.  665.) 
aaaikmn,  wejl  Ge  uit  allgemein  im 
leateB  Rezin/et  warden,  gewall^mm^] 
hun ;  &af  der  iafel  Shetland  hiefien 
weQ  fie  znr  fattening  der  falken  des 
waren.  **)  In  der  frGheren  zeit  werdei 
mer  niit  anter  den  andem  natnralien 
eDtrichtiing  dienfUeuten  obliegt,  z. 
lex   alam.   2*2.  km  eccle&ae  tribi 


/land,     knedtie.     vieltsitis.     rauchkuner. 
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'ollen.  Spaterhin  werden  fie  als  haufigfter  und 
Igeineinlter  zins  oft  allein  Renannt.  Belege  aus  weis- 
Qinem:  wes  ranch  zh  herge  keret  in  den  dreien  diir- 
rn  ill  fchuldig  dera  abt  ein  vogfhun  zu  faflnacht. 
fcher  w.;  item,  es  ill  audi  jede  hofraith  dafelbll,  der 
\uch  au^gchd ,  unferm  gn.  h.  ein  herdhun  zu  ^eben 
hnldig.  Hofilatter  w. ;  von  jeder  Jttrtftatte  alle  jar  ein 
w.  SchOpflin  nr.  880  (a.  1314):  fo  manch  ranch  im 
Txnd  zu  Rorbach ,  fo  manch  faflnachtshuv ,  aus^e- 
heiden  pfemer,  oi)feinmnTi,  fdiefern  und  liirten.  Kor- 
icber  w. ;  ieglichs  bus,  da  man  husrochi  in  hat,  git 
n  vafinachthun ,  und  alfo  mugent  die  bilner  wachfen 
id  fwinen.  Afchacher  kellerg. ;  dem  vogt  foil  ein  iedli- 
ler,  der  im  ettern  zu  Menchingen  gefeBen  id,  aller- 
irlich  geben  ein  hun,  Menchinger  w. ;  wer  eigen  raudi 
ll,  foil  alle  jahr  zwei  huntr  geben,  ausgen.  die  fedel- 
*>fe  u.  die  dafilr  gefreit  find.  Mendiinger  w. ;  und  hant 
,e  fchefTen  darnadi  anrh  gewiefen ,  als  inandi  baus^e- 
iB  in  dem  gen.  dorfe  ill,  fo  mandi  faJhiacMhun  hat 
ich  der  mehrgen.  junker  fallen  im  ielben  dorfe  u.  dor- 
ich   hant  die   fchetfen   gewiefen ,    wer   buften    dem   dorf 

»garten  niache,  der  foil  auch  dem  gen.  junkern  ein 
mhm  geben.  Beicheler  w.;  iderman  ein  hun.  von 
in  fuUetor  an  dat^  ander.  Coburger  urbarium ;  item, 
er  zu  Zell  fitzet,  er  fei  unfers  herren  zu  ^Vertheim 
gen  Oder  nicht,  der  fol  im  u.  finen  erben  mit  alien 
ingen  dieneu  und  gehorfam  fin  zu  alien  rediten ,  gli- 
Iffirwife  als  ir  eigen  lute,  uQgenomen  die  armen  lilte, 
le  dem  libe  nit  ir  eigen  find,  die  foiien  allein  der 
\l'ennfu;hthum.,  die  fie  ron  iren  lihen  geben,  iiber- 
>ben  '^\n,  Zeller  w.;  jedea  haus  des  Rbeingaues,  xvor- 
is  der  ranch  gehet ,  gibt  unferm  herm  jahrlich  ein 
m,  Rheing.  landr.  b.  Bodm.  p.  625;  von  einem  igli- 
len  der  herren  eigen  menfchen ,  die  lip  oder  gut  von 
en  herren  zu  f.  Peter  ban,  aile  jar  ein  fafinachthun. 
rotzenb.  w. ;  item ,  fo  weifent  ^\t  einem  grafen  Vim 
Tied  zu,  binnen  dem  banne  als  feme  fein  grafffhaft 
ehet,  ein  jflgerbrot  und  ein  falhiachtshnn,  Seltelfer  w. ; 
[d  fmnrner  und  ein  fajhiaMshnn^  und  fo  man  es  ha- 
en  will,  ein  alt  hun,  heiBt  ein  geicalthuu,  Ollheimer 
»  p.  305.  306.;  die  vier  fiirller  fullen  odi  komen  an 
em  zinllage  fnlge  ieder  man  init  eweiefi  hiinren  an  fims 
iferte  und  mit  ahte  dollerbrote  und  mit  einem  dofter- 
imer  wines.  Haflacher  w. ;  item  fal  ie  die  hube  geben 
lie  JAre  uf  den  grtincn  dunreilag  nunc  eier  ein  jar,   da:; 


fia  nd.    Jen  echte,    viehrins,    brat  en. 
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eutct  cs,  dafi  leibeigiie  in  keinc  Iladt  aufgenoui- 
aen  werden.  Noch  eine  dritte  ausleguiig  gibt  Dreyer 
erm.  abh.  p.  437. 

I.  gefchlachtetes  vieh ,  fttnfch  und  fpech  werden  nicht  fel- 
en  geziniet;  der  freijn'afen  frauen  foil  ein  hiviervicrtel 
om  kalb  niit  fitbcth  ripptn  in  die  kiiche  gefchickt  werden. 
Vigand  feme  p.  545:  geben  fUnf  phunt  fleifches  firinins 
ind  rindcrins.  das  rinderin  mit  eime  Icrut  und  das  fwinin 
lit  eim  pfcffer.  MOnilerer  vogteirecht;  wenn  man  crie- 
:ethe,  fo  geben  ii  ein  riniflds  durch  Hebe.  Q  fprechent, 
s  fi  Dit  recht.  Coburger  urbarimn  p.  52 ;  probH,  dechant 
nd  capitel  zu  Odenheim  miiBen  jerlich  uf  Stephans  tag 
wo  theien  und  £Wo  fchuUt^'n  von  tjemelien  fchweinen  zu 
echter  ewiger  weifnng  fcbicken  zum  Hirfchhom  uf  das 
chloft  .  .  .  der  fcliultern  foil  jede  15  IT  wiegen ,  dazu 
ollen  theien  und  fchultem  zuvor,  ehe  fie  zum  Hirfch- 
lom  bracbt ,  fdiuUheiBen  und  gericht  zu  Efchelbach  be- 
iendi>^t.  und  da  uf  •ieliibd  und  eid  erkant,  ob  diefetben 
ierecht  feien  oder  nicht.  Dahl  p.  145.  ein  seitlf/  fchwein. 
treiuer  cod.  ardenn.  p.  466  (a.  1348);  porous  maiurus 
3t  /loucprdtig,  MB.  7,  436  (a.  1180)  vgl.  flocbrato  gl 
arev.  15,  24.  »U)d  Schannat  vindem.  1,  45  porcos,  quos 
mlgo  inductUes  vocant. 

6,*  fynU)oUfther  zins  von  vieh  und  braten  kann  entw. 
ill  kleinen ,  uneBbaren  thieren  bellehen  (doch  wttlle  ich 
licht,  daS  z.  b.  fmgvfigel  geliefert  warden*))  oder  in 
)lo0en  fvhaugerichie^} ,  die  zu  bellimmter  zeit  aufgetra- 
?en,  aber  nicht  genoBen,  fondern  wieder  weggenom- 
nen  werden.  Murutori  anti(|.  3,  187.  erzablt  einen  arti- 
^  fall:  Bononiae  cniphyteufis  a  nionachis  benedictinis 
ancti  Proculi  ronilituta  pro  cenlu  fumum  capponis 
u>cti  reddebat,  hoc  ell  annis  fingulis  ilato  die  ad  men- 
'ain  abbatis  emphyteoia  accedebat,  capponem  e  ferventi 
iqua  tractmn  et  duabus  patinis  inclufum  deferens,  quern 
».xinde  dctcgebat,  ita  ut  demum  funius  afcenderet,  quo 
I  "  ille  abibat,   ferculum  ipfum  afportans  et  fatis  fuo 

functus.  Fur  das  aualoge  verhaltnis  der  zius- 
ehai  (feuda  cenfualia)  paflen  zumal  f(>lche  leiftungen. 
[ji  Oellerreirh  nuille  ein  adlicher  feinem  lehn&herrn 
Jlhrlich  auf  bellimmten  tag  xwei  mafi  fliegen  briugen; 
Un    fr&nkifcher    edeluiann    jabrlich    auf    Martini    einen 


•)  es  ill  bloB  fcherzhafte  formel,  wenn  es  in  einer  urk.  bei 
^arpentier  I,  930  heifit :  li  quis  contratUcere  conaverit,  centum 
ypncs  nigroa  et  lotidem  rorvo«  aU}ot  re^  perfulvat. 


ftand.     hiechie,     Jcl  eider jcitis. 
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ido,    quae   menfura,    donee    Olcnnius,    e    primipilari- 
bus    regendis     Frifiis     impoiltus     ierr/a     nrorum     delegit, 
quorum  ad  forinam  aociperentur.     id  aliis  quoque  nationi- 
bus  arduum,    apud  Germaiios  difrtcilius  tolerabatur,    qui- 
bus  inj^entiuin  belluarum  feraces  faltus,   modica  domi  ar- 
menta  fuiit.     Tac.  aim.    4,  72.     Als   Heinrich  2,   den   bi- 
fcbof  Meinwerk  von  Paderborn   befucbte,   liefl  diefer  al- 
ien feinen  unterthanen  die  tracbtigen  fchafe  wegnebmen, 
ira  aus    den  fellen    dcr   ungebornen    liimmer    dein    kaifer 
Sinen   mantel    zu  bereiten.    vita  Meinwerci  cap.  78.     Sol 
nan   ime   (dem   meier)    darnmbe   ^^ben ,   To    er    dannen 
'cheidet,     finer    ^Towen    einen    nuwen    himhcrin    hellei^^ 
icr  ir  rehte  uf  iren  fu7,  ftoi^e.     Scbilter  cod.  feud.     Alem. 
168* ;    der  erwahlte  centgraf  foil  dem  herrn  geben  sween 
ioeijie  von   fchopfenJeder  gemachte    handfchuhe,    an   einem 
SBeificii  fommerhideu  heftln  ft^e,   fo   foil   dann   der   herr 
brae   das   anit   leihen   ohne  gold   nnd  filber,    fondern  al- 
eine  mit  dem  Itab,   den  foil   er  ihm  widergeben.    Alten- 
lafl.  w.;  jahilich   verabreichen    einen   lemern  herreti  pdg 
uid   ZT«^en  gefilzet  fcbuecb.     MB.  15,  54  (a.  1352);  fub 
enfu  unius  hirdnae  pellis.     Neug,  nr.  514  (a.  878);   zum 
lekentnis  der  leibeigenfchaft  dem   herrn  vor  gericht  ein 
laar  handfchuhe  geben.    Am  S.  Gallen  2,  173;  voertmer 
inen  weffel   (wecbfel)   dei   fal  men  doen  mit  eener  leder- 

tbokkcs  hut  ofte  mit  twen  fcillingen.  Kindl.  horigk. 
83  (a.  1324);  feltner  fchuhe  und  Iliefel,  in  einer 
von  1246  beleiht  Gotfried  von  Hohenlo  den  Otto 
ogenaere  mit  einer  area  zu  Augsburg:  pro  cenfu  annuo 
\uahus  caligis  videlicet  de  fageto*) ,  quas  nobis  in  re- 
ognitionem  fingulis  annis  folvent.  die  uvk,  voUilandig 
edr.  bei  Weber  de  feud,  ludicr.  p.  57-59.  (fehlt  in 
*angs  regellen.) 

lefonders  fcheincn  leibeigne  fflr  die  erlaubnia  en  hei- 
aihen  vor  alters  ibren  herrn  ein  hemd  oder  ein  thier- 
fU  entricbtet  zu  haben:  ut  de  nuptiis  unus  tantum 
ummus  aureus  vel  peliis  hirdnae  de  fupellectili  autem 
lorientiuui  quicquid  melius  habuerint  nollris  utilitatibus 
Toveniat.  Kindl.  horigk.  p.  240  (a.  11G6);  item  homo 
cclelie  manfum  non  habens  pro  contrabendo  malriuionio 
jlidum  dabit  vel  pellein  hirci.  ibid.  p.  258  (a.  1224.) 
le  fo   muHe  in  Rufsland  der  leibeigne  brautigam  dem 


*)  /ojittum  lit  das  mhd.  ffit.     Wigal.  1425.     Iw.  3454  und  dazu 
tm.  p.  3&5 ;   caligae  kOnuen  AiefeJo  fein  oder  hofen. 


gcngabe  war. 

A,    jnns  im  gerdth/chaften,     hierher  rech 

a.     htfeiffn    a.    kufftagd ,     ^wdhnlicl 
tang  der  fatterzinfisren  :   fuller  a.  kofl , 
ben.     Crraberger    deduct,    p.  ^3   (a.  1 
Tnahcl .   nag<i  und   eifen.     Kopp  nr.  11 
alsdann  foil  pfle^r  die  kneciil  a.   rns 
ter.  natrri  n.  ri/ni.     KOfcbingM'   ehaftdii 
der  vogtie  foUent  och  den  f5rfterB  gebi 
i{m  u.  ffcnege!^  darza  q.   folluit  dennc 
^Iben  ifen  u.  negele  antwoit^i  den  bi 
w. ;    et    iR«    ^ir    procnrabit    fwifrnwrn 
Spilcker  1 ,  294 ;   item  der  fchmid  foil 
v.    M^  darza  gemacht  it   ob  er  n 
hemn    eien.    To    foil    er  pdB^u  VI 
darza.    SiBUMnM*  w. :  fal   etn  fmid  k4 

a.  den  CMAani  iteben  rWr  i/ni  jp 
MU.  GeikdMinar  feodrecht:  geriel  da 
aK  das  fol  er  in  wider  an  heitai  Rah 
Bftmen  Seiftied  172,  4: 

aaa  Ic^eaket  /wTcr  n.  Mfrf  beidia  i 

b.  gilmffifem;  da  der  bar  felbft  iddl 
mir  dief  e  ah^abe  nebr  igmlMkk,  ba 
187;    der  fctehbeift    Ml 


c    m^n,  fir     ___^^  


(land,    hiechte.    geratheeim. 
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TiHligen  abent  auf  iedlichen  ^eben  drdhundert  fchuHeln ; 
u.  Willi  der  fchiiliellehner  abgat  (ilirbt)  fo  full  er  gebeii 
in  den  amthof  ein  theheifen ,  damit  iil  das  verlichen 
feiner  hausfrauen  u.  feinen  kiiidern.  Menchinger  vogtsr. 
Die  fchttiJeln  wurd^Mi  alfu  von  dein  beleliiiten  dienll- 
mann  nur  zuui  gebrau^li  bergegeben.  Diel'e  abgabe 
fcheint  fich  bauptracbllcli  auf  edele  dienllleute  zu  be- 
ziehen.  Der  wigraf  zu  Minden  lieferte  dem  bifcbof 
jabrlich  (J  fcuieUa,  XXXil  cnUeras^  Spilcktir  1 ,  298. 
300.  Im  jahr  1430  belelintu  kailer  Sigismund  einen 
thiuingifchen  edelmann  Uirich  von  Dynierode  mit  ei- 
nem  wald  bei  Frankenhaiifen  genaiit  SchUiielholz ,  wo- 
fttr  er  und  i'eine  nacbkoniineii ,  fo  oft  ein  rcim.  kaifer 
Oder  konig  ira  lande  zu  Doling  fei,  einen  heerwagen 
mil  fchiijMn  zur  hoflladt  liefem  follte,  die  urk.  gedruckt 
bei  Weber  de  feud,  ludicr.  p.  00-02. 

B  nicbt  felten  wurden  tannetie^  toeij^e  br.chcr  und  tcl* 
Icr  entrichtet,  zumal  fiir  ricbter  und  foheffen  bei  unge- 
botnem  ding;  vgl.  oben  f.  137.  Fulda  belieh  die  von 
Scbenk  zu  Scbweinsberg  unter  andern  mit  folgenden 
einkanften  in  Mall'cnheini :  ein  ncu  fuder  weins  ohne 
faucr  und  faule  in  neuen»  faft ,  ein  tdnmnx  becher  und 
neu  wohlbefchlagen  wagen  mit  allem  gefchiiT  obnge- 
falirlich  und  uf  dem  obg.  /"a/?  ein  tdnmn  backer  und 
darin  drei  pfund  heller  gelds,     fuld.  faalbuch  b.  Kuchenb, 

^L  128.     Dahar  pechcrlchv.ti ,    wie  IV.hQlJnilfhtin ,    im    bair. 

Hjbhtbucb    von   1278.    vor  Welleurieders   gloffar    p.  XV., 

^rer  beide  ausdrtlcke  misverlleht.  Die  zinle  gleichen  oft 
den  bufien  und  wir  wcrden  unten  fllinliche  bulSen  voa 
fail  und  bechern  antrcffen.  Auch  u:cij]e  zubcr  kom- 
men  vor:  ouch  fol  derfelb  hofnian  uf  da/,  felb  mal  ge- 
ben  ein  subetUn  mit  wiSeni  kimpolt  ( eingemachtem 
weifikraut) ,  da/^  Jtwen  an  eincr  ftaugen  dragen  u.  fol 
da?  zUberlin  ouch  wij]  (in.  *)    llalledter  hoferecht. 

^H  ob  die  altere  zeit  llatt  der  becher  auch  trmkhorner 
flmfen  lieB  V    ich  babe  irgendwo    eincB  zinles   erwabnung 

gefunden ,  der  in  dem  horn  eines  dreijahrigen  brumm- 
:':    belland,    das   eine  genau  acldzchen  jakre  ^    weder 

ui       1    noch   drunter,   alte  juugf'rau   tiberbringen   muAe. 

(*}  Qber  weiJSM  ger&tb   oben  f.  137;    dem  harm  einen  tceifien 
5  (blanche  lance)   bringen.     Bouteiller  fomme   nirale  dee   cou* 
ftamet  de  tieara  1,  27. 


fiand.     knecJde*    gehU.     h>p((j,     heinUhsgeld.  383 

as  gemiinzte  luetall  uiid  in  ihni  wurden  die  abgaben 
nmer  mehr  angefchlagen.  Dem  viehzins  war  fchon 
riihe  eiiie  befliiuinende  werthung  nach  fchillingen  und 
fenningen  beigefujit  worden,  langer  dauerten  die  fnicht- 
nllungen  in  natQrlicher  unbellinmitheit  fort.  Die  haupt- 
ichlichilen  arten  der  geldcntrichtungen  Qnd: 

hipfgrhi  eignet  fich  feiner  natur   nadi    niehr  fflr   die 

rhebung  allgemeiner    abgaben ,    die    ein    freinder    fieger 

der   landegherr    dem    voike  autiegte ;    dahin    gebort 

odinifcbe   nafcnans    (f.  299).      Das    verhalEnis    der 

dberrn    zu    ihren    horigen    blieb    davrtn    iinbevUhrt ; 

waron   dienlte   und    reallalten    angemefciner ,    als   die 

ung  einer  AUndigen  kleinen  geldl'uumie  gewefen    ware. 

eder  lierr  vertnig  licb  mit  feiiien  leiiten  befonders,  viele 

iturallieferungen    verwandelten    licb    zwar   mit   der   zeit 

^eldabgaben,    aber  in   die  mannigfaltigllen   und  nicht 

K    den    ki>pfen    wurden    fie    eingenominen.      IndelTen 

Kat    ein    fogenanntes    capiudc ,    capitalitium ,    capita- 

Ki   vnr,    das  in  befondern  ("alien  von  unfreien  niilderer 

r,    iiamcntiich    freigelaiJnen ,    kopfweife    und ,    wie    es 

betnt ,    ohne    rucklicht   auf  grund  und  b<>den  entrichtet 

urde:    duo    mancipia  inea  id    eil  Thiotonem  et  Wadin- 

ani   in   dci   aiuore    libertate    donavi ,    ea   taineu    ratione, 

tt   aniiis    Qngulis   ad   cellani  ICatpoti  ...  in  cenfu   qua- 

uor    (Ufiar.     folvant.    (a.  t'SG)    Goldall    jiaraenet.    vet. 

),  435 ;   uiafculus  XII    denarios   fingulis   annis    de   cai/it 

ui  capitis,    feinina  VI,    <|uidani    alius   legis  11    denarios, 

(iitdam  IV.    chron.    S.    Trudonis    cap.  18.    bei    Duc^nge 

I ,  bOO.     Der   zins   von    vier  denarai   fcheint   vorzUglich 

lergebracht,  vgl.  die  aus  zwei  altfranz.  gedichten  i".  299. 

JOl  gegebnen  ftellen ;  das  Luttinger  hofr.  verordnet  einen 

lerbfali   von    tier  pfinmngmi ,    ebenfo    die   ctabliOeniens 

Je  S.  Louis  1  ,  87;    es  verdient  unterfuchung ,    wie  hoch 

kb  fein  alter  binauf  fiihren  laBt.     Auch   fur   den   jaden- 

[chutz  war  ein  han}}(sms  beRinimt.     Haltaus  833. 

).  hcirathsgdd,  knechte  durften  ohnc  willen  des  herm 
licbt  heirathen.  lex  fal.  29 ,  4.  Fiir  die  einwilligung 
^urde  ein  zins  entricbtet,  welcber  nwritugium  hieS, 
fenn  die  braut  aus  derfelben  familie ,  forismaritagixint^ 
(renn  lie  aus  einer  freuidcn  war:  pro  licentia  nubendi 
intra  five  extra  dentur  Xll  denarii.  Heda  cpifc.  traject. 
10;  ita  ut  de  uimquoque  eonini  tani  fervo  quam  ancilla 
babeat  annuatim  Tex  den.  cenfuales,  et  de  ntortua  manu 
(for  den  (terbfall)   duos   fol.   et  de  maritagio  duos  fol. 
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belbiniten    tagen    (einen    zins    Ixi     fonnenjchein    nicht 
ferte,     fo    foil    der   lueier   durch    den    boten    umrufen, 

ter  liefere ;  fo  er  dan  nicht  koint,  fi>ll  er  andern 
kominen  u-  in  eiiier  hand  Teine  zins,  in  der  andern 
e  buB  vor  den  lierrn  rnit  lich  biingen  u.  dazu  den 
hoffen  in  die  koilen  verfallen  fein.  Helfanter  w.  Iin 
rfmlifchen  hiefi  ein  folcher  zins  fonnentjelt.  Walch 
42.  Der  fungihtsins  mufte  auf  Johannistag  (Ober- 
i  1602)  zwifchen  den  zweien  hornblafen ,  das  ill,  die- 
n\  das  vieh  inne  lit  (interjccto  matutino  et  vefpertino 
mpore  entrichtet  werden.  Onzenhurfter  hofgeding. 
em,  fal  ie  die  hube  uf  f.  Thomas  dag  driUig  pfennig 
ibcn  hi  fonnmlchin  unde  antwoiten  uf  unl.  hern  fron- 
>f,  hette  aber  der  hofomann  des  geldes  nit,  fo  mag  er 
ande  dar  tragen.  quenie  der  hofman  nit  hi  /onneti- 
hin  u»it  jtfande  oder  mit  gelde,  fo  fronet  der  ainpt- 
an  das  gut  in  unfer  herren  hant.  koraet  der  herren 
lecht  und  wii  die  zinfe  enweg  furen  u.  koniet  der 
rme  man,  der  lich  gefmnet  hette,  mit  Gme  gelde  oder 
fande,  U.  begriffe  den  kneckt  mit  detn  zaume  uf  dcm 
3/c,  e  da?,  er  zu  dem  for  ut,  Iconxet ,  fo  fal  er  line 
oade  tun.  Birgeler  w.*)  Zuweilen  lind  andere  zeiten 
eRimmt  oder  bedingungen  zugefiigt ,  welche  die  liefe- 
iiig  erfchweren.  Ich  will  einige  beifpiele  anfiihren. 
in  thtiringirdies  dorf  hatle  alljahi'lich  dem  zwulf  mei- 
m  entfenit  wohnenden  herrn  drei  drnhelltrs  pfenniqe 
il  entrirhten ,  ein  einiiugiger  reiter  auf  eindugigent 
fetdc  mulle  fie  bringen  (vgl.  oben  f.  255.  257)  Dreizchn 
mfer  des  mansfeldifchen  dorfes  Stangerode  zahlten  bis 
Ift  jahr  1785  einen  kutftueins  an   das    anit  Kndnrf  jahr- 

Kauf    Thomasiag    (21.   dec.) ,    aber    noch    eh    er    an- 
h ,    vor   12  uhr  mitternachts.     Jeden  20.  dec.  abends 
cht  uhr  gieng  der  ilangeroder  bauenneifter   aus  feinem 

rund  rief  vor  jedeui  der  zinsfchuldigen  13  hftufer: 
gebt   unferni    herrn    den    Thafnasp/hiuig ,    den    kat- 
tenzins; 
er  hausbefitzer  Hand  fchon  vor   der  thiire   und  gab   ei- 

kCilbernen    pfenning.      Unter    der   hebung    verllftrkte 
der  zug ,    die    fchaar   durchzog  das  dorf  and  fchrie 
nablai&ig: 

^F*)  fo  auoh  bei  gericbtUcber  Terl^umnis:  item  w&r  ocb  da( 
^Eaiuer  des  recbUn  Terfumpti  vor  mittem  tag  und  kutnpt  er, 
^ter  apt  ufgeJ\Ut  a.  eryretjt  er  in  bei  dtm  JleyrmJ  ,  io  fol  «r 
^voUes  recbt  ge(tatten  oder  feia  pfleger.    Greggebofer  recht. 

7rimm*i  D.R.A.  3.  Aung.  Bb 


(lund.     hnechte.     gaftcrjsins. 


389 


6  ^eifchte.  Letzteremeint  derSfp.  I,  54,  wenn 
tfftellt :  wende  man  nis  nicht  plichtig  linen  tins 
*  to  gevene.  Urn  den  ausriruck  gntterzins  rich- 
tien,  inuS  man  die  bauart  d«r  diirfer,  wenig- 
^rdeutfchen,  im  niittolalter  keniien.  die  haufer 
t  der  innern  thiire  no*ii  eine  vordore,  I'chliefl- 
S^gitterte  und  durcliik'htij^e  (altn.  prind,  GiilaJ). 
ftchbam  fprachen  lich  einander  iiber  den  gat- 
'd  riefen  Qch  iiber  ihn,  vgl.  Kolocz.  p.  136- 
Hiifer  oftr.  wb.  1,  275.  Gatterziiis  \s'urde  nun 
-tt  gefrciten   L^iili^ni    imtriditel. ,    d(M*en    befiUer 

dali  der  erheber  iiber  die  fchwelle  feines  hau- 
fondern  diefer  multe  den  zins  Uber  den  gatter 
nd  dnrch  den  gatter,  ohne  die  thiire  zu  off- 
e  er  ihin  IdnauaffercicM.  Item ,  es  Qnd  auch 
Ifeidenfeld ,  die  find  auch  genant  feldertguty 
"e  daruf  gefallen  find ,  fol!  man  licifchen  uf 
t^g  u.  J'ol  der  diefelben  zinfe  da  faincnt,  den 
I  vor  dem  gatiern  u.  fol  des  zinfes  alda 
i^^  ,  die  weil  daS  er  den  thUrriegel  bei  tag 
|2«/3  mag  und  wird  ihme  der  zins  nit  uf 
tDBg:  er  uf  den  andern  tag  den  zins  wol 
^  jyiarkhaidenfelder  w. ;  fol  unverzuglich 
H^n  hi  fonnenjchmi  u.  fol  man  dm  ha- 
^^ctri^rn   heifchen.     Hedeslieinier    w.     We- 

7  gjfjaniQ  oder  (in  iimptinan  in  desjares  frill 
f  ^^ben  f.  338),  als  recht  ill,  fo  were  der 
^af    .arw    dknen  jars  of  fant  Martins  tag  ein 

\     rr^    4ku9H't   das   fol  er  fordern   an  den 
_  _  r      or  «efi*fien  ill,  und  als  er  kompt  u. 

er   es  ime  reichen 

ach  andern  weisth. 

I  gejlcckt  und  zum 

Wellenrieder   im 

enauere    verluUtnis 

bof  oder  gatter 

d  noch   an- 

590. 

einnahnie 

T  zinsi'chul- 

■Tt  offentlich 

'iie  entrich- 

^   ilen  muB  er 

ewuhnlicb    ein 
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B  gerichts  rechte  tofchloge,  fo  mag  dei  veHgenote  bi 
m  richter  gaen  u.  fin  gut  entfetten,  a.  demgennen,  fo 
ae  fin  gut  hedde  togefchlagen ,  to  rechte  fin  en ,  u.  fo 
ii  richter  den  entfatt  nit  nemen  wolde,  fal  bei  dan  dei 
itfettung  uf  einen  dreijlaUchefi  ftoil  tegen  dat  vlacke 
m  had  in  dat  richters  huis  leggen  u.  darmit  fin  gut 
ttfatt  hebben.  Hagener  vellenr.  Item,  die  to  Luttingen 
srft  up  des  hoifs  gut,  die  to  finen  jaeren  koinen  is, 
e  is  den  heeren  fchuldig  4  penninge,   die  fall  die  heer 

15  hoifs  doin  eifchen,  er  men  den  doedcn  uitdregt,  und 
't  die  heer  des  hoifs  nit  dede  eifchon ,  fo  fall  men  die 
er  peniiinjzen  h'gfjcn  in  dat  hael  (loch  in  der  thilre,  hoi) 

behiiift  des  heeren,  und  dragen  den  doeden  nit.  Lut- 
Tger  hoferecht.  Diefe  entrichtung  des  (leibefalls  gleicht 
on    anbinden   des    belbhaupts    an    den   bruiinen,    oben 

370. 

grundzinsleute,  die  aufier  lands  gezogen  find,  dilrfen 
t  nach  langer  frill  heimkehren  und  gegen  entrichtung 
IT  abgabe  ihrer  wiedereinfetzung  gewarten:  were  oik 
llig  tinsmann  aver  land,  aver  fand,  of  huteyi  lands,  dei 
ig  kommen  des  andcm  jars  of  des  derdenjarsu.  betalen 
teji  tins  van  den  irflfni,  andern  u.  derdtn  jaer  ,  die  fall 
.nnoch  geneiten  der  hofrechte.  Afpeler  hofesr.;  u.  wftre 
ich  day,  der  hansgenoft  uB  wftre  ains  tind  £wainzig 
ur,  und  denn  ainer  deui  abbt  gftbe  aincn  hut  mllen 
'mninge^  diefelb  gewert  foil  difem  kainen  fchaden  prin- 
m  and  foil  herkommen  u.  wider  in  fein  gut  Qtzen. 
treggehofer  hofr. 

■  fchxllingsrechi-  Schottel  de  fingul.  in  Germ.  jur. 
^73-375  lehrt:  es  Gnd  viele  gttt«r  im  fUrftenthum 
Ineburg  und  angrenzcnden  drtern ,  welchp  fchillings- 
Iter  heiBen  u.  geraeinlich  in  lang  fortgeerbtem  belltz 
iwiffer  landleute  find.  Der  fchilUngheucr  (oder  hauer, 
i.  roietherj  hat  jahrlich  dem  gutsherrn  einen  fchilling 
',  entrichten;  ill  er  nun  fauinig  oder  fonH  ein  nnor- 
totUcher  wirtfchafter ,  fo  tritt  das  fchillingsrecht  ein, 
Linlich  der  gutsherr  kann  ihra  den  fvhillhig  ayi  den 
ffeUuxkepi  hangeti  oder  an  den  feuerherd  hcftett. 
rbald  dies  gefchieht,  nuiB  der  bauer  ungefJVuint  init 
sib  und  kind  haus  und  hnf  rftumen ,  der  angehangte 
,er  angeheftete  fchilling  verkundigt  ihm  das  unwider- 
l^iliche  urtheil.  Was  er  an  vieh ,  korn  und  fahrnis 
fb'lflBt,  dient  zur  bezahlung  der  fchulden ;    bleibt   et- 

16  ftbrig ,    fo    wird    es    dem   gewichenen   bauer  verab- 


/land,    hiechte,    eehyitcn. 


d93 


zebnten,  wird  der  von  der  fchuialfaat  (legumen)  erhobne 
verHanden.  was  der  pflug  begehet>  davon  hat  der  zehnt- 
herr  die  zehnte  garbe;  wo  der  pHu*^  liingeht,  da  geht 
anch  der  zehnte  bin.  Za  zahlen  wird  da  angehoben, 
wo  zu  binden  aufgehort  worden  ill.  Liegt  aber  das  ge- 
mabete  oder  gefchnittene  korn  auf  dem  acker  und  ifl 
wat^enreit  geiiiadil,  fo  darf  der  zehiitherr  niclit  ver- 
ziehen ,  den  zebnten  abzubolen.  Saunit  er,  To  ibll  nach 
dem  Sandweller  goding  §•  109.  der  zehntmann  aufs  tva' 
genrad  ftehcn  und  dreimal  rtifen :  zehiitherr ,  zehnt- 
herr,  zehutberr!  wenn  er  aber  ausblcibt,  zwei  narlibarn 
hinzu  nehmcn  ,  zAhlen ,  die  zehnte  garbe  ausfetzen  und 
das  iibrige  heiuifuhren,  Eine  parallelize  lie  aus  dem  Bo- 
chumer  landr.  ill  oben  f.  209.  ausgezogen,  dort  ileht  der 
zehntmann  auf  deni  herrhflell.  Zwar  nicht  bei  dem 
zehnten,  aber  bei  dem  fruchtzins  finde  ich  einen  £Lbn- 
lichen  gebrauch  in  Baiem,  wenn  in  kriegszeit  die  ein- 
nahme  der  abgaben  nicht  verJchoben  werden  darf:  wo 
krieg  wftren  in  difeii  orten ,  fo  full  ain  ieder  ]mur  der 
herfchaft  fein  giiU  zufamen  drefchen  u.  die  zu  dem 
deucbfelloch  in  feinen  ftadel  fchiitten  u.  vor  dem  hof- 
thor  dem  iibriHen  mair  drei  jchrai  thun,  daB  er  die 
^It  der  herfchaft  einfaB  u.  annemb;  wo  es  aber  der 
itnair  nit  annimbt  u.  wirt  alsdan  das  drait  verlorn  oder 
verprent,  fo  ill  es  der  herfchaft  verlorn.  Kofchinger 
ehaftding. 

Eine  hflufige  art  des  fruchtzehntens  iH  der  ruttsehnte^ 
neubruchselmte  (decimae  novales)  von  ueu  urbai'  gemach- 
ten  gnindflUcken. 


ViehttknU  heiAt  anch  der  ld>end%qe  oder  hlutige,  das 
<}f]iingp.  Cher  die  art  der  ausnahme  enthalten  die 
weisthiimer  mancherlei  belliminnngen.  Der  zehntmann 
darf  dem  zehntherrn  kein  fidlm  und  k(dh  verfchwei- 
gen,  das  ihm  geworfen  wird,  fonll  verfallt  das  verheim- 
Uchte  obne  weiteres.  Zu  welcher  zeit  nun  das  zehnte 
auf  die  welt  kommt,  das  gehoil  dem  zehiithcn-n.  Von 
fchafen  gebiihrt  ihm  jahrlich  eins,  wobei  fo  verfahren 
wird:  der  zehntmann  treibt  die  fchafe  in  ein  fchott  u. 
^ffhet  hemach  das  fchntt ;  welches  fchaf  jsum  sehnten 
fpnmg  herauskommt ,  das  foil  der  zehntherr  nehmen, 
ware  es  der  widder  oder  ranij  fo  nimmt  er  nicht  ihn, 
fondem  den  nachilen  fprung  danach  (alfo  den  eilften). 
Sandweller  goding    §.  IIO.  121.     Die    geworfnen    ferken 
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ttberftieg  die  gegengabe  den  gerirgfUgi^en  anerken- 
igszins.  Dera  einaugigen  boten »  der  die  theien  und 
llltem  nach  Hirfchhorn  brachte  (f.  2r)7),  wurde  narhts 
I  pferd  bis  an  die  gurt  in  liafer  geftellt.  er  felbft  auf 
Bern  gefchirr  in  eflen  und  trinken  ehrlich  gehalten 
I  uiit  einera  geldgefdienk  eiitlaBon;  das  buchenauer 
Jpertsmannchen  erfuhr  fogai*  dreita^iige  bewirtung 
konnte  fich  verforgung  auf  lebenszeit  erwachen  (f.  388.) 
ffeileu  wurden  die  zinsleute  oder  froner  durch  mufik 
I  tanz  erheitert:  damach  foil  dcr  amtinann  rechen 
rinnen ,  alle  die  nit  noaen  konnen ,  die  foUen  dem 
tmann  einen  tag  rechen ,  foldner  (feldner »  oben 
US)  u.  wittiben;  u.  foil  man  dan  den  recheni  die 
A  glocken  leuten,  die  follen  dann  ,  fo  man  leutet,  in 
I  amthof  komnien  und  mit  cinem  pfcifer  voraushin 
ifen   laSen,  unz  auf  die  vorgen.  mad  und  des  abends 

ter  in  wider  hdm  laJJcn  pftiff^r.  Menchinger  vogtsr. 
fol  mans  in  (dem  kohler  und  zimmerniann,  wenn 
len  /ins  bringenj  wol  bieten  u.  (fo  es)  erberliche  zu 
.  wirt,  fo  fol  man  in  ftro  umbe  das  vur  zetten  unde 
wi  giger  gewinnen  darzu,  der  in  gige^  das  fie 
flavefi ,  unde  einen  knecht,  der  in  hute  irs  gewandes, 
t  es  in  nit  verburne..     Sigolzheimer  hofer.  369V    Item, 

hboumefter  des  veihoves  fall  hebben  van  der  fchola- 
;hen  l  par  hanfclien ,  ind  fal  deti  erflen  dans  mit 
'  fchoIafterfcLen  danfen  (ftid  rehabebit  par  chirotheca- 
Q  et  chorizabit  unam  choream  cum  fcholaftica).  Efle- 
thofr.  Yon  1322,  Kindl.  horigk.  p.  393.  402.  Ahnli- 
S  ill  gewis  weit  haufiger  vorgekommen ,  als  aufge- 
chnet  worden.  Der  fteigerung  des  zinfea  bei  fflura- 
fen  ftand  entgegen ,  daB  aucb  der  verfpatende  fein 
d  noch  auf  die  thiire  legen  ,  oder  daB  er  den  wegrei- 
l^n  erheber  nnch  in  dem  letzten  augenblick  aufhalten 
jRc.  Die  durdi  das  gefamte  deutfnhe  recht  greifende 
[el,  daS  jonnen  auf  und  untergang  alle  rechtshand* 
gen  bedinge  (der  altn.  fpnich  ift  f.  34  mitgetheilt) 
•kte  wohltbatig  bei  vielen  verbindliohkeiten  der  hori- 
I.  In  den  alten  dienftleiftungen  war  iibcrhaiipt  noch 
hr   naturleben»    fie  batten  ein  unbeftinniiteres  element, 

rd  etwas  zufalliges  konnte  zum  vortlieil  des  dienen- 
ausfchlagen :  die  laften  der  heuiigen  bauern  haben 
rum  fchon  einen  fchwereren  character,  weil  fie  auf  ein 
geres ,  einformiges  ziel  gerichtet ,  mittel  und  wege 
za    oft    den    gefchaften    des    landmannes  unangemeSen 


die   rechtliche   lage   der   fremdei 

tr  fremde  koniite  ,    wpH  er  licli  nicht  in  der  rechts- 

BniVliaft  der  mark   und   hiiidrrliaft   befand,    in    wel- 

Bv   verweilte,    aiif  ibren    fchutz  und   frieden  keinen 

ich    machen.      Er   hat   als   auslander   kein    wergeld 

irenn    auch   auf   feine    erniordurjf^^    l)uRe   gefetzt  fein 

»,    Hand    doch  feiijen  verwandten  keine  befugnis  zu, 

che   penufithuuiig  zu   verJan^en.      Noch   nach    dem 

th.  gefetz    hafteio   der   todfchlaf^er  zu  keiner  flttar- 

lirde  nicht  friedlos  uiid  luiidttiit^hti;!;,  drAiier  inadber 

rkan  man,   ei!i,'h  ma  fiid  tiyia  or  landi  finu  ok  i  fttt 

Veftg.  mandr.  *J. 

ervon  DiCiI^en  aber  fchon  in  Altefler  zeit  ausnahmen 
en  haben ;  es  ill  nicht  zu  glauben,  daB  benachbarte 
Brbiindete  llamme,  die  rait  einander  in  vielfachem 
ir  Randen ,  lidi  auf  gl(richcn  fiiS  niit  cntlegnen 
(rachfremden  volkem  behandelt  batten.  So  moch- 
ch  Oil  und  Weftjiotben  (im  (jej^enl'atz  zu  den 
den)  **) ;  ralilclie  und  ripuarifche  Fraidven;  Ollfa- 
Wellfalen  und  Engern ,  oh  lie  gleicb  nach  ver- 
Ben  geletzen  lebten  oder  in  einzeln^n  rechtsgebrau- 
ron  einander  abwichen ,  durchaus  nicht  ais  fchutz 
Schtios  betrachten.  In  foichem  fall  konnte  es  niit 
irergftld  fowohl  als  mit  andern  rechten  auf  niehr- 
weife  gehallen  werden,  je  nachdein  man  entw. 
gulden  des  inlandifchen  rechts ,  oder  feines  ange- 
I  eignen   rechts    genieBen    liefi    oder    endlich    will-, 

bft  hpfljinmnnfipn   IrAf.       HipnintAr    fc.hRint    diA    Aiil 
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mm  unde  lat  e^  «;^en*)  unz  er  wider  kumpt  und  er 
ibl  des  furtters  nit  von  dannan  fueren.  jus  prov.  alem. 
197,  10-12  (Scliilt.).  Und  fagten  uf  den  aide,  das  fi 
von  alter  hetten  vemoinen,  das  eiii  edel  und  erbere  frau 
die  vorg.  nutzung  und  vihwaid  gabe  zu  Mottingen  und 
nieman  antlers,  es  wer  diinn  als  veiTe,  das  ein  jiil- 
grim  oder  ein  kaufman  dafur  fuere ,  das  der  rtuven 
folte  und  feme  pferde  etsen  auf  der  vorg.  waide. 
Trilltfch  1,  244  (a.  1294.)  Auch  weifen  die  marker 
vor  ein  alt  herkoniuien  recht,  wAre  es  fach,  daQ  ein 
fremd  man  quAme  gefaren  mit  feinem  vieli  und  ge- 
fchirr,  daft  iline  die  nacht  in  der  mark  iibertiele,  der 
nidditc  fein  nachti-uhe  da  nelimen  und  feiii  vieh  die  nacht 
auf  die  gemeine  weide  treiben ,  desgl.  in  den  untern 
(luittagsruhe)  auch.  Alteiiftatter  w.  l)e  frombde  fohr- 
man ,  fo  dar  kompt  fahren,  as  defelbe  welke  garven 
nlniinht  o.  vor  demfelben  ftiicke  haldcn  thut»  dar  fin 
perdt  etwas  (jefudert ,  dat  oveiige  op  dat  lldck  wider 
werpen  wird,  fall  forder  kein  klage  over  gahn  u.  nit 
betait  werden:  .  .  .  fo  ein  renter  kerne  reiten  u.  hedde 
ein  meiide    jierdt ,    fo    fall   hei    vor   ein    (liit.ke    reiten    u. 

ti  fcin  Ipeir  ««>*  u.  fpeddert  darin  een  oder 
gaf-vcit  und  riden  danuit  an  dat  negfte  wertshus 
drinken  eine  mafic  oder  twee  und  rttken  dan  voirt. 
Benkp.r  heidenrecht  i^.  10.  11.  Item,  ein  fuhnuaiin, 
der  Uber  we*:  komt  gefahren,  der  mag  drci  gathen 
gegen  dem  lluck  fordern  und  die  orte  in  den»  weg  ligen 
laAen  (oben  f.  200.)  Der  reifende  darf  Hcb  drd  (ipfd 
vom  baum  brerhen,  drei  oder  vier  trauhen  in  die 
hand  fchneiden,  den  handfchuh  voU  niifie  pflUcken. 
Er  darf  auch  fifclien  (wie  Waltharius  auf  der  flucht 
Wche  fieng.  z.  421).  Auch  weifen  lie,  kftm  ein 
Eremder  mann  von  hundert  meilen  her  und  wolt  ein- 
mai  hie  tilchen ,  der  mag  einen  hamen  entlehnen 
von  einem  marker  mid  mag  in  die  bach  fifchen  gehen 
and  was  er  von  hfchen  f»1ngt,  mag  er  ein  feuer 
maclien  auf  den  ftnden  und  die  fifche  da  fiedim  und 
^J}m  und  er  foil  lie  auch  nioht  aus  der  mark  tragen. 
Aitenllatter  w.**).  Endlich  ill  es  ihm  verponnt  holz  zu 
haaen ,   fein  gefchin*  damit  auszubeBern :   item  hat  m.  gn. 

*)  die   alte   fpracUe   fa^t   vom  itferd   und  andern  thiereo   eBcn 
(nirht  freBon)  /..  h.    Pure.  14485.     Walth.  Hi,  19.     Suchenw.  4,  437. 
_'!»;    fla>?egen  Tom  menfchen  bald  eCen,    bald  freBen.    gft^un 
0.  UI.  6,  85.  frHjun  (oxederuni)  III.  6,  111. 
«--j  vgl.  liiermil  ohen  f.  249. 

^Wmm*aD.B.A.   3.AuBg.  Cc 


ieicht   eine,   quae  parere   defiit),    gewis  keine   ftaprata, 
wie  Gartner  meint ,    zu   verllehen  ill ;    es  liegt  alio  fchon 
eine    wicbtiKe    befchrankung    Jer   gunil   auf   unverniablte 
iu   dem  gefetz.      Naeh   den   frankifthen   gefetzen   verhalt 
es  ficb  grade  umgekebit,    das  wergeld  einer  freien  jung- 
frau  betragt,    wie  das  jedes  freien,  200  fol.     (lex  fai.  28, 
9.  75,  2.  rip.  13);  liinge^ren  flcht  die  verbeirathete  boher, 
n&mlich    eine    femina  gravida  auf   700  fol.     (lex  fal.  28, 
^n*^),    eine    die   nocb  gebabren  kann,    auf  tjOO   <le\  fai. 
^K^  8.    75,  3.    rip.  12.),    eine    die   zu   gebahren    aiifhiirt, 
wieder  auf  200.     (fal.  28»  7.    75,  4.    rip'.  14,  2.    wo    ftatt 
puellam  feminaiu  zu  lefen,    auch    gebort   diefer  §.  in  tit. 
12.)     In   der  regel   alfo   war   bei  Saliern    und  Ripuariern 
kein    unterfcbied    der    compofition    zwilchen    inann    und 
weib    und    nur    der    todrchlag    *Mner    geba.hrfa.liigen    frau 
wurde    dreifach    gebflUt.      Das    tbiiriiigifche    recht    ver- 
ordnet:   qui    feminam    nobilem  virginem  nondum   parien- 
tem  occiderit,  fiOO  fol.  componat,  li  pariens  erit,  tor  000 
(1800)    fol.,    li   jam    parere   deliit  600  fol. ;    qui    liberam 
nou  pari^ntem  Occident  bis  HO  et  0  fol.  et  duos  tremiiTes 
com[Minat ,   11  pariens  ell  (JOO  fol.,    ii  jam  deliit,    2oO  fol. 
i^omponat.     lex  Angl.  et  Wer.  10,  3,  4.     Nacb  den,    iiber 
die  nobilis  vorhergchenden  anffttzen   von    tJOO,  1800,  600 
follle  man  ftir  die  libera  200,  600,  200   erwarten,    tnerk- 
wiirdig    aber   wird    die   libera  nondum   pariens   auf    160 
(das  bis  bezieht  lich  bloR  auf  SO ,   uicht  auf  die  zugabe 
von  6Vs)  gefetzt,    welches  vielleicht  das  alte  wergeld  der 
freien ,  llatt  der  fpftteren  200  und  bier  aus  irgend  einem 
grunde  beibebalten   ill  (obeu  f.  2811.)     Dies  abgerechnet 
{liuimcn    die    tbilringifchen    taxen    zu    den    franklfcben, 
d.  b.    die   der  femina  pariens  ill  dreifach,    die   der    non- 
dum paj'iens  und  parere    deliens   dem    wergeld  der  man- 
ner gleich,  nur  die  libera  virgo  lleht  mit  dem  alten  wer- 
geld   von     160    unter    der    gewobnlichen    erhobung    von 
200.       Das    altfcbwedifcbe    landrecht    verordnet    12,    15 
(nacb  Loccenius  Qberf.  p.  181):    li   feminae   plenum   vul- 
nus  infligatur  vel  minus,   id  aeque  aeltiraabitur ,   atque  fi 
viro  factum  elTet,   nili   ita  caedatxir  ut  mortmini  infantem 
painat,   tunc  mulcta  ejus  augetur  noveni  marcis,    dagegen 
Aellt   Uplandsl.   manbelg.    2ii,  5   die    frau    urn    die  kdlfte 
hoher  als  den  mann :  kuna  Or  a  halvo  hoghri  an  madber, 
badhe   i   drapum   ok   farum.      Bei   den   Friefen    gait  gar 
keine  verfcbiedenbeit:    ii    quis   mulierem  occiderit,  folvat 


*J  nacb  75,  1  fog&r  1200,  wcnn  das  kind  eiu  kuabe  war. 
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J.  erbrecht,  ill  alien  weibern  nacli  den  alteHen  gefetzen 
intw.  verfaj^t  oder  bofrhrankt.  *)  Theils  (ind  lie  ausge- 
Tcblofien  von  der  nachfolge  in  echtes  eigenthum,  wie 
aoch  fpater  in  lehen,  theils  erben  Ge  erll  fiach  den 
mannern  oder  neben  ihnen  geringere  qtwtm.  De  terra 
[alica  nulla  portio  hereditatis  mulieri  veniat.  lex  fal.  62, 
5;  fed  cam  virilis  fexus  exftiterit,  femina  in  hereditatem 
maticam  non  fuccedat.  lex  rip.  5G,  4;  hereditatem  de- 
functi  filius  non  tilia  fafcipiat.  lex  Anglior.  6,1;  pater 
lut  mater  dcfuncti  filio.  non  filiae,  hei*editatem  relinquat. 
lex  Saxon.  7,  1.  Inter  Bur^undiones  id  volumus  cullo- 
iiri.  ut  n  quis  filiuni  non  reliquerit,  in  loco  tilii  dlia  in 
paths  matrisque  hereditate  fuccedat  lex  burj^.  14,  1. 
Die  fpateren  nord.  gefetze  nach  friiherer  pjanzlicher  aua- 
fchlieliung  bewillit?en  dem  weib  nur  halb  fo  viel  von 
ler  erbfclmft,  ais  dem  maun,  diefe  halfle  llimrat  zu  dem 
irorhin  abgehandclLen  halben  werj^eld.  hinterlftUt  cin  va- 
oer  fohn  und  tochter,  fo  empfftngt  der  fohn  "/si  die  toch- 
er Vi.  Cpl.  arfd.  11.  Oftg.  arfd.  Jut.  I,  5.  hinterlaBt  er 
5inen  fohn  und  zwei  tochter,  fo  tragt  es  dem  fohn  7«» 
seiden  toclitern  V«-  Upl.  I.  e.,  das  heiflt  zwei  fchwelbem 
srben  was  ein  bruder.  Gutal.  p.  5 1.  Vom  kinde  erbt 
der  vater  Vs,  die  mutter  Vs.  Upl.  arfd.  15.  Diefer  halbe 
"atz  tindet  Gch  auiierdem  nnr  bei  den  Friefen:  thi  bro- 
ker nimth  unne  hap  and  tha  tua  fullra  enne.  lit.  J^rocm. 
\,  116;  vader  u.  moeder  follen  nae  deffen  dage  aa^en 
)p  haere  kinder  unde  de  foons  follen  toe  Ullen  mit  twee 
landen  unde  de  dochters  mit  een  hand  in  alle  haeres 
mders  u.  moeders  naegelatene  goederen  reppelike  unde 
)nreppelike.  Groeninger  lladsboek  von  142.j.  art.  3L 
pro  excol.  1,  129.);  nach  dem  Butjadinger  landrecht  fal- 
len auf  den  fohn  drei  auf  die  tochter  zwei  theile,  Halem 
)ldenb.  privatr.  2,  49.  Im  eigentlichen  Deutfchland  ent- 
jalten  die.  rechtsbticher  des  mittelalters  nnch  vollige 
lintanfetzung :  vader  unde  nmder ,  fuller  unde  bruder 
ore  nimt  de  fone  unde  nicht  de  dochter,  it  ne  li,  dat 
lar  nen  fone  ne  fi.  fo  nimt  it  de  dochter,  Sfp.  1,  17; 
lie  (fane)  fulen  befitzen  da-;  anfidel  mit  reht  fur  die 
wefler.    fchwab.  landr.  139,  5.    Schilt.**) 


*)  ihra  zulaflunf;  bei  den  Vifigothen  iA  fremder  elnfluB:  fe- 
ioae  ad  hcreditAtom  patris  vel  matris  .  .  .  aequaliter  cum  fratri- 
is  veniAut  IV.  2,  l>. 

**;  umgekebrte  lltte,  D&mlioh  ausrcblieOung  der  meaner  dutch 
I  weiber  wird  von  dea  Lyciern  in   Kleinaden   berichtet:    Jvitto$ 


? — ft  lk**cn fur  uiiair  ui-cn  ,       uic      mitJi 

iderum ,    dafi    die    tociUer    der    m 
hne    aber    dan    vaicr    nach    gicrujm. 
ing  der  kinder  zeugt  folgende  ftelle 

nn^m  fuiitar, 

anui  thaniie 

1  gange; 

olg^tun 

woituii.     O.  I.  22,  2G— 30. 

len  der  mutter,    wenn  fie  zu   kirchc 

1,   euthalten  felbfl  gefetze  dea  inittel- 

man   geit  na   enes   nmiines  wive  ofte 

er  rm  liner   nichten ,   de  von:  to   Jicr- 

enfia  p.  474.  cd.  Olrichs ;  ebenfo  Hat. 

ind.  1  ,  220)   vgl.  br.  wb.  3,  18.  und 

pag.  266.  207.  Bebeiius  facetiar. 
e  rati*)ne,  cur  films  pufrem  fequatur 
t  praecedat ;  FiiVhart  Garg.  cap.  5. 
lie  tochter  den  mtitern  zu  kirchen 
l^n  deu  vatern  nach.  Ich  denke  niir 
^d  diefer  einrichtung:  das  weib  ill 
le,  tiicbter  treten  durch  ihre  verhei- 
iraus  und  bildon  dahcr  im  vorgang 
'  anf  dem  mannsftamm  berulit  die 
s  geiVhlechts,  auf  den  fobnen  feine 
rum  folgen  diefe  zuletzt  im  zug.  die 
r  im  haus,   als  die  tochter,   aber  die 

vater.  Oder  bedeutet  es  bUiB :  die 
tinter  dem  vater,  als  die  tochter  un- 


hmt^,    (dier. 


411 


bis  zum  fiebeiiten  jahr  infantiac  proxinms ,  qui 
potell ,  quaiuvis  actum  rei  nan  infelUgat ;  nach 
lem  fiebenten  bis  zu  hiiiterlegtem  Aierzehnten  puher" 
hti  pf-oxitms.  DaB  raan  auch  unter  den  Deutfchen 
ror  cintritt  dor  iniiruiiV^keit  don  wertli  dtrr  kinder  itach 
ahren  tinterfchied  ,  hdirt  das  weH^'oth.  wer^'t^ld  ( vorhin 
^  406);  vom  dritten  bis  zuui  neunten  jahr  Jlieg  es ,  je 
lach  flrei  jahren ,  mii  10  fol. ,  vom  neunten  an  niit  je- 
lera  jahr  t'ben  To  viel  hoher.  Ohne  fin  jahr  auszu- 
^cken,  uiacht  das  Delbriicker  landr,  rechtsvortheile 
^)b&ngig  von  dem  alter  des  kindes,  in  weUbem  es  eine 
^ennende  lampe  auszublajen  vennnfj  (oben  f.  370.) ; 
Us  wird  ini  dritten  oder  vierfen  fein.  Auch  ifl.  eine* 
ler  niiindiffkeit  vorauspehende ,  der  rom.  jiroximitas 
^nbertati  entfprechende  zurechnungsfahigkeit  an^enoin- 
pen ,  die  unj^efalir  in  das  /tbente  jahr  falll :  gewabfen 
te  fihen  jare  ta^cen.  Gudr.  2*;  in  den  Kedirliten  des  mit- 
felalters  heiBt  dies  (ich  verGnnen.  Lampr.  Alex.  10i>3; 
It  ich  mich  guotes  alrerft  verlan.  Wigal.  57.,  felt  ich 
►egrilTe  von  >fut  und  biis  hatti*.  In  urkunden:  anni 
Lifcretionis,  anni  intelligibiles.  Haltiius  9J)1.,  wiewohl 
liefe  wOrler  oft  auch  die  eigentliche  miindigkeit  bezeich- 
ieiL  Mit  dem  jkUnten  jahre  warden  die  knaben  den 
rauen  genommen  und  bei  mannern  erzogen ;  vom  iie- 
»enten  Jabre  faucet  das  kind  an  /u  lernen.  BertJiolds 
>redi«en  p.  2:^0.  Nach  dem  Froftedingsfjefetz  3,  35  mufi 
ler  vater  alle  handlungen  des  kinds  bis  zu  deffen  «c/(- 
tem  jahr  vcraiitAVfirten ,  vom  licJitcn  jahr  an  nimmt  u. 
»iU&t  der  knabe  halbes  recht.  Kinder  unter  Qeben  jab- 
ID  IftBt  die  volksfage  auf  folpende  art  priifen:  es  wird 
len  ein  apfel  und  ein  geldltiick  vorgehalten ,  grcifen 
ie  nach  dem  apfel,  fo  knnn  iJinen  ihro  that  nocli  nicht 
•recbnet  werden. 

ein   milndiger   (puber)*)   heiBt  auch  voUjrihrig ,    mhd. 
)^iiret ,    agf.   gevintred ;    altn.   fuUaldra ,    ftdlvaxinn  **) ; 


*)  miindiif  ilammt  tod  mant  (potf^ftofi),  w&re  alfo  ahd.  mantio 
tu  fchreiben  und  bedeutet  gewivltig,  der  feincr  felbll  walten  kann 
nn  felbe«  wielt.  Wb.  1,  15»);  mandig  u.  verftendig.  CroUenb.  w. 
tnmiinfiiff  t  angewaltig  ,  uDvermSgead ,  gemde  was  auch  Amagi. 
|)ieier  begnff  ift  nicht  mit  dem  von  mUmlr.l,  mUudling  (luuotilinc) 

IBriniichen,  wetcber  zwar  gana  derfelben  wurze)  angehSrt,  aber 
Ifen  linn  hat  and  den  pupiU  bezeichnet,  der  rtch  in  cnunti  (po- 
ke) de«  tutofH  befindet.     Der  mnndel  \\\  sugluich  unmUndig. 
^)  fpan.  %nanteho  ,    adolercena ,    pnber,  ofFenbar  daa  lat.  roan- 
^  naaDCipiom.  oniancipatus,  vgl.  manaboubit  f.  301. 
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dagen  deutlich  ein  unmannbares  niadclien  unter 
2  Oder  14  jahren ,  nicht  eins  untcr  IS  oder  21;  vgl. 
uch  die  von  Haltaus  ITfi!^*  be.if<elirac!it,en  ftellen.  —  Die 
eftimmunpen  uiid  llufen  der  migorerniitat  find  manig- 
ich;  fail  Uberall  fcheint  nebeii  der  fi)flteren  voUjahrig- 
eit  eine  frUhere  pubertat ,  zwifchen  beiden  aber  ein 
ebenjahrigpr  zeitraum  zu  gelten ,  fo  daft  fiir  die  un- 
file miindigkeit  10,  12  oder  15,  far  die  valle  IG,  18 
ler  21  jahre  gerechnet  werden. 

illtelle  bellimmung  iil  wohl ,  die  nicbt  jahi'e  zahlte, 
^ndern  auBere  znicben  korperlicher  kraft  erniufl.  Wie 
LS  kiud  nach  dem  fchreieii ,  reden  oder  lichtausblafeTi, 
urde  \ielleicht  der  mann  danach  beurtheilt ,  daB  er  den 
cer  fchwiftgen,  den  feind  erlegeii  konnte,  oder  auf  andere 
life.  Deine  gerftchte  folen  to  rechte  volgen  alli*  die 
^ten  jaren  komen  fin,  alfo  verne  dat  fie  fverd  viiren 
Ogen.     Sfp.  2,  71 ;    in    den  weisthuniern    (obeii  f.  296.) 

Pt  es:    alles   was   IpicO  utid  Ihuige   tmgm  inag ,    niuB 
^Ige  thun.     Alexander ,    in    der    nachher  anznfUhren- 
Ilelle ,     glaubt    (ich    alt    genug ,     waffen   sn    tragen, 
vertleite ,   die   zum    ritter  machte ,    verlieh    die   rechte 
r  mUndigkeit,    daher    fie   nacli   lehenrecht    fnllier  ein- 
it.  *)       Der    intindige    bauernjunge    trci/ft    cmcn    flah^ 
en  und    unten    mit  rinke  und  lUn  hel  verlehon  (f.  137.). 
tor   iind    httrttrtidis   (altn.    niagahar ,    pubes)    war    an 
>nglingen   merkmal    der    raajoritat.      Sfp.    1,  42;   grani- 
mgo    ahd.    puber ,    altn.   gi'anfprettingr ;    mhd.    gran- 
>runge   zit,   aetas   adulta. **)     Pare.    IKS*    Diut.  2,  14. 
^on  Sigune:   du   fich   ir  brtillel  dr«eten  u.  ir  reitvar  hkr 
jgunde  brftnen.    Titur.  6,  !»r>, 

jgeJtn  jahre  Qnd  friibite  mflndigkeit ,  nur  bei  den  An- 
ilfachfen  tlnde  ich  Qe  bellimuit.  Dem  vaterlofen  kinde 
dl  einer  von  den  faderingnidguni  bcrigea  (curator)  fein : 
pat  he  X.  vinire  He.  leg.  Hloth.  et  Eadr.  6.  Ine 
si'ordnet  1.  7 :  fjuvintre  cniht  niag  beon  |)eofde  gevita 
;Ojahriger  knabe  kanii  eines  diebilals  mitwifler  fein). 
tei     den     Weftgotlien     dud'te     ein     £chnjdhiigcr    pupill, 


viepncdbad   darf    man    nicht   mil  Phillips    p.  128.  aus  der 

bftmuchuug  vern^hen :    es  bedeutet  fexus  malcuUnus. 

die    bedeiitung   UHpetJahrv  ,  Jh(ioijahre   gill  von  dem  alter 

ider  jilugliu^«j ,    die    in    ihrem    benehmen  etwaa  linkifcbes, 

lolfocfl  z(?igon ;    vgl.  gnlbfchnabul,    becjaunei  altn,  ytlyju  J'keid 

iarrieuliim    uiacritudiuis    =    auttia    a    pubertate  ad  juventutem). 

L*r  ill  der  mhd.   auitdruck    diu    lobes  Jdr    (a.  Tit.  30)  von  ei- 

'blQbenden  jungfrau. 
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Hat.  4,  3.  Zwolf  jahr  bellimnit  das  Mehichll.  w. 
137),  zwiilf  jahr  id  das  alter,  in  welchem  horige  zins 
geben  anfangen.     (Unltaus  1001.) 

funfsehn  jahre    d.    h.    zurttckgelegte    viersehn :    idea 

utroiiue  parente  infra  quindccim  annos  filios  poll 
)rtem  relictos  pupillos  per  banc  legem  decernimus 
ncopandos.  lex  Vifig.  IV.  3,  1.  Bei  Georgilch  1966 
ihet  XXV,  Heineccius  elein.  1,  277  fuhrt  abcr  an, 
S  die  tudwigifche  hf.  deutlicb  quinderiiii  lefe  und  die 
:htigkeit  diefer  lesarb  erhellt  auch  aus  IV.  3 ,  4 :  ut 
e  in  winori  aetate ,  feu  etiam  qnaruvis  fjuarfum  dect- 
im  aetatis  annum  videantur  pupulli  ti'anfire ;  aus  U. 
11:  infra  quartum  dccimum  annum:  endiirh  aus  IV. 
3 ,  wo  die  perfecta  aetas  auf  XX  jahre  gefetzt  wird. 
lenfo  in  Burgund:  minoruni  aetati  ita  credidimus  con- 
[endum,  ut  ante  XV.  aetatis  annos  eis  nee  Hbertare, 
c  vendere,  nee  donare  liceat.  1.  87.  In  LamprechtB 
exander  410: 

nil  bin  ich  funf^ehen  jilr  alt 

unde  bin  komen  z6  minen  tagen, 

da:^  ich  wol  wafen  mac  tragen;  und  Seem,  edda  ir*0^ 

fkamt  let  vifir  vigs  at  bida, 

J>a  er  fylkir  var  fimtan  vetra. 
eTe  15  jahre  begegnen  der  romifchen  felll'etzutig,  aber 
ch  der  altnordilViien,  wo  nicht  fo  leicht  eintluli  des 
smden  rechu  anzunehmen  ill;  ohnehin  fcheint  es  die 
Xttrliche  verdoppelung  der  erlten  ftufe  von  fieben  jah- 
n;  jedermann  ill  omagi,  bis  er  15  jahr  alt  ill;  der  va- 
r  vertritt  fein  kind  bis  zum  8.  jahr  ganz,  ein  Sjahriger 
Abe  gibt  und  nimmt  halbes  recht,  bis  er  15  winter 
t  id.  I'Yolleding  3,  33.  3,  35.  vg!.  fchtmiiches  gefetz 
2.  3,  13.  und  Gutalag  p.  35.  Zeugen  fein  nuigen  nicht: 
U  kint  diu  nit  ze  iren  jaren  lint  komen,  da:;  id  ze 
WMthen  jaren.  fchwab.  iandr.  cap.  15.  Schilt.  Aus 
m  mittelalter  hat  Haltaus  91)  1  ff.  viel  belege  gefamraelt, 
skhe  das  vier^eknie  oder  funfeelmte  jalu*  fUr  die 
Elndigkeit  anfetzen ,  meill  der  junglinge,  wahrend  jung- 
luen  auf  gleicher  Hufe  das  zwolfte  beHimmt  fcheint. 
IS  deu  gedichten  w&ren  noch  viel  belege  zu  geben,  z.  b. 
rift.  21 2y. 

achtzehn  jahre  ill  langobardlfclie  majitrenniiat.  lex 
utpr.  4f  1 ,  uflmlich  mit  neunzebntem  begann  legitima 
tas.  Wann  ein  man  komt  zu  adiij^then  jaren ,  fo 
it  er  feiue  voile  tage.    Ichwtib.  Iandr.  cap.  5.    Diefer 


haus.     alter,    ehe. 


ill 


fen  vermOgen   dem  landesherm  zuf&llt,   begrenzen  die 
listhiimer   durch    das   funf^igfie   jahr,    oder    mit    der 
;abe  51  jahr,  3  monat,  3  tage  (oben  f.  225.) 
Reinmars    von  Zweter  lied  MS.  2,  142'  kann    diefe  be- 
merkungen  fchlieBen : 

Ein  ewdf  jar  alter  jungelinc, 

iljlle  zUhtic  dienedbaft,  da^  Tint  driu  houbetdinc, 

Idiu   des    urkilnde    gebent ,    da^  man  lich  fiirba^  mac 
an  im  verfehen, 
ob  er  kome  an  diu  gwhuic  jar, 
da;    er   gemeine   u.    ouch    geminne  werde ,    u.  wirt 
da?  yfkr, 
fd    Icrent    ifi    diu   vut    u.   £wenzic  jar  zuht  u.  man- 
heit  fpehen; 
u.  kome  er  danne  ze  finen  drUec  jaren, 
fo  fol  er  Usete  u.  ganzer  triuwe  v&ren, 
hiU  er  fich  kintliche  ^  vergahet, 
da^  fol  er  bQe^en  mit  der  tat, 
diu  lip  unde  guot  ze  gebenne  bat. 
wie  fchone  er  danne  den  fUnfgcc  jaren  ndhet  I  *) 

Das  zweite  buch  zerfallt  in  vier  capitel:  1.  von  der 
ehe.  2.  von  der  vaterlichen  gewalt.  3.  von  dem  erb- 
recht.    4.  von  den  alten. 


Dei 
fet 

Wal 


CAP.  I.    EHE. 


Der  ausdruck  eioa,  verkflrzt  ea,  bedcutet  ini  ahd.  ge- 
fetz ,  bund,  band  (lex ,  vinculum,  teltamentum) ,  nicht 
trimoniutn.  Da  er  aber  bei  diefem  verhaltnis ,  wenn 
gefetzmafiig  eingegangen  war  und  rechtiiche  wirkung 
tie,  immer  gebraucht  zu  warden  pflegte^  gieng  er, 
miter  verluil  feiner  allgemeinen  bedeutung ,  endlich  von 
der  form  auf  die  fache  Uber  und  ehlich  bezeichiiet  nicht 
mehr  legitimus,  fondern  matrimonialis.  Den  Ubergang 
wei/en  die  mhd.  denkmaler ,  welche  nicht  fowohl  das 
blofte  fubll.  t  far  conjugiura  verwenden ,  als  es  mit  ad- 
jectiven  verbinden  oder  in  redensarten  fetzen ,  deren  zu- 
fanuuenhang  Uber  den  befonderen  Unn  keinen  zweifel 
laBt,  z.  b.  koulicher  e  pflegen.    Wigal.  11384.  nemen  ze 


*)  penult,  nnd  ftDtepeuuUima  bedarfteD  der  beflerang. 
Grimm's  D.R.A.  S.Auag.  Dd 


wiijmicia.  Dcaa  4,  &.  riUt  teve,  julta 
praef.  ievvif ,  legitima  uxor.  !eg.  Alfr.  , 
ckone.  Analog  der  vercngerung  deti 
auch  unfer  wort  hochxeit,  das  urfpr 
feilliche  feicr  bedeutet,  allmAlich  ^ 
fchrflnkt  woiden.  i 

Es  fehlt  iiirht  an  andeni  und  alteren 
Bei  Ulf.  heist  uxorem  ducere  **)  a 
qvL'n  liugan*^)^  oder  aigan  du  qv 
ausdruck  liu^jan  hat  fich  in  keinem  d< 
bewalirt.  Sponfa  und  fponfus  heiBen 
auch  fiir  nurus  Heht)  und  biupfads 
gthts ,  vergebung ;  uxor  qvens ,  qvit 
Icheint  wortlich  eineiiei  mit  dem  altn.  i 
friiher  audi  pater  bedeutet,  ich  glaub« 
ahd.  eigennamen  ahu  (gen.  abonis)  Nl 
(a.  S\l.  819)  abbo  ibid.  nr.  25.  ;»5  (a.  1 
ill.  Ved'chieden  von  aba  fmd  manna 
guma  (mas)  und  Ulfilas  aberbietet  hier 
dftr  far  ttba ,  guma  und  vair  das  einzig 
Ahd.  »rtU  (fpunrn)  prutiqomo  (fi»onfus); 
«^''«(*  kaii.  bald  goDnmiu ,  bald  tout. 
'>* '    '  ;  fiir  uxor  bald  quena,  Q 

Oi  Jte.    W.  LXX,  22.    N.   Q 

^  !  u^irtiima  (N.  Cap.  47.)  bald, 

^  :  .J  baid  /lia;  zi  hiiin  er  mo  quel 

li  ducere  heiflt:  quenfin  neman.  T. 
^    '  *:  7\  karle  habon.  0. 
zi   faniane   gihiUiy 


haus.     ehe. 


4ld 


.  Cap.  9.  10.  gehien  ibid.  42.  45.  48.  108.  hiwent 
T.  127.  (ein  goth.  heivjan  ware  aus  heivafrauja  zu  folgern.) 
hibdriCy  nubilis;  hirdt,  W.  LXXIV,  1  unfer  heutiges  hei- 
rath,  ill  nun  coniiubiuin »  nuptiae ,  gleidibedeutend  damit 
hilekh,  N.  Cap.  49.  IIG.;  qaenun  halm  oder  holdn  T, 29. 
127.  Agf.  bryd  bald  fponfa,  bald  uxor,  hrjdguma 
fponfus ;  bri^dldcu  nuptiae ;  even  inulier ;  c-eorl  vir ,  ceoH- 
jan  nubere  viro ;  hivan  tind  mehr  domeltici ,  familiares 
als  conjuges ,  doch  bedeutet  hivung  matinmoniuni ,  hiv- 
fcipe  familia.  ein  andrer  ausdruck  hcemed  oder  ha^mede 
fUr  nuptiae  ill  abzuleiten  von  ham  (doraua,  t'amilia) 
fcheint  aber  mehr  von  unerlaubteni  *'oncubitus ,  ini  ge- 
genfatz  zu  rechter  ehe ,  giiltig ,  doch  findet  (ich  ha?raed- 
ceorl  fmaritus)  hspmedfcipe  (matiimonium).  endlich  heiut 
agf.  gift  nuptiae ,  giftjan  nuptoni  dari ,  giftelic  nuptialis, 
t6  vife  veddjan  (fpondere).  Altn.  brwlr  mid  hrud- 
fjumi ;  uxor  qvdn ,  kona ;  maritus  karl ,  verr ;  hion 
familia ,  conjuges ;  hiufkapr  conjugiiun ;  giftintj  nuptiae, 
giafvaxta  nubilis ,  giftumtU  matrimoiiium ,  wofUr  audi 
oft  qrdnfdiuj ,  konfang ,  verfdng  gefagt  wird ;  gtfa  ill 
verheirathen.  Saem.  edda  231»  241*  234*»  267^  dagegen 
iind  die  ifland.  worter  cktajkapr  matrimonium,  ekta- 
madr  maritus ,  ektakona  uxor  gewis  nicht ,  wie  Bidm 
denkt,  aus  ok  (jugum)  zu  leiten  ,  foiidern  ntfenbar  er(l 
fpat  den  nhd.  ehlland,  ehmann,  ehfrau  nachgebildet  und 
zwar  durch  vermittelung  des  dftn.  oder  fchwed.  agtefkab, 
aktenfkap,  matrimonium ;  denn  ekta,  ftgte  ijl  unfen  echt 
(legitimus)  und  nicht  altnordifch.  Mhd.  haben  man  und 
wip  noch  ofter  die  alte  bedeutung  von  mas  oder  vir 
and  feniina,  feltner  die  neuere  von  maritus  und  uxor*), 
die  fich  z.  b.  fchon  imSfp.  1,  31  findet,  und  die  wir  heut- 
zutage  fogar  mit  mann  und  frau  verbinden ,  ohiie  daB  es 
nothig  ware,  diefen  wortem  ein  eA-  vorzufetzen.  konetotp 
fflx  uxor  llehet  Bit.  20%  haufiger  hone  Mar.  35.  Pare.  115*" 
120';  wirt  maritus  Mar.  41.  44.  Berthold  193.  210,  des 
wirtes  tvine  Gudr.  3207,  Nib.  519,  2.  765,  2;  auch  toine 
fttr  maritus  Nib.  841,  2.  2072,  1.  buole  Diut.  1,  437.438. 
harl  Mar.  30.  hicn  kommt  noch  vor  Iw.  2672.  2809. 
Wigal.  6075.   Nib.  1494,  I,    und**)   haufiger   hirat;    eli- 


*)  te  u>ib9  ein  icfp  b&D.  klage  31.  u  icA«  Domen,  x«  tc^  bUo. 
Lampr.  Alex.  3639.  3640. 

**)  bemerkcuBwertb  in  Lamprecbta  Alexander  41": 
oah  weint6  di  iro  amis. 


di  da  ftiUe  was  gthU; 


Dd2 
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wurde.  *)  Die  verbreitung  der  fitte  verbUrRt  zugleich 
ihr  hohes  alter.  Tovg  ydg  dgx^iov^  voftovq  Uav  anXor<; 
itpcu  nal  fiagfiagntovq  *  iatdrigutfogot'vtd  tf  yag  o\  'EX' 
ktjffi,  not  tdq  yvyatxa^  i  mv  ov  vto  nag'  akXrilMV. 
Ariit.  polit.  2,  8.  (5.  Schneid.  vol.  1,  65.)  Bei  ilonior 
heifien  die  jungfrauen  dXqtai^otai,  well  fie  rinder  zur 
brautgabe  eintru^en.  Es  ill  bekannt,  da(J  den  Romem 
coemtio  die  ftlteile  forui  zur  ehel'cblieBung  war.  Auch 
unter  den  alteD  RufTen  zahlte  der  inanu  fUr  die  frau 
und  kauftc  fie.  Ewers  p.  220.  227. 
Bei  uns  erhielt  fich  bis  in  das  fpate  mittelalter  die  re- 
densart  ein  wcib  kaufen.  Zwar  in  den  nihd.  dichtorn 
babe  ich  tie  nie  getroH'en.  aber  Oberliii  7ti5  luit  beil'piele 
aas  einein  profairchen  roman;  viele  die  lirabur^er  chron. 
(ed.  wetzl.)  p.  3.  28.  30.  49.  90  ff. ;  keufet  und  elichet 
der  man  die  meid.  Bodm.  670.  die  fraiiwe  keiifen  und 
die  kinder  elichen.  ib,  672;  er  er  unfer  inoder  keufte. 
Kindl.  horigk.  p.  180  (a.  13^9) ;  es  wird  auch  vun  frauen 
gefagt,  die  manner  heirathen :  ob  Mcttil  den  Gcrhart 
berlebete  und  na  iime  dode  einen  andern  elichen  man 
ufte.  Gudenus  2,  1166  (a.  1369);  die  Hennen  feligen 
in  von  Wifacker  zu  der  ee  gekauft  und  genoinen  hat 
L  2,  1174  (a.  1365).  Die  urkunden  des  14.  15.  jh.  lie- 
HTi  genug  folcher  belege.  Nun  konnte  zwar  feheinen, 
B«/e7i  in  der  unbeftinimtheit  des  fpatern  ausdrucks  fage 
lier  nicht  mehr  als  nehmen  und  felbH  emere  an  capere 
" — ahnen  (antiquitus  emere  pro  accipere  dicebatur.  Fe- 
r.  V.  redemptores) ;  aber  nie  fteht  kaufen**),  auBer 
Icher  verbindung,  ftlr  nehmen  und  daft  ein  wirklicher 
uf  zu  grund  liege,  lehren  andere  umMnde.  De  ge- 
k  is  noch  bi  den  Ditmerfchen ,  dat  fe  ehre  dochter 
e  bruttfchatt  vorlaven  und  beehlichen,  und  fchenkeJ  u. 
der  brudegam  den,  in  welcher  gewalt  de  brutt 
fo  veble  to,  als  under  ehnen  bewilligt  und  belevet 
orden.    Neoconis  1,  109.     Fur  den  Norden  zeugt  Saxo 


*)  felteo  und  nnr  in  fageu  und  liedcrn  gefcbiebt   es,   daB  fich 

£}i»  jun^rau  ihr€n  mann  im  verrammelten  ring  toUkU.  beifpicle: 
kaOi  (Snorraedda  p.  82)  Oyda  (01.  Tr.  cap.  80)  Crufcentia  (Ko- 
\ci.  p.  246.) 
i  •*)  es  ill  weder  ein  neuea  wort  (goth.  kaiipdn ,  mercari ,  und 
prch  alle  niundarteo)  noch  mit  capere,  weil  latitverrchiebunK  raan- 
JUC,  verwandt.  icb  weiB  nicbt,  ob  uchetur,  f'niher  achepter.  richtig 
I  iccipere  oder  accepiare  geleitct  wird,  dca  Ualienern  und  Spa- 
ra  gebt  es  &b. 


haus.    ehe,    eingehung.    hauf. 
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agf.    med ,   m^dfceat,    d.  h.    raunus ,    merces ,    praemium, 
was  man  fQr  etwas   einpfangnes   oder   zu  empfungendcs 

Hauptfchwierigkeit  bei  diefer  unterfuchung  ift  der  zwei- 
Tel,  wer  den  kaufrchilling  erwerbe  und  behalte,  vater 
ider  brant?  anders  ansgedrUckt:  ob  er  mit  der  vom 
3r&utigam  gezahlten  dos  zulammenfalle?  Streng  genom- 
nen  konnte  die  tochter  oder  witwe  weder  untcrhan- 
leln  noch  erwerben,  iiberhaupt  gar  kein  rechts^efchaft 
chlieBen,  fondern  nur  der  vater  oder  vnmmnd,  in  def- 
en  gewalt  fte  fieh  befand ;  diefe  erwarben  und  bewahr- 
en  dalier  auch  die  brautgabe.  lex  Vifig.  III.  I,  6.  Ob- 
fleich  nun,  auSer  den  angezognen  llellen,  worin  das 
>retiam  erwahnt  wird,  die  lex  Vifig.  III.  1,  5,  6,  9  und 
lie  lex  Sax.  tit  8  befonders  von  der  dos  reden ;  To 
:Onnte  docb  unter  beiden  ausdnicken  daflelbe  gemeint 
Bin.  Denn  es  ill  nicht  glaublich,  dafl  der  Saclife,  ne- 
en  den  300  fol.  pretium,  der  braut  noch  eine  dos  aus- 
Btzte,  eher  wohl,  daft  der  vater  diefe  furame  wie  den 
rautfchatz  feiner  tochter  betrachtete  und  lie  ibr  aushau- 
ig:te,  fobald  fie  fein  mutidium  verliefi.  Vater  oder  vor- 
lund  iniigen  bisweilen  oder  in  altefter  zeit  den  kauf- 
reis  fiir  fich  behalten  haben,  Im  Norden  weifi  man 
ichts  von  einem  andern  brautgeld  als  dem  nmndr  (qva- 
ar  mundr),  welcbes  die  frau  bekaiii,  ob^leicrh  es  zwifchen 
ater  und  brilutigam  unterhandelt  wurde  und  diefes  gel- 
les  wegen  hieS  die  frau  mmUii  Jcei/pt,  der  mundr  ill  folg- 
ich  pretiura  zugleioh  und  dos.  Die  iangnb.  meta  kommt 
n  die  hand  der  ebfrau  (Liutpr.  f>,  35,  CA\  utid  id  in 
lirer  gewalt  (Roth.  178.  199),  zuweilen  wird  fie  dem 
ponfus  prior,  wenn  das  verlobnis  zurttckgeht,  doppelt 
;ezablt  (Roth.  191.  192),  zuweilen  halb  dem  heres 
ti&riti  prions  (Rotli.  Ifi2.  183);  aus  einer  formel  zur  lex 
S2.  erhelit,  dali  fie  200  fol,  betnig  oder  betni^^en  konnte: 
3  tu  paratus  ad  danduni  medietntera  de  nieta  heredis 
heredi)  prions  mariti?    fmn.  centum  fol  dedit.   (Can- 

wUrde  ftOt^h  erklflrlich,  warum  Tacitus  keines 
i  fffidenkend  bloB  von  der  dos  redet:  dotetn  non 
fS  g^"*^  -  J  ^^^^^  inaritus  offert.  tnterfunt  i)aren- 
•  fpantO,     ^t?  pffffiera   probant  .  .  .   in   haec   mu- 

9t  ptopi^Q^^[     /     piefG    niunera  itimmen   zu   meta, 
"-^/w    arcivi^^^^\     .it       bloB   in    gcgenwart   und    init 
^^j  n    r,/der  ^^^^^J^bracht  werden,   fcheint  unge- 

der  elter^': 


waei 
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znr  andem  ehe  fchreitenden  witwe  dargeftellt,  wo- 
m  ires  folidi  et  denarius  vorkommen :  li  quis  homo 
aoriens  \iduam  diiniferit  et  earn  quis  in  conjutnura  vo- 
aerit  accipere,  antequam  earn  accipiat,  tunp:imis  aut 
entenarius  mallum  indicent  et  in  ipfo  mallo  frutum  *) 
iabere  debent  et  Ires  homines  caufas  tres  demundare;  et 
one  ille  qui  vidnam  accipere  vult,  cum  tribus  teftibus, 
rai  adprobare  debent,  tres  folidos  neque  penfantes  et 
\enarium  habere  riebet,  el  hoc  facto,  fi  eis  convenit, 
iduam  accipiat.  Hierauf  wird  bedimmt,  wern  diefe  drei 
ol.  und  ein  denarius,  welche  reijms  (ace.  reipum,  pi. 
eipi,  ace.  reipos)  heifien,  gebUhren.  die  beltimroung  lit 
iach  dem  gewfihnlichen  text  unvollftflndig,  Kcrard  ad  1. 
ftl.  p.  89  bat  fie  aus  der  wolfenb.  bf.  ergftnzt  und  es  er- 
tellt,  daB  derjeni^'e  den  reipus  empfanfrt,  in  deffen 
anndiuni  uder  tutel  fich  die  witwe  befindet ,  nftmlich 
lUfenweife  1.  ihr  fohn,  2.  ihr  ncfle,  binders  fohn,  3. 
tir  fchwefter  fohn,  4,  ihrer  niftet  fohn,  6.  ihres  vetters 
Dhr,  6.  ihr  obeim,  7.  des  verllorbenen  inannes  bruder, 
I.  die  erben  der  vorhergenannten  bis  zum  fechllen  grad, 
ndlich  9.  wenn  anch  (ie  mangeln ,  der  fifcus.  Reipus 
reippus,  reiphus.  Diutifra  1,  330)  ill  eins  von  den  ulten 
ecbtswortem,  wobei  man  heillofen  erklarungen  begeg- 
let,  nach  der  verbreitetllen  foil  es  reubuSe  bedeuten, 
rodurch  fall  jedem  buchltaben  gewalt  gefchieht  und 
raft  fchon  der  bloBe  ace.  reipum  wider]  egt.  Es  kann 
lichts  anders  fein  als  unfer  rdf\  gotb.  raips,  agf.  r&p, 
Itn.  reip,  wiewohl  man  der  frank,  niundart  fur  ei  fi 
.Ifo  r^p  zutrauen  follte;  die  bedeutung  i!l  funis,  loram, 
^ftis ,  >incu!um.  Wanun  nun  die  tres  Tol.  et  den. 
diefe  fumnie  kommt  auBerdem  unter  den  compofitionen 
ler  lex  fal.  nicht  weiter  vor)  reipus  IjeiBen?  ob  etwan 
inch  der  fol.  et  den.  bei  verlobung  von  jungfi'auen  eben 
b  genannt  wird**)V  liegt  im  dunkel.  Aber  den  her- 
Eang  fchildert  eine  veronefer  fonnel  bei  Canciani  2,  476** 
i77'  einigenualien  genauer.  fie  Ul  liberfchrieben  :  quali- 
icr  vidua  falicha  fpondetur  und  fiigt  hinzu:  nam  de 
mella  fit  ut  ceteris,   was    helBen   kann    entweder,   bei 

I      ^  dw  fcotum  war  die  *Ue  gericlitliche  WA^,    aof  dem   die 
UiiltxDge  erklingcn  miia^n  (oUen  f.  77.) 

**)  daoD  kuantc  reipus  im  angcmeiaen  band  ausdrucken,  wo- 
lorcb  das  verlobnis  gtfeflifft,  die  brant  gthunden  wird;  hierzu 
tiaint  daa  altn. /0/Td  konu  und  das  mhd.  der  brime  6in(icN.  Walth. 
27-30. 


ires  ut  tefles  hujus  omnis  rei  et  fol.  11 

eque   penfantinm hoc   facto  et 

fupradicto    rcpario    dato   debet    nmlier 
an   eligat  enm   >iruni,    de  quo   fit   pla 
cuin  mulier  atfirmaverit,    tunc  debet  pa 
rogari,   fi  filio  fuo  confentitV    et  poll  o 
Die  witwe   heiBt  Sempronia,    der   br&ut 
niundoaldus    (ciijus   defenfione   re^'itur) 
kenswerth    aber    Seneca    ihr    reparius 
feine    reparia.      Nachtlein  darauf  Fabius 
theil    feiner   habe    verfchrieben    hat,    ti 
clamide  et  .  .  .  tenditur  a  Seneca  et  oi 
ilium   gladium    et    clainidem    fponfa    Fa 
tuaiii    rtipariam,     que    ell  ex   genere    Fr 
cuin  Seneca  firmaverit,   tuiic  orator  dic-ai 
cipienteni   gludtum   cum   damidc    dicat   d 
per    eumdem    stadium    et    clamidem    cj 
(?  corainenda  earn  tibi)  etc.    Hieraus  lernj 
rrpitti     (denn    fo    muB    der    Langobardoi 
formein   nufllellt,     das   frankifche    wort 
haben )   ein    pretium    war ,    ein    fymhoJift 
der  deni  mnndoald  der   witwe  entrichtet; 
er  im  verhaltnis   zu   ihr   rtparius ,    fie   i| 
ihm  reparia  liei6t,    vielleicht   die   im  bai 
Itehenden?    dann  wiirde  rqrns  in  andennj 
vorbin  aufpcilellten,    das   notgelt    (altn. 
das    des    bandes    (nAt)    wegen    zu    zahl 


hatis,    ehe.    eingeJmng.    hrautgabe. 
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zahlung   trat  eine    neue    furmlichkeit  ein ,   wovon 

ich   unten    handein    werde.    Laftt    Ikh »    worauf  es 

luptfachlich    ankommt ,    nach    der  formel  nicht  be- 

rtn  y    dali    bei  den  Saliern    fiir    den  repus  die  witwe 

tuff  y     wie     bei     den     Sachfen     ein    pre/inm    emlionis 

tutor  fiir  fie  ^ezahlt  wurde  (oben  f.  '122);  fo  fol^t, 

rach  die  langobard.   m^ta  ein  kaufgeld,  keine  bloQe 

iwefen  ill,    denn    fie   wurde   ganz  in  derafelben  fail 

itet    und    uiitorrchied    fich    nur    dadurnh,     daR    lie 

namhafte    geldfumme    war,    keine    bildliclien    drei 

Binge,    lex  Roth.  1 82:   fi   quis  filiam  fuam  aut  quam- 

.parentem    in    conjugio   alii   dederit  et  contigerit  oa- 

ille  niaritus  raoriatiir,    potellatem  habeat  ilia  mu- 

idnai   fi  volueiit,   ad  alium  maritum  ambulandi,  li- 

tantum.    fecundus  autem  maritus,  qui  earn  tollere 

lit ,    de    fiiis    jtropriis    rebus    medium   prciii ,    quan- 

[fuerit   dictum ,    qiiando   cam    iirimus   maritus    fpon- 

pro  ipfa  nieta  dare  debet  ei,    qui   heres    proximus 

iti  prions  effe  invenitur,    d.  i.    dem   in   dell'en  mun- 

Idie  witwe  war.  In  den  fpftteren  frief.  gefetzen 
ich  eine  der  altfrank.  vergleichbare  abgabe^  welche 
fchd  (muntfcaz)  heiBt,  der  brautigam  einer  jung- 
mufl  ihrein  voramnd  etvci  jdiillivge,  der  einer 
r  Mwei  mark  weniger  vier  pfenninge  erlegen. 
ach  Tacitus  worten  foUte  man  in  den  gegendanden 
brautgabe  jyvihoUfche  hesiehung  fucben :  interfunt 
Bntes  et  propinqui  ac  munera  prnbant ,  munera  nan 
delicias  niuliebres  quaeflta,  iiec  quibus  nova  nuj^ta 
atnr;  fed  hoves  et  frenatum  eqnum  et  jcutum  cum 
nea  gladioque  ....  hoc  maximum  vinculum  ("?  reip, 
I,  haec  arcana  facra,  hos  coiijugales  deos  arbitrantur. 
fig  mulier  extra  virtutuin  eo^itationes  extraque  bello- 
pcafuB  putet,  ipfis  incipientis  matrimonii  anfpicii^ 
Snetur ,  venire  fe  laborum  periculomraque  fociani, 
l^in  pace,  idem  in  proeiio  paflTurani  aufuramque. 
\ncH  hoves  J  hoc  paratus  t'qtttis ,  hoc  data  nrma 
iant.  Allein  diefe  vorllellung  ill  fall,  'm  kfinlllich. 
5Joch  rinder  ware  zwar  pafTendes  finnbild  fiir  con- 
nur  waren  in  fllteller  zeit  vieh  und  waffen  llatt 
^eldes  und  es  ift  nicht  glaublich,  daS  der  geringere 
»ei  /einer  heirath  jeden  diefer  gegenlUnde  aufbrin- 
mnte ;  in  der  natur  aller  fymbole  liegt  es ,  unkoll- 
zu   feio    u,   jedem  zug&nglich.     In   den  meiiten 


atque 
cabaU* 


knechte  and  niAgde  gegeben: 
roSj  deceinqae  pmeUas^  et 
m.  1,  5. 

mand  g&lt  ek  mxni  roeidzna  fid! 
prala  |»riatigi,  ^J;Vir  Gfl  g6dar 

Reiche  gaben  gOter  und  grandilQcke 
at  eiga  dottar  Auda  ens   audga   or 
m.    fioibm   (vgl.    (Wrbtpndr   oben 
Yngl.  fag.  cap.  17  ;   man   befchiet   de 
unde  lant.    Nib.  1619,  1.     Icli  theiU 
fuero  viejo  5,1   mk,  well  aoch   ein 
ztmntes  maalthier  erwahnt    und    ein 
ftdck  angegeben  wird :   eJlo  es  fuei:t»  < 
meute,  que  todo  ^o  dalgo  pueda  d\ 
nadio  a  la  ora  del  caTanuento,   ante 
e  el  donadio  que  puede  dar  es  eite : 
tones  **},   qne  Tea  muy  grande  e  mui 
en  ella  tres  fanefas  de  oro,  e  quando 
fer  tan   larga,    que   pueda   un    cavalU 
por  la  Qfia  maucha  e  Talir  per  la  olra 
fUlada  e  atfrtnada;   e   on   vaTo  de  | 
e  a   efta  piel   dicen  oAec  (eine  aada 
folian   oTar    antigoaniMite.      Das    p«ta 
den  aitn.  &auenmantel  f qvennTkickja)  ^ 
giOf  und  an  die  langobard.  rrojna  (too 
die  pro  mundio  gegeben   wtxrde   (ti 
ehe.  7.)   Canciani  2,  467* 


i 


kaus.     ehe.    dngehung.    mitgift. 
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bauerhochzeit  (Lf.  3,  400)  gibt  der  brautigam  drei  bie- 
nenftocke  (drS  immen  guot  u.  iiienii  trOn,  d.  i.  apes  non 
facos),  eine  mihre^  eine  kuh^  einen  bock  und  ein  kalb. 
Wichtig  fcheint  es ,  auf  die  verfchiedenheit  des  maxi- 
mums zu  achten,  welches  die  volkslUmme,  daniit  nicht 
ni  viel  gegeben  wUrde,  der  dos  fetzen;  die  VVellgothen 
den  eehnten  theil  der  habe  des  brautigams.  1.  YiQg.  III. 
1,5;  die  Langobarden  den  vierten.  Liutpr.  2,  1  (fttr 
ihre  morgengabe ;  etwas  anders  vrar  das  300  fol.  betra- 
gende  maximum  ihrer  meta.  Liutpr.  li ,  35) ;  die  Fran- 
ken  fogar  den  driftcn,  I.  Rip.  37,  :^,  weshalb  eine  for- 
mal b.  Cane.  473*"  474*  die  quarta  portio  und  tertia  pars 
nach  langob.  und  falifcbem  reclit  unterfcheidct. 

4.  was  die  braut  dem  raann  einbracbte ,  vielmehr  was 
ihr  vater  niitgab  und  veWprach,  uiuB  der  entwic.kelten 
anGcht  narh  geringer  gewcien  i'ein ,  als  die  brautgabe 
des  mannes.  Denn  wenn  lie  gekauft  wui'de ,  war  fie 
felbll  die  dem  preis  entfprecliende  waare  mid  wenn  lich 
der  vater  einen  preis  bedung ,  waiiini  lifltte  cr  ihn 
durch  eine  gegenleillung  niinderii  follen  V  Indelfen 
fcheint  es  fcbon  fitte  des  friihlteii  alteithums,  die  tochter 
nicht  migefchmUckt  und  unbefchenkt  nus  dem  haus  zu 
entlaUen ;  gtdli  reifa  ok  gefa,  gmtUia  ytdli  ok  gefa, 
gulli  giifga  ok  gefa  heifit  es  in  der  edda  Sffiui.  231  • 
24 1*  234** ;  atque  invicem  ipfa  arnionim  aliqnid  viro 
affert.  Tac. ;  quicquid  de  fede  paterna  ftxum  attuUt, 
lex  alam.  55;  quicquid  de  rebus  parentum  ibi  adduxiL 
I.  bajuv.  7 ,  14.  Jenichr  das  urfprungliclie  kaufgefchttft 
zurilckti'at,  nur  fymbolifch  fortwahrte  und  das  pretium 
zu  einer  der  braut  verbleibenden ,  ihr  gefchenkten,  nicht 
fdr  fie  gezahlten  dos  wurde,  dello  natiirlicher  muHe  der 
gedanke  fcheinen,  diel'er  dos  tibcrall  ein  zum  vortheil 
des  brfiutigauis  gereichendes  gefchenk  an  die  feite  zu 
Itellen.  Benennungen :  mitgift ,  eingebrachtcs  {(f'iQy^)^ 
heiw/ieuer  f  ausfttuer*) ;  frief.  /letjeva  (Af.  88  von  flet 
donius);  altn.  beimanferd ,  heimaff/gigja  ( ein  beifpiel 
Ragnar  Lodbr.  faga  cap.  1.);  agi.  /dderingfeoh  lex 
A.thelb.   80 ;    langob.   faderfio ,    phaderfium    (vatergeld) : 


*)  braut/ehatz  ift  Tieldeatig.  er  kann  fowohl  dae  pretinm,  ala 
die  vom  zuano  oder  der  frau  herrOhreode  dos  beseicfaDen,  ja  wafl 
oafniie  ihrem  berro  bei  der  verbeirathung  cDtriobt^D.  Was  fQr 
ein  6ril<^«'  ift  es ,  das  die  riella  Ssem.  edd.  74  tordert  ?  uod  mit 
welcbem   recbt  verlangt  Ge  es  ? 


UM  acsnttsasTidi  mum 
manf}lg>a,   «ohiii  mao  Icfaon 
ihrem    gemahl   Ninrdr    das    init 
(Soorra  edda  p.  27.)    and  too 
Dcr  pemahlin  Alfhildr  heifti  cs  Tni^ 
hafdi  med  benni   halfa  YiogalinSriL 
leg  liefert  Kindl.   horigk.  nr.  1^   hi 
et    qui dq aj d    PoitUnd    uxor    mea    in 
tradidit  doiia  titulo,   taoi  in  agris, 
vis ,   pafcaifl   et  mancipiis  VII. ;    Ad 
enb&n,    ich  gibe   zuo*)   miner   tochU 
huriderl  fouiuaere  meilt  mQgen  trageD. 
Auch    die    (jriech.    <iyti($^q>a    oder 
d.  h.  die  der  brautigam,   wenn   heiin 
nf^rfeiu  auBfetzte,    kommt  im  niittelal 
dem    namen   widerlage^   altn.  tilgiof  Vi 
angefUbrten    gedicht  Lf.  3,  400   wird 
doH,   ohne  daA  der  anslt^uer  erwahn 
amlradoB   hinzugefttgt  (do  wart  Metz 
alien  gefetze  wi&en  nichts  davon. 


1 


waren  kaufpreis ,  brautgabe  und  i 
fo  gait  daa  verlobnu  und  die  ehe  koni 
den ;  in  den  ahd.  gl.  eniin.  440  wiH 
geradezu  j^rutuj^'pa  fjlofiiert.  Sjuibol 
nicbt  in  auswabl  der  gefchenke ,  beii 
bezablung  deR  fcheinpreifes ,  der  rei 
iioch  underer  feierlichkeiten  uteldungi 
bci  verfchiednen  volkslUUnuien  niclj 
mnten. 


haus^    eJie.    eingehwig.    feierlichlceiiefu 
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Norden   weihte  Thors  zeichen,   der  hammer^  die 
raut.    oben  f.  1G3.  ^j 

►  nach  der  f.  426  beigebracbten  formel  reicbte  der  r6- 
arius  dem  brftutigam  ein  /chicett  und  yeicand ,  welcbe 
iefer  empiieng  und  dann  war  die  verlobung  vollbracht. 
jich  in  langobardifcbeii  fomieln  (Cane.  2 ,  467^  468»)  : 
i  per  illani  fpatam  et  ilium  wantonem  fponfo  tibi 
leam  filiani :  per  Ulaiu  jpcUam  et  ilium  tcaniovefn  ego 
iK>ndeo  tibi  Mariam  mundualdam  de  palatio.  liierbei 
"enkt  man  an  die  woffcn  (rcutuni ,  framea ,  gladius)  bei 
^acitus  {vorhin  f.  427)  und  an  das  fchwert  bei  frief. 
ochzeiten  (f.  167.  16S).  Merkwardig  ill  der  altJchwed. 
ebraocb,  den  ich  bier  anfuhre,  ob  er  gleich  erlt  bei 
ler  morgengabe  vorkoumit ,  er  Icheint  bloB  ftlr  hoch- 
eiten  des  adels  zu  geJten :  contus  vel  lancea  fericis 
inculis  ornata  ad  fponfi  fponfaeque  pedes  a  propinquia 
eponitur,  deinde  J'ublata  a  praefentibus  tetlibus,  nouiina 
:ia  Uteris  doni  uiatutinalis  fublcnbentibus ,  in  lignum 
onationis  contacta,  jiraevia  brevi  oratione  de  ritu  ejus 
ai  ab  uno  eorum  extra  fenelliani  domus  nujitialis  pro- 
Icitur  **) »  atque  ab  aceurrentibus  nobiliuni  miiiillris  di- 
Ipitur;  lanceae  tamen  cufpis,  li  fit  chalybea,  a  Iponfo 
a  rei  Tuemoriam  argento  vel  pecunia  redimi  I'olet.  Loc- 
enii  antiquit     Upf.  1670.    p.  155,    vgl.   Glaus    Magnus 


es  konnte  auch  feflucation  gebraucht  worden  fein, 
fenigllens  unter  den  P>anken  im  gegenfaU  zu  den  Sach- 
m  (vgl.  oben  I*.  128.)^  infofern  der  vater  der  tochter 
der  die  brant  der  faniilie  ihres  vaters  entl'agte.  ***) 
lierauf  inocbte  icb  sine  llellc  der  decretalen  (cap.  1.  de 
[}onral.  C.  J.  C.  ed.  Pithou  2,  20P)  gehen  laften  :  ex 
Dnciliu    Iriburienii   (a.  895).   de  Francia  quidani  nobilem 


j  *)  vaa  Locceoius  aotiq.  p.  154  aU  altn.  fitto  aogibt:  quidam 
iniDt  olim  excu/Juvi  fuine  per  ferrum  et  Glicem  iffnem^  id  fignum 
rdoolis  cotijuDCtionie,  ut  io  Lapponta ;  noOea /a<ru/ni  praelatas 
ETe ,  bcdurf  n&herer  beastigimg ,  wiewobl  ea  an  deo  fackeitanz 
ti  farftlicheo  bocbzeiten  erinnert 

**)  &bolicb  dem  werfen  der  fabnen  bei  belobnunKen  uoterdaa 
bik  (oben  f.  161.). 

***)  jungfraueD  die  ficb  dem  bimmel  verlobten .  warfen  den 
aim:  ego  BleonTuind  ...  me  ipfam  aDtiillam  chrifti  devoveo  ct 
romitto,  ■  .  .  atque  omnem  hujus  mundi  vauam  et  caducam  glo- 
un  cum  JHpuiaa  huiaa  abjections  depoDO.  Scbanuat  trad,  fuld, 
r.  1^,  p.  82. 


haus.    ehe.    eingehnng.    feierJichkdten. 
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Bf  in   die   hShe   halten,    vgL  Grupen  ux.  theot.  p,  191. 
Copp  bild.  u.  fchr.  2.  p.  11. 

hnicfetzeti  ifl  fyinbol  der  adoption  ;  im  Nordeii  wiirde 
6  aber  auch  fur  die  verlobung  angewandt,  well  die  frau 
1  des  mannes  gewalt  kani ,  wie  das  kind  in  die  des 
aters.  Belege:  fvenfka  ftiikvifor  2,  18.  24.  167,  188. 
i,  57.  75.  93,  wo  kniefetzen  und  ringgeben  Uberall  ver- 
unden  werden.  Wenn  inir  recht  ill,  wird  der  gebrauch 
I  den  dan.  liedern  nicht  getroffen. 

tP.  Pithou  adverf.  2,  6.  hat  die  levatio  imperatoris 
en  f.  234.  285 )  et  aovae  nuptae  zufammengellellt 
ach  Optatus  railevitanus  lib.  6.  de  fchirmat.  donatillar. 
lovaoi  nuptam  tolli  folitaiii),  aber  die  deutfchheit  der 
iitte  w&re  eril  zu  beweifen  und  wird  durch  das  langob. 
uxorera  toUerc  nicht  bewiefen.  Locconius  p.  157.  ver- 
Jicbert ,  daB  ebedem  in  Schweden  der  hrdutigam  von 
den  brautfilhrem  in  die  hohe  gehoben  wurde. 

h.  allgemein  und  uralt  id  es,  daB  die  verlobung  dffent- 
lich  im  kreis  der  freien  genoHenlchaft  erkl^rt  und  ge- 
felligt  wurde.  Tacitus  fagt  blofl:  interfunt  parentes  ac 
propinqui  et  nmnera  probant.  Die  falifche  witwe  wird 
im  feierlichen  mallum  (mahal^  concio)  verlobt,  daher 
der  ausdruck  vermdhlcn ,  gtmialU ,  geinMln  bis  auf 
heute ,  nur  dafl  er  jetzt  raehr  conjux ,  friiher  mebr 
fponfa  (Nib.  1321,  3)  bedeutet,  daher  mcJialfcas  fiir 
dos  Oder  donum  nuptiale,  altn.  n\dli,  dos,  was  beredet 
und  ausgeraacht  wird,  mdlakona^  uxor  legilima ;  ze  wdli 
geben  (fponfalium  nomine)  N.  Cap.  lUa.  Diefen  finn 
hat  das  langob.  finnare  fabulam  lex  Rothar.  178.  179. 
191,  denn  mahal ,  mil  ifl  fabula,  loquela  und  firniare 
entfpricht  dem  fclim,  fiifincn  (klage  1639.  1921.)  altn. 
fe(ta^  fafina  d.  i.  zufagen,  verloben ;  var  ek  ll&dbroddi 
i  ht^-  (im  ring,  in  der  verfamnilung)  fofinud.  Saem.  102'; 
Iha?  wib  mahalen.  0.  I.  8,  2;  Maria  was  gimcUialU 
Jofebe.  T.  5,  7;  mhd.  raa*he!n.  Bari.  145,  22.  In  den 
gedichten  erfolgt  die  verlobung  (lets  in  dem  ring,  durch 
feierliohe  frage  und  antwort,  vor  niilgen  u.  mannen; 
nachzulefen  find  Nib.  568.  569.  570,  1621.  1622.  1623. 
Iw.  2389  ff.  Trift.  1627.  Frib.  Trill.  643  ff.  Wigal.  9421 
ff.  a.  Heinr.  1461  ff.  Lf.  3,  399.  400.  Crefcentia  39-54. 
Bftufig  wird  (cliworcyi  und  gelobm  gebraucbt: 

er  lobte  G  ze  wibe 
^^  ze  liebem  lancllbe, 
^p  ze  trdte  lobt  och  fi  den  degen.    kl.  909. 

^Grimm'B  D.  E.  A.  8.  Ausg.  E  6 


ha  us .     ehe.     eingeh  ung,     ehverhot. 
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einfegnung,  in  den  Nib.  erfolgt  nach  der  verlobnng  im 
ring  das  beilager,  ohne  prieiler  und  kirchgang.  Wigal. 
9487  wird  erft  uiorgens  nach  der  bochzeitsnacht  eine 
meffe  gefungen,  ebenfo  im  Orlenz  (mihi  14048.  14763) 
and  damil  niemand  glaube,  daB  die  dichter  in  fabelhaf- 
ten  abenteueni  den  anlland  batten  verletzen  dilrfen ,  f(» 
lehrt  Loheiigr,  p.  58-01  ,  dafi  der  deiiUrhc  kailer  feiblt 
die  brautleute  im  ring  zefauien  fpracb,  abends  beilager, 
die  mede  den  folgenden  morgen  war  *)  und  das  gedicht 
von  Metzen  hochzeit  Lf.  3 ,  407 ,  daB  auch  unter  den 
bauern  beilager  dem  kircbgang  vorausging.  Doch  ge- 
fcbieht  zuweilen  des  vorausgebenden  prieilerlicben  fegens 
meidung:  Frib.  Trill.  648.  Wigal.  101  j  und  namentlich 
bei  Uartmann:  Iw.  2418.  da  waren  pfaffen  gnuoge,  die 
taten  im  die  e  zehant ,  fi  g&ben  im  vrouwen  unde  lant ; 
A.  Heinr.  1512.  da  waren  pfaffen  gnuoge,  die  gabens 
im  ze  wibe;  vgl.  Gotfr.  Trilt.  1G29.  und  Wh.  1,  144* 
148*'.  Im  14.  15.  jh.  erfcbeint  kirchganq  unerlaQlich 
and  biirgerliche  wirkung  der  ehe  von  ihni  abhftngig, 
vgl.  urkunden  bei  Bodni.  670.  671  und  Haltaus  1080. 
1087  (zu  kirchen  u.  zu  flrafien  gehen),  ja  es  konnten, 
wie  Rch  hernacb  zeigen  wird,  lonll  mangelhafte  ebeu 
durch  blolien  kirchgang  verbindend  warden.  DaB  bei 
den  Angeirachfen  benediction  zwar  hinzuzutreten  i)tlegte, 
aber  nicbt  durchaus  zur  gUltigkeit  der  ehe  gehorte, 
Phillips  p.  240;  einfegnung  war  fogar  verboten, 
renn  eine  witwe  wieder  heirathete,  und  doch  die  ehe 
thtsbeilAudig. 

Ehverhot  wegen  zu  naher  \enft*andtrrhaft  zwifchen 
Hem  ,  kindem  und  gefchwillern  verllebt  [ich  von  felbit ; 
lie  kirchengefetze  debnten  es  aua  auf  fehwagerfchaft 
nd  geillliche  verwandtfchaft.  Der  dichtung  von  Iwein, 
Ifo  einer  urfprttnglich  freniden,  liegt  zu  grund,  daft 
ie  witwe  den  heirathet,  der  ihi-en  erilen  mann  (in  rit- 
^rlichem  gefecht)  getodlet  hat.  Es  bat  aber  auch  in 
Itn.  fagen  kein  bedenken,  daB  der  fieger  die  gcmahlin 
'"if*  ^'■'c^en  gegners  ehlichet,  oder  feinem  fohn  delTen 
^^^t^T   gibt.        Uhmannbare    jungfrauen    zu    heirathen, 


»  /m: 


ie 


/f/ft^^^^ffffa  rprft'iober  ehpaare  in  der  kirche  tags  nach 
D^'W  ^<  ^^^ifiji  J^ich  alg  ^tte  bia  auf  die  neufte  zeit,  uoab- 
f»  ^11^0  j/^  %^^^e^^°fim  truHuug^  F.  C.  v.  Mofer  hofrecht 
f   >yirt     P    h^^  ^0  if^X/S-rin  p.  172:    der  g  nQ  andencdde 
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verniengen,  i'ondern  erilreckle  fich  auf  den  Hand  der 
freien,  felbll  der  edeln;  eltem  und  kinder  multen  ^egen 
ihren  willeu  dem  gebot  des  k6ni(?s  foli^e  leiften.  Wenn 
der  pi'und  diefes  gebots  aus  einem  mundeburdium  des 
herrfchers  iibcr  waifen  und  witwen  herzuleiten  iH,  fo 
kanii  es  nur  durch  misbranch  auf  kinder  Jiusfjedehnt 
worden  fein ,  die  in  dem  uiundium  ihres  vaters  lebteu. 
Die  erJle  fpur  folcher  zwangsehen  hat  iVhon  das  rdm. 
reich,  follten  fie  iich  von  da  in  die  ubrigen  hiJfe  ver- 
breitet  haben?  Lactantius  de  mortib.  perfecxitor.  cap.  38. 
von  kaiser  Maxirain:  poHremo  hunc  jam  induxerat  mo- 
rem ,  ut  nemo  uxorein  line  peniiiflu  ejus  duceret,  ut 
ipfe  in  omnibus  miptiis  prae^ruilator  «(ret.  medioa-ium 
tilias  ut  cuique  libuerat  rapiebat.  primariae ,  quae  rapi 
non  poterant ,  in  hcneficiis  petebanfur .  nee  recufare 
licebat ,  fubfcribente  iniperatore ,  quin  aut  pereundura 
eOTet,  aut  habendus  gener  aliquis  barbanis.  Aus  lex 
Vilig.  in.  3,  11  gehort  hierher  eiiie  verfiigung  Chin- 
dafuinths:  ill!  quoque  qui  puellam  ingenuam  vel  viduam 
absque  regia  jul/lmie  marito  violenter  praefumpfennt 
tradere,  qninquf^  libr.  auri  .  .  .  cogantur  exfoivere.  Noch 
alter  find  die  frankifchen  zeugnille :  at  ille  regrelTus  ad 
regem  (Sigibertum)  praeceptimietn  ad  judicem  loci  ex- 
hiboJt,  ut  puellam  banc  fuo  matrimonio  fociaret.  Greg, 
tur.  4,  41;  adfumptam  de  raonafterio  puellam  fuo  con- 
jugio  copulavit ,  regalihusque  nninitus  praeceptiombus 
timere  parentum  diUnlit  minas.  id.  G,  16;  nullus  viduam 
neque  filiam  alterius  extra  voluntatem  parentum  aut  ra- 
pere  praefumat  aut  regis  betie/icio  aeitimet  pottulandam. 
concil.  parif.  III.  (a.  557.)  Colet.  6,  4ft4;  nullus  per 
auctorilaiem  noflram  matrinionium  viduae  vel  puellae 
fine  ipfarum  voluntate  praefumat  expeiere,  conHit.  Cblo- 
tarii  §.  7.  (a.  obO)  Georg.  467;  puellas  et  viduas  religio- 
fas  ....  nullus  nee  per  praeceptum  noftrum  competat 
nee  trahere,  nee  Qbi  in  conjugio  foeiare  penitus  prae- 
fumat. ed.  CbloUrii  II.  g.  18  (a.  615)  Georg.  483.  Dafl 
in  den  folgenden  jahrh.  fortwahrend  konigliche  ehbe- 
feble  ergiengen ,  zeigen  die  mit  dem  dreizehnten  begin- 
nenden  befreiungsurkunden ,  dergleicben  einzelne  Itadte 
erwarben.  Beifpiele  aus  Frankreich  hat  Ducange  4,  554. 
In  den  deutfchen  reichsftadten  libte  der  kaifer ,  in  den 
landftadten  der  fUrft  diefe  freiwerbung  aus;  gefiel  einem 
miniilerialis  einn  jungfrau  in  der  Itadt  oder  eintMu  hof- 
fraulein  ein  junggefell,  fo  fandte  der  konig ,  wenn  er  die 
wahl  genehmigte ,   den   maifchall    in  das  haus   und  lieii 
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wurde  es  allmahlith  unerJanbt  und  verboten,  als  ans- 
lahme  aber  bis  auf  die  neufte  zeit  filr  ftirllen  zugelalien, 
la  durch  trauun^  an  die  linke  hand  gefeiert.  Die  be- 
iieiinung  moiyayiatilrhe  ehe ,  matrimonium  (id  morga- 
mticam  (11.  Fend.  29.),  rilhrt  daher,  daft  den  concu- 
binen  eine  raorgenirabe  (worans  ina  Diittelaltcr  die  Lom- 
barden  morganatica  *)  machtcn )  bewilliKt  zu  werden 
pHegte,  es  waren  ehen  auf  bloBe  nmrgen^abe.  Den 
beweis  liefern  urkunden ,  die  morganatica  fiir  morgen- 
5abe  auch  in  fallen  jicbraurhen,  wo  von  wahrer  ehe  die 
rede  id.  Heinccc.  antiq.  3.  157.  15ft.  Der  concnbinat 
!chepif6d)  verhalt  firb  ziir  rechten  ehe  wie  bei  den 
[lomern  die  la.xe  zur  llrengen  und  es  kommt  auch  vor, 
jaB  durch  u/ucapion  concubinat  wahre  ehe  wurde,  nur 
ft'ie  es  fcheint  mehr  zum  vortheil  dcr  frau  als  des 
loanns :  **)  wer  eine  flekefrith  bei  lieli  ini  haufe  hat 
iind  offenbarlich  lie  niit  ihra  fehlafen  geht »  fchloli  u. 
fchliiBel  hat.,  mil  ihm  iSt  und  trinkl,  drei  mntef  hin- 
jurcb,  fo  foil  Tip  ehweib  und  rechte  hausfrau  fein  (athel- 
cuna  oc  ratiha  husfro).  Jiit.  gef.  1,29.  (iibeiT.  ed.  Falck 
|).  58.)  —  Heirath  sidjclien  freien  und  iwfreien  ver- 
lainmte  and  llrafte  das  altert,hum.  I.  Vifig.  III.  1,  1. 
2,  2.  Roth.  178.  183.  188.  189;  unfreie  uvterei minder 
waren  cchier  chc  nnfahig  (vgl.  Thorlarius  dc  matr.  bor. 
p.  45);  beides  niilderte  das  chrillenLhuin,  doch  gieng 
lange  die  freiheit  des  einen  theils  verloren  (oben  f.  326)***). 
Conjugiom .  wenn  auch  nicht  connubiuni ,  fervoruni  et 
incillarum  muB  aber  beftanden  habeu  (wie  ktinnte  fonll 
I.  b,  die  lex  bajuv.  7,  12.  13.  ancilln  niaritata  und  virgo 
anterfcheiden?);  nur  id  dunkel,  ob  aufler  der  einwilli- 
ning  des  herrn  nnd  fpater  der  hinziitretenden  kirchli- 
:hen  benediction  noch  andere  fSrmlichkeiten  nathig  wa- 
ren, durch  die  trauung  wurde  es  iiber  den  concubinat 
^rfaoben,  dem  es  frflher  gleichen  mocbte;  vgl.  t^lonius 
p.  90.  91. 


*)  noch  barbarifcher  lantcn  die  nanicn  bei  Otlofrcd  in  1.  cam 
ttoltM  C.  de  (ion.  a.  nupt  (Tridini  1514.  fol.  283«):  nota  bio, 
inod  idae  donatioDes  variis  modis  nuncupaDtur,  fecuDduni  Lon- 
{obardun  vocatur  murgttado  ,  fed  recundam  vulffare  noarum  to- 
»tnr  mnrgannU.  Ob  wobl  bO'.  eben  To  lefeo?  die  te^^es  liingob. 
in.  onrern  teiten  baben  nur  das  beftere  morgincap.  morgincapfa. 

K**)  Hogo  recbtsg.  §.  57;  die  fniu  gieog  nrurpatum. 
**}  es    verAebt    ficb  ,    daB    der  freie  feine  magd  gAltig  beira- 
\ ,    nachdem    er    fie    vorher   frei  (laogob.  widriboran)  gemacht 
satte.     Roth.  223.  Liotpr.  6,  53. 


hau8,    ehe.    rechte.    morgengahe. 


441 


2.  In  den  gedichten  des  mittelalters  gefchieht 
ich  einiger  fonulichkeiten  meldung ,  Wh.  I,  148*-  *•• 
lies  heindivech/cls  zwifchen  mann  und  frau.  Frtih- 
orgens  wird  ihnen  ein  geridU  vor  das  bett  gebracht, 
IS  fie  zufammen  verzehren.  Lf.  3,  407 ;  bei  vornehmen 
n  gcbratnes  hun ,  das  briutelhuon ,  minnehnon  ge- 
innt.  Wh.  1,  150'-  »»•  Lobeii^T.  CI.*)  hOfifcher:  ein 
Hi  menlchiure  ze  briute  labe  lliure.  Frib.  Trill.  857. 
Tetnttinketis  bei  licht  gedenkt  Gotfried  Trill.  12047-54. 
araaf  eril  folgt  der  kirchgang.  Gefchenke  der  ver- 
andten  und  gaile  pflegten  dem  neueii  ehpaar  ins  bett 
worfen**),  oder  den  tas  naoh  der  hocb/eit  gebracht 
i  warden;    lebendig   befchreibt   tie   das  gedicht   in  Lf. 

409.  410.  Diut  2,  85.  86, 
■  an  demfelben  morgen  empftliigt  die  jungfrau  von 
pm  gemahl  ein  anfehnliches  gefchenk ,  welches  mor- 
mgabe  heiOt.  Schon  in  der  pactio  Gunthcrainni  et 
hildeberti  (Greg.  tur.  9,  20)  werden  dos  und  morga- 
fffiba  unterft'hieden ;  ebenfo  lex  rip.  37,  2.  alam.  56, 
.  2  dos  und  morgangeba;  lex  burg.  42,  '2.  morgangnha 
Eld  das  pretiuni  nuptiale;  bei  den  Langobarden  uieta  und 
mgengdb.  Roth.  182.  199.  200.  223!^  Liatpr.  2,  1.  C, 
h  64;  im  altn.  mundr  und  morgungidf,  Nachdem  gabe 
ad  widerlage  Lf.  3,  400  ausbedungen  lind  und  beilager 
»haUen  ill,  wird  noch  p.  407.  ze  morgengdbe  gegeben  ; 
ohengr.  p.  172:  diu  morgmgdbe  nti  rilich  wart  benennet; 

fnz  14002  ff. 
do  diu  trUebe  naht  verfwein 

n.  der  morgenllerne  fchein 

u.  e:^  fchiere  tagen  began, 

Wilhelm  der  reine  man 

gap  finer  trfit  amien 

der  fchcenen  Amellen 

die  ilchlle  morgengtxbe^ 

die  Walhe  oder  Sw&be 

ie  davor  gegeben  e. 
i    dem    einen    text   der   klage  (Hagen  1368)  vnm  Nibe- 
mge  hort: 

der  was  Chriembilden  eigen, 

wander  ir  morgengdbe  was. 


•)  Tgl.  die  ftbgabe  der  hGrigen  oben  f.  376. 
')  WAt  dem   brudegftm   mit   der   Irud  io  dftt  bedde  wart  ge* 
ID,  dftt  mfichte  he  beholdeD.    Ragian.  67.    Tgl.  Wb.  1.  150^ 


gat»    t'or  e/CTie,   fo   mach  he  ire  geven  e 
cne  maget ,    die  binnen  iren  jaren  fin ,   un' 
timber    iiiide    vclt^^'ande    ve.       Alle    de    v 
nicht  ne   fin ,   die   ne   raogen  iron   wiven 
morgcngavc  wen  dat  belle  perd  oder  ve, 
IndelTen     wurde     fchon    frflhe   die   raorge 
vor   der   hochzeit   anji^clobt    and  dann   ver 
leicht   niit   dein  begriiT  der  dos  iiberhau|»t. 
iibertragung   von  Cnuts   gefetzen  gibt  til. 
{>()lige    heo    |)iere    morgefigife   durch:    care 
urk.    des    13.  jh.   in   J.  F.  Gruner    opufc. 
de    jure    dvtis^     (juod      morgettgahe    vnlgi 
Ein    beifpiel   aus    den    gedichten    gewahit 
wo  Ifolden ,    noch   ehe    fie  von   ihrem  vatei 
iibergeben      ill,     die     morgengahe    verficher 
Schweden  unterfcheiden    lich   hier   die    beid 
fetzgebungen ,    namlich   bei  den   Gothen   wi 
gengabe    gleich     zur    zeit    der    verldbnis 
(Veftg.  gipt.  3.),    bei  den  eigentlichen  Schif 
tag  nach  der  hochzeit,   hindnrdag,    und   dai 
hwdn'dagsgk'if  (Upl.    ftrfd.    4.      Helf.   arf.  4 
Bunnan   p.  195.   200.**)      Eine    andere   alt; 
ill  linfe  (leinwandgcld) ,    ich   glaube    entw. 
(oben    r.   42()J    odcr   well    fich    die  junge 
baupt  mit  eineui  fchleier  band  ,    fie    hciBt 
von    Sigurdr:    enn    at   morni   fjA    er   hann 
klajddi    He,    pa   gaf   bann  Brynhildi   at  /* 
pann    er   Loki  Iiafdi  tekit  af  Andvara,    en 

man  bang  til  ininjii.     Snorraedda  p.  140. 

thrliche    ring   als   ein 
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'giof  (bankgabe)  vor  und  01.  Tngg>'.  faga  2 ,  133. 
teweill,  daS  fie  erit  nach  vollzognem  beilager  bellimint 
furde ,  auch  Heft  Reenhjelnis  niisg.  p.  IT)!)  linf(^  edur 
Ackjargidf,  fo  daS  beide  namen  identifch  erfcheinen. 
Flaf  gab  feiner  gemahlin  einen  franenmantel  mit  fchonem 
lcZ#  und  zierrath ,  was  mich  an  die  piel  de  abortoiies 
r.  428)  erinnert.    Bankgabe    heiBt    He    fcbwerlich   daher, 

daB  die   braut  auf  der  brautbank  gefeiien ,   vielmehr  weil 

die  frau  hctt  und  hanl'gmofiin    des  mannes  geworden  ill; 

die  altf.  EH.  cap.  2  nennt  Zacharias  und  Elifabeth  gihcn- 

kean  endi  gibeddeon.*) 

3.  die  neuvermahlte  laiXt  nicht  mehr  das  hnar  fliegen, 
fondern  fchlagt  es  in  kiioten  zuriick  und  bindet  ihrhuupt, 
Des  morgens  fi  ir  houbet  bant.  Pare.  0016;  ir  houbet  fi 
vil  fchone  bant  durch  den  gewonlichen  fite.  Ulr.  Triil. 
312;  bant  li  nach  der  briute  fite,  Frib.  Trill.  h53.**); 
vgl.  das  altn.  binda  briidar  Hnu  Saim.  72**  ^-  Die  frau 
tm  fcJdeier^  unter  der  liouhe,  die  gehundne  (goth.  liugaida? 
Luc.  17,  27)  Heht  der  ledigen ,  der  agf.  Iochon\  der  Ian- 
gob,  virgo  in  copiUo  (vgl.  oben  f.  286),  der  fpaii.  nianceba 
en  cobeUos  (fuero  viejo  V.  5,  1.)  gegenjiber  und  auch 
hier  begegnet  wieder  ein  familien  deni  ftaudesverhaltnis, 
das  abzeichen  des  freien  und  der  freien  jungfrau  ill  das 
ndniliche.  ***)  Ein  anderes  zeichen  der  hausfiau  ill, 
daii  iie.  Ichliifiel  aniegt ,  wovon  ich  bereits  f.  170  gehan- 
delt  habe. 

4.  zweck  der  ehe  war  erzeugnng  vines  echten  erben; 
blieb  die  frau  unfruclitbar ,  fo  durftc  lich  der  mann  von 
ihr  fcheiden.  lag  esamnnvermiigen  des  Jiumnes,  fo  konnte 
vor  alters  auf  andere  weife  rath  gefchafft  werdeii ;  dereh- 
mann    hatte    die    befugnis,    fich    einen    fteUvertrdcr    m 


*)  ToDderbar  find  die  rpanirchexi  provincialbeaennungeu  fcreix 
in  Catalonien,  grtir  in  Valencia.  Ducaoge  4,  1041;  im  aUfranzGr. 
recbt  fifeulum,  nfeiium,  ofcleia,  oJeU,  •weil  das  gefcbeok  mit  einem 
kas  fcegeben  worde.     Ducaoge  4,  1406.   1407. 

•■)  man  unterfcheide:  die  brClt  binden  (wie  hier)  Ton:  der 
briute  binden  (C  42b.) 

***)  unfreie  nod  gefchwichte  durften  als  braute  nicht  im  haar 
erfcbeinen;  mm  Keugnia  ehlicher,  freier  geburt  warden  bis  in 
nenere  »eit  von  den  imtern  u.  gilden  briefe  nnter  der  forme!  aua- 
gefertigt:  da8  lehrknabens  mutter  feinem  rater  in  Jtwgendm  haa- 
rgn  angetrauet  worden.  Qrupen  dc  ni.  theot.  p.  204.  Tgl.  Hei- 
oecciuB  antiq.  3,  111. 
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die  frau  wird  durch  die  ehe  des  iDannes  geuofii^, 
I  feine  familie  aufgenomnien ,  feiner  ehren  theilhaftig : 
as  wif  is  ok  des  mannes  (fetiotinne  to  hunt  alfe  in  fin 
edde  trit.  Sfp.  3,  45.  fe  is  fin  genoiinne  unde  trit  in 
n  recht,  fvenne  fe  in  fm  bedde  gat.  1,  45.  Die  alt- 
:hwed.  form  el ,  womit  lie  ihni  der  vater  ilber^bt,  lau- 
et:  iagh  gifter  thik  inina  dotter  til  Ledhers  <Rh  hullrii, 
ch  til  halfva  fangy  til  Iks  och  nykla  (zu  fchlofl  und 
jhliiSel)  och  til  hvan  thridia  panning  fomi  ftgliin  och 
gha  faeni  losOrum  ocli  til  allan  then  r&tt  foni  Uiilands 
igh  ftru.  Lands!,  giftoni.  5.  Sie  tbeilt  mit  ihm  tifch, 
ank  und  bett,  fie  fiihrt  die  fchliiiiel  der  inneren  haus- 
irtfchaft.  Mtr  feck  henni  611  rdd  \  hendr  fyrir  ni- 
an  llocL  Nialsf.  p,  11;  das  heiSt  taka  vid  LunUIum, 
bid.  cap.  34.  Nur  durch  die  fchwiegeniiutler,  wenn 
ater  und  fohn  zufamnien  haufen,  wird  lie  hierin  be- 
;hr&nkt: 

in  den  felbij^en  ztten  Harp  vrou  Siglint. 

do  nam  den  gewalt  mit  alle  der  edelen  Uoten  kint, 

Kder  f6  lichen  vrouwen  ah  ianden  wol  gezam. 
Nib.  GOl,  2. 
den  rechten  der  frau,  die  Ini  haus  waltd  (altn.  radr), 
eborte   unter  andern    die   aufnahnie   des   gelindes  ^    vgl. 
rial.  cap.  3G. 

.  folcher  befugnilTe  ungeachtet  ill  die  frau  dem  maun 
ntergeordnet  und  lleht  in  feiner  tormundfchaft :  die 
tan  is  vanniinde  fines  wives  to  hant  als  fie  ime  getrtl- 
et  wirt.  Sfp.  3,  45.  Nach  dem  llrengen  rechtsbegriff 
nfers  alterthunis  kann  (ieh  die  frau  nie  auBcrbalb  ei- 
es  folchen  fchutzes  betinden,  nie  \:,&uz  felbMndig,  felb- 
lUndig  fein.  Aus  der  gewalt  des  vaters,  bruders  oder 
erwaudten,  dem  fie  ledig  unterworfen  ill,  trilt  He  ver- 
eirathet  in  die  des  mannes  Der  tecbnifcbe  ausdruck 
Lr  diefes  verh£LlUiis  ill  ahd.  munty  altn.  mund  (beide- 
lal  fern.)  in  lat.  texten  mundium ,  viundcburditnn ,  ur- 
irUnglich  maims ,  hand  bedeutend ,  denn  wir  gebrau- 
len  auch  hand  fUr  potellas.*)  Die  deutfche  ehfrau  in 
mnti  (altn.  undir  hundar  jadri  Thorl.  p.  188)  gleicht 
dglich  der  rom.  uxor  in  tnanu,  die  echte,  ein  mun- 
ium  des  mannes  grtlndende   ehe   hat  vollig  die  wirkung 


*)  wer  in  eines  hand  gehet  (vno/npioc)   t,  b.  limburger  cbroo. 
84.  iA  ihm  uoterworfea ;   wer  eiueo  in   der  hand  bilU,   handhnbi^ 
turmt  and  verwaltet  iha.    In  eioes  band  Uchea  TriA.  112d4. 
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,  heiflt  Roth.  183  felbft  mundium:  li  quia  pro  mu- 
liere  libera  nmndium  dederit.*)  Nach  alamaiin,  recht 
molle  der  ehmann,  wenn  er  das  niundimn  iiicht  an  fich 
gebracht,  d.  i.  des  vaters  einwilligung  nicht  erhalten 
hatte,  diefem,  fobald  die  frau  oder  die  mit  ihr  erzeug- 
ten  kinder  llarben ,  dafiir  wergeld**)  entrichten.  lex 
aJam.  54,  2.  3.  Denn  das  mundium  des  vaters  ttber 
feine  tochter  wabrte  fort  und  felbil  ibre  kinder  traten 
nach  dem  grundfatz  partus  fequitur  ventrem  in  feine 
gewalt,  nicht  in  die  des  erzeugers.  Hatle  aber  der  eh- 
mann  das  mundium  erworben,  fo  bezog  auch  er  das 
wergeld  fur  frau  und  kinder. 

8.  die  frau  hat  zwar  eignes  vermdgen^  das  ficli  haupt- 
Achlich  auf  ibre  morgengabe  und  ihr  eingebraclites  er- 
ftreckt,  aber  dem  mami,  kraft  fcines  mundiunis,  gebtih- 
ren  verwaltung  und  niefibrauch.  Erll  bei  trennung 
der  ehe  oder  wenn  es  lich  von  beerbung  der  frau  han- 
delt,  wachen  ibre  vermogensrechte  gleichfam  auf.  Ou- 
ter gcmdnfchaft ,  wie  ?i.e.  fich  in  fpftteren  zeiten  bil- 
dete  t) ,  iit  dem  begriff  des  aiten  mundiums  vollig 
frerad;  einen  theil  der  errumjenjcJiaft  verficherten 
fcbon  die  friiheren  gefetze  der  iiberlebenden  ehfi-au,  das 
ripuarifche  den  dritten,  das  fachlirche  den  balben :  ter- 
tiam  partem  de  omni  re ,  quara  fimul  conlaboraverivt. 
rip.  37 ;  de  eo ,  quod  vir  et  mulier  fimul  conqui/ive- 
tint  ft) ,  mulier  mediam  portionem  accipiat  et  hoc  apud 
Wellfalaos.  apud  Oilfalaos  et  Angarios  nihil  accipiat, 
fed  contenta  fit  dote  lua.  1.  Sax.  0.    Im  Norden  gait  eine 
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*)  eiDzige  flelle,  welcbe  bcrechti^,  mundtura  ftir  das  ontrich- 
e  geld  zu  nehmeo;  die  altu.  fprache  umcrfcheiilf?!  genau  das 
fem.  mund  (manus,  tutela)  von  dem  mafc.  muudr  (dos),  beziebuiig 
beider  ausdriicke  auf  einauder  ift  uuleugbar ,  gleicbwobl  niuchte  ich 
oicbt  mit  Eicbborn  rechtsg.  §  54  meU,  mundium  n.  wittemo  neben- 
eioauUer  lUUeu,  da  wenigft^ns  bei  den  Langobardeu  meta  und  mun- 
diom  zweierlei  fmd. 

•*)  far  die  frau  400  fol.,  niimUch  fflr  einc  medianaf 

f)  wann  die  decke  iiber  den  kopf  iA ,  find  die  ebleute  gleicb 
reich;  wan  die  deck  zwifchen  inen  baiden  falle,  fo  fol  alsdan  ir 
paider  gut  fein  ain  gul.    "SIB.  10,  318  (a.  1504);   leib  an  leib,   gut 

1     an  gut ;  but  bei  rchlcier  und  fchleier  bei  bat.    Eifenhart  p.  186. 137. 

I  Ein  frauwe  fitzet  zar  ccbtc  mit  irem  huswirt,  in  gemcin  gcdaib  und 
Tirderb  uacb  lanLrecht.     Bodm.  p.  671. 

f\)  fimul  conlaborare,  conquirere,  auf  deatfch  erkobertit  erarbti- 
Un  (Gaupp  m&gdeb.  r.  g.  278.  298.  pag.  316.) 

L Grimm's  D.R.A.  3.  Ausg.  Ff 

1 


ss'ftQck  1749.)*)  '  ^ 

9.  aus  dem  mundium  des  mannes  Qber  di< 
noch  andere  rechte;  er  durfte  fie,  gleich  fe 
und  kindern ,  jsudttigen ,  verkaufen ,  todtcn, 
uxorem.  Baluze  2,  1378.  Das  gedicht  vo 
(Lf.  nr.  148.  Legrand  2.  336.  355.  M^on 
lehrt  nachdrtlckliche  bandigung  widerfpeiiltig 

man  fol  fo  vrouwen  Ziehen ,  fprach  Sifri 

da;  11  Uppecliche  fprUche  li^en  ander  v 

Nib.  805. 

da;  hat  niich  (It  gerouwen,  fprach  da; 

ouch  hat  er  fo  £erbl(mtven  darumbe  ml] 

Nib.  637 
SMof^t  dcr  mann  frau  und  kinder  niit  iloi 
fo  brieiit  er  keinen  frieden.  Jttt.  2,  82.  p 
valdr  ok  lauft.  hana  i  andlitit  fva  at  biceddi 
raucifTiuia  in  taut  numerofa  gente  adult 
poena  praefens  et  maritis  pemiifla.  accifis 
dtUam  coram  propinquis  expdiit  domo  ma 
oiiinem  vicuni  verhtrt  agit ;  gerade  fo  wi 
mars  Seel.  gef.  2,  27.  dem  ehmann  gelid 
brecherin  in  bloiiem  hcmd  und  fuaniel  ausi 
treiben.  Si  adulteruni  cum  adnltera  mari 
fns  Qvdderit ,  pro  homicida  non  teneatur. 
4,  4.  Burchardi  womiatien/.  loci  communeE 
eiithnlten  geillliche  interrogationes ,  deren  fi 
efl  jili(|uis,  qui  uxorem  fuam  absque  lege 
bati(me  interfecerit  ?  Das  recht  die  fraa 
konute  auch  daber  abgeleitet  werden,  d 
worden  id ;  die  nordifchen  fagen  enthaltea 


haus.    ehe.    rechte.    mitverbrennen. 
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b.  SvarfdcBla  bei  MUller  1,  305.  es  lit  bekannt,  dafl 
n  England  unter  dem  gemeinen  volk  der  gebraucb  nocb 
leat  za  tage  gilt,  die  frau  auf  den  markt  zu  bringen  and 
111  verkaufen. 

0.  der  leiche  des  herm  folgten  pferde,  habichte  und 
cnechte  mit  in  die  unterwelt  (f.  344.) ;  anch  die  frauen 
^egleiteten  ihren  ekmann  in  den  tod.  Von  diefer  noch 
et2t  in  Indien  herfchenden  fitte  finden  fich  unter  den 
Iscandinaviern  und  Heruleni  Ipuren.  Die  fage  lafit  die 
shfrau  vor  fchmerz  Ilerben  und  mit  dem  gemabl  auf 
iinem  fcheiterhaufen  verbrannt  werden,  pa  var  borit 
it  a  fkipit  lik  Baldrs,  oc  er  t>at  fa  kona  hanns  Nanna, 
[>a  fprack  bun  af  barmi  oc  do ,  var  bun  borin  A  balit 
)c  flegit  i  eldi.  Snorra  edda  p.  60.  Brynhild  verordnet, 
laA  fie  mit  Sigurd  verbrannt  werde.  S^m.  edda  225. 
^26;  nicht  zu  tiberfehen  ill  der  alte  glaube  226\  dafl 
iem  verllorbenen  mann ,  weldiem  feine  frau  nachfolgt, 
lie  fcbwere  thUr  (der  unterwelt)  nicht  auf  die  ferfen 
Tchlage.  Nach  einer  von  Bartholin  p.  507  beigebrachten 
[telle  war  auch  das  mitbegraben  der  Uberlebenden  gattin 
^efetzlich:  pat  voro  log  i  landi,  ef  misdaudi  yrdi  hiona^ 
It  konu  fkyldi  fetja  i  haug  hia  honuni.  Thorlacias 
Tpec.  4,  no.  111.  121 — 127.  hat  allea  hierber  gehorige 
leiJSig  geXammelt.  Die  herulifche  fitte  bezeugt  Procop 
ie    bello  goth.   2»   14:    ^EqovIov    di    dydgd^   u^vtijaayxo^, 

xih^  iStlovafi  ktlma^at,  ^qoxov  dvaiffafiitfjn  napcf  tdv 
r&v  dpdQdg  tdifov,  oi'X  el^  fianQoy  ^yfjanstv '  od  noiovtr^ 
u  xavta^    n(gtt$(Tiijn(i  td  Xoindv  ddd^o)  -u  tfvm,    xa\  toiq 

C.     IVennung  der  ehe* 

I.  durch  den  tod  des  einen  gatten,  feit  die  fitte  des 
lutverbrennens  und  mitbegrabens  der  frauen  veraltet  war. 
Der  Uberlebende  theil  heiiit  witwerj  mtwe  (viduus,  vi- 
iua);  >idua  bedeutet  eigentUch  nur  eine  coelebs,  fowohl 
las  ledige  madchen  als  die  des  gatten  beraubte,  vgl. 
^iebubr  rom.  gefch.  1,  448.  Diut.  1,  435  (ein  widewe, 
iin  finlen  wip,)  und  das  franz.  vuide»  \ide,  ledig,  leer. 
Deutfcher  fcheint  das  altn.  eckill  (viduus)  eckja  (vidua), 
ias  urfpriinglich  auch  den  ledigen,  unverheiratheten  (land 
iasdrilckt  (oben  f.  317.);  auf  die  verwandtfchaft  von 
^nkel  (nepos)  and  anhalo,  enhilo  (talus)  altn.  okli,  werde 
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nachtheilen  ehlirher  giitergemeinfchaft,  als  fich  diefe 
)[>Aterhin  gebildet  hatte,  konnte  die  witwe  dadurch  ent- 
fehen,  daft  lie  gleich  beim  begrabnis,  durch  (jiirtelrecken 
ider  fchlufielwurf  (f.  157,  176),  ihretu  anfpruch  auf  des 
nannes  babe  entfa;^^te.  Irh  fiihre  liicr  nocli  eiiien  beleg 
ms  dem  Saarbrticker  landr.  von  1321  (Kiemer  cod.  dipl, 
krdenn.  p.  501.)  an:  item,  Itiii-be  einig  man,  u.  pliebe  fo 
iel  fchuldig,  daB  fein  weib  naeh  feiiiem  tad  lich  der 
diuld  annemen  enwolte  zu  bezalen,  noL'h  L'tikonte,  iioch 
les  macht  enhette  zu  thun  und  wolte  des  ledig  fein;  die 
oil  mit  ihrem  toden  man  zum  grab  gehen,  mit  ihr  nemen 
hr  kleider  u.  kleinot  zu  ihrem  leib  gehorig  u.  nit  mer 
md  foil  ihr  haus  zufchlieften  u,  den  fchliifiel  von  dem 
laos  uf  das  grab  legen.  Hatte  Qe  aber  nicbt  entfagt,  fo 
:onnte  Ae  auf  gedeih  und  verderb  mit  den  kindern  leben. 
^ufend.  app.  K  62. 

fweite  ehe  der  witwe  war  im  altertlium  ungern  gefehen 
Tac.  Germ.  cap.  19)  und  bei  den  Saliern  mit  htiherem 
eipus  belegt,  als  die  verlobung  der  jungfrau.  Es  fiiiden 
Ich  abcr  fchon  in  frflher  zeit  zahlreiche  beifpiele.  Ver- 
Qckte  die  witwe  ihren  (luM,  fo  biittte  fie  auch  giiter- 
^einJchaft  mit  den  kindern  errter  ehe  ein :  f>b  fich  das . 
Eienfcb  .  .  .  verftndert,  ...  fo  mochten  die  kind  ir  ein 
)M  fur  die  tur  fetsen  (oben  f.  189.)*) 

I    trennung  der  ehe  durch  fcheidmtg, 

Jivortium,  repudium  heiBt  bei  Ulf.  af/Uifs*)  oder  affateins 
abftand,  abfetzung) ;  ahd.  danatrip,  fkeitunga;  repudioje: 
fl^tan,  affatjan,  ahd.  farla^an,  artripan,  danatripan;  altn. 
W  Oder  fJcilua^,  divortium;  agf.  hivgeddl.  Vgl.  ahd. 
brerfllulig  (divortivus)  hrab.  959*-. 


^*)  eines  fonderbaren  gebrauchs  in  BerkThire,  zu  Eaft  und 
iTeftenboroe,  in  Devonlhire  zu  Torre  und  noch  in  audern  gegen- 
en  Weaenglands  erwahnt  der  fpectator  nr.  GU.  623;  die  witwe 
es  Terftorbnen  tenant  behielt  ibr  freebench  (witwengut) ,  dum 
)U  et  cafta  fuerit,  aber  auch  wenn  fie  fich  vergangen  hatto, 
NWOte  fie  fich  im  befitz  crhalten,  wenn  fie  auf  einem  fehtcarzen 
Hddsr  rdrklings  vor  gcricht  ritt  und  einen  dcmtithigenden  fprucU 
erfagte,  welchen  .\ddiA)n  angibt.  Auch  Probcrt  p.  1S3  gedeukt 
icJer  fitte. 

**\  afaafs  ia  fo  wenig  aus  dem  gr.  anotrritatoy  enifprungen ,  als 
Aftais  aoB  aydeiatf^;  fchon  das  gotb.  IT  in  beiden  wortern  widcr- 
!gt  den  irrthom. 


Tmanuen 


u  qua  muirer  le  n:ui{uuav4 
nunquani  cum  ea  maniiiret,  exeant  inJ 
verum  fderit.   feparentur.    capit.  bei 
lichkeiten  der  aufl^ifung  entfprachen 
geliung  des  ehebandes,   wie  bei  den 
Oder  remancipatio  angewendet  werden 
farreatio   oder  mancipatio  voraus  ge< 
denkniftler  geben  wenig  anskunft.     Si 
fcheideiiden  ehfrao  abgefordert  (f.  176.| 
fafiten    ein    leiytefUuch   an,    welches 
wurde,    fo  daS  jeder  theil  ein  llttck  be] 
kirchlicher  brauch»    deffen   das   lied  vi 
gedenkt  (danllce  vife  3,  273.)    Die  ehb^ 
ihrer  kunkel  und  vier  pfcnnigen  aus   d< 
(oben  f.  171.)     Im  Norden  gait   fUr  %\ 
wenn  der  mann  vor  zeugen  erklarte,   dj 
ifagdi  fkilit  vid  konu)  Niala  p.  50.     Dii 
gen    vor  das   hcit   des    mannes    und   vc 
(karld>T)   ftihren  !ind  an  beiden  orten  / 
p.  14;     zum    drittennial    gefchah    es    y 
reckjullocki ,    fyrir  kaiidymm,    at  logbl 
Zuweilen  verliefl  der  niann  feine  frau  ol 
hieft  lata  konu  eina,  hlaupaz   brot  fr& 
p.  146.  149.  150;   fo  gieng  auch  GudrHi 
hun  t6k  kltedi  fin   ok  allir   peir   mem 
{)angat  fylgt  ok  f6ro  t>egar  brottu.    0] 
49.)    Frankifche  fcheidhne/e  enthalten 
nr.  56    und   Marc.  2,  30.     Trennung 
fcbeint    manchiual   der  eigentlichen 
ehen,    vgl  Gotfr.  Trift.  15394< 
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CAP.  U.    VATERGEWALT. 

Kinder  aus  rechter  ehe  geboren  {ecMe,  legitimi,  altn. 
bom  pcilgdit .  pclrgetit)  (lehen  in  des  vaters  gewalt, 
werden  von  ihm  vertreten  und  find  erbfflhig ,  dem  va- 
ter  gebUhrt  ihr  wergeld.  folgeiide  rechte  find  zu  er- 
drtern. 


» 


Ausfetsung  der  hindet\ 

das  erite  und  ftltelle  recbt  des  vaters  aufiert  fich 
gleich  bei  der  Kcburt  des  kiiides,  er  kann  es  aufheh- 
men  (tollere^  ci9fa$QfToi}m)  oder  ausfdsen  (exponere). 
Daa  neugeborne  (fanguinolentum)  liegt  auf  dem  boden, 
altn.  bam  er  a  gdlft  *) ,  bis  fich  der  vater  erklart ,  ob 
er  es  leben  laBen  will  oder  nicht.  In  jenem  fall  ht;ht, 
nimmt  er  das  kind  auf  oder  beiftt  es  aufhdten  und 
nun  erft  wird  es  mit  wafier  befprengt  (bam  vatni  aufit) 
und  ihm  ein  name  gegeben.  Von  folchem  aufheben 
fcheint  es  dafl  die  h^amme  benannt  ill,  die  ahd,  t'orm 
lautet  hevmnta  (gramm.  2,  680),  das,  gleicb  dem  lat. 
levana ,  blofi  aus  dem  verbo  abgeleitet  fein  koiiiite  **) ; 
eril  gl.  herrad.  183'  geben  bevamme ;  das  compofitum 
hev-amma  wtirde  jedocb  denfelben  fmn  gewahren.  Auch 
die  fchwed.  und  dan.  benennung  iordgumma ,  iordemo- 
der  (wortlich  erdmutter)  hat  man  fuglich  auf  diefe 
dienllleiJlung  bezogen :  alii  putant  a  terra  illara  nomen 
accepiHe ,  quod  infantem  humi  pofituin  prima  olim  to!- 
leret.  Ihre  f.  v.  Belege  fur  die  humi  pofitio  infantum 
aus  altn.  fagen  gibt  Thorlac.  p.  87.  Das  aufgehobne 
kind  wurde  dem  vater  gebracht  (barn  borit  at  f5dur  H- 
nnm) ,  er  nahm  es  in  die  arme ,  erkannte  es  an  und 
legte  ihm  einen  namen  bei.  ***)  WoUte  er  aber  das 
auf  der  erde  liegende  kind  nicht  aufziehen ,  fo  hieli  er 
es  aus/eUen,  altn.  ut  bcra^  ui  kajla. 

2-  von  ausfetzung  der  kinder  find  alle  fagen  vol! ,  nicht 
ailein  deutfche ,  auch  romifche ,  griechifche  und  des  gan- 
zen  morgenlands.     es  laBt  fich  nicht  zweifein ,    daJS   diefe 


*)  konft  er  &  gdifit  ^OQ  einer  kreifleudeu. 

'*)  Dod    Ku    gramm.  2,   318   gehSren    TrQrde  ,    hevanna    f.    bu- 
TMtj*?     Tgl.  haUannun  amplexibuB.      Diat.   1.  505^. 

***)  ein  Tom   Tater   nicht  aufgenommQes  hieS  itborii.     Thorlac. 
p.  S9.  90. 
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Idndem ,  die  ihre  mutter  heimlich  ausfetzt ;    das  franki- 
fche   capitulare  6,   144.    Georg.  1538   kann   fowohl   auf 
diefe    bezogen    werden ,    als    auf  vom   vater   ausgefetzte. 
Die   fpatere  gefetzgebung ,   z.  b.   C.  C.  C,    132   betrifft 
bloB  jene,   da  die  gewobnheit  langft  erlofchen  war,   kin- 
der vemioge  vaterlicher  gewalt  auszufetzen.     Am  ISng- 
,  ften  erhie.lt  fie  fidi    in  Srandinavien  ;    lie    erfcliien,    famt 
I  dem  eften  des  pferdefleifches ,    den    chrillen    an   den   hei- 
den  das  unertrflulirhfte.    Urn  das  jahr    1000,    als   fcbon 
viel  chriften  auf  Island  lebten ,   brachte  porgeirr  bei   off- 
nem    gerirht   den   vorfdUag  an :  hera  eigi  ui  horn  ok  eta 
eigi   hroffa  flatr.     Niala    rap.  lOG;    beides    aber    gefrhab 
noch   fpater :    peir  fiigdo  konilngi.     at  ])ar  var  lofat  1  lo- 
gom    at   eta    hroff  oc    hera   ui   horn ,    fem  heidnir  inenn 
I  gerdo.    01.  heig,  cap.  56.     Das  alte  GuledingsgefeU  1,  21. 
'  verordnete ,    wer   fein   kind   ansjeist ,    getauft  oder  unge- 
I  tauft,    und  wenn  es  umkommt,   begehet  mord,    Gutalag 
^P-  2.  bam  hvert  fcal  ala,  oc  ecki  m/  cafta, 

4.     die  ausfetzung  mufte  aber   gefcbeben,   ehe   das  kind 
^^^J^cin  recht  auf  das  leben  en^'orben  hatte,    fonll  gait 

waBer, 
^  nhriUlicben 

^^^  noch  niclits  wuften ,    ^^ebrflucblich  war :    pat  var  [>& 
t^/ft^-     ''^^jat,    at   bera   ut  born   upp    fril  pvi  pau   voru 
ia  der  ^?^'f''     Hords  faga  cap.  7.    Obne   zweifel  gait  es 
^efauftj^^''''^iichen  zeit   fiir  Itrafbarer »    wenn   mlitter  ihr 
f^^f^tei^  *«  ^£>d    ausfetzten;     und    neben   den    ausfetzling 


""CD  em  recht  auf  das  leben  en^'orben  batte,  foi 
^le  fOr  mord.  Im  Norden  vor  der  luftration  mit 
tflnr*^^*^^  unter  den  heiden  ,    als    fie    von  der  chr 


tanfe 


tj^Jj^  fph  zn  legen,   als   ein    zeirhen , 
U'  ,^-    vo/,    ^  J^icht   empfangen   habe;    Dncange 


daQ    er   die 

^     _,,  .-.,,.-    ^,    bringt  eine 

^'iC   />   ^^^  ^^^ '   worin  es  heilit :    les  expofans    mirent 

^    ^^  jr^    .    ^^  ellal  andevant  de  la  niuifon  dieu  d'Amiens 

>^^^^  ti^^^.  dudit  enfant  mifdrent  du  fel,   en   figne   de 

^^'teg  /?^*^  pas  baptif6.    In  einem  dan.  volkslied  wird 

ftq^       'filz    mid  kerze  dabei  gelegt : 

K^  ^a^^    ^^t  tjani,  fvobte  det  i  lin 
r^  1^    %    ^«^  '  forgyldene  fkrin, 
**^  <Jet     if*    ^^^^^^  ^'^^  /«'^  og  lius, 

*^«."\'de  ei  viret  i  guds  bus.    D.  V.  nr.  176. 

i-'^    J^'*S  durfte   auch    noch    gar    nichts  genoflen 
^*"opfe   milch  oder  honig  *)  ficherte   ihm  fein 


iin^^r< 


^iti 


'^tx 


^ew 


^j^^     Aomy  gftlt  far  die  erft«  fpeife  und  fflr   eioe  hei- 

^^-^^tt^D  chrifti,  kirche  wurde  fie  unmittelbar  nach  der 

^^^1>:   inde   fafoepti   iacUi  «<  vtellis  conoordiam  pra»< 


hat*s.    vatergeKaU.    ausfdeung. 
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lominanda  cum  furore  converfa ,  eo  quod  praenominata 
onjux  filias  tantum  genuilTet  et  filium  viventem  non 
laberet,  niifit  lirtores,  qui  rajjerent  eandeni  filiain  tunc 
latam  de  finu  matris  et  necarent,  priusquam  lac  fuge- 
-et  matris  y  quia  fic  mos  erat  paganonira,  ut,  fi  ftlium 
lut  filiain  necare  voluiflent ,  absque  cibo  terrcno  neca- 
entur.  lictores  autem,  Heut  fuerat  illis  imperatuni,  ra- 
►uerunt  earn  et  deduxerunt  eaiu ,  et  portavit  illam  unum 
nancipium  ad  fitulani  aqua  plenam ,  cupiens  earn  in 
pfam  aquam  mergere,  ut  finiret  vitam.  fed  miro  omiii- 
mtentis  dono  actum  eft,  ut  puella,  quae  nrcdum  (uxe- 
•(U  matris  ubera ,  extenfis  bracliiis  fuis  utra(|ue  manu 
ipprehenderet  marginem  fitulae,  renitens,  ne  mergere- 
ur.  banc  ergo  fortitudinem  tencrrimae  puellae  ex  di- 
rina  credimus  actam  praedeftinatione ,  eo  quod  ex  ea 
!uo  epifcopi  fuifTent  oriundi,  functus  videlicet  Lutgerus 
li  Hildefoimus.  In  hac  ergo  collurUlione  inirabili, 
oxta  mifericordis  del  difpolitionein,  fupervenit  vicina 
nulier  et  •  mifericordia  mota  eripuit  puellani  de  manu 
>raefati  mancipii ,  cucurritque  cum  ea  ad  domum  fuam 
!t  claudens  poft  fe  bollium  pervenit  ad  cubiculum,  in 
juo  erat  mel,  et  mifit  ex  mcUe  illo  in  os  juvenculae, 
|uae  Ilatira  forbuit  illud.  Venerunt  interea  praedicti 
^mificen  julTa  doniinae  fuae  expleturi ,  dominabatur  enim 
11a  furibunda  in  tota  domo  filii  fui.  mulier  autem,  quae 
nfantem  rapuit,  accurrens  lictoribus  dixit,  md  come- 
h/fe  puellam  et  Gmul  oftendit  illis  earn  adhuc  labia  fua 
\ingtmtem^  et  propter  hoc  illirituiii  erat,  jnxta  morem 
jentilium,  necare  illam.  tunc  lictores  dimiferunt  illam 
Jt  mulier .  quae  earn  rapuerat ,  occulte  nutrivit  earn, 
mittendo  lac  per  comu  in  os  ejus.  Mater  quoque  oc- 
culte mint  ad  earn  nutricem  puellae  afferentem ,  quae 
(lecefTaria  fuerant,  quoad  usque  praefata  ilia  ferox  mu- 
lier \itam  ftniret,  et  tunc  demura  accepit  mater  filiara 
Fuam  nutriendam. 


5.  die  ausfetzung  pflegte,  nach  den  volksfagen,  in  den 
wald  unier  einen  baum,  oder  aufs  wafier  in  einer  kifte 
m  gefcheben.    Im  angeHlhrten  dan.  lied : 

den  jomfru  tager  over  fig  kaaben  blaa, 

og  ned  til  ftranden  monne  bun  gaa ; 

bnn  ganger  hen  ud  ved  den  Itrand 

og  fkiod  det  fkrin  faa  langt  fra  land, 

bun  kalted  det  fkrin  faa  langt  fra  lig: 

den  rige  Chrift  befaler  jeg  dig, 


ib'rcft/AMrm;    neris   tunc 
com    cafd    qoaelibei  femiBa    inlkntem 
DoOet  rciri   panitMB,   ant  c«rte,    qoe: 
fomiliaris   nequqna  natrire  foSoa^, 
in   qaadam   flMrmonea   eonfAa,    quae 
lata  erat ,    exponeret ,   nt  ia  ea  ami  ex 
p^eriretar.    exiJteret   aliquis,    qui  eum  p: 
tione  fufdi^eret  et  eDOtriret.     G  qoando  i 
fet,  cultodes  vel   matricalarii  ecclefiae  pa 
qnaerebant   in   popalo ,    G    qnis   forte    e 
triendam    et   pro   fno   deinccps  habere  v 
bertus    diaconos   in    vita   b.   Goaris.     F 
doren    edder   kerkhdve   leioren.      Rasian.    I 
ibidem  (vor  der  kirche)  infantolo  fanguin 
vocabalam    non  habetnr,    et   de    cuncto 
ejos  invenire  non  potoimus.    form,  andegi 
Sign.  181.  357. 

6.  der  aofgenommne  fundling  *)  gieng 
trachtet  ganz  in  die  ^ewalt  des  anfnebmei 
eltem,  fo  lange  ansfeUung  erlanbt  blieb^ 
bererhtigt  noch  verbunden  ihn  zarQcknn 
dem  iie  verboteii  wurde ,  anderte  lich  di 
IV.  4,  1  enthalt  darQber  vorfchriften. 

7.  in  f^ewilTen    fallen  traf  aach  nicht  na 
dem    fchon    altere   kinder    das    gefchick 
oder  Uidtuni; ,    ohne    dafi  die  Qtte  des  altfl 
tern    ihre    hundluiit?    zum   vorwurf   macht 
fetze   Urafe    verhangten.     Dahin    gehort 

bangerfinotb.  **)  die  annates  Inld. 


tm- 


1,  367.)  erzahlen  ein  beifpiel,  wo  der  vater  vor  hunger 
wn  kind  fchlachten  wollte.  HinterlieB  im  Norden  ein 
armer  freigelafiner  kinder,  fo  wurden  (ie  zufammen  in 
eine  graft  gefetzt,  ohne  lebensinittel ,  daS  lie  verhun- 
gerten  (grabkindcr) ;  das  UiugjUvbende  iialiui  der  herr 
wieder  heraus  und  erzog  es.  altes  Gulediiiirs^efetz ,  ley- 
lingab.  7.  So  wird  nach  langobardil'cher  fage  unter  den 
ausgereizten  kindem  dasjenige  errettet,  weldies  den 
fpieil  des  kunigs  fcllgreifi,  alfo  die  meitle  lebenskraft  kund 
gibt.  deutfche  fagen  2,  30.  379.  Man  todtete  auch  kranke, 
gebrecUiche  and  alte  leute  in  hungersnoth,  vgt.  unten 
cap.  iV.*) 

B.  Verlauf.  der  vater  konnte  I'eine  kinder,  knaben 
bis  za  erreichter  mttndigkeit ,  madchen ,  fo  lange  fio  un- 
verheirathet  waren ,  verkaufen ,  und  zwar  fo ,  dali  fie 
entw.  unfreie  wurden,  oder  oline  beeinliachti^ung  des 
IlandeB  in  eine  andere  familie  iibergiengen.  Die  fOhne^ 
indem  fie  ein  andrer  adoptierte  ,  die  tochtor ,  wenn  lie 
einer  znr  ehe  kaufte.  Zum  verkaaf  in  knechtfchaft  wa- 
ren ,  bei  einmal  aufgcnommnen ,  d.  h.  nicht  ausgefetzten 
kindem,  dringende  beweggriinde  erforderlidi.  So  gaben 
die  alten  Friefen  weiber  und  kinder  den  Roniem  als 
waare  hin,  ura  den  aaferlegten  tribut  zu  leiden  (oben 
f,  329.)  Noch  unter  Carl  dein  f^'oBen  galtcn  verkftufe 
der  kinder;  fi  quia  vendiderit  filiam  fuani  /«  famulam^ 
non  egredietar  ficut  ancillae  exire  confueverunt  (Georg. 
1513),  eine  zwar  wortlich  aus  der  vulgata  (II.  Mof.  21) 
entlehnte  vorfchrift ,  der  aber  doch  unter  den  Franken 
kraft  gegeben  wurde.  UmHandlicher  handelt  Carl  des 
kahlen  eapit.  a.  864  (Baluz.  2,  192)  vitm  verkauf  freier 
fohne  qualibet  ftecel(itate  feu  faniis  femjwre.  Diefes 
recht  war  noch  im  mittelalter  bekannt,  wenn  fchon  un- 
geQbt:  wo  ein  mann  fein  kind  verkanft  durch  noih^ 
das  that  er  wol  uiit  recht,  er  foil  es  aber  nicht  verkau- 
fen, das  man  es  thftte  in  das  hurenhaus,  er  mag  es  ei- 
nem  herm  wohl  zu  eigen  geben.  Geiler  von  Keifersp. 
in  der  abh.  wie  ein  kaufrn.  fein   fol.  92**  fagt:   der  vatter 


*)  von  geriogfcbStzuDg   des    lebeos   kleiner  kinder  Qberhaupi 
teugt  GudruD  A&*; 

dil  verb&t  man  den  kindera  den  weinendec  rnof* 
dio  des  nibt  wolden  Ifi^en,  da^  mims  elliu  ertrancte, 
welcbiu  mau  dj9i  geh{irte,  da$  man  diu  in  die  Qnde  fancte. 
ertra&cte,  fanote  ift  der  coqjunctiT :  die  follte  man  ertr&nken,  fen- 
ken,  Tgl.  Wftlth.  6,  85. 


verheiratbung  der  t6chter;  dann  tratej 
des  inannes,   jene    wurden   frei    und 
ferer   fprache   mangelt   zwar   ein    woi 
des    fohns    aus  der  v&terlichen  munt 
man    fagen)  und   es   darf  nicht   an 
emancipatio    gedacht    werden ,    fo    w< 
munt    dor    roiu.    patria    poteilas    f^leit^ 
wurde  entlaCen ,    fobald  er  heirathete 
nen   eignen   haushalt   antieng.     Unter 
keiten   e8  in  der  ftlteilen  zeit  gefchah,! 
wahrfcheinlich  aber    unter    folcben ,    diJ 
entlaHung    aus    der   knechtTcbaft   Abnli 
Langubarden    entliefien    durcb  commem 
nig   Oder    einen  andern    patron.     Savignj 
Ofienbar   begrilndete   fcbon   die   IckweHU 
13.)   eine  gewilTe  felbHAndi^'keit    des    ft 
nicbt   zu    bebaupten  eine  vOllige,  da  Qm 
zehnten   jahr    eintreten   konnte  (oben  f. 
nmlle    die   jrhcidaug    und  fonderuvg   det 
vaterlichen  bans  (Sfp.  I,  11.  13)  eine  zeitl 
baben,  Carpentier  2,  209  fUbrl  als  normi 
heit  an:   puisque  un   bomme  a  emancipi 
hors  daveoques  Toy,  11  ne  le  doit  recueiUl 
qnes  a  ce  que  an  et  jour  foil  pafT^. 

D.       Legitimation.      uiiedite    kinder    (9 
altn.      b6rn     laufigetit ,     kdrgciit ,     meul 
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reder  in  der  wahren  vttterlichen  gewalt,  noch  geniefien 
ie  voiles  erbrecht.  Sie  konneii  aber  durch  eine  beron- 
lere  feierliche  handlung,  welche  altn.  artildding  hie6, 
n  die  fainilie  aufgenoinmeu  werden.  Symbol  war  ein 
chuh  (f.  155)  oder  mantel  (f.  160)  oder  bloBe  knie- 
etzung  ^  wie  fie  auch  bei  der  aufnahine  der  frau  in 
Lie  gewalt  des  mannes  vorkam  (T.  433.)  Die  fchuhdei- 
;ang  ill  oben  nach  dem  Guledingsrecht  gefchildeit  wor- 
len ,  etwa3  abweichend  lautet  Frofteding  11,  1 :  man 
oU  einen  dreijabrigen  oclifeii  fchlachten,  voii  deOen 
echtem  hinterfuB  Uber  deiii  kiiuchel  die  haul  abziehen 
ind  einen  fchuh  machen.  in  diei'en  khuh  heiBt  der  va- 
er  den  ffittleidingr  (den  fohn,  der  le^ritimiert  werden 
oil)  lleigen,  feine  echten  umnundigen  iohne  halt  er  da- 
)ei  im  ami ,  die  mUndigen  tretcn  nach  dem  settleidingr 
[leichfalls  in  den  fchuh.*)  Nach  den  dan.  gefetzen  ill 
)lofi  erforderlich ,  dad  die  anerkennung  tiffentlich  hei 
jencht  erfolge.  Schon.  I,  16.  Seel.  2,  44.  JUt.  1,  21.**) 
Jer  natUrliche  fohn  konnte  aber  auch  im  alien  Norden 
len  valer  auffuchen  und ,  wenn  er  im  gottesgericht  das 
tlUhende  eifeit  trug ,  feine  anerkennung  fordern;  exegit 
[uandoque  juris  ceiifura ,  ut  talis  tilius  patrem  fibi  per 
randentis  ferri  judicium  declararet.  Andreae  Sunonis 
eg.  Scaniae  3,  7. 

S.  Adopiimu  durch  annahme  an  kindea  Halt  werden 
;aiiz  fremde  in  die  vaterliche  gewalt  aufgenommen. 
iVenn  ahd.  glolTen  adoptare  verdeutfchen  jsuoghc\infcan 
Diut.  1,  404*  adoptavit ,  zuakiwunlcta) ,  agf.  togevifcan?, 
patere  germaniJlen  anu-iiufcheu ,  fo  I'cheint  das  Heife 
lachahmung,   doch    bat   Biorn   ein    altn.   olkabarn,   filius 


Lrfd.  21.  patris  exTalie  filius  a  matre  in  filra  conceptas,  gleicbfam 
valdkind ;  Bidrn  erkIS,rt  hrifxlngr  darch  filius  ei  matru  ancilla, 
uite  partam  manumilTa  fab  dio  in  froticeto  genitus.  altfirans. 
'Aom/n'.     Roquef.  1,  234. 

*)  this  is  tbe  manner  in  which  a  Ton  ought  to  be  received 
n  the  family:  the  fatber  bimfelf  may  receive  bim  after  be  is 
jtougbt  to  bim  by  his  mother,  if  bis  lather  be  dead,  tbe  chief 
>f  the  family ,  with  Hx  of  tbe  mod  bonoarable  men  of  the  fa- 
Mily  have  power  to  receive  him.  the  chiet  of  tbe  family  ought 
jH  take  (hit  rhiltis  ttco  hatids  between  hit  ttao  kaud*  and  yiva  htm 
I  k\ft ;  and  then  to  place  the  cbilds  right  hand  in  thv  hand  of 
the  oldeft  of  the  other  men,  who  miiil  kiia  bim  alfo ,  and  fo 
'ram  hand  to  hand ,  even  to  the  laTt  man.  Proberi  p.  203.  Vgl. 
^»  hantrada  oben  t.  332. 

')  Nermann  de  legitimationo.    Hafn.  1823.  p.  52,  53. 
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fei,  bloBe  fchwertleite  und  patherifchaft  werde  gemeint 
und  weder  vatergewalt  noch  erbfolge  dadurch  begrUndet. 
Ich  uiag  jedoch  diefe  fymbole  der  deiitl'cheii  kiridesau- 
nahme  nicht  entziehen ;  fie  fcheinen  bedeutend  genug, 
um  das  verhaltnis  rechtlicher  kindfcbaft  und  zu  bedeut- 
fani ,  um  nur  das  geiltlicher  patrinitat  zu  bewirken. 
Den  luaBllab  roniiroher  adoptiiHi  und  patria  pot.  muJ3 
man  davon  fern  halten.  Es  gab  ohne  zweifel  auch  in 
Deutfchland  abllufungen  der  adoption.  Fiir  den  Norden 
hat  fie  Thorlacius  p.  91-101  lehrreich  nachgewiefen ; 
genupofition  wild  fall  bei  alien  arten  angewendet,  na- 
mentlich  auch  bei  der  bloflen  IxAfceptio  hijlrka,  die 
fchon  vor  der  chriillichen  taufe  im  heidenthum  ge- 
auchlich  war.  Kein  wander  ,  dafl  auch  anderwftrts  im 
ittclalter  eine  adoptio  jwr  bapUlmum  vorkam.  *)  Hei- 
ecc.  1.  c.  331.  332.  Das  htie/eUen  und  Ichojifctzen 
(fkiOtfatubam.  Upl.  arfd.  18}  llimmt  mit  der  formlich- 
keit  des  rock/chojcs,  handejf  und  mantels.  Selbit  die 
griech.  x^iat^  mag  urfprUnglich  ein  fymbolifcbes  fetzen 
gewefen  fein,  der  adoptans  iJt  der  fetzende  (^iiiyc) ,  der 
adoptivus  der  gefetzte  ^««oc.  noi^i^  und  i^xywm?  fchei- 
nen oilgemeinere  benennungen.  Die  form  der  einftlh- 
rung  ins  haus  (li^nulrjat^) ,  des  oi)fer8  und  eidfchwurs 
am  altar**)  war  wohl  weder  altelle  noch  einzige ,  wie 
die  oben  f.  160  angefQbrtc  ay^cig  6id  luiy  ivdviAaxuiv 
lehrt.  Aus  Ewers  recht  der  l^niren  p.  22-24  I'ehe  ich, 
dafi  auch  die  Slaven  das  fremde  kind ,  welches  fie  an 
fohnes  ilatt  empfiengen,  auf  die  hdnde  ftahmen. 

F.  Vormundjchaft,  Die  durch  des  vaters  und  eh- 
manns  tod  unterbrochene  gewalt  iiber  den  uumiindigen 
fohn ,  Uber  tochter  und  ehfrau  wird  von  andem  fortr 
gefetzt.  Der  die  munt  fortfetzende  heiUt  ahd.  foror 
munto  Oder  muntporo  (fpater  entHellt  in  moniper.  Halt- 
aos  1373.),  doch  ill  jenes  eigentlicher,  indem  letzteres 
allgemein  den  fchiitzenden  ausdriickt ,  folglich  den  vater 
felbll  bezeichnen  kann.  So  auch  das  agf.  mundhora  ei- 
nen  jeden  defenfor  und  patronus.  In  caroling,  urk.  tin- 
det  man  die  lat.  benennung  bajulus,  urfprUnglich  tra- 
ger,   handhaber,   was   fich  gut   zu  dem  begi-itie  des  er- 


*)  der  K^iniicbe  rater  bcfafi  mnnche  rechle  dea  leibliohen. 
I.  b.  an  einigen  ortou  ill  feine  einwilliguDg  Eur  Terheirathung  des 
tAofpiitfaeD  uCthig. 

**}  Meier  a.  SohOmaun  att  proceia  p.  436.  437. 
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!t  parentalia.  Herea  IieiBt  bei  Ulf.  fowohl  arbja  als 
irbinumja,  letzteres  Uberfetzt  ihm  xAiypffya'/iof  (Marc.  12, 
r,  Luc.  20,  14)  erfteres  braucht  er  in  der  phrafe  arbja 
rairpa  f.  nXfiQOifO(A4m  (Marc.  10,  17.  Luc.  10,  25,18,  18.), 
iin  verbum  arbinumon  fchien  ihm  wohl  zu  gewagt. 
)eiden  goth.  wortem  Hehen  zur  feite  die  ahd. 
irpjo,  erpo  und  arpinomo  (Diut.  1,  175):  agf.  finde  icb 
rrfenuma  und  yrfeveard  (altf.  erbiward);  altn.  arfi  und 
irfingi.  Bei  der  bedeutung  hereditas,  bona  hereditaria 
*ttr  arbi  wilrde  man  fich  beruhigen,  irrte  nicht  zweier- 
ei.  das  agf.  yrfe  bezeichnet  aulier  hereditas  zugleich  pe- 
rns (z.  b.  leg.  Athelft.  2.  9.)  und  das  ill  augenfcheinliche 
ibleitung  von  orf\  pecua ,  opes ;  die  verlomen  goth. 
formen  aurb,  aurbi,  ahd.  urp,  uri>i  Ilehen  im  ablaut  zu 
irb,  arbi.*)  fodann  bietet,  zwar  nicht  die  iflandifche 
nundart,  aber  das  altfchwed.  recht  ein  gleicbes  orf  oder 
trf  dar  in  der  redensart  arf  ok  urf ,  die  ich  fchon 
)ben  f.  9.  angefiihrt  habe.  was  bedeutet  fie?  Verelius 
lebt  darin  bloBe  tautologie;  Ihre  fcharffinniger  bezieht 
irf  auf  das  unbewegUche ,  urf  auf  das  bewegliche  gut 
das  vieh,  petunia.)  Ich  werde  diefe  etyiDologie  in  deni 
folgenden  buche  naher  beleuchten;  fo  viel  ill  ficher,  dafl 
ichon  der  fruhlle  fprachgebniuch  arbi  in  allgemeinenu 
inn  gelten  laBt  und  namentlich  die  agf.  formen  erfe 
md  yrfe,  die  man  fonJl  unterfcheiden  milJte,  ganz  zufam- 
QQenfallen. 

Das  deutfche  erbrecht  griindet  fich  urfpriinglich  nur  auf 
irerwandfchaft ,  auf  fippe.  **)  Sippe ,  ahd.  lippja ,  fibba, 
igf.  fib  fgen.  Dbbe)t)  bedeutet  eigentlich  friede,  freund- 
'chaft,  wie  wir  noch  heute  letzteren  ausdruck  zugleich 
fiJr  verwandtfchaft  gebrauchen;  den  engllen  frieden  fin- 
iet  jeder  im  fcholi  feiner  familie  und  von  diefer  ge- 
fchlechtsgenolienfchaft  geht  alles  perfonliche  recht  aus. 
Sippe  begreift  alle  verwandfchaft,  nahe  und  fenie; 
ippon  find  fich    vater   und    kind  ft)  i     wie    die    letzten 


I^P*)  Tgl  arbaidjaa  (Uborare)  gramm.  2,  251. 

'  **)  heredes  fucceOoresqae  /ui  cuique  libcri  ct  Dullam  tefta- 
nentam;  H  Uberi  noa  funt  proximus  graduB  in  poObTlioDe  fratres, 
patnii.  aTUDCuU.    Tau.  Germ.  20. 

t)  alia,  blofi  der  plur.  fi^ar;   daneben   lift  (cognatio)  Gfi  oder 
iQ&ngr  (coulaoguineaB,  affiais);  agf.  fibling. 

tt)  rv&  man  liht  deu  vUen    man  ,    der  enzelt  decheine  fippe, 
Ian   zwircea  rater  a.  des  kindeQ.      Pare.  22481 ,    d.  h.   der  weife 
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^r  n.  muder  geboren  fin;  is  dar  tveinge  an,  die  ne 
agen  an  eime  lede  nicht  beftan  unde  fcricket  an  ein 
ider  let.  ungelveider  brtider  kindere  de  Hat  an  deme 
ie,  der  jaddercn  ende  arm  to  faniene  gat,  alfo  dut 
e  fuller  kindere.  dit  is  de  irite  fibbetale ,  die  man  to 
ftgen  rekenet,  binder  kindere  unde  fuller  kindere.  in 
im  dlenbogen  Hat  die  andere.  in  deme  kde  der  harU 
I  dridde.  in  dem  irilen  lede  des  tniddelftm  vingeres 
e  vierde.  in  dem  andern  lede  die  vefte.  in  dem  drxd- 
n  lede  des  vingeres  de  fefte.  in  dem  feveden  ilat  ein 
\gd  ande  nicht  ein  let,  danimme  lent  dar  de  fibbe 
ide  hetet  nantelmage.  Offenbar  willkiirlich  hebt  hier 
B  computation  mit  der  magfchaft  an ,  gefchwilterkinder 
id  die  erllen  mflge  und  Itehen  im  erllen  grad,  die 
►pe  felbft  beginnt  hoher  zwifchen  eltem,  kindern  und 
fchwiHem.  Das  fchwab.  landr.  cap.  4.  (Schilt.)  25G 
enkenb.)  hat  eine  gleiche  llelle ,  mit  dem  unterfchied, 
B   es    der   magfchaft   erlten   grad  von  den  g«fcbwillem 

rechnet.  nicht,  wie  das  fftchf.  von  den  gefchwiller- 
ndem;  ellenbogenmage  fmd  daher  nach  fchwab.  recht 
fchwillerkinder,  nach  fachf.  gefchwillerenkel.  *)  Mit 
m  fchwftbifdien  Iliramt  Ruprechts  von  Freifingen  bai- 
ches  rechtsbuch  (vgL  Schm.  wb.  1 ,  84.)  Aber  die 
men  ellenbogenmage ,  fingergliedsmage  werden  in  den 
fetzen  des  mittelalters  nicht  gebraucht ,  blofl  die  ver- 
indten  des  letzten ,  femflen  grades  heifien  haufig  na- 
htdge ,  wiewohl  darunter  nicht  immer  die ,  welche 
■Achf.  und  fchwab.  recht  im  fiebenten  grad  aufzahlt, 
Bieint  werden ,  fondem  oft  die  verwandten  von  der 
liter  her  (Haltaus  1401.)**)  Standen  uns  ahnliche 
rechnungen  zu  gebot  aus  alien  alteflen  gefetzen ,  fo 
[den    Geh    noch    mehr    verfchiedenheiten    zeigen;    die 

roth,  gradbellimmung  weicht  ganz  von  der   des  Sfp. 

fder  fohn  (leht  im  erilen  grad.  gefchwifter  ftehen  im 
m,   gefchwifterkinder  im  dritten,   welche  dort  den 

m  anheben.  Die  nomenclatur  des  Sfp.  fcheint  nicht 
mal   voUrtandig ,    da  fie  nur  einen  theil  des  leiba,  vom 

»t   big  zu   den   handen   berQckfichtigt.     In  den  agf. 


Mat)  [Hifct  im  miit«latt«r  und  daa  Seligenftadter  concil  too 
I.  enlfchied  far  die  anficbt  des  fchwab.  rechta.  Gundlinuiana 
183. 

*)  Gam  icb  an  in  prfleve  naptU  kUtMa,  amgb.  12*  (die  fernAe 

r^ndtfcbftft  wahrnehme?) 
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fttchfifcher  und  nordifoher  rechtsr]>rache :  der  bufen  oder 
lie  hruft.  ene  ne  peit  nicht  ut  dem  bufiiien,  de  wile 
de  evenburdij^e  bufrae  dar  is.  Sfp.  1,  17;  br}ilarf  gdnge 
til  ok  bakarf  fra.  Sveriges  landslag  erfd.  4,  die  nach- 
kommen  erben  mit  ausfchlieBiing  aUer  vorfahrcn  und  al- 
ler  niajfe  (feitenverwandten).*) 

L  anter  den  nachkommen  fclbll  erben  urfprtin^rlirb  nur 
die  nachiten,  nicht  zngleich  die  femeren,  d.  b.  enkel 
Brft,  wenn  keine  kinder,  urenkel  eril,  wenn  keine  enkel 
da  find,  den  weitern  praden  iteht  liein  repracfefita- 
fionsrecht  zu.  Diefes  fuchte  zwar  fchon  die  decretio 
Childeberti  (a.  595)  cinzuftihren :  convenit,  ut  nepotea 
ex  filio  vel  ex  filia  ad  aviatiras  res  cum  avnnculos  vel 
Etmitas  fie  venirent  in  hereditatem,  tanquam  li  jmtf'r  aut 
mater  \ivi  fuiffent.  (Georg.  473,)  aui-li  der  laTiK'>b.  ko- 
nig  Grimoald  verftigte  cap.  5;  fi  quis  habuerit  filids  le- 
!<itunos  unum  aut  plures  et  contiperit  unmn  ex  his  y\- 
vente  patre  mori  et  dereliquerit  filios  legitinios  luiuni 
aat  plures,  talem  partem  peri'ipiant  de  fubllantia  avi 
fui,  una  cum  patruis  fnis,  qualem  pater  eorutii  intrr  fra- 
Lres  funs  perceptunis  erat,  fi  vivas  fuilTftt.  (Georg.  1025.) 
Mlein  das  alte  recht  bebauptete  lich  noch  lange,  in  den 
tneiflen  gegenden.  Marculf  2,  10  gibt  die  fonnel,  wie 
iin  groBvater  leinen  enkein  durch  bofondere  verftlj<ung 
zuwenden  konnc,  was  ihnen  das  gemeine  recht  verfagt: 
?go  veto  penfans  confanguinitatis  cafum  dum  et  per  le- 
gem cum  ceteris  filiis  meis,  avuncuiis  veftris,  in  alode 
meo  accedere  miiiime  potueratis,  ideo  per  harnt  epillulam 
etc.  Im  jahr  ^)41  liefi  Otto  1.  den  zwiefpalt  durcfa  ein 
gottesurtheil  entXcheiden :  de  legum  quoque  van  etate 
facta  eft  contentio ,  fuereque  qui  dicerent ,  quia  filii  tilio- 
rura  non  deberent  computari  inter  filios,  hereditateni- 
:iue  legitimi  cum  filiis  fortiri,  fi  forte  ]>atre8  eorum 
DbiilTent  avis  fuperditibus.  rex  autem  meliori  confilio 
oTus  noluit  viros  nobiles  ac  fenes  populi  inhoneftc  tractari, 
Ted  magis  rem  inter  gladiatores  difcerni  juffit.  vicit 
igitur  pars,  qui  filios  filiormu  compotabant  inter  filios,  et 
ftrmatum  eft,  ut  aequaliter  cum  i>atruis  hereditatem  divi- 
ierent    pacto    i'empitemo.     Witich.  curb.    p.  m    25.     orta 


•)  vrofern  der  pegecfVanii  des  erbes  keino  nnrhfetzunrt  der 
j«rceodeuz  beKruodet ;  fo  werden  wpiMicbe  dercendentcn  vnn  dor 
terra  falica  durch  inannliche  afcendonton  und  cognaten  anspefchlo- 
leD.  und  bei  den  Laufzobardea  fcbliefien  die  tochter  nicht  die  na- 
rentes  proximos  aua. 


Idem  das  ttbergewicht  zu  erlangen: 
y  aes  vader  live  unde  wint  fone  bi 
dama  er  fmeme  vadere,  line  fone  i 
elderyader  em,  gelike  irrae  veddern, 
fcip.  1,  5.  Manche  lander  hin^gen 
^f^':^"^  nicht  daran;  in  HefTen %. 
14.  jh.  die  ausfdiUeSung  der  enkel  i 
mciofa,  non  tamen  a  jure  aliena  anse 

^TP'^t    i^"*    ^'^""^^     ^^^'^    repraei 
fuhrte/^      Beide  das  Kedinger  landr.  i 
deler  HI    13,  2,  fchlieUen   den  enkel 
hchen    erbfchaft    aus.      Anderwarts 
wollten   lie  neben  ihren   oheinien   erbi 
er&eti     d.  h.  bei   des  groflvatei-s   been 
fein.    Bodm.  p.  G6I. 
2.    oft  erben  aber  nicht  einmal  alle  s 
orhalten  nicht  gleiche  theile.  ^ 

geringfetzung  der  weiber  iJl  fchon  li{ 
den  hier  aber  noch  der  merkwUrdifl 
deutfohen  and  nordifchen  rechts  hi 
ejgentlichen  Deutfchland  bezog  Gch 
bloB  auf  das  echte  eigenthum  (uodal 
Jange  jeinand  voni  roannftamra  abrig 
erben;  ins  fnnilige  vermogen  hingegen 
ter  gle.rh  den  fohnen  und  mit  den  n 
U  autein  duae  forores  absque  fratre  reii 
patris  fuerint  et  ad  ipfns  hereditas  i 
-■^^  jlam.  57;  mulier,  quae  hereditaten 
J    Anders  in  Scandinavien    fu 
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acb  im  ftltellen  Friesland);  es  liieB,  ohne  riickikht  auf 
en  gegenftand:  der  mann  geht  zum  erbe,  das  weib 
avon  (tha  gJinger  hatter  til  ok  huva  fram);  in  Dftne- 
lark  foil  eril  um  den  beginn  des  11.  jh.  kiinig  Sueno, 
i^chweden  noch  fpater  um  126G  Birper  Jarl  den  frauen 
rbrecht  verwilligt  haben,  vgl.  Stjemhook  p.  185.  Saxos 
ericbt  mag  fagenhaft,  d.  h.  die  ftrenge  des  alten  rechts 
ereits  fiilher  peniildert  worden  fein ,  aber  die  worte 
tarn  feminis  deinceps  participandanim  hereditatum  jus, 
quibus  antea  lege  repellebantur,  indulfit  lib.  10.  p.  187.) 
jden  otfenbar  allgemein.  *)  Auch  beweiA  eben  die  art 
Br  niilderung ,  namlich  dafi  die  tochter  auf  defi  halhen 
\eil  der  fohne  gefetzt  wurden ,  ihre  friihere  voUige  aus- 
:hlieBung.  Und  die  fpatere  norwegifche  gefetzgebung 
Jt  fie  fowoh!  in  das  6Jal  als  das  iibrige  vemiogen 
achfolgen,  Gulap.  p.  272;  wahrend  in  DeutRhtand  bis 
IS  mittelalter  echtes  eigenthom  zu  erben  den  frauen  ver- 
igt  blieb: 

Pr&vant  hat  geffleret  her 

da:;  reht  vil  manic  hundert  jAr, 

da:;  drinne  mac  kein  frouwe  klar 

gebieten  noch  gewaltic  fin. 

w!p  u.  tohter  erbent  niht 

die  felben  h<Mien  herfchaft, 
I     ein  fun  belibet  erbehaft 
HB.  ein  man  darinne  wol.    Schwanritter  p,  64. 

vorztig  der  er(}rjd>urt  erfcheint  hauptfarhlich  "onter 
irften  und  kiinigen,  war  aber  lange  nicht  allgemein. 
ei  mancben  volkern  gait  gleiche  theilung  des  reichs 
Iter  f^mmtliche  lohne,  nameritlich  bei  d**n  Franken, 
ierowingern  fowohl  als  Carolingern  :  quatuor  tilii  Chlo- 
iTei,  id  eil  Theudericus,  Clodoniirus,  Childebertus  et 
lotarius  regnum  ejus  aequt>  ordino  inter  le  diviferunt. 
m.  moiffiac.  Pertz  1,  283  (vgl.  Greg.  tur.  3,  1.  wo: 
[qua  lance);  Clotarius  rex  —  obiit,  Aribertus,  Gun- 
•amnus ,  Chilpericus  et  Sigobertus  regnum  patris  divi- 
mt,  dedit  fors  Ariberto  regnum  Childeberti  etc.  ann. 
oiir.  Pertz  1,  285  (Greg.  tur.  4,  22 :  divilionem  legi- 
mam  faciunt,  deditque  fors  Chariberto  etc.);  partitio 
tgni  Francorum  ab  imperatore  facta  in  villa  Theodonis 
ter    filios   fuos.    ann.    fuld.    Pertz    1,  353:    Hludowicus 


*)  vgl,  Sv.  Aagefen    bei   Laugebck  1,  58   und   MOller  Ikgabibl. 

"    78, 
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I  enipfangen  follten.  *)  Idee  und  vortheil  des  majorats 
tiberwogen,  doch  wollte  man  das  erbrecht  der  nachge- 
burt  nicht  vollig  bei  feite  fetzen.  Im  panzen  aber  wa- 
ren  die  vortheile  zu  einleuchtend,  als  dad  tie  nicht  auch 
auf  einzelne  lehen,  iidelsj^iitcr  und  felblt  bnucnigiiter 
h&tten  angewendet  werden  fallen.  Die  oldelle  fohne 
were  neger  bi  den  lande  to  bliven.  Loener  hofrecht  §.  49. 
Noch  heut  zu  tag  ptlegt  bei  manchen  erbfchaften  der 
ftltede  fohn  oder  die  flltelle  tochtcr  einige  Jliicke  voraus 
zu  empfangen;  hierher  gehort  der  f.  105  angefiihrte  vol 
du  chapon.  **) 

f.  vorziig  tier  pmgflgehurt  iH  weit  feltner  nnd  kaum 
unter  fflrften,  zuweilen  wohl  unter  adel  und  baueni  ein- 
gefiihrt  worden ;  oft  bezieht  er  fich  nur  auf  gewiffe  ge- 
genitflnde  der  erbfchaft.  In  Corvei  erbte  der  jtinglle 
fohn  daa  haus.  Wigand  provinzialrecht  von  Corvei  p,  9. 
19;  dem  jiingilen  kind  das  gut  leihen.  Fifdier  erbfolge 
2,  131.  Im  hnfe  Or  folgte  der  atteite,  ini  hofe  Chor 
der  jttngfle  fohn.  Rive  p.  237.  f)  Vgl.  oben  f.  324  den 
bald  mit  der  erft-,  bald  mit  der  jUngi^ebnrt  verknttpf- 
ten  nachtheil  der  horigkeit. 

d.  vorsug  ehUcher  gthirt.  nach  fh'engem  recbt  erben 
nur  ehliche  kinder,  unehliche  (naturales)  Ilehen  weder 
in  echter  lippe  noch  in  vaterlicher  gewalt.ft)    BloU  in 


•)  die  quotPnbpftimmuiig  war  fehr  abweichend :  para  herpditatia 
qninta  a  lege  recuiidogenitia  in  quibusdain  locis  conlVituta.  Car- 
pentier  f.  v.  qainium  i. 

**)  im  Iweiu  wird  der  Ureit  zweier  fchwellern  um  das  viter- 
ticbe  crbe  verbandelt.  die  tlUerc  will  der  JunKcren  gar  uicbts  laBcn 
(5635.  6026.  728G)  auch  nicbt  auf  zuredon  1/3  oder  nocU  weniger 
(7328);  Euletzt  mufi  fie  mit  ibr  tbeilen  (7715.)  Der  dichter  nimmt 
hier  (wte  im  Schwanritter  Conrad)  flir  die  fp&tere  milde  anficbt 
und  gegeo  das  altc  Droagc  recbt  partci. 

t)  das  galgenm&niileiD  erbi  auf  den  jtingacn  fohn.  dcutfche 
fagen  nr.  63. 

tt)  eblichc  heiflcn  gamahali  d.  i.  confabulati,  lex  Kotb.  367. 
■us  fOrmlicher,  mit  mabal  eingegangner,  ebe  erzeugte;  eine  fran- 
kifcbe  nrk.  ron  770  bei  Uoulbeim  1,  130^  bat  gnmaladio;  der 
eblicbc  foha  heiSt  aucb  adaUrbo  0.  rv,  G,  15.  aitn.  adalborinn, 
adbalkuDuTuD.  Fdr  die  verfcbiednen  arten  uneblicber  kinder  gibt 
ea  beneimungen  in  menge;  mbd.  gouch,  guurhetin  Nib.  610,  1.  a. 
w.  1,  46.  gukuksbrat ;  nbd.  bankart,  bankert,  fr&her  anch  bank* 
ling,  gleicmam  auf  dor  bank,  im  gegrnratz  zum  ehbctt  crzcugt; 
hafUrd  ill  das  reman,  badardo,  b&tard ,  fils  de  baft,  de  bas,  frere 
de    bail  Roquef.   600^   642»,    venir    dc    bas,    illegitimo    concubitu 
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meillentheils  erben  vater  und  mutter  vor  bruder  und 
hwefter,  denn  diefe  ftehen  zum  erblaBer  im  zweiten 
rad,  jene  aber  im  erften  (Vitig.  IV.  1,  1.  2)  Si  quis 
lortuus  fuerit  el  tilios  iion  dimilerit,  Fi  pater  aut  mater 
iperititea  fuerint,  in  iplaiii  hereditateui  fuccedant;  IL 
Iter  et  mater  non  fuperfueriiit  et  fratrem  aut  forurem 
imiferit,  in  bereditatem  iiifi  luccetant.  lex  fal.  62,  1,  2. 
ix  rip.  5G,  1.  2.  Si,  qui  moritur,  nee  tilios  nee  nepo- 
18,  feu  patrem  vel  matrem  relinquit^  tunc  avus  et  avia 
ereditatem  Ubimet  vindicabit.  lex  Vifig.  IV.  2,  2.  He- 
iditas  niateiTia  (des  kinds,  das  i'eine  mutter  Uberlebt 
ad  beerbt  hat)  ad  patrem  ejus  pertineat.  lex  alam.  92. 
tirft  de  man  ane  kint,  fm  vader  niuit  lin  erve;  ne 
evet  he  des  vader  nicbt,  it  niint  fin  muder  mit  mereme 
jchte,  dan  (in  bruder.     Sfp.  1,  17. 

bisweilen  find  i\t  dem  bruder  und  der  fehwefter 
achgefetzt.  Tacitus  Germ.  20  erwiUinl  der  ellern  gar 
icht:  heredes  fuccelToresque  fui  cuique  liberie  fi  liberi 
on  funt  proidmus  gradus  in  fuceeffione  fratres,  patnii, 
mnculi.  diefes  llillfchweigen  reicht  freilich  nicht  bin 
a  der  vemmthung ,  da&  in  alteiter  zeit  die  eltcrn  gar 
ein  erbreeht  gehabt  liatlen.  Hedeutender  fcheiiil  ibre 
oslaiiung  in  der  lex  burgund.  14 ,  2:  fi  forte  defunctus 
ec  filium  nee  filiam  reliquerit,  ad  forores  (bier  ge- 
ihwiller)  vel  propinquos  parentes  hereditas  tranfeat. 
.ucb  wird  in  der  lex  Sax.  7,  2.  nacb  dem  fohn  gleich 
er  bruder,  nieht  der  vater  des  ehmanns  zum  vonuund 
er  witwe  beiiifen ,  was  auf  tlhnliche  ausfchlicBung  bei 
er  erbfolge  deutet.  Diefe  nachfetzung  der  eltern  fin- 
et  lich  noch  in  einigen  fpateren  landrechten,  z.  b.  in 
em  Kehdinger  (Pufend.  1,  153):  es  ftirbet  kcin  gut 
unick ,  fondem  vorwarts ,  darum  wenn  kinder  verllor- 
en  und  ihr  vater  u.  nmtter  in  leben  waren ,  haben 
iefetben  ibren  nacblal3  nicbt  erben  kOnnen,  fonderii  ill 
I  der  feitenlinie  auf  die  nahellen  blutsfreunde  vererbet. 
'emer  in  Oilreich  und  Luxenburg.    (Mittennaier  §.  389. 

Bin  Seeland  erbten  vater  u.  mutter  zugleich  mit  des 
Tolafiers  gelchwjitem.  Seel.  1,  15  (in  Sebonen  erbte  der 
ater  und  fchloiJ  die  gefchwiJler  aus ;  war  er  todt,  fo 
rbte  die  mutter  zugleich  mit  den  gefchwiilern.    Scbon. 

■p  von  der  nachfolge  in  echtes  eigenthum  Und  auch  bier 
06  weiblichen  afcendenten  ausgefchlofien. 


^chanpruodat 


fide   vor  des    mon      ^^^  erblaBern:   d 
wefen.    landr    der  ni  "^r"^  ''"'^hter 
Urfprungli  rertecK  T'/'"?  "'^-  ^02 
^eit,   als  die  finn  „!.*'''  •''"*  ™'^'i'  < 

§•  203.)     Sna  eri,  n  J  V^^"     K™*!     (El 
far  bruder  StL.t'J^^-  '  '  ^^   '»' 

von   dei'  S   Sen"'"  /l<^''vvi(lirW: 
aver   en   eive   ,  J/y!l "  .^"'^    "s  zum 

'"ehr    leben      fon^    ^®''''    ^chweiler  ni 

"*^   'V.     Se    I,i.^Tl^''"^«  dele  d 
lei-anu,*)  appeliamus/""  '^'^^^'•"'"""s.   ho 
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die    nicbt   weren,  erbet   es  dar   waldrechtsberr  und 
lilt  ihm  wieder  heim.    Uomberger  lladtbucb. 

>.  einzeliie  gegenftande  der  fahrenden  habe  werden  in 
lien  drei  claflen  des  bufens,  des  fchoBes  und  der  feite 
mr  entw.  von  dem  niftiinlichen  oder  von  dein  weibli- 
hcn  gefchlecht  geerbt  ^  nllmlich  hargewate  und  ge- 
ade^  worUber  das  folgende  buch  weitere  auskunft  er- 
hdlt,  vgl.  oben  f.  373. 

I.     Art  find  wet'fe  der  erhfchaft. 

,.  der  berufene  geht  zu  dein  erhe  (adit ,  g&nger  til), 
ler  unberufene  geht  davon  (ganger  fram) ,  der  verllor- 
lene  gibt  oder  lufit  das  erbe  (alid.  erjjikepu  ? ,  nhd. 
rblafler) ;  der  berufene  nimnd  es  (arbinumja ,  erpinomo, 
Itn.  arfpegi.  Seem.  116'  von  piggja,  accipere,  fpater 
rftOkuiuadr,  von  taka,  capere)  ene  nanm.  Sfp.  1, 
,  5.;  erbe  geben  hat  Reinolt  von  der  Lippe  67^  . 
He  Friefen  fagen :  on  ei*ve  fara^  ova  erve  fara.  Af. 
!5.  97.  Unier  heutiges  antrcten  ill  wohl  urfprllnglich 
aehr  gemeint  von  liegender  habe  ;  friiher  tinde  ich  auch, 
ait  perfonification  der  erhfchaft:  da?,  erbe  getritet  an 
lia  kint.  Gaupp  magdeh.  r.  p.  312.,  es  fdUt  su  (con- 
Engit);  da^  erbe  aoccfton  N.  Bth.  15  (wie  das  belthaupt 
udcen,  oben  f.  371.)  Aus  den  gedidUen  bemerke  ich: 
Ich  ze  dem  erbeteile  ziehen.  Iw.  7310.  vom  erbe  ver- 
chalten.  Li  3,  34.  einem  da:^  erbe  Qf  i'lahen  (entziehen) 
A.  3,  30. 

«  find  inehrere  zufammenbenifen ,  fo  wird  das  erbe  ge- 
heilt;  in  altelter  zeit  durch  lo/J  (forsj*),  daher  das  gr. 
Mqo^  (arbi)  nnd  »^i7eo*'0juo^  (arbinumja];  raiterben  hciQen 
chon  ahd.  kanurjntn  (ganerben,  confortes)  gl.  Doc.  204* 
ohd.  ganerben  Pare.  80',  Vgl.  die  f.  473.  474  angefuhrten 
telege  von  verloBung  unter  den  Franken;  einen  fUr  den 
■Borden  gewfthrt  01.  Tr.  faga  2,  90.  Gulajjingsl.  p.  285. 
ki  den  Vandalen  gait  ein  funicuhis  hereditatis  (nach  Deu- 
pCron-  32,  9?j,  denn  Geiferich  theilte  feinem  heer  die  er- 
iberte  landfchaft  Zeugitana  durch  ein  folches  loB.  Victor 
^itenlis  lib.  1.  (bibl.  patr.  2,  415*.)  —  Helland  die  erb- 
chaftsinafTe  aus  gleichartigen  gegeiiMnden ,  fo  bedurfte 
!B   keioes   lo&es ,    fondern    bloQer  z&hlung ;    einer    alten 


')  To  loBten  des  Kronos  drei  mbne.    11.  15,  187-192.,  io  Nu- 
litor  und  Amulius. 
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ilte,  der  jiingere  wahlte.    C.  1.  X.  de  paroch.  et  alien, 
prohib. 

3.  die  antretung  der  erbfchaft  gefcbah  zwar  in  der  re- 
gcl  von  felbll,  nach  dem  fprichwort:  der  iodic  erhet  den 
kbendigcn,  le  mort  faifit  le  vif  (Eifenhart  p.  327  —  330); 
indelTen  fcheint  doch  das  alterthum  befondere  feierlicn- 
keiten  beobachtet  zu  baben.  Im  Norden  wurde  ein  fed- 
liches  trinhjelag  (erfi)  gehalteti  (vgL  Gutalag  cap.  28), 
wenigflens  bei  konigen  und  iarlen:  pat  var  fidvenja  ! 
pann  tima,  par  er  erii  fkyldi  giora  eptir  koniinga  edr 
iarla,  pa  fcyldi  fi,  er  gerdi  erfit  oc  til  arfs  fkyldi  leida, 
filja  a  fkorinni  fyrir  hafietinu,  allt  par  til  er  inn  vseri 
borit  full,  patt  er  kallat  var  BragafuU;  fkyldi  fa  pd 
ftanda  upp  i  m6ti  Bragafulli»  oc  flreingja  heit,  drecka  af 
fnllit  fidan  ;  fidan  fkyldi  hann  leida  !  hafreti  pat,  fern  atti 
fadir  bans,  var  hann  pfl.  kominn  HI  arfs  alls  eptir  hann. 
Yngl.  cap.  40. 

4.  lehnaerben,  die  fich  auSer  lands  befinden,  mflfien  wn- 
gefdmnl  heimkehren  und  der  belehnung  gelinnen,  vgl.  oben 
f.  98.  99. 

ni.  Andcres  erbrecht  als  durch  fippe  findet  in  folgenden 
*   "en  llatt: 


# 


7  durch  gedinge.  unter  fUrften  und  adel  wurden  erb- 
nerhriid^uyigen  eingegangen,  wonach  im  fall  erl6fchen- 
der  fippe  zwei  oder  mehr  gefchlechter  einander  nach- 
folgen  foUten;  eine  vertragsmaflige  erganzung  oder  fort- 
fetzung  natilrlicher  verwandtfchaft.  Noch  enger  ver- 
banden  die  fogenannten  ganerbfchaften.  mehrere  fami- 
lien  kamen  tiberein,  ihre  giiter  oder  einige  derfelben 
gemeinfchaftlich  zu  belitzen,  in  die  verlaBenfchaft  aus- 
Ilerbender  mitglieder*)  aber  fogleich  wechfell'eitig  einzu- 
treten  :  ganerb,  fo  mit  theil  und  gemein  hat.  Odenwal- 
der  londr.  p.  107.  Haltaus  f.  v.  gemeiner.  Solche  gan- 
erbiate  waren  zuraal  in  der  Wetterau,  Pfalz,  ira  ElfaB, 
in  Fraoken,  HelTen  und  Thuringen  tiblich,  beifpiele  filhrt 
Frifch  1,  316*  an.  Der  name  ganerbe  bedeutet  allgemei- 
ner  fo  viel  wie  coheres,  confors  (vorhin  f.  479)  und  ill 
wohl  eril  fpater  auf  die  vertragsmaiiige  miterbfchaft  ein- 


*)  sQweilen  gehea  fie  entferoteren  vervandten  vor:  gaonerb  fol 
der  fii)rch&ft  forgea.    Odemr&lder  landr,  p.  66. 
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urfache    mit    feinen     nachllen    verwand 
war,    die  befugnis  gefehlt  haben   folle, 
anderweit  zu  verfiigen.     Die  langob.  gel 
thingarc    (dingen,    ein    gedinge   machen 
den  fchuldigen  fohn  zu   enterben.     Roth, 
edict.  Theod.    §.  23.     lex  Vifig.  IV.  2.  2 
43.  51,  1.    Langobarden,  Gothen  und  Bi 
als  die  vOlker  des  innem  Deutfchlands  b 
eiiirichtungen    der  Roraer    konnen    zwar 
gcbniuch   der  tellametite  entlelmt   haben 
frftnkifchen  gefetze  fchweigen,    frankifchft 
dem  6.  7.  jh.  (Savigny  1,  269.  2,  104.  11' 
dafUr  find  vorhanden;    zur  zeit  der  cap 
teHiunente    im   gang,    vgl.   das   zweite    ^ 
(Georg.  777):    fine  traditione  mortui;   ad 
juv.  14.  9,  3   erwahnt  des  teHaraents.     I 
ges  beifpiel  aus  dem  Norden,  wo  kein  r 
waltet,    fteht   in   der  Egilsfaga  cap.  8.  p 
jabr  875   iieB    der   todwunde    Bardr    den 
zu  iich  entbieten  und  fagte :    ef  fva   vert 
or   pelTiun   fanmi,     ^k   >il    ek   l)e£s   bidji 
latid    mik    rMa   fyrir    arfi   minum,      nac 
willigxing  Haratds  verfQgte   der   kranke   i 
niAl  fern  log  voro  til  at  le}-fi  koniings. 
feierliche  willenserklarung  vor  dem  konig, 
gen  vor  ihm  gefchahen.  **)    Ohne  zweifel 
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ngelfachfen  teflamente  bekannt,  lie  nennen  fie  cvidas 
tvide,  eloquium,  dictum),  tellament  raachen  heiSt  cvidas 
5n,  cvideleas  (lex  Cnuti  70)  ein  intellatus.  Beifpiele 
lis  dem  mittelalter  verzeichnet  Mittermaier  §•  407.  p. 
42.  743;  aueh  die  inhd,  gedichte  gewahren  ihrer.  Graf 
[einrich  von  Varibon  enterbte  feine  fbhne  uiid  lieB  fein 
Qt  einem  taufpathen : 

von  Naribon  grave  Heimcrich 

alle  fine  fune  verllie;^, 

da^  er  in  bilrge  noch  huobe  lie^^ 

*noch  ilf  erden  decheine  richeit. 
ein  fin  man  fo  vil  bi  ime  geftreit, 
day,  er  den  lip  durch  in  verlos, 
des  kint  er  zeiine  erben  k6a  ;  Wli.  2,  3** 

r  bedeutet  es  felblt  feinen  fohnen,  da/,  was  fin  wille  und 
es  bat  er;  Ulrich  Wh.  1,  3»  10^  nennt  ea  vnterben.  Ein 
ed  Walthera  60,  34  beginnt: 

ich  wil  nil  ieileiij  e  ich  var, 

mln  varnde  guot  a.  eigens  vil, 

da^  iemen  durfe  ftriten  dar, 

wan  den  icb^  hie  befcheiden  wil. 

al  niin  ungelQcke  wil  ich  fcluiffen  jenen  etc. 

lilen  und  befcheiden  find  technifch  fttr  tellieren  (Haltaus 
39.  142.  f.  V.  befcheiden,  befcheidung),  fchaffen  fUr 
igieren  (Haltaus  1600.)  Die  bedingung  der  tellamenti- 
iction.  ein  gewiffes  mafi  leiblicher  kraft,  ill  oben  f.  96. 
7.  abgehandelt  worden;  bei  gefunten  lebentigen  leib, 
0  ich  zu  kirchen  und  llrafl  wol  gen  mot:ht,  heiBt  es 
L  B.  9,  2»l  (a.  1455.)  Zuweilen  wird  beftiinmt,  was 
en  Ubergangenen  verwandten  hinterlaUen  werden  muB, 
.  b.  in  der  angefiihrten  urk.  von  1324:  fo  mach  hei 
ne  rorende  have  geven,  wem  hei  will  binnen  echt,  uppe 
fpcw  hovede  (fieben  Iliicke  vieh),  de  weder  de  argellen 
och  de  beiten  fin,  dei  folen  Haen  tor  ervetale,  Kindl. 
ttrigk.  382. 

.  erhrecM  des  fiaois,  Heimfallendes ,  erblofes  gut, 
ma     caduca^    altn.    danarfe    uud    dayiafe'^)  ^    fchwed. 


ingr    in    der   Gautreksfagu   p-  1 1 ,    oder    landgraf  Philipp    (oben 
474)  und  der  graf  vou  Naribou. 

*)  Biorn  hAt  bride  formen  uud  erfterc  mit  langem,  letztere  mit 
iirzem  a;  die  ahleitung  nocli  nicht  recht  augekliirt,  das  com- 
onierte    danar  fcheint   ein   fnbft.  dan    vorauszufetzcn,    vou   d&inn 
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fcbeitit  auch  nur  die  babe  juiiger  uder  alter  biiy;ellolze 
aas  den  geringeren  (tanden,  vaterloler  niid  unehlicber 
leute  zu  verfallen,  meifi.  auch  erll  in  ermangeluiig  naber 
rerwandten.  Wan  eine  ledigc  perfon,  heiBt  es  in  pfal- 
zifchen  amtsbericbten,  (le  feie  bevorniuiidt  oder  nicbt, 
abllurbe  und  kein  ledig  gefchwiilert  oder  erben  zu  uf- 
ileigender  linie  binterlieSe  und  kein  freiwillig  ufgabe  ge- 
than,  fo  iJl  alsdann  a!le  delTen  verlaftenfchaft  Pfalz  erb- 
lich  heimgefallen.  Ainbt  Starkenburg  bericht,  es  fei  alTo 
kerkommen,  wann  ein  ledig  perfon  lliirbe,  die  fei 
gleich  jung  oder  alt^  erwachfen ,  unmundig  oder  ein 
pupjll,  er  babe  feinen  verHand  zu  teJlieren  oder  nicbt, 
und  verleflt  weder  bruder  noch  fchwelter  von  beeden 
banden,  fo  feie  feine  verlafienfchaft  alle  Churpfalz  (obne 
wafi  feine  nechite  Creundt  auK  gebuhr  erhalten)  heim- 
gefallen;  jedocb  werde  es  leidHcher,  als  wan  es  ge- 
wachfen  hagelldzen  gehalten.  Im  Lindenfelfer  falbuch 
von  1589  llehet:  kageftole  irt: ,  wo  ein  ledij^e  perfon,  lie 
fei  bevomiundt  oder  nit,  abllurbe  und  kein  ledig  ge- 
fcbwiftert  oder  erben  in  auffteigender  linie  hinterlaSt. 
Niederfachfifche  weisthiimer  reden  nur  von  alten  hage- 
ilolzen,  die  Ge  voin  50.  oder  51.  jahr  an  rechnen  (oben 
f.  225):  wen  der  hofIU)lte  geftorven  is,  alle  fin  wol  ge- 
wonnen  guet  (wird  znerkantj  den  herm  unde  dat  arf- 
guet  den  frtinden.  Witzenmiihlenr.  Jj.  2 ;  und  fo  er 
(nach  diefer  zeit)  verltcirfe ,  fi-hulde  fin  nagelaten  gut  an 
de  heeren  verfallen  fin.  Ohlsburger  probfbeirecht  g.  4. 
Nach  Scbottel  de  fmg.  jurib.  cap.  1.  pag.  10.  werden  an 
einigen  orten  63  jahr ,  6  wocben ,  2  tage  gefordert. 
Wann  der  ledigen  knaben  oder  jungfrauen  einer  nach 
verfcheinung  der  50  jabre  unverhi'irathet,  desgleit-hen 
ein  witwer  oder  witfrau  nach  ausgang  von  30  jahren 
unverandert  und  ohne  leibeserben  niit  tod  abgegangen, 
die  erbet  die  herfchaft  Alberfpach  (in  Schwaben)  am 
fahrenden  gut  und  nicht  am  liegeiiden»  es  fei  denn  eigen ; 
vater ,  mutter ,  gefchwiller  und  andere  blutsverwandten 
erben  nicbts.  Befold  f.  v.  hagellolzen,  und  Dietherr  in 
den  zuffttzen  bemerkt  aus  Ad.  Keller  de  offie.  jurid.  po- 
lit.  p.  431 :  in  landgraviatu  nellenburgenfi  accipit  tifcus 
bona  filiorom  facerdotmn  (pfatfen kinder)  et  alioruin  no- 
thoruxD,  fporiomm  et  baltardonim,  vocanturque  antiquitus 
hageftoi^cn. 


i.    ftfanlich   dem   fifcalifchen  erbrecht   ift   die  wegnahme 
bejthaupts  (oben  f.  371.) 
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reksfaga  ill  erll  in  fpaterer  zeit  abgefaBt  worden  (Mtlller 
2,  583.  584),  allein  ihr  ganzer  inhatt  und  namentlich 
diefe  nirgend  fonll  aufbewahrte  nachricht  von  dem  tet- 
ternis  Hapi  tragen  das  geprftge  echter  ^  unerdichteter 
fage. 

2.  die  fchon  viel  mehr  hiltorifche  Olafs  Tnggvafonar 
faga  cap.  226.  (tfaf^il2,  225 »  enthalt  ansdrilcklich,  daB  zur 
zeit  ilrenger  kalte  und  hungersnoth  auf  Island  in  offe- 
ner  volksverfamiiilung  befchlofien  wurde,  alle  greife, 
lahme  und  /ieche  luenfclien  aufjsugeben  und  verhun- 
gern  zu  lafien;  var  pat  dcemt  a  famqvAmu  af  herads- 
mdnnum ,  at  fur  fakir  fultar  ok  fva  mikils  halla?ris  var 
leyft  at  gefa  ui)p  gamalmeiini  ok  veita  enga  biorg,  fva 
{>eiin  er  lama  voro  edr  at  nockuro  vankeilir  ok  eigi 
fkyldi  herbergja  pa.  Damals  fieng  fchon  das  chriften- 
thum  an  einzudringen  und  die  ausfuhi'ung  des  graufa- 
men  bcfchlufies  wurde  hinteitrieben.  Dali  ihm  aber 
&hnliche  und  ausgefiihrte  irn  tieferen  heidenthuni  vor- 
hergiengen,  hlBt  Tich  nicht  bezweifeln.  In  der  Viga 
Skutus  faga  macht  bei  Ilrengem  winter  Liotr  den  vor- 
fchlag ,  die  kinder  auszufetzen  und  die  grei/e  zu  todten. 
Mailer  1,  264. 

3.  aucb  die  Heruler  todteten  ihre  greife  und  kranke: 
omf  yoQ  ffiQdfiKovatv  ovif  voaovohv  athoTg  fitth- 
uvay  ^li?**'  olXX*  ifTStSdv  ug  avrwv  f  X^Qff  ^  v6ao)  dXtpij, 
inctfayit^Q  vi  iytftto,  jovg  ^t*yyeVfTg  ahflOx^ai,  on  fa';^<ota 
i{  dvi^Qoirttav  avtov  d<pavi^Hy  *  ol  di  ^vXa  nolXd  eg  f^iya 
u  vi^fOQ  fvvy^aavxeg ,  xa^iaarxig  ts  tov  dv^gtanop  iv  i^ 
\<ov  ^vltav  vniQpokfj,  twv  uva  *^EqovX(ov,  dXXdiQtov  fiiv  to*, 
(Tiv  ^t(fi6im  nag*  avtdy  Sne^noy.  ^vyytv^  yd(f  axixm  %dp 
fftov4a  (Jya*  ov  &SfAtg.  innddv  de  avioTg  6  tov  fvyytvovg 
(poyf{*g  inavijsh^  ^vfinavta  ixatov  avtiata  td  ^vXa,  in  ttZv 
iaxdtuy  dg^cifMeyot.  navffafAivr^g  ts  avtoTg  i^c  (fXoyog, 
IvXXdfayng  td  data  tona^avtUa  tij  yfi  stgvnrov,  Pro- 
copius  de  bello  goth.  2,  14.  Bemerk'enswerth  iH ,  daJi 
ein    fremder,     unverwandter     den    todeslloft    ausfUhren 
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fpfttere  fpuren  der  litte,  alte  und  kranke  umzubrin- 
gen,  finden  fich  in  Norddeutfchland.  das  brcmer  wb. 
1,  267.  2,  887.  ftihrt  die  redensart  an :  duuk  unner 
(kmup  unner,  kruup  unner)!  di  welt  is  di  gram! 
welche  man  an  bejahrte  leute  richtet;  fie  zielt  auf  ein 
lebendigbegraben  oder  erfaufen  bin.  Am  Harz  und  in 
Wedphalen  geht  fie  gleichfalls  im  fi^hwang,    vgl.  deutfche 
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p.  xa,  137-139  aus  dem  lande  Calonach.  Das  gedicbt 
ApolloniuB  von  TjTlant  z.  11119: 

■      Agrotte  und  Warcenionei 
di  GDd  ires  mutes  frei, 
di  edeln  auf  der  erden, 
wanne  die  alt  werden, 
di  prennent  li  ze  pulver  gar 
u.  fendent  di  zu  ftuppe  her  u.  dar. 
ain  ander  lant  ftoBet  dar  zue, 
nu  merket,  wie  das  volk  tue, 
wan  fi  nu  zu  alt  find 
fo  fchlecht  man  Q  als  di  rint; 
mit  wirthfcbaft  a.  mit  fcballe 
efient  li  den  leichnam  alle. 

8.  auch  den  eindruck  diefer  ^(reuel  foil  das  beifpiel  der 
R6mer  mildem.  Feftus  fchreibt:  depovtani  fenea  ap- 
pellabantur,  qui  fexagenarii  de  ponte  dejiciebantur.  *) 
und:  fexagenarios  de  puntc  olim  dejiciebant  .  .  .  funt, 
qui  dicant,  ob  inopiam  cibatus  coeptos  fexaginta  anno- 
nim  homines  jaci  in  Tiberim  ...  fed  exploratiJTimum 
illud  eft  caufae,  quo  tempore  primuni  per  ponlem  coe- 
perunt  comitiis  fuffragium  ferre,  juniores  conclamuve- 
nuil»  nt  de  ponte  dejicerentur  fexagennrii ,  qui  jam 
nullo  publico  munere  ftingerentur.  Cic.  pro  Sext.  Rofc. 
cap.  35:  babeo  etiam  dicere,  quem  contra  morem  majo- 
nun,  minorem  aniiis  LX,  de  ponte  in  Tiberim  dejecerit. 
vgl.  Niebuhr  2,  286.  287. 

9.  die  deutfche  gefchicbtfi  kennt  kein  beifpiel,  daQ  feifr 
der  einfiihrung  des  cbriftenthums  abgelebten  eltern  ein 
freiwilliger  oder  gewaltfainer  tod  widerfahren  ware. 
Jenem  heiteren  fprung  des  alten  vom  felfen ,  nachdem 
er  den  kindem  alle  feine  habe  vertheilt  hat,  gleicht 
aber  doch ,  was  im  deutfohen  recht  das  feizett  auf  den 
aUen  theil  heifit.  Der  vater  lalit  lich  gleichfam  bei 
lebzeiten  beerben,  er  tritt  den  kindem  fein  vermogen 
ab  und  zieht  fich  in  eine  ecke  am  heerd ,  in  ein  enges 
flflbchen  zuriick  ,  wo  er  feine  letzten  tage  verleben  will ; 
den  freien  brand,  eine  leibzucht,  eine  pfrtinde  hat  er 
fich  vorbehalten.  Item,  die  olderen  beholden  altydt 
oeren  andeel  in  gudere  tegens  de  kinderen  und  den  kin- 
derheert.  landr.  van  Weilerwoldinge  §.  23  (pro  excol.  4, 
34.)     Strodtmaan    bemerkt   f.   v.   unnerJhcerdt:    bank   bei 


*)  de  pont«i  wie  von  dem  attemis  fUpi. 
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DRITTES    BUCH. 

EIGENTHUM. 

AUgemeine  benennan;;en  fiir  den  begriff  von  dominmm 
find  1.  goth.  aigin  {oMa)  ahd.  eikan ,  tihd.  eigen  von 
aigan  (*X"*'»  tenere,  habere)  woher  auch  das  ahd.  eht^ 
agf.  ajht  2.  das  adj.  goth.  fves  oder  fvel'ata  (pro- 
prium) ,  ahd.  fuas ,  fuafa;;.  '^)  3.  abd.  hapa ,  hapida, 
mhd.  habe ,  nhd.  habe ,  von  hapen  (habere).  4.  ahd. 
kuot^  guot,  rahd.  guot,  nhd.  gut,  pi.  gUter  (bona),  vgl. 
fchwed.  din.  gods.  5.  goth.  auds ,  ahd.  ot,  agf.  eiid, 
altn.  audr  (opes),  wovon  die  adj.  audags,  otak,  e^dig, 
audugr  (opalentus,  begiXtert.)  6.  das  nhd.  venmgen 
ift  dem  hit  facultas  nachgebildet  und  in  diefem  fiiin 
&aher  ungebrauchlich.  Beinerkenswerth  fcheint,  dafi 
der  altdeutfchen  fprache  fubftaiitivifcHe  ausdrilcke  fUr 
dominus  im  (Inne  von  eigenthumer  mangeln,  fie  muB 
fich  der  participien  aigands ,  eikanti ,  eigandi  oder  ha- 
bands,  hapenti  bedienen;  das  fchwed.  egare,  dan.  ejer, 
ifl.  eignarmadr,  nhd.  eigenthtimer  find  fpftteren  ur- 
fpnings;  alter  konnte  eigner,  eigeniine  fein;  altn.  hand- 
hafi  iJt  der  bloBe  befitzer  (mantenedor.)  frauja  und  he- 
riro,  herro  bezeichnen  Itets  douiinus  (gebieter)  iin  ge- 
geoTatz  zu  fervus  und  wir  durfen  wolil  heutc  fagen : 
der  herr  des  ackers ,  des  pferdes  (1^  proprictaire  du 
champ,  du  cheval)  nicht  aber  ahd.  heriro  des  acchares, 
des  hrofl'es.  Sakha  far  res ,  als  gegenltand  des  eigen- 
thums,  findet  fich  fchon  in  der  alten  ilberfetzung  des 
capit.  von  819.  §.6,  die  gewohnlicbere  bedeutung  ill 
caufa ;  wahrrcheinlich  gait  auch  miht ,  goth.  vaihts  in  je- 
aem  linn. 

Alle  habe  zerfallt  in  zwei  hauptarten,  in  liegendr, 
(felte,  nnbewegliche)  und  fahrende  (lofe,  beweghche), 
jene  nach  altllrengeni  recht  kann  nur  freien,  diefe  auch 
unfreien  zuHehen,  jene  nur  feierlieh,  diefe  auch  unfeier- 
lich  auf  andere  iibergehen ,  jene  nur  von  mannern, 
diefe  auch  von  frauen  ererbt  warden. 


*)  Soeft  in  Weftpbalen,  Ut  Sufatom,  altl^hf.  Softlat. 
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738.  870.  1318.  1350.  1364.);  de  alode  parentam.  trad, 
fold.  1.  49;  ex  alode,  de  alode,  de  alodo  meo.  Neugart 
nr.  69.  96.  103  (a.  778.  786.  788)  etc.  ZuTammenTetzung 
von  al  (totus ,  integer)  und  (id  (bonuni) ,  foviel  wie 
al-eigen,  mere  propriuin;  die  ahd.  form,  ware  alaot  oder 
alot,  die  agf.  alei'id,  die  altn.  ataudr,  aber  keine  derfelben 
begegnet.  •)  das  wort  verbreitete  lich  ans  den  Mnki- 
fchen  gefetzen  in  das  thiirin^ifche,  bairifche  und  in  ala- 
mannifche  urkunden,  welche  daher  d  nicht  mit  t  ver- 
tftitfcluen.  Franzdf.  aleu ,  franc  aleu.  Das  frank,  od, 
odiB  mag  fem.  gewefen  fein,  das  altn.  und  agf.  ill  mafc. 
in  dem  capitul.  a.  807.  §.  7.  wirklich  auch  alodis  mftnn- 
lich  gebraucht. 

9.  terra  jdlica,  lex  fa!.  62 ;  der  eintluii  frankilcher  herr- 
fchaft  und  gefetzgebung  fcheint  es  freilich  i^u  rechtfer- 
tigen ,  dali  diefer  ausdruck  auch  in  andem  landeni  fur 
den  begriff  des  reinen  eigenthunis  gebraucht  wurde, 
Beifpiele:  de  terra  falica.  Neug.  nr.  70.  (a.  778);  unum 
agram  falicum.  ib.  nr.  244  (a.  830);  hobam  unam  cum 
terra  falica.  ib.  nr.  356  (a.  854) ;  terrain  falicam  et  man- 
fos  IL  ib.  nr.  505  (a.  877);  cuni  falica  terra,  ib.  531 
(a.  882);  falice  telluria  III.  manfos.  Spilckers  beitr.  1, 
133  (a.  1033);  de  falica  terra.  Wiganda  arch.  2,  5;  ygl. 
Haltaus  1582.  Indeflen  wird  dies  ten'a  falica  in  gloil*. 
flor.  982'  Uberfetzt  fMani  und  fo  liell  man  auch  in  al- 
ten  urkunden,  z.  b.  duos  felilant.  Meicbelb.  nr.  464;  de 
pratia  carradas  LXXX.  de  falilant  jugeres  CXX.  ibid. 
662;  es  mag  alfo,  wenigllens  in  den  lueiJlen  fallen,  nicht 
das  echte  eigenthum  bedeuten ,  fondern  die  teira  cuiia- 
lift,  dominicalis.**)  vgl.  felehnl'  (curtisj  gl.  [jindenbr. 
994*.  falhof,  falland  Oberl.  1350.  felhube  cod.  laurish. 
nr.  2257.  felifochan  (hausfuchen)  lex  bajuv.  10.  und  was 
unten  tiber  fala  (traditio)  gefagt  werden  foil 

10.  terra  aviatica,  hereditas  aviatica.  lex.  ripuar.  56,  3. 
hereditas  paterua.  lex  alara.  57;  agf.  faderedd,  ahd. 
vatereigan.  patriraonimn. 

11.  folclatui  im  gegenfatz  zu  bocland.  leges  Edv.  2;  d.  i. 
reine  alod ,  ini  gcgcnfatz  zu  hcneficlum ,  lehen.  vgl  das 
frief.  cAplond.  und  boclond.     Af.  p.  15. 

12.  im  mittelalter  bediente  man  fich  des  verltarkten 
durchflachi    eigen;    ahd.    ill    zi    diirflahti,     doruhflahti 


*)  w&ro  es  romanifch?   aber    wie    folgt  es    aaa   lai  adlocare, 
adlaadaieV 

••)  Eichhorn  rechi«g.  §.  84*'  not.  e. 
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blutrache,  gegenTeitif^er  fchutz  und  friede,  gleiches  recht 
und  gericht,  aus  ihnen  kann  man  uuch  die  altede  ge- 
meinfchaft  des  grundeigenthums  leiten.  Nur  darf  diefe 
nicht  zu  viel  ausgedehnt  werden.  In  der  vermehrung 
nnd  aufibreituiig  der  familien  liegt  zwar  ein  bindendes, 
zugleich  aber  auch  trennendes  princip ;  je  mehr  nachfte 
verwandte  geboren  werden,  dedo  weiter  ab  rilcken 
die  femen ,  jeder  fohn  ,  der  feinen  eignen  haushalt  be- 
ginnt,  llrebt  nach  abfondernng.  jede  erbfchaft  zwifchen 
gleich  berafnen  zieht  theilung  der  habe  nach  fich,  und 
eben  weil  die  fahrende  getbeilt  werden  muli,  wird  auch 
die  liegende  dergemeinfchaft  willigentbunden.  Ich  nehme 
danuu  fchon  in  deni  friihellen  Dinitfrliland  zwei  gleich 
nothwendige  richtungen  an,  die  eine  geht  auf  erhaltung 
der  genoftenfchaft  am  grundeigenthum,  auf  deffen  verein- 
zelung  die  andere. 

2.  in  diefen  widerlh'eit  greifen  grade  noch  zwei  ver- 
fchiedene  triebe  ein.  Das  vo!k  lebt  von  viehzucht  und 
ackerbau  und  auf  fie  bezieht  (ich  alle  wefentliche  arbeit. 
nun  iH  es  einleiichteiid ,  dafl  deni  hirten  an  der  ganz- 
heit  des  landeigentbums  gelegen  fein  muB ,  dem  bauer 
an  der  vertheilung.  Jener  braucht  anveranderliche  trif- 
ten ,  wiefen  und  walder  zu  weide  und  maft ,  gleich  I'ei- 
ner  herde  gedeihi  die  mark  nur  durdi  zufammenhalten. 
dem  ackemiann  liegt  die  tiur  recht .  welche  feinen  hof 
nnigibt  und  die  er  durch  zftune  vor  alien  nachbarn  ein- 
friedigen  kann;  fein  ptiug  fahrt  einfani ,  das  gelingen 
feiner  wirthfchaft  hangt  von  verl'uchen  ab ,  die  er  auf 
e  hand  anflellt.  Beider  des  vichziichters  und  pfiii- 
rs  verhaltnis  hat  diefelbe  naturnothwendigkeit,  nur 
06  gefchichtlich  jenes  vorausgieng,  diefes  nachfolgte.  *) 
wir  treffen  alfo  ungetheiltes  eigenthuni  und  getheiltea 
nebeneinander  an,  das  ungetheilte  alterthiimliclier  und 
veraltender;  im  verlauf  der  zeiten  weicht  der  wald  dem 
acker,  das  vieh  dem  getreide.  Ftir  uiiferrechtsalteithum 
hat  die  betrachtung  des  gefammteigenthums  afienbar  ho- 
heren  zeiz. 


I    f€in< 
doA 


*)  aofl  Tacitus  IftBt  (ich  feiae  anficht  nicht  beweiren;  aber 
feine  duokle  ft«lle  aber  der  Deutfchen  feldwirthfchaft  Germ.  26. 
Tgl-  mit  CaeOiT  B.  O.  6,  22  befteht  tiberbaupt  nicht  vor  der  aus 
Tieleo  grilnden  wahrfcfaeinlichen  annahme,  daB  fchon  damaU  unter 
deo  Deutlchen  feltes  und  gtiregelten  grundeigenthum  gait,  die 
agri  ab  univerfia  per  vicea  occupati ,  die  arva  per  annoi  mutata 
find  kaam  auders  zn  erkl&ren  al^  durch  gemeinland. 


fpater  wedereiba  Schannat  vind.    1, 
lich  verderbt   in    wetterau;   wingart 
lies  odeiiwalder  gaus  (acta  pal.  7,  29 
ich  dip!  langobardifchen   anthaib ,    bai 
bei  Paul.   Diac. ;   ferner  das  ahd.  p 
in  den  coiupof.  trabant,    teiJterbant; 
findet  man  para,   z.  b.  Albunes   pan 
ill   bei  L'If.    linies,    fo   wie    das  agf. 
minus  ,    mearcland    confinium  ,    das 
nium.    Diut.  1,  499*'  51 5»,  marca  T. 
1 7 ;    extra  marcham  vendere ,    lex  al 
mit  extra  terminos  oder  extra  prov 
48,  I ;  fines  vel  marcas.     Neug.  nr.  I 
zeichnet  al/o   Srtliche    abgrenzung,    o 
begriff    von    gemeinfchaftlicbem    grui 
enthalten.    So  heiUt  es  in  Eccards  Fi 
ducere    marrham    (fines)    wirziburgan 
gau  hat  feine  eigne  mark,   z.  b.  trad. 
falagewe  et  in  marcu  falagewono.      C 
gen  im  gau  mehrere   einzelne    marken 
ten  Salagewi  fanden  lich  die  \illae  W 
nunga,    darum    wird   gefagt:    in   win! 
hrannungero  marcn.    tr.  fuld.  1,  14.  ] 
falagewe,    in   villa   kizziche    et  in  mi 
alien    deutfchen   gegenden    fcheint    d 
alaniannifche    urknnden,    oHfrankifche 
gewahren  ihn  allentbalben ,    vgl.  heric 
rinwilare  marca ,  liafmchavarro  m. ,    c 
[orahero  m.,   cilleflatarro  m. ,   kebera 
Jovarro    m, ,     che7.elincbeinium 
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eommarchien,  wie  auch  Tehon  die  lex  bajuv.  11,  5.  16, 
2.  21 ,  11  vora  conunarclianus ;  alii  coiniiiarLaiii  Mei- 
chelb.  Tir.  129.  tradimus  connnarchiain  iioflram  in  loco 
qui  dr.  Ried  nr.  14  (a,  808} ;  haec  funt  nomina  eorum, 
qui  cavallicaverunt  iilara  coiumarcam.  id.  20  (a.  819), 
mehr  das  wort  filr  die  fache,  als  ortlicher  name,  wes- 
halb  kein  genitiv  voraiislleht ;  es  deutet  auf  genieinf(*haft 
bin ,  kann  aber  auch  was  unfer  heutiges  gemarkung 
ausdrlicken.    tannaro  uiarcha  hat  Meichelb.  nr.  837. 

4.  natflrlicbe ,  altelte  grenze  war  aber  der  wM  ond  in 
eichcn  wurde  das  zeichen  gebauen,  ungeheure  waldun- 
gen  erllreckten  fich  durcb  die  meiften  theile  dea  iandes, 
an  mancher  Ilelle  lief  das  eichhornchen  Geben  meilen 
tiber  die  baume.*)  Zwifchen  den  w^iUiern  auf  dem  ge- 
iilde  fiedelten  leute  an.  Daruni  iiUliert  fu'.h  der  aus- 
druck  inarca  von  f e  1  bH  dem  b egii tie  111 va :  ego  trado 
terrain,  filvam  et  illam  tnarcam  licut  ell  mea.  trad.  fold. 
1,  5;  in  villa  pleihfeld  marcam  in  (ilvis  juxta  ripam  flu- 
minis  moins.  eaed.  1,  14;  de  lilva  ajmd  Selem  (ita,  quae 
vulgariter  mnrcha  vocatur.  Wenk  :i,  160  (a.  12G1);  in 
corainunem  Qlvaiu  civium ,  vulgariter  vocatam  hoUnmrh, 
Vogt  men.  ined.  p.  572;  Haltaus  1316  hat  mehrere  be- 
lege  gefammelt ,  worin  iiiarcha  geradezu  fUr  wald  Iteht, 
ich  erinnere  an  die  filva  luarciana.  VuUig  entfcheidend 
iA  das  alln.  vwrk  (gen.  niarkar),  das  nicht  mehr  terminus, 
fondern  eben  filva,  nemus  bedeutet.  Da  nun  bis  auf  die 
letzte  zeit  die  tiberbleibfel  alter  gomeinrchaft  an  grund 
und  boden  vorzugsweife  marktn^  markeinigHngfn^  markge- 
noflenfchafteii  heiCen,  fo  kann  iiber  den  fchicklichHen  aua- 
druck  ftlr  das  verhaltnis  des  gefammteigenthums  kein 
bedenken  walten. 

5.  ea  war  nicht  der  einzige.  Altn.  fagte  man  almeti' 
ningr  fUr  communitas  Uberhaupt ,  dann  auch  fUr  fun- 
dus communis.  Gula]).  450-405 ,  in  den  fchwed.  gefetzen 
ailmdnmng  pafcua  aut  filvae  communes,  almennlngs 
mijtk  filva  publica.  GulaJ).  454;  cdnienmngs  vegr  \ia 
publica.  Dem  linne  nach:  allra  manna  miirk**),  vegr, 
aller    leute    weg ,    wald ,    ahnlidi    dem    J>iodvegr    (volks- 

.)    In  Schwaben   und  in  der   Schweiz  heiflt  nun  all 


*)  TolkstoRBige  umrcbreibanp:  bier  in  HelTen  fiir  einen  groBen 
wald;  in  fcbwed.  voUceliederzi  b^ufig  trettimila  ikog  1,  6.  9.  19. 
tolfmUa  fkog  I,  116. 

**}  aldra  Ofitha  mark.    Veftg.  mandr.  12. 

Grimm's  D.R.  A.    S.Ausg,  li 


— Ji»*»        X  f       f\Mi  ■■■Mi  W        SBl*-t      "bairb       Ml^aUT      i 

jviiiein,  fo  daA  es  gemeiotrifti  gc 
wnzu  aach  das  niederfachl.  tneente 
und  dietmarfifche  meenmark  Itimmt 
19.  Den  Angelfachfen  hiefi  l^o^ 
pafcuum,  ou  gcmcenre  Usfe  in  commt 
41.  Edg.  fuppl.  §.  17.;  granmL  2,  ' 
lafneo  der  lex  bajuv.  21,  11  in  caJal 
ches  dann  genau  dem  comnuLrcani 
hat  bei  feiner  vergleicbang  Dint 
tiberfehen. 

6.     woa  gehort  nun  eu  der  mark? 

wald,  flflBe  und  bacbe  dorch  den  i 
angebaute  wiefen  in  ihin  und  urn  ih 
gevogel  und  bienen.  Nicht  in  ihr 
wohin  pfltuj  und  /enfe  gehet  (oben 
parten,  ubitbaume,  der  an  den 
wiestrnind,  die  haofer  felbft.  Oft  ifl: 
mark  und  acker  (treitig  und  was  bal 
gerechnet  werden  follte  war  ohne  : 
nen  <zfgeiiden  fehr  abweichend  beftii 
mehrfai;he  benennnngen  einzelner  1 
fmn  und  gebrauch  nach  ort  und  zei 
unterfucht  worden  ilt;  andere  pfleg 
gelten,  dafi  tie  zu  mark  oder  zu  i 
den  dUrften.  ich  wilt  bier  nur  < 
feJdf  anger  und  aue  anfuhren.  ? 
las  verdeutfcht,  was  die  lex  Vilig. 
et ,  ager ,  campus  **) ,  fdfya  ?  unl 
CTJfcen  okrs    und    Kaifi^    wie 
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,  25;  bald  durch  land  Luc.  14,  IS;  bald  durch 
hai^i.  Matth.  6,  28.  30.  Luc.  15,  15.  17,  7.  Irre  ich 
nicht,  fo  hat  hcide  ftets  den  be^riff  von  unbebautem 
laiid,  worauf  gras  und  wilde  bliunen  wachl'en  (Walth.  75, 
13) ,  feld  ill  allgeujeiner  und  kann  auch  urbarem  lande 
zokommen ;  beide  feld  und  Iieide  llehen  dem  wald  entge- 
gen  (heide  u.  wait.  Walth.  35,  22.  42,  20.  22.  heide, 
wait  u.  velt  ib.  04,  13-10.  in  felde  joh  in  walde  0.  I. 
1,123.  ze  velde  u.  niht  ze  walde.  Walth.  35,  18.  Lampr. 
Alex.  4966.)  A>iger  fcheint  grasbewaclifen,  wie  die  heide, 
nnr  geringeres  umfnngs;  das  altn.  tmgi  (pratuni)  das 
felbe;  \ielleicht  Jlehen  beide  mehr  in  anbau  und  pflege, 
al&  die  wilde  heide.  Das  altn.  vdtujr  full  ein  gehegter 
weideplatz  fein,  ihra  entfpricht  das  alam.  tctmg  in  vielen 
ortsnaiuen  ,  z.  b.  afl'altrawangun  ,  nur  lehrt  fchon  diefes 
beifpiel,  da&  der  wang  init  obltbaumen  angepUanzt 
wurde.  Auf  das  getheilte  eigenthum  wiirde  ich  daher 
acker,  wang  und  anger,  auf  das  uiarkverhaltnis  wald 
und  heide ,  auf  beide  nach  umltanden  feld  und  wiefe 
beziehen.  Den  uiai-kgerichten  Itehen  waldgerichte  und 
in  Weftphalen  auch  heidengerichte  zur  feite.  In  der 
Wetterau  wird  das  markgat  in  boden  und  fchar  unter- 
fc'hieden.  Meichfner  2,  725.  932 ;  nianfus  qui  Icharhube 
dicitur  bei  Gudenus  1,  700  (a.  1277) ;  vergleicht  man 
fcara  in  den  oben  f.  317.  3l8  beigebracbten  urkujiden, 
fo  erhellt  zwar  beziehung  auf  wald  und  mark,  aber 
it  die  verfchiedenheit  vom  hodcn  ;  follte  letzterer  den 
lotlichen  wilden  grund ,  fchar  den  theil  der  mark 
sdrllcken,  welchen  einige  pflege  und  arbeit  (z.  b.  be- 
pflanzung  mit  jungen  (tammen)  zu  theil  wird?  Eben- 
fals  in  wetterauifchen  marken  finde  ich  abgeHeinte  acker 
and  wiefen  unter  dera  namen  /chutibatui,  fchutsbann 
der  mark  entgegengefetzt  Meichfner  2,  688.  692;  mit 
fchatzbann  foil  landfiedelgut  gleichviel  fein.  ibid.  917. 
918;  es  haben  die  Griifchlag  eigen  jchntzhann  auQer 
der  mark  abgelleint ,  aber  in  der  mark  nichts  das  abge- 
Ileint  fei.  ibid.  2,  8'J5;  die  fchciffen  antworten:  was 
mark  u.  wahi  fei ,  das  wollen  lie  handfelligen  und  hel- 
fen  es  faalten ,  was  aber  fchuteband ,  als  wiefen  und 
ftckcr  feien,  da  wiiilen  fie  in  markergericbt  nicht  ant- 
wort  aber  zu  geben.  ib.  2,  690 ;  holz  fei  mark ,  aber 
ftcker  u.  wiefen  fei  fchutzband,  folches  raOg  einer  dem 
andem  zu  kaufen  geben.  ib.  2,  700 ;  es  fei  die  brflcke 
fHork ,  denn  das  wafier  und  boden ,  dariiber  die  brucke 
gelegt,    mark  u.    nicht  IcImUbann  fei.    id.  2,  891;  das 

Ii2 
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tcaldmark  eine  weitere  gaumark  oder  frldmarlc  voraus,  die 
zuit  ibr  zafammenhangt. 

T,     es   ill   fchwer  die   einrichtunj?  der  alten  markvereine 
zn  foliildern;   unfere    gefetze  enthalten  nur  fparfame  an- 
deutun^en ,    das    recht   bildete    fich  zwar  nacli  deiii  her- 
Vcoramen    aber   autonomifch  fort,     erfl;  als  das  mittelalter 
■\-oruber    war    wiirden     luarkweisthilmer     aiifgefchriebeii 
und     von    ihnen    ifl   wahrfcheiiilifh  nur  ein  geringer  theil 
t^rhalten   und   bekannt   piMiiacht.     Zu   dieler   armnth    der 
cjuellen    tritt    Keographifchi^   ueificherlieit.       niemand    liat 
lanterfucht,    wie  viel   und  welche  markgemeinfchaften  de- 
nen    an   feit«   gefetzt   werdeii   konnen ,    die   wir  aus  den 
Aveisthiimern    erfahren,     nieuiand     nach    kennzeidien    ge- 
forfcht ,    an    welchcn    fie    vielleicht  nocli  zu  errathen  wa- 
xen.    Es   ill  weder   glaublich ,    daU  in  jeder  unterabthei- 
lung    der    gauen ,    welcher    alte    urkunden     den    namen 
xnarca    beilegen ,    audi   gemeines    waldeigenthura  gcgolten 
habe ,    noch   daft   es  in  gegenden,    die  fokher  benennung 
entbehren,    viiltig   unbekannt  gewefen    fei.     in  jenem  fall 
kann    niarca    fehr  oft   nicbts  als   .in*enze  ganz  vertheilter 
grundlliicke  bezeichnen ,    oder  wenigltens  oft  den  unter  t> 
entwickelten    weiteren   finn   neben    deni    engeren    haben. 
Yon    befonderra   nutzen  mttfte    fein ,    wollte  jemand    alle 
aus^emachten   nmrken   auf   einer  landrarte  zufanimenllel- 
len:     unfeblbar    zeigen    ficli    die   nif^iflen    in    Wellphalen, 
am   Rhein,  in    der   Wetterau  uiui    iin    nardliclien    theile 
Frankens. 

8.  wefentliche  gnindlage  jeder  folehen  mark  i!>,  ein  «ra?d, 
nehme  ich  an,  die  meillen  gi-otien  waldungen  Deutfrh- 
lands,  die  hemach  von  den  fUrllen  als  regal  behandelt 
wurden  foben  f.  247.  248),  miigen  friiher  gemeines  mark- 
gut  gewefen  fein ,  dcnn  ihre  austheilung  in  jtrivatbefitz 
ijl  nicht  wohl  denkbar  und  wfirde,  wenn  lie  eingetreten 
wfire ,  ihre  fpatere  regalitat  unmiiglich  gemat-ht  haben. 
Ohne  zweifel  gab  es  auch  in  frUfter  zeit  fchon  ver- 
thelites  waldeigcnthum ,  zumal  in  den  handen  der  edeln 
und  vieler  freien,  wic  zahUofe  urkunden  darthun,  worin 
walder  verAuflert  werden.  In  der  lex  Viiig.  lallen 
flch  die  wort-e:  filvae  doniinus  VIII.  4,  27.  filvam 
alienani  VIII.  2,  2.  de  filva  fua  VIII.  3,  8.  5,  I. 
nicht  misverftehen :  anch  de  alterius  filva  in  lex 
bajuv.  21,  11,  in  filva  alt.  1.  fal.  8,  4.  eben  fo  wenig; 
filvula  aliorum  poteftate  fegregata.  Neug.  554  (a.  885). 
Allein  der  gegenfatz  bleibt  nicht  aus,  diefem  alte- 
rius   filva   folgt:    nifi    comnutrchuntts    Gt;     in    lilva   cmn- 
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edler  oder  fOrHen  iiber.  Er  hiefl  kerr  oder 
^    3er    mark,    oherficr    marker ,    oht^-fler   markrkhttr^ 

Weflphalen  auch  holtgrcvc.  oberiter  heiT  und  wald- 
ite  der  Oberurfeler  mark  war  z.  b.  der  herr  von  Ep- 
jin  und  zwar  ein  gebomer.  Wir  wifen  min  herren 
►n  Falkenilein  fur  einen  rechten  gehorev  foul ,  nif  vor 
nen  gehoreu  fold,    die    wile    das  er    den  inerkern  recht 

ebin  tut,  fo  ban  fie  in  lieb  u.  wert,  dpile  er  aber  den 
erkern  nit  recht  u.  ebin ,  fie  mocblin  einen  aiidern 
tzen.  Bibrauer  w. ;  er  (zeuge)  halte  coniitem  (banovien- 
ro)  ftlr  keinen  erkieflm  fondem  einen  ijehorneu  mar- 
irherm  (der  babenbaufer  m.)  von  feinen  urnltcn  bero. 
eichfner  2,  895.  GroBe  marken ,  die  fioh  wolil  aus 
ehrern  kleinen  zuTammenge Imogen  batten  ,  erkannten  oft 
vei  berni  nnd  vogte  Uber  iich ,  mit  gleirbeni  rang  oder 
fffchiednern :  fo  waren  viele  marken  gemeinfcbaftlich 
rifcbeu  Heffen  und  NalTau.  Unter  gewahlten  viigten 
ieb  die  markverfalTung  im  ganzen  freier,  als  unter  ge- 
>rnen,  die  wahl  fiel  nicht  einnia!  innuer  auf  edele, 
ndern  auch  auf  bloS  freie;  zuweilen  kor  man  zwei 
►gtc  neben  einander ,  einen  aus  edelni  flnnd ,  den  an- 
»rn  aus  dem  der  freien:  item  ill  zu  Bellersheim  brauch 

alt  herkoranien  ,  dafl  jedes  jabr  ehicr  vow  add  von 
en  gemeinen  markern  gezogen  werden  foil  und  hin- 
iederumb »  dafi  die  von  adel  einen  aus  dm  gettmncfi. 
arkem  zu  Ziehen  macht  haben ,  welehe  bcide  mar- 
mneifier  das  jahr  alle  facheii  handeln.  Bellersheimer  w. 
I  den  wefli»halifcben  marken  blieb  die  gewalt  niehr  bei 
m  gemeinen  markern,  eine  wetterauifche  win!  man 
cht  leicbt  ohne  herrn  und  vogt  aus  dem  adeltland  fin- 
jn.  Lnter  den  mai'kern  felbll  genoBen  nirht  alle  glei- 
168  befugnis,  welches  zwei  nrfachen  hat.  einmal  wur- 
iij  kleinere  nnd  fchwflchere  marken  in  den  verband 
rSBerer  aufgenommen  und  den  theilbabem  jener  nit-ht 
le  recht«  diefer  hewilligt.  dann  erforderte  die  aufficht 
id  das  gericht  jeder  mark  gewifie  ftmter,  die  nur  ei- 
BT  auswahl  der  markgenoBen  zufielen  und  mit  vorzU- 
5n  begleitet  waren.  Daher  markmcifter  ^  holznieifiery 
\r[lcr  y      Jioletceiltr^)  f      IvhuUeti^      markjchtffen  ^      auch 


*)  diefen    names    meine    icb    foboii    in   eioem    liede    meilter 
len  sa  erkenoea: 
r&t,  dA  liefe  wir  eribero  fuocben 
TOO  der  taooeD  ze  der  buocben 
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Tgt  es  zugleich  den  alteilluimlicben  gmnd  maii- 
.her  rechtsgebrauche,  die  fall  nur  in  fi»at  aufgefchriebnen 
markweisthtiniern  erhalten  worden  find. 
11.  jeder  theilhaber  der  mark,  ffheiiit  es,  niuJle  zu- 
jleich  in  der  gaumark ,  worin  die  waldung  lag,  privat- 
sigenthum  belitzen,  d.  h.  ein  gewerier^  begiiterter ,  a«- 
^e/eftncr  mann  fein ,  eigen  feuer  und  ranch  in  der  gc- 
ueinde  baben :  wer  in  der  mark  g*:gutet  ill  und  ei^nen 
rauch  hat;  die  in  der  mark  wonhaftig  find  u.  eigen 
ranch  darinnen  haben.  Rodheimer  markw. ;  niarkenote, 
le  in  der  raarke  fit  unde  ware  befetten  heft.  Kind!.  3, 
}78  (a.  1335.)  Man  unterfchied  den  indwat-igen  (voll- 
irerigen)  von  dein  halfwarigen^  den  vulfpenvigen 
[volLTpanner)  von  deni  half fpennigen.  Einzelne  leute 
ohne  haus  und  hof,  umverige^  wurden  nicht  in  ge- 
tneinffhaft  gelaBen.  audi  wifen  wir,  das;  der  einleftigcr 
kein  recht  enfal  ban  in  der  marke,  dan  witer  er  gnade 
fon  den  merkem  hat.  Bibrauer  w.*).  Diefem  privat- 
^ermdgen  war  verniuthlich  einc  nach  zeit  end  ort  ab- 
weichende  groBe  vorgezeichnet.  wir  wifen  me ,  daQ  ein 
iglicher  gcxcerter  man ,  der  gewert  wil  fin ,  der  fal  han 
noenc  und  driliig  morgen  wefen  u.  eckir ,  eine  hobe- 
lat  u.  uf  die  hoiiellat  mag  er  bauwen  bus  u.  fchuren, 
[>akhas,  gaden  und  einen  wenfchttpp  (w»tgenremife) ,  ob 
5r  Is,  bedarf  u.  mag  fmen  hof  befreden  uJJ  der  morg, 
lis  er  Grh  truhit  dinne  zu  behalden ;  auch  wifen  wir, 
ias  ein  gcivtrt  man  in  lime  hofe  mag  ban  swei  u. 
irifiig  fchafe  u.  fal  die  triben  vor  Onen  rcchten  jarhir- 
ten;  wir  wifen  dem  getveriai  man ,  wan  foleckern  ill, 
rwei  M.  drifiig  fwine  zu  driben  vor  finen  rechten  jar- 
liirten ,  wer  i^  aber  nit  foleckern ,  wie  dan  die  merker 
BU  rade  wurden ,  alfo  fulde  man  \7^  halden.  Bibrauer  w. 
Daa  Riedweisth.  bewilligt  jedem  nachbarn  swansig 
fchafe  iL  ihre  jungen ,  vivr  alte  gftnfe  u.  einen  ganfer, 
Dben  f.  200  wurde  dar^ethan ,  dafi  die  theilnahme  an 
^iem  volksrerht  iiberhaupt,  alfo  auch  auBer  dem  en- 
^cn  mark  verba  Itnis,  bedingt  war  durch  grundeigen- 
^tUD,   delTen   minimum   verfchiedenartig  belliinmt  wurde. 


*)  die  Schweinheimer  mark  zaUlte  nach  ihrem  weisth.  42  we- 
ftn :  da  wifftcn  die  fcheffen  da^  ztoo  und  cierzig  were  da  fin,  der 
Biit  namen  XXI  za  gchoren  gcin  Sweinhcim  u.  zum  GoltlUin  u. 
)ucli  befaget  u.  beweret  war(,  da?  der  XV  were  gehorten  zum  Golt- 
!eio  u.  VI  were  dem  Arberger  gute  u.  1  were  Clas  Schrimpfcn 
rou  Swcinbeim;  fo  gehorten  die  aDdem  XXI  were  den  ron  Nider- 
rade  a.  son  gtiden  laden. 
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hlumc  wahrfclieinlich  hier  die  eBbare  frucLt  (eicheln 
und  eckern)*),  vgl.  die  arbor  glandifera  major  et  mi- 
nor, die  arbores  majores  vel  gUmdiferae,  lex  Vifig. 
Vni.  3,  1,  4,  27.,  das  portal  efcam,  poilant  fructum 
der  lex  bajuv.  21,  2.  3  (gegenfatz:  de  minutis  (ilvis  21, 
3)  und  das  altn.  ahlinhrer  (plandifer^  fnictiffr)  vun  al- 
din:  omnes  arborum  fructuB  edules,  fp.  filans  fagea; 
eine  nrk,  von  1493.  1497.  fruchtber  nnd  flacholt  (wo- 
von  man  friichte  scblagt?)  Kindl.  h6rin:k.  pag.  633.  638. 
Niederrheinifche  und  niederlandifche  niarken  nennen 
das  duftholt  oder  weekholt  doufhoU,  dottfhouf.  Don- 
dam  1,  54.5*'  (gegenfatz  hardhout),  Kilian  erklart  doof- 
hout  lignum  fari(»fum;  de  jure  foreftarinnim  nemoris 
dicunt  fcabini,  quod  foreftarii  jurati  ligiia,  quae  in  vulgo 
vocantur  doufhout,  fecare  poITunt  de  jure  in  nemore, 
quantum  comburere  poffunt  in  feodo  ipforum.  w.  van 
Suelleren.  doufhvh  und  berruTiij;e ,  birnuiMe ,  beringe. 
Ritz  1,  134.  135.  i:^G.  149.  In  den  fchwed.  gefetzen 
heiflt  unfrachtbares  holz  (was  niclit  eiche  und  buche) 
gallvid  Olbg.  bygn.  31  und  dodvid  Upl.  vidherb.  14,  d.  i. 
taubes  uiid  todtes ,  undirvid  Vellg,  lord.  9,  5  kleines 
bufchwerk  und  reiQcb ;  woniit  das  inhd.  urholz  Himmt : 
de  arboribus,  quae  fructiferae  non  funt,  quae  in  \iilgari 
urhols  appellantur.  Firhard  2,  90  (a.  1193);  ohrhoU, 
unfrurbtbare  bamue,  z.  b.  birken,  efpen.  Lennep  p.  500 
(a.  1539).  Eine  alam.  urk.  von  905,  bei  Neug.  nr.  653 
nennt  ftaiUa  et  jacetitia  ligna,  die  lex  burg.  28,  1  ligna 
jncentiva  et  arbores  fine  fnictu ;  vgl.  oben  f.  404  nrholz 
und  ligendvs, 

Holz,  das  der  whul  tfefdllt  und  gebrot'bi*n  bat,  koimnt 
unter  folgenden  namen  vor :  (ftfdU ,  tciittfatl ,  wintwerf, 
windblafe ,  windfcblAge ,  windbriichte ,  wijidbilide,  wind- 
webung,  windbraken,  wiiiddurres,  windblafiges  holz;  es 
heiflt  aucb  bloB  wetterfchlag,  ilurmwetter.  Wenn  es 
mebr  kleine  abgefchlagne  dllrre  afte  lind  nder  fpftne,  die 
beim  bauen  der  ilamine  liegen  bleiben:  ufUrfihldyv^  aftcr- 
lel,  sagcl**)y  gcil,  eagdhoU^  abhoU,  ttidhols.  fprohoare^ 
jpfel  und  tcipfii,  flcchen. 


*)  etwas   acders    in    Id    Oberdeutrcblaiid    blumhefueh    (hemacb 
.  14.) 

**)  xmA  mag  man  banwen    bifi  an   den  Qoltilein,   das  der  wagil 
den  grabin  fallit.    Sweinheimer  vogtsr. 


eigen.    hegendes,    mark. 


Dreieicher  wildbami   darf  der    liiibtier  aus  dem  holz 
uiid    hof   bauen,    in    der    noth    Re   verkaut'en    und 
von  neuem  bauen :  u.  fol  das  zwirnt  thuii ,    zu  dem  drit- 
^mial  foil  der  hubncr  ein   fchweU   hauen,    da  ein    tbor 
B^ehe    und   foil   du^undcr  (VholzJ   in   der    erden   itecken 
und  ein  erlin  tirltbalke  uf  zwo  i'eulen.      nach  dem  Biidin- 
^er  w.  foil  ein  ieglich   geforlt  inaii   hauen  zu    i'einem  fe- 
lelhaus    vicr    Ichwellen,    vier    pfedea    (Vniederd.   paat, 
Enger  wcidenHiinun),    zwei  tirltfeule    u.  einen   tirllbalkcn, 
^relcherlei    fie  wollen   und  was   er   driiber  darf  von    po- 
ilen  u.  von  banden,   die  foil  er  hauen  aus  den  zeilen  u. 
von    urholz.      ein   protocoU   von    102u    bei    Dahl  Lorfch 
p.  05  ordnet,    das  fiammrcchi   (vgl.  hcrnach  f.  b\\)    Iblle 
auflioren ,   nothhulzer  und  fcLwelleu   aber  den  leuten  um- 
fonll  geliefert  werden.      Icb   bin   unlicher,    ob    die    nach- 
folgenden   auszUge  Uber    bauholz    reines   markrecht  oder 
fchon  mehr  hufrecht   enthalten :    item    alle ,    die    zu  Pei- 
o   litzent ,     die   mugent   wol   halz   hauen ,    wes   li    I'ein 
rfen,   daQ  der   told  felt  gen  Preifenberg  an  den  purk- 
ben.    Peitigauer  ehehaft  §.  35;  die  huber,  die  uf  dem 
igen  fitzen,  bant  reht  in  dem  wait,    wer  bowen  wil,    zu 
bowende  zu  eime  hufe  filnf  grofie  borne  j   zu   einer  fchii- 
ren  alfe  vil ,   zu  eime  fchopfe  drige  home ,   zu  eime  korbe 
J    (Vin  der  millej    eine  fuie,    zu   einre  mulen  einen  wendel- 
■^>m    u.  zwene   grundbome.     Capeller   dingrotui ;    welcher 
^■nen  bau  machet,   der  einen  giebcl   liat,    der  foil  davon 
^Kten    baufchilling  geben    dem   forlter  u.  wer  einen  back- 
^ron  macht  u.   darzu   holz  bauet  zu  eiden  (?)  u.  einen 
fchoppen  daruber  macht,    der  keinen  giebel  hat,    der  Hoi 
einen  halben   fchilling  geben.     Kirburger  w. ;    item   dici- 
mus ,    ^inod    dom.  abbaa    debet  dare   unicuique   oppidano 
novam   domum   aedihcanti    7    ligna ,    ad    horreum   novum 
4  ligna  et  ad  reilaurationem  veteiis  domus  3  ligna.    Stei- 
ner  Seligenftadt  p.  585   (a.  132*Jj;    volenti  aediiicare  do- 
mum     novam     feptetn     ligna,     hoiTeum     novum     quinqxte 
bgna,   ad  reilaurationem  veteris  domus  tria   ligna   abbas 
gratis  dabit.     attellatio  jurium   monaJ^erii   in  Seligenllatt 
a.  1293    (Weinkens  E,!j;itihartua    p.  118-124)    vgl.    Kindl. 
htirigk.    p.  421    (a.  1339)    wo   fiucli    nur    vier    ligna   zur 
fcheuer.*).    Gehauenes  bauholz  foUte  der  mai'ker  binnen 


*)  wegen  diel'es  aus  iler  mark  bezognen  bauholxes  Aeht  den 
markern  au/Jlcht  Uber  die  erbauten  hitu/er  zu ,  daB  fie  gehorig 
unter    dacb    und   fach   erhalteu    werdeu:    die   forfler   rUegcu    aUe 
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feheffen  fchetzen ,  dnz,  fie  als  g^at  fuUen  fin  als  XII  fu- 
der  holzes,  der  man  ie  einen  mit  IV  noficrn  gefaien 
moge  u.  ieder  were  LXXX  gebunde  phele,  und  fuUe 
iglicb  holz  u.  pbale  ein  jlam  lin  und  keiiis  me  dan  eins 
in  zwei  gehauwen  und  fulle  man  die  ungebunden  heruii 
fiirBii  and  die  afterfiege  lalSen  liegen.  Sweiubeimer  w. ; 
mit  eiuem  weddewagen  duJlboltes  tor  vdringe,  des  ta- 
gea  ein  voder  uud  die  run^jen  nicht  hoher  to  fein,  dan 
die  rbader.  Weilerwalder  w.  (a.  1530);  und  foil  aucb 
der  bubner  .  .  .  bawen  einen  baum,  der  ungekerbt  in 
die  rung  gebe.  Lorfcber  w,  (a.  1423);  in  des  gerirbts 
waldung  baben  die  inwobner  des  zlegelbauTes  die  gerecb- 
tigkeit  im  wald,  daQ  lie  mit  einer  handhcppen  bauen 
u.  ttuf  deni  retf  berauitragen  dorfen.  Aitenbafl.  w.  (a. 
1570);  t>riu  lofs  \idar  oc  tv^  fcaps  (drei  lalt  hoh  iind 
zwei  lall  reilkb.)  Gula|>.  p.  344.  Beltimmung  Uber  das 
laden  des  rcMolzcs  oben  f.  93.  Tali  ufu  Glvatico,  ut, 
qui  illic  fedent,  ilerilia  et  jacentia  ligna  licenter  colligant. 
Neug.  nr.  »>53. 

d.  vorrechte.  wenn  keine  mall  ill  gebiibren  dem  hoh- 
greven  zwen  baume ,  einer  bei  lattbe ,  einer  bei  reife ; 
m  madzeiten  gebUhil  ibm  uur  allein  ein  baum,  docb 
foil  er  ansfuchen.  Gilmmerwalder  holzgeding  (a.  lt>74); 
dem  cloller  lint  zu  erkant  jabrlicb  zwei  baume,  1  bei 
loffe  und  1  bd  rife  u.  die  telgen  und  fpone  mulien 
lie  zu  der  llelle  laBen.  GroflenmUnzeler  bulzger. ;  der 
abt  hat  zu  neluuen  einen  wagen  mit  vier  rddem  mid 
zu  ieglichem  rad  einen  knecht  und  viet-  nngemumUr 
fiiflen  und  mag  fahren  in  der  Salzbacber  ford  u.  foil 
laden  fchwer  und  vid  (vgl,  fdiwer  und  ful,  oben  f.  93), 
docb  als  dick  er  bleibt  balten,  fo  bat  er  die  buQ  ver- 
loren.  Solzbacber  w. ;  item  ill  ein  bof  gelegen  zu  Petter- 
weil ,  der  ill  vor  zeiten  gewefen  eines  apts  von  Fulda 
0.  hat  recht  in  der  marke  ein  ie^liche  wochen  auf  zwen 
tAge  mit  einem  wagen  holz  zu  hoLen,  under  der  han- 
bwJten  und  anders  nirgend.  Rodbeimer  w.*);  aucb  wi- 
feten  fie  ....  gauch  gukte  und  nit  lenger  (oben  f.  36) 
and  da  fulde  der  apt  VI  tage  vorliauwen  mit  VI 
knechten  mit  exen  oder  hepen   und    da%  auch  zu  flode 


*)  abcr  aicbt  einmal  eiue  rutbe  vou  hartbolz  haueu  durfte  des 
ahU  TOD  Frllm  diener  in  der  Ooarer  mark :  tTkeuaet  man  dem 
abt  voD  PrOm,  ob  es  facb  ware,  daS  cr  kiLme  geritteu  durch  S. 
Ooars  walde,  fo  mOcbtc  fcm  laumcrkiiccbte  einer  eiue  ruthe 
haaen,  die  wedtr  rtrhen,  noch  buehen  wUre^  and  feinen  filuiner  d&mit 
treibeo.    S.  Ooarer  w.  (a.  1040)  §.  12. 


f^en,    heqmtff^.    mar) 
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Be  uufchftdliches  holtes  hauen  u.  verkopen ,  dair  hei 
■I  ve9'dd  of  ten  hogllen  eiu  half  vat  boUeren  vor  iine 
pfinde  mede  kopeu  mag  uiid  iiiet  mehr.  Brakeler  ge- 
■chtigk.  Diefe  letztere  beHimniung  lei'e  icb  auch  in 
pm  Loener  hofrecht  led.  Niefert  p.  lOiJ):  liie  (de  hof- 
Dan)  math  houwen  tot  behoef  fines  timmers  ende  to 
teboef  ein  fchepel  faetes  oder  ein  viade^i  dcil  botterrti 
■open. 

«.     wem  gehort  der  windfall? 

dem  fdrfler  ^ehuren  von  arntswegen  gipfel,  wintfall 
und  was  die  rinde  IdlJtj  dttrrcs  und  <;rQne8,  das  dnpin 
(nieder)  gelegen  ill  (die  li;<iia  jacetUia ,  jaccviira  f.  .507.) 
MB.  17,  568  (a.  14s2):  item  die  forlhr  babent  die  recht, 
wfts  afterfleg  id,   die  luUen  fie  felbe  auswurken  mit  der 

nt  and  waB  llurmwetter  oder  wintwerf  ill,  die  gehomt 
das  yotteshaus.  Altenmiinllerer  vogtr. :  den  forftern 
gehoret  doufhout  n.  watertelgen  (oben  f.  71.  nr.  UK); 
item,  i'wetig  paum,  die  nit  gut  lint  zu  einem  zimmer 
oder  Itirrc  pamn  *>dpr  apfterfleg  odor  wintwerfen,  die 
der  ftirller  nit  auswirken  wil  mit  der  hant,  diefelben 
pftam  fullen  die  purgrr  in  der  mark  hacken  zu  i)ren- 
bolz,  ob  fie  des  bedorfen.  AltenmUnfterer  voptr.;  item, 
wann  ein  windwchung  oder  groB  geft^ll  iiii  walde  ge- 
rch&he ,  foil  ieglicb  markmmfler  ein  wagen  mit  holz 
haben ,  das  ander  der  marli  zu  gut  kominen.  Bellers- 
heimer  niarkgeding;  was  die  buttner  u.  fehindelmacher 
von  aiterzc^ei  machen,  foil  man  zu  klafter  hauben  u. 
den  unicrthancn  geben.  Benshaufer  holzordn.  1569; 
und  foHen  die  Sunncrn  auf  f.  Stephansabend  zween  wa- 
gen mit  holz  windfchlcge  holen  n.  f<>lleu  ihre  wagen 
ifenbeilioi  (beile)  und  iVhlagel  niitbringen  und  finden  ^\^ 
der  windfchliig  nit^  fo  foUen  fie  unbolz  (Vurbolz  hauen, 
ah  audert  merkere.  Banfcheuer  w.;  der  windfall  im 
wald  ileht  an  manchen  07*ten  deni  pfarref  zu,  der  da- 
fflir  dem  fchulz  und  IVhoffen  auf  Martini  den  tisch 
deckeii,  pin  weiU  und  rockenbrot  auflegen  und  den 
pferden  raubfutter  gpbfii  muii.  Cramer  wezl.  nebenll. 
5,  123:  da  die  wind  holt  umweiede,  das  zur  zimme- 
mnge  raUge ,  dalfelbp  mogen  die  befitzer  des  haufes 
Soglen  als  hohgi-ew  zu  fich  nehmen  u.  gebrauchen. 
WIS  aber  von  holz  uiedergefallen ,  fo  zur  zimmemnge 
nicht  mQge ,  wer  von  den  markgetio/Jcn  folcbes  ehr  ge- 
funden  u.  zeichnet ,  der  foil  es  mftchtig  fein.  Sogler 
holzgeding;   wem  die   windbrtichte  in  der  mark  zufallen? 

Orimm's  D.  R.  A.  3.  Ausg.  K  k 


ciuntur,  qui  wintbraken  appellantur, 
feodo  ipforum  cnmburere  et  non  ven 
Endlich  darf  der  inarkgenoQ  auch  fti 
urholz  und  liegendes  holen  (oben  f.  4 

C.    verhaltnis  der  atismarker  oder  dei 

Die    Dur*;unden    gellatteten   jederman 
dullware   fUr    fein   bedUrfnis   in   dem 
zu   haui^i  J    nicht   aber   hartholz  oder 
Kurgundio    aut  Honianus    lilvain    non 
ligna  ad  iifus  fnos  de  jucmtivis   et  fiti 
in  cnju&libet  lilva  babeat   liberam    pot 
illo  cujus  lilva  ed  repellatur.     li  quis  ' 
tiftram   in   aliena   filva    non   permitten 
incident,  per  lingnlns  arbores,  ipias  in 
dos  domino  lilvae  infeiHt.    quod  etiami 
bus    praerij>iniu8    cultodiri.     1.  burg.   31 
privatfiigenthiimer  duldete ,    lieBen  ficbj 
in  jener  zeit  der  dirbten  wftlder  wohl  | 
Lautet  ja  ein  %iel  i'pftterer  fpruch: 
dem  rirhen  wait  liltzel  fchadet, 
oh  lich  ein  man  nut  bolze  ladet. 
r>iirreii  abfall  und  affcflchlag ,    eine  fi 
willigen  urkunden    (Haltaus  12iil|   und! 
mer  dem   ansm^rker  (oben   f.  70.  nrJ 
hartes   hoh ,     er  muJle    es  nur   offeni 
hauen^    ruhig  auHaden   und  abfahren, 
holz    durfte    nicht  nngellraft   weggebr^ 
,jnerkwiirdige  alte  forniel  ill  l*cb<»n  oberi 
:h  fttge    fie  hier_auch_j2Qj;I^^m^| 


eigen,    Vuigimdes.     marh. 


nn 


S  Salzbacher  w.  traiiz  deutlich:  well  audi  die  mark  an 
idere  marker  (loRet,  wer  es  derm  Hu'li  dnft  die  IchUtzen 
ism&rker  fiiiden,  die  in  der  njark  uf  dem  Icheidewege 
ihauen  a.  das  holz  aus  der  mark  genommen  hetten,  fo 
Hen  fie  pferde  und  reder  des  wageiis,  die  gegen  der 
arA  ftiitiden,  nehmen  u.  gen  Sulzbach  unter  die  linden 
hren  u.  darauf  trinken.  wann  aber  die  fchatzen  kom- 
en,  als  der  ausraftrker  amjefahrm  hat  u.  der  hiiiterfte 
Tige  kommt,  da  der  forderfle  geftandcn  hat  (vgl.  oben 
347.),  fo  lollen  ihn  die  fchtttzen  ni<"lit  pfftnden,  aus 
fach:  (die  formel)  Das  Mehichll&dter  fahrt  nach  an- 
bmng  der  forrael  weiter  fort :  fo  or  komt  Uber  die 
:aft,  mag  er  ihme  ein  pfand  geben  oder  laBen;  fahret 
>cr  einer  in  eineni  gehauen  hole  (gegenfatz  zuiii  ?:eheg- 
n  wald)  und  komt  der  des  (es)  ill,  mag  er  nachfohjen 
%  hindem  herde  u.  im  wege,  wie  er  will,  doch  foil  er 
iften,  daS  das  gehauet  holz  fein  fei.  Das  Hernbreitin- 
t:  mer,  fo  oiiier  ioiiianti=5  holz,  fu  abgehanen,  ent- 
Tembdt  u.  hinweg  filhrt  i>der  trOgt,  ob  man  es  ftir  ein 
eberei?  oder  aber  glich  als  viel,  als  ob  er  es  von 
sm  Hamme  gehauen  rechen  folte  V  {hierauf  die  formel) 
■teil :  gehauen  holz  genommen  ill  ein  dieberei,  das  un- 
ihaaen,  wie  vorHet  (d.  i.  narh  der  formel),  aber  httf- 
}U^  das  einem  auf  feinem  erb  (auf  feiner  eignen  hube) 
nachfen  ill ,  dem  mag  einer  nachfolgen  bis  in  eines 
mem  hof. 

Ilein  diefe  freigebigkeit  zeigt  fich  nicht  in  alien  mar- 
m ,  namentlich  nicht  in  den  weftphalifchen ,  welche 
ichfolge,  pfflndun^'  und  flrafe  wie  bei  privatwaldeni 
iTordneten.  Ich  fiihre  zuvor  die  verfiigung  der  lex 
Ifig.  VUl.  3,  8  an:  lie  quia  aliquem  comprehenderit, 
un  de  /Uva  (ua  cum  vehiculo  vadit,  et  circulos  ad 
\pas  aut  quarcunque  h(jna.  fine  doiuiul  juffitme  aut 
srmiffione  afportare  praefumpfeiit,  et  bovcs  et  vehicu- 
m  alienae  filvae  praefumptor  amittat  et  quae  doniinus 
Ivae  cum  fure  aut  violento  comprehenderit  iiidubitanter 
)tineat.  Soe  wanner  iemantz  unberechtiget  ut  finen 
ife  umb  bloefnhoU  to  hauwen  geit »  vorbort  he  van 
Wen  treddcy  bis  he  uf  den  /lam  kumt,  \\{  fchillinge 
id  wanner  he  dat  holt  gehouwen  heft  und  daraver 
)funden  werd,  mag  der  betinder  dem  felven  houwer 
i€  rccfUtr  Itaiui  uf  deu  flam  leggen  u.  afhouwen 
Ip  he  mote  handlofunge  doen  u.  fo  he  uf  der  daet 
fet    befunden    wurde  ^     fo    mnnigen    tredde ,    als    he 
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hette  er  verloren  ein  kelhding  uiid  zuansig  pfund  u. 
dazu  wagen  und  pferde^  die  pferde  weren  der  marker 
nnd  der  wagen  der  fOrller.  Rodheimer  niarkerged. : 
quetoe  aber  he  uf  eine  fle'ifen  *) ,  da  man  den  wald 
usgefflrt  hette,  der  fleifcn  mag  lie  nachfolgen  bis  an 
d  ie  porten  der  vier  riches  flette  (in  der  Wetterau ; 
Frankfurt,  Wezlar,  Friedberg,  Geliihaufen),  und  hette 
he  fchedelich  gehauwen,  fo  mugen  fie  in  pfenden,  was 
u^wendig  der  pforten  were.  Brtdinger  w. ;  item  hat  der 
merker  vor  ein  recht  geweift,  das  man  den  jienimejt 
und  fchleifen  uB  der  mark  nachfolgen  foil  und  was 
merker  beltimmen  mfigen  foil  er  ruegen  und  wer  es  zu 
Liuiburg  an  der  lladt  uf  der  briicken.  FalTonhelder  w. ; 
ein  ausmarker,  der  ein  aichmftamm  freventUch  ab- 
hauet,  foil  geben  10  pf.  heller,  ein  inmarker,  der  ein 
Ilamm  freventlich  abhauet,  foil  f;*^ben  5  pf.  lieller.  ein 
Hamm,  dett  nmn  tragen  kann,  5  frhilUng.  ein  ail,  der 
gran  ill,  3  fch.,  ein  dorr  a(t  1  tomes,  ein  gebund  ger- 
ten  3  alb.,  ein  gebund  wiede  1  tomes,  ein  gebund  grUn- 
holz  1  tomes,  ein  gehegt  gebund  dorr  holz  zwolf  jjfeii- 
ning.  Bellersheinier  merkergeding :  aurh  hat  der  mar- 
ker geweilt,  wer  cndhoh  hauet,  der  fol  der  marker 
gnad  erwerben.  Kirburger  w.  Aus  Sudhermanualaiih 
bjgn.  ir>  mag  noch  hier  ftehen:  hogger  man  eek  i  fkoghe 
anuars  niinna,  an  t  fiughur  klyra  wot  kleiner  als  man 
in  \ier  fpalten  kann),  bdte  III.  i5ra,  hogger  tha  i  fiughur 
klyva  ma,    fva   at  axul  iimni   nyfty  af  gora  loti  hvarium^ 

■|te  YI  ora. 

^^  Pfli^g  und  wagcnhoh^  fiir  augenblicklirhe  nothdurft, 
darf  in  jedem  freniden  wald  Uraflos  gefftUt  werden. 
beweisfl^Uen  Hehen  fohon  f.  402,  hier  noch  andere : 
auch  were  ihi'er  einem  not  zu  feinem  wagen  eine  achle 
Oder  eincs  pflugheufjfeti ,  das  uiag  er  hauwen  nnd  binden 
uf  feinen  wagen ;  bunde  er  es  aber  under  das  fed  und 
funde  einen  der  furfter,  fo  ware  er  pfandbar  um  zehen 
pfennig.  Erbacher  w.;  vann  einem  eine  pflugtreidc 
bricht  in  anderer  feldmark  n.  er  ruthen  hauen  muB  von 
der  weiden ,  der  foil  die  alfen  pflugweidt'yi  wieder  in  die 
(idiie  hang  en  ^  da  er  die  mlhen  hauet,  damit  man  fiehet, 
wozu  Qe  gebrauchet  ill.  Wendhager  bauerrecht.  auch 
tem  aitn.  recht:   breilr  axul  a  gatu  el)a  annat  rail)i, 


*)  eager    weg    ziim    Tchleifeo    des    boUes?    (vgl.   oben    f.  368) 
vieUuehr  die  traba  Telbft? 
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wer  das  thete  u.  begi'iffen  wtirde^  dem  foil  ein  forH- 
meiiter  binden  fin  heiide  uf  linen  nicke  u.  fin  bein  zu 
hauf  u.  einen  pfal  zwifrhen  fin  bein  frblagen  ii.  ein 
feuer  tor  /in  fuJJc  inachen,  bifi  im  fin  j'olen  verbren- 
ntn  von  finen  fiificn  u.  nit  vmi  fineji  /chukcn.  Dreiei- 
cher  wildbann;  und  ob  der  uald  von  jeniand  frefent- 
lich  angejlockefi  wird,  dem  foil  man  hftnde  u.  fWBe  bin- 
den u.  zu  dreietimulen  in  das  grfj/Jejl  und  dtrkift 
^jBiter  tverfeiiy  kompt  er  dan  daraus,  fo  ill  der  frevel 
btiBt.  ObeiTirfeler  w. ;  anch  weiJl  man ,  wer  die  mark 
frevenilich  avflccli  u.  verhrennt ,  denfelben  foil  man 
in  eine  ratthe  huh  oder  ochfenhaut  thun  u.  ihn  drei 
fchritt  vor  das  fetter^  da  es  am  allerhftiffftcv  hreti- 
net  J  kgcn  ^  bis  das  feuer  tiber  ihn  brennet  u.  das  foil 
man  znm  zweiten  und  driLtenmal  thun  an  dem  ort,  da 
68  am  heftiglten  brennet,  und  wenn  dies  Kefchehen  u. 
bleibt  iebendig  oder  niclit,  fo  hat  er  gebuSet.  Alten- 
baflaner  w. ;  auch  weill  man,  wer  einen  flehenden 
baum  I'chelety  den  fol  man  aufgraben  an  feinem  nabel 
und  ihn  mit  einem  hufnagel  mit  detn  darme  an  die 
tiecke  anheften ,  da  er  hat  angehoben  zu  fchelen  und 
ihn,  fo  lang  bis  er  dasjenige  bcdeckt,  das  er  gelV-helct, 
«  dtnt  huum  trcibm  und  ftjllt.e  er  keinen  dann  mehr 
ben,  ohne  gefehrte.  Altenhafl.  w.;  item,  es  foil  nie- 
mand  l)aume  in  der  mai'k  fchekn ,  wer  das  thate  ,  dem 
11  man  fein  nubel  aus  feinem  bauch  fchneidi^n  u.  ihn 
it  dem  felben  an  dat  baum  uageln  u.  denfelben 
aumfcheler  um  deti  baum.  fiihrcn ,  fo  lang  bis  ihm  fein 
geddrm  alle  aus  dem  bauch  urn  den  baum  gewunden 
feien.  Oberurfelor  w. ;  auch  abe  inmnt  einen  baume 
fcheletc,  wird  der  betreden,  fo  I'al  man  ime  einen 
darme  ufi  llnem  libe  Ziehen  u.  den  an  den  baume  bin- 
n  u.  ine  umb  den  baume  fUren  fo  lange  der  darme 
eet.  Obenirfeler  w.  (a.  1401);  und  wo  der  begiiflen 
d,  der  einen  ftehendeti  baum  fchdlet,  dem  ware 
gnad  nUtzer  dan  recht  u.  wann  man  deme  fol  recht 
thun.  foil  man  ihm  feinen  nabeJ  hn  fmnem  bauch 
auffi'hneiden  u.  ein  daiin  daraus  thun ,  denfelbigen  na- 
gel  an  den  ilan»n  u.  mit  der  perfon  he^umgehen ,  fo 
fang  er  ein  dann  in  feinem  leib  hat.  Eichelberger  mark- 
ordn. ;  wann  einem  eine  paat  (breni.  wb.  3,  299.)  weide 
wUrde  abgefchdletj  was  dem  feinc  ftrafe  fein  foil,  der 
eB  thuetv  antw.  dem  foil  man  den  bauch  auffchneiden 
nehmen   fein    ijcdarmr   u.   lafteii    iLn    den   fchaden   be- 
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opere  fecerint,   debent    facere  Juxta  truncum  et  non 

devehere  ad  domus  eorura.  Kindl.  I,  21  (a.  1316);  item 
weijl  man  der  herfchaft  zu  Govern  einen  wehenncr 
(wagiier)  a.  einen  dreffeler  uf  die  hohe  welde  lltii  zu 
fueren.  Pokher  w. ;  item  ,  die  fchmide  zu  Rodheim  fol- 
len  icglicher  im  jahre  zwei  kole  haben,  im  lenzen  ein 
wagen  voile  u.  im  herbll  zween  wagen  voile ,  darumb 
fol  ir  ie^licher  eineni  nidrkcnncilhr  ein  pfcrd  nvuhe- 
Jchhffcn  an  alien  vier  ftifien  u.  foil  niich  laii^^en  mit 
dem  haugk  mit  einem  ende  auf  den  pfhole  under  den 
hanbachen.  *)  Rodheimer  w. ;  item  foUen  die  eidner 
eulen  mit  Jcehumt  firuven  hohe ,  fondern  mit  durren 
uHndblajigen  holze ,  item  Ibllen  die  eulner  einem  ieg- 
lichen  inmarker,  der  dojjfen  nmh  Qr  kaiift,  in  fein  haus 
zu  gebrauchen ,  zwei  pfenningwert  vor  liben  fchilling 
geben  u.  nicht  holier;  item  foil  ieglich  eulner  dem 
fchloB  in  Rudheim  alle  jahi*  machen  jtwei  hiirner  auf 
die  tcachte.  Roth,  w.;  die  eider  in  der  mark  mogen 
alle  jahr  u.  eincs  ieptlichen  jahrs  dreizehenmal  (d.  i.  alle 
vier  wochen)  eclen  ihre  dopfen  oder  eulen  u.  nicht 
mehr  u.  follen  die  eulen  mit  liegvndem  urkoh;  u.  kon- 
nen  fie  die  dan  nit  verkaufen  in  der  mark  ,  fo  mogen 
Be  die  uf  ihr  gefchirr,  wii^^en  o<lcr  karn  laden  u.  fnllen 
verfahren  gen  Helmelshaufen  untl  follen  da  rufen :  ein 
dreiling  umb  ein  helbling !  konnen  fie  die  da  nicht  ver- 
kaufen ,  follen  fie  fahren  gen  Altenftatt  under  die  linden 
and  da  nifen:  ein  dreiling  uuil)  ein  helbling!  u.  f.  w. 
Altenllatter  w. 


14.  tconnc  nnd  weide  (vgl.  Haltaus  2126-29.) 
Wonne ,  ahd.  wunna  ill  das  goth.  vinja,  ►"o/**/,  welcher 
griech.  ausdruck  dem  lat.  nemus  nahvcrwandt  fcheint. 
nemus ,  die  ueideiri/f  **)  in)  wald ,  lieni  lilva ,  tXij, 
d.  h.  den  bflimien  entgegenilehend ,  fiihrt  daher  M'ieder 
auf   den    begrifl'    der    deutfchen    mark.      In  der  Schweiz, 

tBaieni  nnd  andeni  gegenden  Oherdentfchlandj>  bis 
h  HelTen  findet  lich  die  wohl  lehr  alte  benennung 
miCy  Uurnbefuch  flir  grasweide  zu  der  jahrszeit, 
wo  der  wald  voll  gras  und  blumen  ileht ,  im  gegenJatz 
zu  der  mailungsweide  im  herbll,  vgl.  Stalder  1,  188.189. 

^B    *)  der  letzte  fats  mir  uDrerH&ndUch  ,   etwa:    der  hacken,  wo- 
^TOt  er  buchenaao  abreiBt,  mnB  onten  auf  einem  pfahl  ftehen? 

**)  couipaicuDS   ager,    relictufi   od   pafcondnm  commnniter  vx- 
cinii.    Feitufl. 


lis  §.  36.   jlirparc    f.  exilirpare.      DH 
riutttn^   reutvn    (bAwen  u,  riutoii  Pai 
u.  is'oriute  <ler  wildeii  wolde  pHc^jon. 
I'ullor.    fraptn.    liell.    41)80) ;    ein   get 
hmk,     ucHhruch ,    iJl   dns    exartum, 
tre8   laboraturuB   Qlvae,    quod   nos 
trad.  fuld.  2»  wO;    in    loco  (jui   dicil 
fonll  as;  waldiu,   a/,  reode,   la,  \\o\?.e.)\ 
IpnUT    Fa^to    man    rotttn ,    roden    ur 
rv'/yf'   wit"*/'-       IlAufi^'    ^.'rfrhali     es   di 
dVr  rtamtno,    dalior  fnlclie  grundlluck< 
fvida,   adurciv)    licilSen ,    frhwed.   /r<vf| 
raofar   et   aduftae.      Noch  eines  ahd. 
habt'  \v\\   tsTamm.  2,  r»28  erwflhiit. 
waldfttwk    ^evottet    war,     wurde    es 
;»^;ir  kti(}     uotzehnten ,     decimae     imvall 
dadUTch  feino  alle  freiheit.      ecrlelia  ]| 
{lenipial    iiovatiuiu ,    fi   qua  in  ai*bu(ll| 
colunlur-     Wenk  3,  100  (a.  I'iis);   el 
colitnv  el  novatur,    ut  fiat  frugifera,  | 
notiis  redat.     ibid.  3.  172  (a.  12s2);  i 
iinuntii    babon    fiob    dechant   u.   capill 
I  ncm-iobc  u.  junktr  Otten  feinlj 

.  n    dtMiimOuti    vertTjifren :    v?a« 

dpii  hoUen  \x.  firvtichm ,  ilie  ^vmi 
u.  til  den  dorfeni .  daraber  der  t^tfi\ 
hftl,  tfeboren,  j^erodet,  das  doran  ik 
hoTuh'n  babt'n  n.  behalten  folle;  was  ] 
fdHloU-'U  \>i'ldt'n  U-  br»l/on  (d.  i.  den  I 
n*lter  fflrl\Mii  LH-ivdtjt^dimyM^ 
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umbreiCen^  in  der  mark  unferer  zchendpn  gelegen,  davon 
mQlten  fie  alsbald  den  zehenden  geben.  (jrruiier  ber.  der 
coburg.  topogr.  Cob.  1782.  p.  33.  vgl.  eine  (lelle  vom  jahr 
1219  in  Hommels  heff.  gelch.  1.  anni.  p.  293. 
(J.  diefcs  reuten  und  rotten  bedrobte  den  verband ,  die 
gewohnbeiten  und  recbte ,  wohl  tiuch  die  I'reibeit  der 
markgenoQen.  nickts  war  natUrli(!hcr ,  als  dali  lie  ihiu 
entgegenllrebten ,  wo  und  fo  lange  lie  Ikh  Hark  genug 
dazu  I'iihiten.  Hierber  gehftren  folgende  ausziige  aus 
den  weisUiinnern ,  welcbe  dartimn ,  daU  die  verwand- 
lung  der  mark  in  cuitur  auf  alle  weile  gehindert  und 
felbll  hube  oder  urbarer  grund ,  wenn  er  eine  zeitlang 
verlafien  blieb*),  wiederuni  mark  wurde.  aus  einer 
wielen  darf  kein  acker  gemacht  werden.  MeicliTncr  2, 
GO",  audi  foil  er  (der  vogt)  weren  alles  raden,  alio  lang, 
es  feien  wiefen  oder  ecker ,  bis  da(i  einer  linen  zehen- 
den driwerhc  davon  gegibt ,  a!fo  (danii  eril)  nuig  er 
den  acker  geren  mit  dem  ptluge  u.  die  wiefen  gemehen 
mit  der  fenfen.  Dreieicher  wildbann.  lui  zeugenverhor 
der  Babenbaufer  mark  wurde  articuliert :  da  die  wiefe 
wiederumb  mil  biiumcn  von  ncucni  gar  iiberwnchle**)^ 
ob  zeug  alsdami  den  plat/. 
halte?  (Meicbfner  2,  699.) 
mark  bejaht  (703.  708.  700 
nigen    verneint    (707.    711.) 

find  fcbon  oben  f.  82  nr.  2 ;  f.  92.  93  mitgeUieilt  worden. 
Auch  ftiind  ein  holz  ,  eit  hen  oder  btichen  ,  zwifchen  den 
zweien  waftern  Art  und  Duril ,  uf  weme  (auf  wellen 
grund)  das  iliind,  das  der  hepen  (farpa)  cniwachjcn 
•ware ,  jolt  mark  /ein  u.  bedurft  ein  merker  des  zu 
Bn^en  und  kunde  das  abbauen  Hinder  fcbaden  des 
Bmns,  da  (auf  delTen  gniiid)  es  uf  iliinde.  BanTcbeuer 
w.     Was    fich    alfo    auf  deni  gerotteten  feld  von  bftuuien 

Kftrauches    hohe  erbob  ,    wird  wieder  markmfliJig.  ***) 
feerrnloa  lieffen  .  treifch  u.  bewUdert  werden.     Stadoldendot^ 
fiat  hegegericht.     mir    h&t   gemachet   ein    rife   mine    htiobe  zeiner 

**)  campoi  de  iilva  increfcere  noo  permitlant.  capit.  de  viU 
lia  B'  ^^-  j    ^^^  begriffen  von  ruwen  walde.    Cronberg.  ded.  p.  98. 

***)  der  gnindeigewUnluier  feiner  feita  durfte  den  ihm  zu 
iiaho  VEbcbrenden  wald  wegr^araea:  wacbfea  einem  die  bagen  so 
oabe ,  fo  Toll  man  die  OarU  irocken  wvtzen  ,  durch  eine  ztciebel 
tkA«n  (d.  b.  recht  beiltend  fcbarf  macbeu)  u.  dann  wegr&umen 
Xit  Aof  dea  alien  Itarnm.     Wendbuger  buuernrecht. 


fiir   mark    oder  fchutzband 

es   wird   ilberwietfend    fUr 

710,  712)    und  nur  von  ei- 
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^lidlunf/  nennen  will.  Sie  grlindet  lich  auf  den  axl 
»der  hninmerwui*f.  Priift  man  nun  die  f.  55-63  niitge- 
heilten  ausziige ,  fo  erpibt  fich ,  dafi  die  meiiben  aus 
narkweisthtimern  entnomineii  find  und  eben  davon  die 
«de  ifl,  wie  weit  fiiih  dor  bttden  und  das  gebiet  der 
Qark  in  die  Ubrige  feldttur  hinein  erllreckte  and  be- 
uinpten  laf&e ,  oder  wie  viel  von  der  mark  an  den  ein- 
lelnen  privatmann  abpetreten  werden  folic.  Der  vogt 
md  marklieiT  wji-ft  aus  der  mark  in  den  llrom  (nr.  2. 
t.  4.  5.  33.  34.  35)  oder  ins  feld  (21.  86);  der  fifcher 
ler  mark  in  das  feld  (52).  umgekehrt,  der  urbar 
aachende  feldbauer  wirft  in  die  mark  (12.  13.  20.  46. 
r8)*);  der  hirte  in  den  wald  (42.  43);  der  imker  in 
lie  mark  (50.  51).  gerade  fo  werden  im  Norden  byr 
fandus)  und  allmanning  (compafcuum)  durch  den  wxid 
:efchieden  (30.  44.)  L)a  nun  audi  beifpiele  aus  dem 
irient  angefUhrt  worden  lind  {L  *>8),  der  gebraucii  un- 
erer  marken  aber  weniger  auf  fortdauernde  ausUbung 
.Is  auf  treu  bewahrte  unausgeiibte  tradition  geft;Utzt 
rird ,  fo  darf  man  diefe  hammertheilung  fttr  ein  denk- 
Qal  des  alteilen  deiitfrJu^n  reehts,  zu  dem  fall  keine  ge- 
chichte  hinnuf  reicht,  lialten.  Hierzu  habe  ich  noch 
line  beilatigung  aus  der  fchwed.  gefetzgebung  aufge- 
part.  Uplands!,  vidherb.  1.  heiflt  es:  by  liggr  i  hambri 
tk  forni  fkipt )  landzlag  bygn.  1:  by  ligger  i  forno 
hpt  och  hamhre;  und  Sudhenu.  bygd.  11.  all  hamar- 
Tcipt  vari  aflagd.  Den  gathlandifchen  gefetzen  mangelt 
dies  diefes.  Jene  worte  tiberfetzt  Loccenius :  pajus  ja- 
;et  in  veteri  divifione  et  afperitate  J'fili  nr  defolatione 
luadam ,  dem  Vereliua  folgend ,  welcher  \i)(')^  hamar 
<rra  fcopulis  et  arboribus  coufita,  haniarfkipt  Ulvae  di- 
ifio,  by  liggr  i  hambri  incultus  et  defolatus  fundus 
akren  igen  vuxen  och  hya  tide)  die  worte  des  fiidemi. 
e/.  aber  Qbertragt:  fkof^siielning  eiuellan  grannarna  ftr 
rbuden.  Ihre  hat  haraarllcipt  gar  nicht  aufgenommen. 
f  Dli;i  gieich  hamar  allerdiiigs  eitien  felfenllein  bedeutet 
h  ^weirte  J  eincn  baumbewachfnen) ;  lb  HI  docb  eine 
ffuji^   (no'pt)  des  grand  und  bodens  durcb  felfen,   die 


fnaGO    aU8    dem  Rietb*»rger  landrecht  §.  30:    wio   weit 

^'^rnein  lande  die  gemeine   market  (1.  mark)  vertbatigen 

rOO    ^r^   vaif  Pi'uer    mit  feiner  rechten  hand  unt^r  dem  lin- 

,      fi.   ^^   "";    r"       ]aDffen    pflugeifen    werfen   kann ,    fo   er 

/iier  mit  etaenj     .   ?^    ^^  er  die  market  mit  torf  u. 
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zufaninienhangeiid  eril  ini  fuchden  buche  dargedellt  wer- 
den.  Die  feierlichen  dingtage  wnrden  zur  wahl  oder 
beftatigung  der  vogte  uiid  aintleute*),  verlefung  der 
eisthUmer,  aiibringunji  und  erledigung  der  riigen  fo 
ie  zur  einnalnne  der  ImSen  verwendet,  gewohnlich 
t  frdhlicher  £cche  und  gdag  beendigt.  Welcher 
ker  feine  prticbt  verfaunite,  fei  es ,  dafi  er  ohne 
aften  fu-h  dem  gebot  nicht  Itellte,  oder  uicht  lieferte, 
as  ihm  zu  liefem  oblag,  der  wurde  aus  der  gemein- 
fchaft  gell<i6en ,  das  hieli ,  aus  der  mark  verwiefen^ 
gefagt,  verfchaltc}).  welcher  marker  uSbleibt,  der  foil 
der  mark  dai'after  entwvijl  fein.  FoITenhelder  w.;  ware 
der  mark  vrrfchalden.  Oborurfeler  w. ;  item  hant  die 
merker  geweiil,  wurde  ein  merkergeding  befcheiden  u. 
die  imnerker  und  uflmerker  verbotet  an  das  merkerge- 
ding, und  welche  da  uf^bliben^  den  hant  fi  der  marken 
vtrweifct  u.  foil  furter  kein  redit  luehr  in  der  marken 
haben.  Erbacher  w.;  verfehen  iiiit  irem  fleiefch  u.  ihren 
fladen  u.  eiern^  To  (ie  herlichU  konnen  und  vvetcher  das 
nicht  enthete  unter  den  merkern ,  den  jugt  man  aus 
der  marke.  Erbacher  w.  Verbrecher  und  fchmdher 
wui'den  nicht  geduldet:  der  verbrecher  foil  der  mark 
nicht  genieBen ,  bis  er  fich  wieder  eingedungen.  Deh- 
mer  w. ;  ware  auch  ein  marker,  welcher  die  mark 
fchmahete  mit  worten  oder  mit  werken ,  der  loll  der 
marker  gnad  erwerben.  Kirburger  w.  Hartefle  Urafe 
wider  einen  ungehorfamen  marker  war ,  dali  ihm  fein 
brunnen  gefullt  und  fein  hackofefi  dngcfchlagcn  wurde: 
de  gemeinen  bueren  erkennen,  fo  we  dem  holtinge 
alhie  unKchorfaui  wcr  u.  nicht  erfclienne,  deinlelven 
follen  de  gemeinen  bueren  den  fjaikoven  wflaen  u. 
de  pUtien  dihcn  u.  foil  daerto  liner  gerechtigkeit  in 
der  marke  ein  jaer  verluJlig  lin.  Linger  bauerfprache, 
von  1562.  vgl.  Piper  \1\).\  wann  nun  einer  in  diefer 
aerfchaft  erfunden   wilrde,    der  nicht  thate,    was  fich 


(     von    151 


gebt,  and  mOchtc  ihn  nicbt  verwifchcn  mit  dem  viel  aUgemeinern 
von  g*famtbiir(]fchaft  (f.  291),  der  das  freie  volk  Qberhaupt  umfaBt, 
ohne  ruckHcht  aiif  iinfretheiltes  jji^untlcigenthimi.  Der  gaugenoBe 
(pftgenfis),  murkgcnoflo  (marcanus),  rcntgenoBo  in  darum  noch  kein 
iDBrkgenoBe  in  dem  luer  verhandcltcn  Hua. 

•)  uod  wan  foid  u.  meiller  benediget  fin,  fo  fal  der  wait  achi 
ffly«  fri  A«»  biil  die  foriler  zukommen,  welcher  nil  zu  eiiqueme, 
den  mochtcn  die  andern  virdn'nken  vor  drifiig  fchilliiige  als  dicke 
ix\a  i{  not  dut. 
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fmn  gefchlagen  wurden.  Wollt«  er  beide  verkaufen  oder 
abtreten,  fo  durfte  ers  nur  in  der  mark  und  alien  inark- 
genofien  (land  niiherrecht,  nuirklolung  und  abtrieb  zu. 
Item,  fprechen  wir  auf  den  eid,  was  man  der  walde, 
in  diefer  mark  befi'hldKcn  und  begrifi'en,  verkaufen  je- 
niand  wolte,  der  fol  fie  ufgeben  und  bieten  in  dem 
markerdinge.  MeichTner  2,  1)53;  der  merkerfcheffen  hat 
zu  recht  geweiH  a.  1441,  da.&  kein  marker  kein  mark- 
gut^  es  fei  fiodcn  oder  /'chare,  beklagen  oder  nirgend 
anderdwo  vergiften  oder  wehren  foil,  dann  am  mar- 
kergeding.  ib.  2,  725;  kein  markgnt,  es  fei  hodem  oder 
fchar*),  foil  nirgend  anders  verklagt,  vergift,  verge- 
ben  oder  gewehrt  werden ,  dann  am  markergericht  zu 
Bobenhaufen.  ib.  2,  9^2.  Auch  der  vogt  der  mark  hatte 
nach  den  markgenoBen  den  vorkauf  vor  fi'emden;  wenn 
der  graf  (zu  Hanau)  die  wfllder,  fa  fell  werden,  nicht 
kaufen  wil,  fo  mogens  die  Grofchlag  thun.  Meiclifner 
2,  893;  item  teilen  >^ir,  das  das  hols  niemand  kaufen 
mag  oder  fol,  dann  die  marker  gemeinUck  unci  keiner 
hefoiuicr;  were  auch  das  lie  das  nicht  thun  wolten,  fo 
fprechen  wir  vor  recht,  das  den  wald  niemand  billicher 
kauft  und  behelt,  dann  der  graf,  wolte  fein  auch  der  nit» 
fo  hette  der  Grofchlag ,  nach  unfenu  herren  a.  feinen 
herren,  recht  zura  kaufe.  ibid.  2,  932;  item  wifen  wir, 
wenn  die  marker  in  und  auswendig  des  gerichts  ire 
gttter  und  hOfe  zu  verkaufen  noth  angienge ,  die  ein- 
wohner  und  lent  in  dem  gericht  feflhaft  die  nechften 
u.  zu  alien  zeiten  ein  ewigen  abtrieb  hergebracht.  Al- 
tenhafl.  w. 

19.  ich  will  am  fchluB  die  zUge  zufammendrangen ,  die 
aus  der  markeinrichtung  als  befonders  alterthiimlich  her- 
vorleuchten:  der  gekorne  oder  gebome  vogt  (f.  504), 
die  haramertheilung  (f.  r>27),  die  riU'kkehr  des  tiherflu- 
ges  zur  mark  (f.  h2^^),  der  laute  nif  der  holzaxt  (f.  514), 
die  wegrflumung  des  bauholzes  binnen  jahr  und  tag 
(f.  510),  die  decimae  iiorcorum  (f.  523),  die  fchwere 
Ilrafe  des  markfrevels  (L  51tj.  519)  und  die  interdictio 
aqua  et  igni  (f.  530) ;  das  fechUe  buch  wird  zeigen,  daB 
fich  auch  ein  gottesurtheil  (durch  waBer)  in  der  tradition 
der  markgenofien  forterhalten  hat.  — 


*)  follte  boden  tleu  wald,  fehar  den  acker  im  wald  bedeaten? 
fchar  erinuert  wOrtlich  aQ  theiJung,  divilto. 
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r  marcha  fteht  gewohnlich  der  gen.  fg.  eines  ortes 
Oder  gen.  j)l.  der  ortsbewohner  (oben  f.  496),  marcha 
ware  alfo  mehr  die  ortliche,  dauemde  benennung,  hun- 
tari  mehr  adminiitrative,  vortibergehende*)?  Paffender 
wird  aber  huntaii  anders  ^'edeutet  und  nichl  fUr  den 
hundertden  tbeil  des  ganzen,  fondern  felbll  fttr  ein  gan- 
zes,  welches  huudert  villae  oder  pniedia  in  ficli  begriff, 
genomuitn.  Ilierzu  iliinmen  das  altii.  hundari  und  agf. 
hundred.  Hundari  war  nach  Verelius  128',  ett  harat, 
fom  bellod  af  hundrade  bemiaan,  nach  Ihre  1,  821.  930 
dicebatur,  quia  centum  villas  continebat.  der  name  fin- 
del  fu-h  raeines  wiUens  nur  im  upland,  gefetz  und  nach 
diefem  (kong.  10)  zerfallt  es  in  fiardhungar  und  a^wn- 
gar  (viertel  und  achtelj,    folglich   belland  das  viertel  aus 

6,  das  achtel  aus  12J  villis.  **)  da  nun  ein  gewerter 
enthiimer    wiederum    mindeilens    J    des    attungs    be- 

tzen  follte  (oben  f.  506),  hatte  das  ^  des  ganzen  be- 
tragen,  was  ikh  rait,  den  hundeiteln  nicht  recht  ver- 
trftgt,  vielleicht  auth  nur  gotlilandifrh,  nidit  fchwcdifch 
war.  Der  gothland.  attung  wurde  in  tolftunrfar  (zwolf- 
tel)  zerlegt  (Stjernhook  \).  202),  acht  [tttungar  wili'den 
96  zwolftel  bilden,  d.  h.  eben  fo  viel,  als  ohne  den 
brnch  die  zw5lf  viilae  des  iittungs  ergaben.  das  verhalt- 
nis  des  hundari  zuni  herad  ift.  noch  unemiittelt.  Hire 
halt  beide  fiir  gleichviel,  doch  mag  herad  dem  hochd. 
gau  entfprechen.  Den  Angelfachfen  liieli  der  unfenn 
gau  vergleichbare  bezu'k  eine  Icire  (engl.  I'hire),  was 
kirchliche  anorduung  verrftth***),  hundred  bildete  wie- 
der  die  unterabtheilung,  dergeftalt,  dafl  es  zehn  zehntel, 
jedea  einzelne  zehntel   {teoding)  zehn  t^as,   d.  i.  villen 


•)  ein  chuningeshuntari  nicht  bloB  im  Rheingaufbanigenhuntra, 
Iranigernndni),  auch  in  Weaphalen :  dat  konigfondero  (obeor.512], 
welchei  Haltaus  1697  gans  anders  nimmt. 

**)  Upland  fclbft  bildct  (nach  kooffab.  \)  diei  follUand  .■  1.  tius- 
daland  (zebntland)  2.  attuDdaland  (achtland)  3.  fiadbrundaland 
(Tiertland,  von  fiadbur,  fi&dhur,  altfcbwed.  vier).  Nach  Olafa 
h«lga  faga  cap.  76.  zerfUlIt  Svibiod  uberhaupt  in  fQnf  landTcbaf- 
ten:  1.  rudrmujiDalaDd ,  2.  fiadbrundaland  =  Vellmannaland,  3. 
tiandalaod  =  Upland.  A.  attundaland,   5.  Haland. 

•••)  eine  beftfitigung  des  auch  im  innern  Deutfchland  unzwei- 
felbafteo  zufammenhangs  der  gemeintbeilung  init  dor  kirchlichen. 
fcir^  negotium,  procuratio,  in  folcbem  finn  auch  provincia,  paro- 
chia  (wie  noch  jetit  frans.  cure  pfarrci);  ah d. /nra,  vgl.  gl.  ker. 
25.  fcira  habet,  procarat  (Dint.  1,  148  fehlerhaft  fcerco  habet), 
fcirono  negotiorum.    ibid.  279. 
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hufe  des  Sfp.  vom  lat.  tiberfetzer  ilets  durch  manfus  ge- 
geben  wird.  Die  entfprechendfte  lat.  benennnng  ware 
fundus. 

Hw>pa,  altfftchr.  hova^  mhd.  huobef  nhd.  hufe  (f.  hube) 
bedeutet  ein  f^eme^nes  und  i^ehegtes  landllQck ;  es  man- 
gelt  der  agf.  und  altn.  iniuidart,  feine  abkunft  ill  dun- 
kel.*)  aiaraannifche  urk.  des  7.  8.  9.  jh.  (zuerft  bei 
5{eug.  nr.  4.  a.  6so)  geben  hoba  d.  i.  hoba,  die  trad, 
fttld.  hwiba,  das  Ilrengahd.  huopa  erhellt  aus  einer  wie- 
ner gl.  huopa  (manfus)  Denis  I,  1,  147  and  aus  widam 
huopo  (dmnnm  primitiae)  monf.  373.**)  GemeBen  fein 
muB  die  hube,  denn  es  heiUt  hobam  plenam  Neug.  nr. 
654  (a.  Brto);  hobas  III  plenitcr  cmmfas.  ib.  nr.  394 
(a.  861)  und  unam  hobam  pleniter  entcfi/am.  ib.  nr. 
485  (a.  875).  Bellininiungen  beigefiigt  find  in  folgenden 
Mien:  hobam  1.  hoc  ell  XL  jugera.  Neug. 646  (a. 904); 
unam  hobam  et  XIX  jugera.  id.  530  (a.  S82) ;  una  hoba, 
quod  eft  XXX  jugera  terrae  aratoriae.  tr.  fuld.  2,  14 
(Schann.  nr.  61.  a.  779);  ad  unamfjuarnque  huobam 
XXX  jugera.  tr.  fuld.  Schann.  nr.  5S0;  alTo  in  Alanian- 
nien  40,  in  Buchonien  30  jugera ;  die  voile  hube  betrug 
ira  Rheingau,  Lahngau,  Lobdengau  30  morgan,  ander- 
warts  anders.  Bodm.  726.  728.  (Jbrigens  konnte  fie  in 
der  liur  und  in  wald  Hegen;  duas  hobas  ^  unam  in  cam- 
pia,  alteram  in  lilvis.  tr.  fuld.  2,  83 ;  meill  war  es  acker- 
land  :  hobas  tres  de  arativa  terra.  Neug.  84  (a.  783)  und 
von  einem  colon  bewohntes :  hobam ,  quam  Perehtinc 
incolebat.  Neug.  554  (a.  885)  una  hoba  cum  fervo  in  ea 
fedente.  id.  557  U.  885.)  trado  fervum  meum  cum  hoba 
foa.  id.  150  (a.  805)  Richolfum  cum  hoba  fua.  id.  70 
(a.  778)  fervum  unum  cum  fua  hoba.  tr.  fold.  2,  133; 
zuweilen  wird  die  area  domus***)  oder  die  arealis  von 
der  hube  unterfchieden  :  unam  ariakm  cum  fua  (Iructura 
et  ad  illam  pertinentera  hobam.  tr.  fuld.  1,  23.  duas 
huobas    et   tres   ariales.    I,    26.    hobas    et   unam  aria- 


*)  ans  goth.  h6ba  (aratrum)  darf  nicbt  gedacbt  werden,  dies 
wQrde  abd.  huoho  tautca,  wovon  wirklicb  buohili  (aratiimcnlaa) 
moni*.  329  Doc.  220*  berfUmmt ;  eber  verwandi  foheint  das  altn. 
bAf,  modus. 


**)  eiomal    6ndet    ficb   hebotua  Neug.  496  [a.  876)    and    hobun 
nav    (coloniae)    tr.   fnjd.    2,  26     (Schann.    nr.  98)     2.   27    (Schann 

tv 

fanoba  gar   nicbt  verwandt. 


78)  wofQr  1,  13  (Schann.  nr.  177)  haftunna«  gelefen  vrird. 
***)  hovafiut,  area,  curtia  Ton  bof  (domuB,  aula),   wOrtUoh  mil 


Manfiis    hat    fich    aus    deni    frankifcl 
Ubrifio  Dentfchland  und  dnrrh  das  ganz 
breitet ;    doch  tinde    ich  es    nur    unter 
und  in  den  capitularien,  nicht  in  den  al 
Bei  Neugart  zuerit  nr.  62  (a.  773)   un< 
es  zufalli^,   die  echtalam.  diplome  gebn 
koniglirhen   nianlus,    nainentlich  nr.  19 
groBt^r  wahrffheinlichkeit   wird    es    von 
da  die   coloni   auf  deni   irnindllQck   zu 
die  franzoi".  proviiizialninndiirten   hahen 
fwew,     meix    verwandelt    (Roquef.  2,   14 
wie  aus  nianfio   mefoii,   niaiffm   pebildet 
das  franz.  niaifnil,    nacfnil,    nienil   aus   r 
nie.ii-)     Die   mann    lind ,    gleicli    den   hj 
land ,    ilber    die    abwciclunigen    des    uiaAl 
4,  43G    und   riuydocoper  I.  c.    pag.  495; 
und   dhnidii ;    ^^leich    den    huben    begrcii 
haus  und  hof,    zuweilen   werden    lie  der 
ent^efj:engelt«llt.      In   der  regel  hatte  jed< 
belitzer  (fnauluantis ,    oben  f.  317.),    mai 
gefiifrten  genitive  in  den  dipl.  bei  Neug.  ] 
bauten     hieBen     vclUti .     cnUi,     die     ungi 
(aber  doch  fchon  venneflenen  und   verthi 


*)  wie  in  OUg.  bygd,  28.  blii/a  byr  oo  hedi^ 
6.  hoga  byr  oc  afhedna  bygdr,  d.  i.  fandoa  i 
Jam  tumulorum  aetate  ei  in  gentiUrmo  Hnt  call 

mM\   r«._ "  '  —"^ — ^^^^^^^^^^** 
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nudi,  inculH;  letzterer  war  weit  die  geringlte  zahl» 
ein  breviarium  (Bruns  beitr.  p.  65)  rechnel  auf  1427  ve- 
(titos  80  abfos.  Beide  konnten  nach  dem  Hand  ihrer 
befitzer  entw.  ingimuihs  oder  (ervihs  fein.  In  Deutfch- 
,and  abj^'efalite  urk.  nehmeii  nicbt  felten  manfus  ftir  den 
bewohjiten  theil  des  grundftiicks  (fttr  area,  curtis),  und 
fetzen  ihm  die  dazu  gehorige  hube,  als  ackerland  gegen- 
aber :    YllI  manfos  et  hobas  ad  ipfos  pertinentes.    cod. 


modo  animalium  aptos;  terrttortum ,  quod  duqo  jacet  ab/um;  de- 
Itructuni  et  Ucut  Uicitur  ab/atnm;  abl'arM  beiBt  aLfo  mettre  ea 
fricbe ,  bracb  liegea  lafien.  der  atf'arma  batte  voo  dem  ibm  ver- 
liebeoea  land  eben  To  wobt  zins  und  heerrchilling  zu  eutricbten, 
aU  der  maufuarius  veaitus,  nur  geringeren:  manrionanus  b  fol.| 
abfarius  30  den.,  bunatariua  lb  fuppleaat.  (conlV.  Carol!  craHl  ?  de 
fendis) ;  er  nutzte  das  grundAiick  wiihrfcbeinlicb  zur  viebweide. 
Ana  abfens  oder  gar  abl'um,  dem  praef.  von  abeiTe,  kann  diefer 
Tomaniicbe  ausdruck  nicbt  erklUrt  worden  ;  ich  babe  ans  franz. 
hbas  (heruDter)  ital.  abba^To,  i'pan.  abaxo,  port,  abaixo  und  an  die 
verbs  abaifTer  (altfr.  abailir)  abaxar ,  abaixar  gedacbt ,  abfua  fiir 
abafna  w^re  ein  ini  bau  berunturgckoramnca,  verfallenes  grund- 
(tQck ,  D&mlich  miin  fiodet  uucb  iu  aiten  gloircn,  bci  voller  und 
verkQrzt^r  form,  abnra,  abl'a ,  abai'o,  iibufu,  abfo,  abbafo  fSr  do- 
mua  iofirma,  mit  der  unwabrfcheiDticbeD  deatuog:  qaaii  line 
baie.  Ducange  1,  l^.  S2.  IndeHen  niQUe  erll  ein  manfus  abafua 
aosdrScklicb  nachgewiefen  werden.  —  Eicbborn  zeitfcbr.  1,  152 
hatte  ve/riti  ftir  die  mit  einzelnea  perfonen  befetzteu ,  alft  fQr  die 
nicbt  befetzten  genommen ,  allein  belitzer  und  inbaber  kommen 
beim  abfus,  wie  beim  veflitua  vor,  was  fchon  der  name  abfarins 
leigt  und  die  unterfcbeidung  in  fervilit)  und  ingenuilit,  nacbdem 
Tein  befitzer  unfrei  oder  frei  war.  Sp&terbin  wurde  rechtag. 
§.  84^  das  weiea  dea  abluB  nicbt  in  die  abgebeode  ctiltur,  Ton- 
dem  in  die  art  der  verleihung  gefetzt:  vejliti  Teien  die  nacb  bof- 
recbt  befetzten,  abfi  die  auf  lebenszeit,  pacbtweifc  oder  folbll  wi- 
derruflich  verliebenen.  Beweife  fiir  diefe  anlicbt  kcnnc  icb  nicbt. 
eine  glolFe  des  CaeCariuB  zum  regiHr.  prumieule,  bei  Hontb.  662^ 
lagt:  manfi  abii  Tunt,  qui  non  babeut  cultoreu,  fed  dominus  eo** 
habet  in  fua  poteflate,  qui  vulgariter  appellantur  wroinde;  diefe' 
wroiade  wird  aucb  666^  binter  abfa  ein(;eklamuiert  und  daB  der 
elolTator  frougilter,  bermgilter  meint ,  belliitigt  673*  :  li  autem 
ipfi  ifta  et  alia  jura  non  fideliter  peregerint ,  abbaa  feoda  eorum 
debet  ahj'ar»  id  el^  vrcmen  ^  n&mlicb  eioziehen,  zu  Gcb  nehmen, 
allein  dien  widerfpricbt  dem,  was  icb  vorbio  ausgefahrt  babe, 
eiDgeiu>gTie  t&ndvr^ien  konnten  in  gutom  ban  ftehen;  vabrfcbein- 
llicb  verftand  Caefarius,  im  jabr  1^22,  da»  alte  wort  nicbt  mehr. 
lerkwQrdig  heiit  ea  im  regif>.  von  Prflm  felbA  6d0«:  ahft  ho- 
inM  (V  beruntergekommne  leute)  ex  noAra  familia ,  qui  intra 
jteltatem  noJtram  J\ne  mam/iM  funt,  und  darauf  aucb,  mit  glei- 
cber  fcbilderung.  uhf'ae  feminat^  die  abli  bomines  kOnnen  keine 
abfarii  feio,  deun  diefe  baben  einen  manfus  abJus,  jeae  find  obne 
manfen. 


ad  a.  866  (Pertz  1,  471):  indicta  per  reg 
laliane  ad  exfolveiulum  tributum  de  un< 
ingenuili  exiguntur  fex  denarii,  de  fenili 
a.  877  (Pertz  501):  fcilicet  de  nianfis  ind 
dus  unus,  de  unoquoque  manfo  ingenuili  i 
de  cenl'u  doininird  ft  quatuor  de  facultate 
manfo  vero  fenili  duo  denarii  de  cenfu  d( 
de  facultate  manfuaiii.  Noch  eine  Helle 
len  beilfttigt  auch  das  centefimalfyftem :  de 
ununi  hniltaldum  et  de  tnille  manfis  nnc 
duobus  bobus  ...  ad  Pidas  mitti  praece 
(Pertz  48 1). 

Gleichbedeuti^  mit  inanfns  wird  in  frank, 
weilen  auch  factus  (d.  i.  conllructus,  difpof 
2,  b.  iin  polypticus  folTatenfis  col.  1380. 
manfos:  belege  mehr  liefert  Ducange  3, 
In  andern  gegenden  waren  Qcher  noch  am 
feldvertheilung  im  fchwang,  z.  b.  captun 
pifanc  <feptuinj  gl.  .Tun.  1S3;  unum  ambit 
bifanc  appellamus.  tr.  fuld.  1,  33;  dii 
anius  capturae.  ib.  I,  34,  partem  captun 
72 ;  fcopojfi ,  fpater  frhuppifte,  Arx  S. 
aach  cdoftia:  novem  trado  colonias  inte 
hobunnae.  ib.  2,  27:  colottia  veftita  oura  i 
chetb.  nr.  142,  was  einerlei  fein  wird  lui 
der  deutfche  ausdnick  lautete  wohl  gtiu/im 
monf.  368.  Doc.  217*),  denn  nopan  ift  c 
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mit  riemen  bezogen  zu  haben  (oben  f.  90.  91.),  fo  viel 
landes  als  mit  einer  haul  riemen  gemeften  wird;  fpftterhin 
ein  [itlug  landes,   vierzig  morgen. 

Altn.  bedeutet  hoi  praediam,  villa  und  Andr.  San.  4,  1 
vcrgleicbt  es  ausdrticklich  dem  inanfus:  funiculi  dimen- 
fione  tota  vi  lla  in  aequales  redigitur  portiones ,  quaa 
matema  lingua  vulgariter  hocl  appellant  et  nos  in  latino 
fermone  manlos  pofTumus  appellare,  earuni  fundis  inter 
fe  praediisque  inter  fe  fundis  iplis  adjacentibus  adae- 
quandis.  Nachlldfm  heilit  altn.  iopt,  dftn.  toft,  fchwed. 
tomt,  tompt  was  in  unJern  urkunden  area,  ahd.  hova- 
Jlat ,  nanilich  d^'i*  fundus ,  worauf  die  wolmung  lleht 
nnd  die  altfchwed.  gefetze  llellen  die  regel  auf:  tompt 
or  ackers  (tegs)  modhir,  area  mater  ell  agri,  d.  i.  nach 
der  theilung  des  tomt  richtet  Cch  die  des  ackerlands. 
Verelius  253^  257»  Ihre  2,922.  vgl.  Falck  jiit.  gef.p.82, 
te^  (Suderm.  bygn.  11)  ill  das  altn.  teigr  (arvum,  tractus 
terrae). 

2.     Ausmefiung. 

Nacb  aufliebung  der  aiten  hamaf(k\pt  wurde  im  Nor- 
den  follhipt  (feua.)  oder  folfkipti  (neutr.)  gebandhabt, 
wovon  nur  in  den  Icliwed.  und  dan.  gefetzen  die  rede 
iR,  nicht  in  den  nonvegifcliiflaiidiri-'ben.  Solfkipl  (Upl. 
vidlierb.  1.  landsl.  bygn.  ti.)  erklftrt  Verelius  2S9*:  agri 
fecundum  folis  et  coeli  regiones  t'oHoi-ati  diviiio,  ut 
fundus  ad  meridiem  litus  meridionales,  ad  feptentrionem 
collocatus  feptentrionales  portiones  habeiit  ac  fic  in  re- 
liquis ;  Hire  2,  fiOti ;  tenuinus  legalis,  relpiciens  illam  ve- 
teruni  fanctionem,  ut  in  villa,  ubi  plures  I'unt  coloni, 
illi  qui  verfus  orientem  aedes  fuas  habent,  etiam  orien- 
tales  plagas  inter  dividendum  fuiidum  nancifcantur,  qui- 
que  verfus  occidentem  Dccidentales.  fohfragen  bv  f Dalai. 
bygn.  24j  wird  eine  auf  folche  weife  abgetbeilte  villa 
genannt.  nu  ftr  by  til  iamforis  kumin  ok  til  rattri 
Jollhiptj  tha  ar  tompt  ackers  modhir,  tha  fkal  aker 
ftpte  tompt  laggia  ok  andakarli  gtidhning  giva,  fiat  fran 
fngbla  ren,  tu  fran  pangu  ren  ok  thrj"  fran  allmanna 
vagb,  fam  ligger  mallan  kirkiu  ok  kiopunga  .  .  aker  a 
angi  tilGgbia,  angtegher  fkogteghi,  Ikogtcgher  rrtrteghi, 
rfirtegher  a  vatn  a  vaq)um  fkipta.  thftr  Ann  fti  gita 
Hena  ligbat,  fva  at  fea  ma,  fkili  thai'  Hang  alia  flokker 
r5rtegba  funder.  Upl.  ridherb.  7.  d.  h.  ill  ein  land  zur 
gleichHellung  und  rechten  fonntheilung  gelangt,  fo  ill 
das  wohngrunddtick  (ton]|>t)  des  ackers  mutter,   da  wird 


■em  iandweg  zu  hulfe  kam    dur^h 
Wa'Wja  genannt.    In  Hothars  S 

vidherb.7.)  ,„  arboribus,  montiblis, 


Grenefteine.      lex   ViTig.   X    3-    J 

^'If.V'^""'  propter  tines  fandor3 
nt  fuiITe  conJlructas  atque  cont-pTf 
P;:"P^«'-   indicia    terminer  m^' 
effe   defaxos.    eine  urk.  voii  nlfhi 
halt  folgende  merkwQrdige  Helle"^  ^ 
m  vertice  rupis  /h,alif,X  iTae' 
tpfo  praefente  fculnta  ceraiti  r    fn 
Borgundiae  et  curienfis  Rhe"iae      I 

Jegen;   die  deutlichite  ftdle  i/t  Knl 

fiunjbenar  ok  thrir  ftena^  i.."^' 
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tompta  ra  ligjria.    i  farvagx  ra  mughu  thre  itena  liggia, 
Iva  ok  i  uilialds  ra.    i  akra  fkiptum    ok   tef?ha  thftr   ma 
tve  flena  ra  kalla.     (laka  ok  Iten    ma  ra  kalla.     ben  ok 
Ren  ma  ra  kalla.    enum  ileni  ^ife  angin  A-itzord.     hieraus 
ergibt  lich:   ein  blofler  Ibein  hat  keine  beweiskraft,    doch 
pfahl   und  jlein    oder   bein    nnd   ftdn    LeiBen    ra,     ;swei 
fidnt    ebenfalls;    ein    fahrwe<^'   mid    ein   urtiald    fordem 
drtsi  fteine;    jeder   winkel    des  torapt  flinf  ftcine.     fiinf 
fieine   fo    geilellt,    daS   einer   in   der  mitte,    vier   auBen 
um  ihn  herum   liegen,    heiflen    riir,    auch   rier   und    drd 
fieine.     ra  ill   das   altn.  ra,   Idiwed.  dan.  vra,    icinkel*)^ 
foil  aber  nach  Ihre   auch   pfal   bedeuten;   ror  erklart  er 
ilein,  rora  fteinigen,    verwandt  fcheint    das   altn.  reira 
(oder  re)Ta?)  bei  Biiirn  li^are.   vincire,    Auf  Island  und 
in   Norwegen    werden    die    grenzJleine    lirUtar    genannt, 
nach  Biorn:    bodimes,    lapides  facri,    tres  lapides,    limi- 
tmn  indices;  andere  fchreiben  IJrittar,  lierittar,  es  wer- 
den fehr  verfchiedene  herleitungen  gegeben,   deren   keine 
befriedigt.     uierkwflrdig    ill,    dafl  ein   von   drei    niftnnern 
abgelegter  eid  bei  dem  ifland.  gericht  Ijrittar  eiilr  bieB, 
ihr  zeugnis  bewies   gleich  den  drei  markileinen  (Arne- 
fen  p.  258-200.);    nutrkfleina    fcal    I)ar    nidr    fetia    oc 
grafa,    fern    menn    verda    afattir,    oc  leggia   ihia  /rta 
fteina  oc   ero   ]>eir  kaliadir   lyrittar.      Gulap.  p.  286.**) 
Auch    im   innem  Deutl'chland   herrfcht   die   dreieahl    der 
grenzileijie  vor,  eine  urk.  bei  Kindl.  3,  639  gedenkt  der 
drei  fteine  beieinander;    das  Winterbacher   und   PlOders- 
hauXer   iint*jrgangsrecht   (Fifcher   erbf.   2,  261.  274)    hat 
vier   oder   fanf:    wann  wir  ein   (lein  fetzen,    hawen   wir 
ein    creuts   daran    und    Ugen  vier  fteine   darzue  zue  ai- 
ner   zeugnus    und    ver/chlagen    die    flein ,    das    fie    fich 
wider    zurammen    fchicken    und     wann    zwen    nachburen 
ein   llein  fetzen  wollen  zwifchen  zwen   Jlein,   fetzen   wir 
inen  auch  ein  (lein,   das  ill  unfer  branch.    Rugian.  156 
ftehet:    under  den  Icheidelftein   gehoren    kohlen,   glas  u. 
gcfamwdfc   fteine;    und    iin    Monjoier    w. :     weiter    wird 
gefragt,    es    ill   ein  fenn  (nioor)  gelegen  zwifchen  m.  gn. 
h.   und    den    heirn   von   Burgonie,    geheiflen    das  mark- 
w,  in  derafelben  venn  foil  man  fijiden  (einen)  reinen 


V  Jieiae  in  den  winkeln  der  limiies.    Niebuhr  2,  883. 

rfifl  /  ^fi'^G   variant©   fligt   hinter  {)ria  noch   adra  (aliae),   wonach 
•yfitt^^LT-  die  den  morkfteinen  zugtUgUn  fleine  wftren. 
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haumen  im  wald  angebracbt ;  nach  der  lex  ViUg.  X,  3,  3 : 
fi  haec  ligna  (aggeres,  arcae,  lapideB)  defuerint,  tunc  in 
ca-horihus  iiotas  quas  decunas  *)  vocant  convenit  obfervari, 
fed  illas,  quae  antiquitus  probantur  incifae  Man  wahlte 
eichert ,  huctwn ,  tanneu  :  in  pago  Salagewe  et  in  marcu 
Salagewono  partem  capturae  meae  de  illis  arboribus, 
quae  nuncupantur  lahhouma.  tr.  fuld.  1,  72;  usque  ad 
arborem  lachhuocha  dictam.  Freher  orig.  i»al.  1  app. 
p.  43;  mark  (lignuiu)  das  geflagen  ill  in  die  tanne  un- 
der dem  ftein.  MB.  1,  410  (a.  1341);  die  hei/tere  id 
gehowen  mil  eim  kriiUe.  Kindl.  3,  682  (a.  1537) ;  ind 
vort  van  eime  (loine  U^  dem  andern  ind  van  eime  vuil- 
bome  to  dem  andern ,  wente  up  dat  hogeite  an  de  hoken^ 
d&r  Iteit  de  rechte  hovetllein  ind  dar  (leit  Iruce  an  die 
hoken  ind  berken  gehowen.  Kindl.  :\  639.  640  (fee.  15): 
termini  et  tines  per  lapides  tenae  infixos  ac  figna  vide- 
licet cruceni  et  cer\i  coinii  (wajipen  dor  gi'afen  von  Rein- 
Jtein)  arbonbus  infculpta.  Delius  Elbingerode  p.  16.  23 
(a.  1483) ;  an  den  baum  zeichen  und  unter  den  graben 
gefetzte  Heine.  Rugian.  156.  AuKer  lachbautn  loch- 
banm  gelten  die  benennungen  wahlbaum  (malboni.  Halt- 
aus  1299.  1300.  Sfp.  2,  50.  Olrichs  rig.  recht  p.  82. 
Delius  Elbingerode  p.  25.  26.  31,)  jcheidelbaum  und  in 
Niederdeutfchland  fyiaathom,  nacb  dem  brem.  wb.  4,  891 
von  fnaat  liir  fuede,  fchneide,  fchnltt  (vgl.  beemfnaal  oben 
f.  600). 

Die  legung  der  grenzzeichen  gefchah  feicrlich ,  zumal 
wenn  fie  fUr  ganze  orter,  marken  und  gaue  eintrat,  in 
gegenwart  des  volks  und  beiderl'eitiger  nachbarn.  kipi- 
der  wurden  zugezogen  und  in  die  ohrcn  gepfeUt  (f. 
144)  oder  erhielten  maidfchdln^^  dariiit  ihnen  zeitle- 
bens  die  erinnemng  des  vorgangs  eingepragt  bliebe.  in 
manchen  gemeinden  war  der  gebrauch,  knaben  auf  die 
neugefetzten  Heine  zu  fiaucheti.  Mone  bad.  arch.  1,  272. 
J&hrlich  od^r  von  zeit  zu  zcit  wurden  die  marken  be- 
gangen,  belichtigt  und  erneuert.  Die  gi^enzlegung  und 
begehung  heiBt  in  den  alten  urkunden  circumducere^ 
peragrare ,  auch  carallicare  (man  beritt  weit  ausge- 
ilreckte  marken) :  circumducere  marcham  Wirziburga- 
nenfium,     optimates     et    feties    fines     circumducunt    et 


•)  die  kreuz/orm  der  rtccurien  und  ohne  «weifel  de.«  lftr,hn8 
kaxm  uralt  vorchrillUch  feio ;  He  erfcheiDt  ja  bei  durcbfchneiduDg 
dcfl  r^SzD.  cardo.    Niebubr  2,  386. 


QrinuD^s  D.R.A.  3.  AuBg. 
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fame  Rrafe*j:  man  f|^richt,  es  li  ein  recht,  daB  man 
denfelbeii  full  graben  in  das  !och,  dain  der  raalllein  ge- 
(banden  hail  in  die  erden  biB  an  linen  gOrtel  unde  full 
dan  mil  eime  pluge  mule  tier  pfetden  ober  eti  farcn, 
das  fi  fin  recht.  Frankenb.  gewonb.  bei  Schminke  3,  746 ; 
wer  einen  gi*enzilein  verfetzt ,  dem  foil  der  hals  mit 
detn  pfhi(j  aitgcfahrnn  ivtrdeti ,  indeiu  man  ilni  in  die 
erde  ;^abt  bis  an  den  kopf,  da  foil  der  enke  nicht  mehr 
geahren  und  der  ptlughalter  nicht  mehr  den  ptlug  bal- 
ten**)  u.  ihni  nacb  deni  hals  abren.  Knichcn  de  fupe- 
rior.  tenit.  rap.  4.  n.  875:  wer  wiJicntlieh  rein,  (tein  und 
markung  aus^Tebt ,  der  hat  fein  unrecbt.  forter :  was 
fein  uiu'echt  fei  ?  denfelben  fol  man  in  die  erden  graben 
bis  ail  den  hals  und  fol  dan  r.ier  p/erde^  die  drs 
tickers  nit  getvon  find,  an  einen  pftttgy  dtr  da  neti 
ifii  fpaimen  und  follen  die  pfcrde  nit  mer  geeogen 
U.  der  enkc  nit  mer  geetn  u.  der  p/lttghabe  nit  met' 
den  pflug  tjchaUrn  hahen;  und  fol  man  im  als  lang 
nach  deni  hals  ern,  bis  man  im  dm  hals  ahgei^rn  hat. 
Hembreitir»ger  Petersgericht ;  auch  ob  iemants  G  ver- 
meflen ,  der  nmrkllein  auB  oer  uder  grobe ,  was  der 
vennachty  daruf  weilt  der  fchefien :  man  foil  innen 
gleichs  dem  gurdel  in  die  erd  graben  u.  foil  ime  mit 
einan  ploich  dunh  [tin  herze  fuhrni ,  daniit  full  ime 
genoch  u,  recht  gefchehen  fein.  Niedenuendiger  w. 
Vgl.  was  f.  020  von  dem  alterthum  und  der  unwkk- 
lichkeit***)  folcher  ftrafen  gefagt  worden  ilt;  die  alten 
gefetze  verftigen  zwar  anfehnliche ,  immer  aber  verhalt- 
ni&mftfiig  weit  geringere  geldbuften,  die  langob.  80  fol. 
(Both.  242J,  die  vifig.  (X.  3,  2)  20  fol.,  die  bairifdien 
(XI.  1)  2tJ  Fol.  per  lingula  figna  vel  notas,  der  Sfp.  2,  28 
dreiSig   fchill.      Naher   lleht  die    wallilifche    verordnung : 


*)  gelcfaah  68  uDRbfichtlicb »  fo  mufte  bloB  in  gegenwart  der 
nachbarn  der  grenzOein  hergi^llellt  werden :  li  qaie ,  dum  arat, 
termiuatu  ru/u  iiu»  voUtntaie  (alta.  af  vada  oc  ei  med  vilia,  oben 
f.  31)  couvellatt  viciuis  praefentibua  reftituat  termiaum.  Viiig.  X. 
3,  2. 

•♦•)  foil  heiBen:  gehalten  haben,  wie  dao  folgende  w.  lehrtj 
pflng,  pfcrde,  knecht  a.  pHilger  dQrfen  zum  ackero  uoch  nicbt 
gobraucht  worden  fein.     vgl.  Heinecc.  elem.  2,  303. 

**)  Tolksfage  erkl&rt  ein  be!  Nordheim  auf  der  landaraBe  ein* 
gebauoes  kreu?.  fur  eine  pflugfcbar,  weil  dort  einem  frevler,  der 
einen  pflug  vom  felde  genolen,  der  kopf  abgepflugt  worden  (oi. 
BpieU  archiv   1,  <i4. 

Mm'i 
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alanmnnifcho  84.  verordneten  stceikam^ 
feierlichkeiten.  Im  niittelalter  pflegten  c 
manner  zu  entftheidrn :  find  die  vom  a 
zwillig,  der  altelle  lehnniann  machet  d 
fiebende  niit  vier  vom  adel  und  drei  j 
156;   noch  ein  beleg  folgt  fogleich.         ] 

4.     AnfcJiutt  iind  abtrieb  (alluvio,  avullio 

der  flrom  kann  einem  grondeigentbiiniet 
{wafnt  oder  grirfl)  arU'chiltten  *)  und: 
merkwurdiges  weisthum  liber  anfchot  ill 
getbeilt.  MB.  22,  348.  349  geben  eint 
fiber  den  prenzflreit  zwLfchen  Moringer 
fieben  ahe  bauem  fprachen  reoht ,  I 
ein  meil  auf  bei  dem  Leche  u.  do  bin  w 
Lecbvelt  zu  einem  po/,on  ilain  u.  fpra 
mit  recht  au/^bracht,  da/,  der  Lech  itt 
da?,  rfuier  tfat,  geben  u.  nenien  mag 
weis  oder  gricJJweis.  Die  fpftlere  baiw 
151C  (Hnltaus  41)  iinterffbeidet  geradtf 
und  grielS,  wurzbafter  wafen  verbleibel 
gi-uiid  er  abgobroclien  lei,  der  grief. 
dem.  delTen  boden  cr  ficb  anfetze.  ] 
recht  von  1452  darf  der  eigncr  des  abg^ 
n^^Qt-ks ,  fu  lange  es  uocli  in  der  flut 
ibw  foltjen  und  fich  feiner  wieder  zuj 
lot  van  Bnem  laiidd 
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kummt,  was  Hch  an  fein  behalteiies  noch  fo  kleineB  Mck 
fetzt.    der  text  ill  f.  80  ausgezogen.  *) 

5.     Tropjfcdl^    jBQun,    iiberhanfj. 

it  ne  mut  nieman  fine  ocefe**)  hengen  in  enes  anderen 
mannes  hof;  milli  licet  Ilillidditun  aedificionuu  fuorum 
immittere  fundo  alieno.  Sfp.  2,  49 ;  da:^  traef  ( I.  iri'mfe) 
und  tropfjlal,  traufe  u.  tropffall.  MB.  lU,  Gi>  (a.  1304); 
eine  lebendige  hecke  hat  an  des  nauhbarn  ^iindc  einon 
tropfcnfall  von  1 J  fuB ,  well  ihr  aiiptiiinzer  U)  viel 
von  feinem  eignen  grunde  liegen  laBen  miili,  daher  er 
aucb,  vor  dem  zaun  Hchend,  fo  weit  er  mil  elknlafp- 
gem  bardvnhelf  dariihcr  reichen  kann,  befugt  ill,  weg- 
zubauen ;  bei  fetzung  einer  todten  hecke  braucht  er 
dem  nachbarn  nichU  zu  reichen,  darf  aber  auch  keinen 
tropfenfall  verlangen.  Delbriicker  landr.  \k  24;  ein  ieg- 
licher  mann,  der  bans  und  Uof  hat,  der  hat  gewalt  u. 
friede,  (ds  fenm  feine  traufe  fiiUet^  dall  da  niemand 
gehen  noch  gefahren  mag  wider  feinen  willen.  Freiber- 
ger  llat.  (iVakh.  3,  179);  an  welchem  ort  einer  den 
driippelfaU  hat,  muB  nach  (ladtrechten  demfelben  drit- 
tehalb  fufi  gewichen  werdeii.  Inner  llat.  (v.  Steinen  2, 
1080) ;  nu  fa  madr  er  fetr  hils  vid  eng  annars  nianz, 
pk  fcal  hann  gera  dropanhn  um  hverlis  af  finu  oc  fctia 
fvD  vid  gards  lid  eda  piodvegh,  at  hann  geri  veg  eigi 
flfojran.  nii  ef  madr  fetr  h&s  hia  akri  mans  eda  i'vo 
naT  nauta  tAni  oc  gerir  eigi  droparam,  {)ii  fceri  ifra  oc 
bu^ri  mOrk  filfrs,  halfa  koitongi  enn  haifa  eiganda.  Guhip. 
p.  433. 

Zaune.  fepem  rumpere.  lex  fal.  10.  8;  concifa  vel  fe- 
pes  ib.  19,  4,  concifa  aliena.  ib.  37,  5;  tres  virgae  unde 
fepes  ligata  ell.  ib.  37,  1 ;  retortae  cambortae.  lex  rip. 
43;  fepes  mentonalis.  ib.  70,  3 ;  e^ifczun,  etarchartea 
(e^fc  ift  feges.  etai*  fepes)  lex  bujuv.  9,  1 1  ;  de  fepibus  et 
palis.  lex  burg.  27;  derzon  (ederziin),  fepes  afliata,  Itan- 
taria.     Roth.  290.91.  92;  fepes  texta  viinine.    Roth.  308; 


*}  dem  limitierten  land  bei  den  ROmero  febltealluTion.  Nieb. 
2,  391.  aucb  bei  uns  fcbeinen  die  wicbtigftoD  vorfcbriften  Qber 
d^n  aoTcbutt  voo  getneintand  uusigebend. 

••)  ovf/e  daa  gotb.  ubizra,  ahd.  opafa ,  altn.  ufs,  ups,  agf. 
efefe ,  eogl.  eaves  (fg.,  keiu  pi.)  und  Weber  (bilder  ilea  Sfp.  tef. 
8. 2)  b&tte  ea  nicbt  fiir  objl  (fachf.  ovct)  nchmen  ibDea.  aber 
fcbon  der  verfaBer  d<>a  Icbwiib.  landr.  vorftand  das  wort  uicbt,  in- 
dem  er  ein  finnlofes  hoffache  daraua  macbte  378,  2  Schilt.  92 
Senkeob.  Auch  Bltfchwod,  opRldrup  ((lillicidium)  Vurtg.  h^gd.  2 
und  onl.  oofldtuip. 


u.  die  verzeunen  foil,  wie  feft  er  den 
niachen?  ill  geweift,  dafi  der  fricdr.  foil 
den  alfo  hoch  und  felt ,  da6  jetvei  fjefj. 
nit  kovneti  dariiber  kommen.  Riedweisth.  vc 
wall  uin  einen  zufnR  (Vzuflatr)  oder  kainp, 
todte  hecke  gefetzi^t  wird,  niiiB  \venit;llens  3 
ervc^anv  hocli  und  derranflen  ftark  fein,  da' 
ncm  (larkm  nmnne  (hci  fuJJ/ffiffe  ausJu 
Delbrtifker  Inndr.  p.  24.;  fo  einer  einen  z 
erbland  machen  muB,  ma  weit  er  tiber  d 
erbland  verlhatigen  kiinne '?  R.  fo  weit  i 
hardetihelf'f  einrr  dim  l^ng^  fo  er  vor  d€ 
iibcr  dvn  zaun  laiu/rn  binti ,  kann  er  dus  s 
thfttigen  (oben  i\  <iO.)»  groBe  baiinie  ansherch 
berger  landr.  rJl ;  wie  borb  ein  wabrhafter  zi 
R.  wen  man  eine  bardc  mit  dcm  heft  eini 
nehinen  u.  iibrr  dm  zaun  auf  die  erdc 
auch  foil  er  fo  llark  fein.  daB  ein  gcwaf\ 
mat  mil  viuvin  f\f}  dofjegai  laufett  kdnne,  di 
Ilehi  ill  er  llark  genug.  ibid.  ?:.  36 ;  andere 
die  liiirke  dcs  j:auns  oben  f.  72.  nr.  27.  f.  94 
uiit  den  nacbbarn  bebi  man  den  zaun  ai 
fpricbw.  58y. 

Veberhauy  und  uberfali.  weni  die  eichel 
fti  von  de.'i  nacbbarn  baume,  delVen  zweigerj 
derii  nacbbarn  grand  bengon,  fallen?  R.  J| 
tropfeii  gcniefici,  genicjct  aurh  dcfi  (jut4 
ger  landr.  S-  35;  item,  dar  twee  te  hope  j 
ok  te  hnnP  Infpn      iti>in  der  all«>nA  fflnpt      ft 
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moge  toflaeii ,  fo  fall  he  den  overfall  einlene  beholden, 
is  dat  nicht,  fo  follen  de  buren  den  overfall  iiitfamet 
gebniken.  Letter  markenprotoc.  von  1522.  (dies  ent- 
fcheidet  blofl  den  letzten  der  in  der  frage  geftellten  bei- 
den  falle,  wenn  der  baum  auf  die  gemeine  mai'k  iiber- 
Mngt ;  liaben  die  marker  deiii  eigeiilhunier  des  bauuis 
verilattet ,  fein  an^cnzendes  grundfbiick  einzuhegen  iind 
zu  verzftunen,  fo  behalt  er  den  iiberfall,  ft»nll  aber  genielJt 
delTen  gemeine  mark) ;  die  frtlchte  gehiiren  dem ,  auf 
deflcn  grund  fie  gefunden  werden ,  anch  beira  holz- 
fall  nicht  nur  die  abgefallrien  aite ,  fondeni  der  baiun 
felbit,  wie  weit  er  des  nachbars  grund  riihrt,  folgt  den 
enden,  muB  alfo  auf  der  ffhnatfcbeidung  durchfchnitten 
werden:  filllt  ein  gebauncr  oder  umgefrlilagner  baum 
auf  geineinen  fahrweg,  fo  ei^met  (kh  der  landesgograf 
zu,  was  zxvilchen  tcagettfpur  und  nabel  (nabe)  befunden 
wird.  Delbrucker  landr.  p.  25;  mer,  fo  zwen  baum  zwi- 
IVhen  iren  pUteni  hetten,  u.  das  oba,  es  were  zam  oder 
Wilde,  auf  den  audern  fiele ^  wie  der  fich  dannit  bal- 
den foil?  urtbeil:  wo  baum  uf  einem  felde  lien,  was 
dan  uf  einen  iden  felt,  das  fall  im  fofeen.  wo  Oe  aber 
in  garten  ftehen,  was  alydan  uf  den  andern  fellet,  das 
obs  fol  er  dem  andern  dem  llamme  nach  halb  wieder 
geben.  Henibreitinger  Petersger. ;  abhauen  des  Ohcr- 
Xam/s,  oben  f.  TO;  der  iibtrhang  foil  zwifchen  dem 
berfn  dca  bauuies  u.  dem  nachbarn  gleich  getheilt  wer- 
den. Frankenlianfer  (tat.  von  15:)S  (Walch  1,  34l») ;  han- 
get  ein  baum  auf  eines  andern  marines  gut,  was  des 
obftes  ift,  das  liber  fein  gut  hanget,  das  ill  fein,  die- 
weil  er  will,  will  er  aber  fein  nit,  fo  mag  er  dem  vogt 
wol  klagen  u.  foil  das  der  vogt  tuon  abhauen ,  was 
uber  fein  gut  hanget,  welcher  hand  baum  das  ill.  Augsb. 
ilat.  283  (AValch  4,  286);  welch  man  hot  bi  linen  nacke- 
!  beni  einen  baumgarten  legen ,  was  denne  obii*  des  an- 
dern gewen  (V  gewere)  kompt  mit  Qnen  elten  u.  mit  li- 
nen erften  zwigen,  wer  denne  den  Ham  adir  die  wur- 
zil  in  finer  gewere  hot,  der  zihe  fich  der  irlle  zwige 
an  u.  grife  denne,  fo  her  velle  moge,  was  im  denne 
voigit,  das  ill  fin,  das  do  nu  adir  nicht  gevolgin  mag, 
das  fal  ienes  fm.  Schlef.  landr.  (Bohms  beitr.1,4.  p,  48); 
welch  man  had  ein  garteii  Li  Rm  nachkebur  legende, 
was  dann  zwelgen  hangen  in  liiis  nacbkeburs  hof,  di 
zihe,  der  den  (lain  adir  di  worzeln  iu  finer  gewere  had, 
zu  em,  fo  er  meill  mag,  wa?  em  danne  nicht  gevolgen 
mag,   da:^  ill  jenis.     wann    nimandes  boime   hangen 
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XXI  vot.  Rugian.  10 ;  dar  en  dungeltveg  twischen 
tween  erwen  herget,  fo  fall  men  foiren,  dat  auf  jeder 
feiten  des  erfes  twe  rader  gan  u.  dat  ftellperdt  in  der 
foir.  Benker  heidenr.  §.  7;  item,  wer  fein  land  dtingen 
will  u.  hat  dazu  keinen  diingweg^  der  foil  klimiiien  auf 
fein  ackterste  Jtatis  oder  bngfr'td  und  iuchen  den 
ndhesten  weg.  den  minjlen  fchaden  und  bolegen  den  weg 
rait  garben.  Bochunicr  landr.  S-  -^l  ^  ^H^s  fi)l  deni  mist- 
wagen  raumen,  Hinder  der  kolwagen^  welcher  aber  am 
besten  geraumen  kan,  der  fol  es  thun,  Hernbreitinger 
Petersger. ;  ein  juhveg  fjochweg)  ofte  drefweg,  dar 
men  henne  driven  u.  millen  I'al,  fal  wefen  VU.  voet  wit. 
Schwelmer  vellenr.;  ligger  vdgher  ginum  akra,  ban  fkal 
vara  fva  bredher,  at  twe  vdgni  moghu  motes  a  hanum. 
ligger  rcn  ginum  akra,  the  man  ridher  at,  hon  fkal  fva 
bred  vara,  at  twe  moghu  miites  a  hftnni.  Sudherm. 
bygn.  10.;  zehn  ellen  breit.  tba  ma  vaghn  vaghne  mota. 
0(lg.  bygd.  4. 

SchOpfenweisthQmer  des  Eltviller  oberhofs  an  die  ge- 
meinden  Erbach  u.  Mittelheiin  von  1374  verordnen, 
wer  feinen  feldwegs  antheil  nicht  unt^rhalte,  folle  zah- 
len  was  die  obrigkeit  andern  filr  dellen  herltellung  be- 
dingt,  und  halb  fo  viel  als  flrafe.  Bodm.  p.  G24,  der  dies 
auch  aus  hollftnd.  deichrechten  nachweilt  und  von  den 
rom.  colonien  herleitet.  Mazocclii  tab.  HeracL  2,  345. 
Fr.  C  Conradi  parerga  3,  352. 

7.  ftar  und  feldrechte\  feldjchaden, 

Ich  reihe  einzelne  alterthUmer  an,  die  auf  fold  und 
ackcrbau  bezug  haben  und  ficb  hierber  fUgen;  magere 
uberbleibfel  aus  der  Jfllle  des  alten  landlebens  und  ge- 
wis  einer  menge  von  zusatzen  ffthig. 

'  In  einigen  fallen  kann  iihtr  frenuhn  acker  gcfahrcti 
werden,   f.  vorhin    das   Bochumer   landr.    vom  dilngweg; 

I  iiu  herbst  darf  ein  nachbar  mit  einem  krautkefiel  iiber 
den   andern    faren.     Walch    2,    177;    gefchieht    es   ohne 

'  recht     fo    nird     die    buBe     nach    den    wagearddern     er- 

I  me^en:  fwe  fo  unrethten  wech  fleit  over  gewunnen 
land,  vor  iewelk  rat  fal  he  geven  1.  penning.  Sfp. 
2,  27;  nu  akar  han  ivir  aker  allar  ang,  rinder  innan 
hiul,  gialdi  tiri  ora,  rinder  i  annat,  gialda  firi  tva  ora, 
rinder  i  thridia,  bote  threa  era,  rinna  i  all  fiugburt  bote 
Gax  ora  ok  ater  fpiallin.  Ollg.  bygd.  18,  1.  womit  man 
oben  f.  105  die  llrafe  nach  dt^n  nmgrhen  d^r  rdder 
verglfticbe.    Sonderbar   ill  der  cebrauch,   in  Vermandois, 
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\,  der  alte  ausdruck  Mr  tibergeben  war  faljan*)^  ahd. 
Igr.  fellan,  altn.  Telja;  die  tradition  Telbll  hieB  ahd.  fala, 
falnnga^  in  der  iibprf.  des  cap.  von  Hii»  legitimam  tra- 
iitionem:  wi^^^etahtia  fala**);  andere  beifpiele  bei  Halt- 
ftos  1583;  mit  fale  geben.  Pare.  14767.  Es  gab  zweier- 
lei  fala,  eine  die  bluB  zwifclieii  deni  alten  und  neuen 
Bi*(enthumor  des  faiuulcs  ftatt  fand,  und  oine  wozu  mit- 
telsleute  gebraucht  wurdf»n.  beide  kminten  hintcreinan- 
Jer  einti'eten.  Die  mittler  hieSen  falaman  (falmflnner). 
Baltaus  1584 — ?^(j;  und  was  ])er  iiianiini  falamanni  ge- 
keben  war  (nut  fiilnums  hand,  freilicli  und  ^Jtanzlich.  MB. 
^,  178.  a.  12ril;  5,  41.  a.  1301)  lahnanilVh  ei^'en  (MB. 
I,  188),  Die  fni^e  ware,  ob  falilant,  lelilant  znweilen 
tuerauf,  nicht  auf  fal,  cuitis  (oben  f.  4i»3)  be.zoiien  wer- 
Jen  darfte?  Zu  falmannern  warden  vensandte,  erben 
freunde  und  angefehne  leute  erwahU,  (ie  bezeugten, 
pilligten,  bekraftigten  das  rfwrr/t  ihrc  hand  gehende  ge- 
(chaftt) 

^.   aber  norb  ein  anderes  wort  bezeichnet  den  fiinnlichen 

ct  der  ttbergabe,    ahd.  xverjan,    in  bit.    urkunden  veftire, 

vellire ;    giucn .     giwerida     ill    inveftiiura.       identitAt 

eider  ausdriioke  bezeu^en  vorerfl  fol^ende  ilellen:  item 

ftes,    qui  vellitioncm    viderunt.     tr.   fuld.    1,  91;    et  ifti 

ant   telles,    qui    hoc   audicrunt    et  viderunt   giwendam, 

id.    1,  92;    der  fatz    des    capit.    von  sii)  et  coram   eis 

EBfani   fuanim  traditionem  faciat  et  fidejulTores  ve/liturae 
onet  ei ,    qui    illani    traditionem    act'ipit,    ut  repituram 
at   lautet    verdeuUVbt:    inde    voru    bin  fachano   linero 
a    gedue    inde    buriguu    theru    geweri    geve   himo, 
thia    fala  infaiiit,  getceri  gedue.     Aufa  genauile  ent- 
richt  hier  der  deutfciie   dem  iat.   ausdmck,   ahd.  war- 
an,    werjan  ist  namlich   das  goth.  vafjan  vellire  tt),  ga- 


*]  das  fifoth.  faljau  hat  zwei  bedentun^eu,  die  intranGtive 
ron  roanere,  divertere.  die  tranHtive  von  dare,  tradere.  rendere. 
liefe  iA  lUmmtlicben  librigen  mandarten  erhalten,  jene  erlofcben, 
)bg1eich  fal  (manfio)  lalida,  lelida  ^diverrorium)  goth.  ralit)va 
brtdanera.     andore    wOrter  beaatigen    die    verbiiidung    beider  bc- 

tiffe,   deR  einkehreDB  tind  gebeuH,   z.  b.  thaa,  dae  fowohl  ire  be- 
icbnet  alfi  dare. 
••(    legalit*?r  truderw,  obeii  1'-  152;  dooare  Wgaliter,  f.  1?»6. 
t)     erinnert    an    die    IreilaBung    diirch    die    h&ode    mebrerer. 
^beo  r.  179.  3:J2. 

ti")     uralte  wurxel,    din  anch  ini  ianlkrit    cm  laiitiri  uud  wo7,u 
th^C  (fQr  ioHf)  geb5rt. 
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)n  dem   antretenden:  jich  undarwindai  Pare.    '6b^,  fwk 
icindcn.     Haltaus  50. 

tradition,    vellition    und   finnation   erfolgten,    wie   es 

eiiit,  unter  denfelben  forinen,  nur  zu  verfchiedner 
it,    an  verfchiednera    ort   und    in    gepenwart    anderer 

nner.  Ich  glaube,  daS  jede  villitio  und  firmatio, 
cht  aber   jede  fiinnliche  fale    vor  geiiclit  zu   gefchehen 

ucht«.  Das  capit.  von  819  zeigt,  daU  lie  fogar  auBer- 
Ib  lands  vor  zeugen  vorgenommen  werden  konnte. 
linahlich  wurde  aber  auch  die  handbabung  der  fym- 
le,    die   urfprtinglirb    nur  unter    den    parteien,    wenn 

on  vor  gericht,  Itatt  hatte  (f.  201),  durch  den  richter 
er  gerichtebotcn  vollzogen. 

die  auf  gnindeigentbum  anwendbaren  f}Tnbole  find 
k  vierten  cap.  der  einleitung  abgehandelt.  einige  gehen 
Igleich  auf  beide  eigenthtiuter,  den  alten,  wie  den 
euen,  jener  reicht  den  wafen,  halm,  ail;  diefer  em- 
Iftngt  fie.  andere  betreffen  blofi  den  antretenden,  z.  b, 
jer  ftuhl»  auf  dem  er  in  das  gut  rutfcht,  der  wagen, 
(omit  er  es  befahrt,  das  feuer.  welches  er  darauf  ztin- 
pt.  Das  wichtigfte  unter  diefen  ilt  die  drtindchttge 
kllion  (f.  190),  wofOr  ich  hier  noch  eine  urk.  aus  Neu- 
fxl  nr.  45  (a,  766)  anftihren  will:  et  poUhac  nos  exuti 
ft  omni  re  paterna  noHra  revelli\imus  Wolfranimum 
lonachum  et  miflura  ipforum  monachorum  per  tribas 
tebus  et  yter  irihus  iioclihua. 

[  nrfprilnglich  geh3rt«  es  nicht  zur  vollltflndjgkeit  der 
hidiUon,  dali  darilber  ein  fvhrifilirhps  hijhument  ver- 
iQt  wQrde.  die  geilUichkeit  und  der  eintluB  lonnfcher 
ptare  fiihrte  es  aber  fchon  feit  dem  vierten,  fUnften 
i.  bei  verfcbiednen  deutfchen  volkern  oin,  ini  fieben- 
pn,  achten  erfcheint  eine  menge  frftnkircher,  alamanni- 
&er,  langobardifcher  traditionsurkunden.  Dabei  wiirde 
k  nun  iitte,  die  zur  ubergabe  verwandten  fyuibole 
iinimtlich  nuf  diks  belchriebcnc  perganient  niedersU' 
^cn  und  wfthrend  der  gerichtlichen  handlung  empor- 
(ibalten;  das  hiefl  cartaui  levare;  ja  man  fetzte  feder 
tod  dintenfafl  mit  auf  die  urkunde.  Beweife  hierfUr 
«eten  die  veroner  fonneln  bei  Canciani  2,  in  welchen 
nch  eine  wichtige,  oben  f.  196  iiberfehne  (telle  vom 
pdelang  enthaUen  ill;  474':  mitte  atramentum  (1.  atra- 
ientarium)  fuper  cartulam;  476»  levent  cartani  de  terra 
pn  atranientario ;  47(l''  levant  cartam  de  terra  cum 
panibus»    que  fuperius   dixinius;    474*:    fi   e[l  Roboarius 
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ail.  Wiilire  uusiialiuie  dt^s  oln^eii  ^niiKiraL>;es  gilt  als- 
dann,  wenn  ein  fremder  eclites  eigenthnin  in  dem  gau. 
deflen  genoB  er  nicht  war,  erbte:  diefer  muJle  fich  ge- 
richtlich  einweifen  laBen.  ich  habe  keineu  alteren  belcg 
als  folgenden :  item,  ln?tte  eiii  iifiwemiuf  iriaii  t'rfft'liaft, 
fal  er  entphaiif^eii  vur  eiueui  vaide  u.  fclmltilien,  dabi 
follent  aach  fin  fcheffen.  der  fchultili  fal  enie  den  halme 
Jiet*em  u.  geben,  der  vaidt  fal  cmc  banne  u.  freden  ge- 
beden ,  die  fchefl'en  foUen  den  man  befcheiden,  wat  er 
danimb  liden  folle.     Reiteiather  w. 

9.  erfltziing  duruh  bloBen  zeitverlauf  fcbeint  im^erma- 
nifch  und  erll  durcb  das  rOui.  reclit  berbei^efilhrt, 
(Eichh.  rechtsg.  S-  59.  200.)  Das  deer.  ChiMeberti 
(Georg.  474)  kennt  eine  praefcription  von  10.  20.  30 
jahren,  ebenfo  capital,  lib.  5.  cap,  3.S0  (Georg.  1.509); 
die  lex  Burg.  79  von  15  und  30  jaliren;  die  lex  Roth. 
230.  231  von  fUnf  jahren  und  Liutpr.  G,  1.  in.  24.  62 
von  30.  40.  60;  die  lex  Vilig.  X.  2.  von  3(J  und  50  jah- 
ren. de  ifta  paiie  triginia  ct  uno  anno  fere  aniplius 
Temper  exinde  fui  veflitus.  form,  vet.  Bign.  p.  143  vgl. 
oben  f.  224 ;  befitzen:  pei  mitz  u.  pei  geu'er  drei^ich 
jar  u.  mer  in  gutem  gericht,  in  Hille  u.  ru  u.  reil,  on 
alle  anfpracb.  MB.  24,  101  (a.  1355).  Unter  dem 
fchreijahr  (annus  reclamationis) ,  deCTen  ablauf  den  be- 
fitzer  am  gut  hehendig  niacht,  verfteht  man  1  j.  und  6 
w.  Bodm.  p.  673.  vgl.  oben  f.  222.  Ira  Norden  wurde 
ein  gut,  (las  60  jahre  in  einer  faniilie  bleibt.  mlal:  ef 
ioril  liggr  undir  l^ma  jt'Ltlegj;  fextigi  vetra  eda  leingr, 
Jm  verdr  peim  er  hefir  lu  iOrd  at  odali.    Gula{>.  p.  284. 

ni,     Unvollh'omnttws,  uhgeleitetes  eigcnthum. 

Desjenigen  gnindbefitz  ill  eingefcbrAnkt  und  unvollkom- 
men,  der  ihn  von  dem  fortbeftehetidcn  obereigenthum 
eines  andcni  abtoitet.  kennzeiclien  diel'er  ableitnng  lind: 
auf  dem  gut  laftende  dienfte  und  zinfcn ,  wideiTuflicbkeit 
der  verleihung,  unveraulieilichkeit,  unvererblichkeit. 

Die  ftltelten  deutfchen  nanien  fiir  ftdrlie  landverleihun- 
gen  kennen  wir  nicht.  colonus  wird  abd.  uobo,  lant- 
pfiwo,  acchai-pikengeo  Uberfetzt,  allein  diefe  ausdrUcke 
bezeichnen  aligeniein  den  bauer,  landbauer,  ohne  rtick- 
Gcht  auf  das  verhaltnis,  in  welcheni  er  ein  feld  bellellt. 
Aber  fchon  zu  Tacitus  zeit  (oben  f.  3oO)  wurde  den 
knechten,  als  colonen,  land,  das  lie  ihreiu  Uerrn  ver- 
zinllen.   ilberlaBen.     Die    lex.    alam.   22.  23    (vgl   8.  9.), 
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genuus  mit  unvoUkomranem  eigenthurasreclit  verlielmen 
bofen ,  manlus  dominictts ,  indominkatus  [  terra  falica) 
liieB  daa  dem  echten  eigentliQiner  gum  verbleibeiule 
grundflUck,  zu  welchem  jeue  geJiorten^  \*m  dein  lie 
abhiengen:  van  thes  meiras  liUfe  ende  van  then  h'jvan 
(hufen ,  manlis) ,  tJw  tharin  hdred.  Freckeiihorlter  he- 
bertille;  habet  in  Flariaco  nuum  iiianruiit  iiidomiiiicatuni, 
ad  qtiem  refpkiunt  nianli  XIX.  polyptycbus  Follaten- 
IiB.  Auf  diefem  manfus  dominicus  log  die  wohnung, 
der  hof  (curtis,  auhi,  audi  dor  lal,  fronhof,  edelhof, 
diiighofj  des  gulshemi,  um  ihn  lierum  jene  hofhurigeu 
manli  ferviies  und  ingenuiles.  Die  verleilibedingungen 
waren  ohne  zweifel  fehr  nn;2;leich  und  abweicbend, 
etitw.  auf  bclUiiiiute  jabre,  odcr  auf  b^henszeit,  alUnalich 
erfl  auf  vererbuug;  daU  diel'es  die  benennungen  abji 
und  vefliti  nicbt  angebt,  babe  ich  T.  537  vemiulbet. 
[n  den  pnlyptycbeii  *)  oder  lieberoUen  warden  die  ein- 
zeUien  dienlle  und  zinfen  genau  verzeichnet  and  bier- 
iiach  ergeben  ficb  nocb  andere  eintbeilungeu,  z.  b.  die 
manii  carropcrarii  und  tnnvojierarii.**)  Von  der  na- 
tur  der  leiilungen  babe  icli  im  erUen  bucb  gebandelt; 
im  gunzen  waren  die  ingenuiles  geringer  behiilet  (Eich- 
horn  zeitfchr.  p.  101)  und  ihre  arbeiten  weniger  knecb- 
tifch,  z.  b.  debet  etijun  (luanrus  ing.j  de  fuis  diebus  ti- 
rnuin  ducere  in  campuni  ct  cxpanderc  dc  fuo  carro,  et 
IVrvilis  niunlus  debet  levant  finiuui  hiper  carruin ;  das 
nuHaden  ill  befcbwerlieher,  alf^  das  fiihren  und  abladen. 
Dagegen  tnig  auch  von  iiflentlichen  Iteuern  der  manfus 
fervilis  nur  balb  fo  viel  wie  der  ingenuilis  (oben  f.  538.) 
Wenig  aufikunft  gcwftlircn  hldm  regiller  iiber  die  be- 
fugnilfe  des  coluneii,  d.  li.  bis  zu  wekber  fcbranke  er 
mit  dem  gnindlUkk  fclmlten  und  walten  darf;  ficber 
hRrrfehte  bier  groBe  verrchiedenbeit,  manches  enthalten 
rpatere  weiBtbiinier.  *"'*> 

Fflglich  bat  man  die  bellimnuin^  diefes  verhaitnilFes  zwi- 
fchen    gutfiberrn    ntul     feineii    liofb^^rigen    Iwfrecht    (jus 


*)  n«Av7rTv/o(,   viclgtifultctes  pergaiuent,   wia  fp&ter  gerolltes: 
%.  h,  der  polypiicuif  monai^eiii  Fonatoolia  bei  Baluzo  11.  1387. 

**)  eine  rtiiiiinlung.  vergleichuug  und  erl&ut«rung  aller  folcber 
ftlten  regilW  iU  bedurfiiis  und  wiirde  vieles  aufhe!lt;n. 

*•*)  ira  Twenter  hofrecht  heiflt  es  z.  b. :  ende  die  eigene  of 
boHiOrige  mun  otYo  wif  en  mogcn  dio  oigono  of  hofbOrige  gue* 
deren  niet  beargcn,  Dog  dat  gctimxncr  van  den  hove  broken  nog 
eikenbolt  van  ucn  lUmoie  houweUf  dan  mit  orlof  ores  beeren. 

Grixam's  D.  B.  A.  a.Ausg.  Xn 
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Ite;  daher  freie  theils  durch  darbietung  ihrer  gtiler, 
tlieils  durch  Ubernahme  verliehener,  endlich  durch  un- 
vermerkten  luisbrauch  oder  misverlland  zu  hori^fen  wur- 
den.  Wahrend  urfpriin^licb  die  ftandesverhaltnifle  auf 
KTuiid  und  boden  eingefloflen  batten,  gellalteteii  fu'h 
I'pftterhin  gUtenerhftltnille  unabhangig  vom  unterfchied 
der  itflnde,  welcheii  Tie  ablluiupfteu.  es  iH  daher  bei  eiii- 
zelnen  dienllleilbingen  fehr  fchwer  zu  fagen,  ob  fie 
fiir  knechtifch  oder  nui*  dem  gut  anklebend  erachtet 
warden. 

Ganz  ahnlich  den  verleihungen  der  bauergUter  waren 
die  btneficieri  (agf.  bocland),  vnnmi  der  konig  oder 
landesberr  den  luiniflerialen  adel  belobnte  und  aus  wel- 
cben  hemach  die  beilimmtere  form  der  leheti  (feuda) 
hervorgieng.  auch  hier  prfeheinen  vergaffte  (data)  and 
dargebotene  (auf^'etragne ,  oblata)  *)  lehen  und  der 
lehnsherr  verhiilt  lich  zmw  vai'ailen  wie  der  hofsheiT 
zu  dem  manfuar,  jmr  daii  die  laiten  niid  leillungen  an- 
ders  befchatlen ,  liauptl'achlich  auf  huldigung  vmd  kriegs- 
dienit  gerichtet  waren.  Den  adel  beeintrachtigen  lie 
aber  fo  wenig,  als  die  verpflichtungen  des  hofhorigen 
freien  delTen  freiheit.  Die  invelUtnr  bei  ttbertragung 
der  lehen  erinnert  an  die  alte  veHitur  bei  dem  echten 
eigenthuin;  daB  auch  fiir  verleihung  der  nianfen  an  den 
colon  eine  form  gait,  weniglbens  Ipater,  nacbdem  lich  die 
erblichkeit  mehr  geQchert  hatte,  ill  wahrfcbeinlich,  aus 
der  benennung  manii  vejUti  aber  nicht  zu  enti'cheiden. 
Neuere  weisthiimer  enthalteii  genug  beifpiele  formlicher 
verauBerungen,  die  der  cnhm  „na  hovesrechte**  vorzu- 
nehuien  berechtigt  id,  vgl.  die  oben  f.  '.*7  ausgezogenen 
ftellen;  zu  KecklinghauJen  Ubergab  der  htirige  feinem 
nacbfolger  das  gut  noch  bei  lebzeiten :  der  iuhaber  des 
hobshorigen  guts  inuB  fich  auUerhalb  des  guts  und  fei- 
ner  grundllticke  begeben  und  in  gegenwail  des  habs- 
gerichtfchreibers ,  des  hobsfmuen  uiid  zweier  hobsge- 
rchwomen  feinen    willen    erklaren.     lodann,   nachdem    fie 


*)  bnrglehen  wurden  mit  dcr  formol  aufgetriigen ,  daK  der 
rarull  dem  berrn  feiue  burg  Offttfin  odor  offen  haUen  woUe  (fea- 
dum  aperturati,  aueribile) :  ich  findc  uuch  die  formel :  too  gruud 
buf  biB  zur  bOchA«n  thurmrpttze;  darumbt)  ban  wir  UDferm  ber- 
reo  von  Triere  ufgetragen  und  ufgegebeu  dttj  hOjXt  von  Sein 
iunut  uf  der  burg  za  V'imeburg  von  grunde  auf.  GQntber  3,  250 
(a.  1339);  da(  aUefte  dach  der  obarJUn  hwg  Kirburg.  id.  4.  p.  115 
(a.  1406.) 
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verdeiil*.  b.  Pufeiid.  apii.  I,  !)2.  !10;  wat  hn  arlitcr  lete, 
velivlegende  ende  vdtgaudc.  Kindl.  horigk.  p.  383  (a. 
1324.)  riihrende  habe  (rorende  have,  oben  f.  483)  gleich- 
viel  mit  fahrender. 

Treibendes  id  tick  nnd  weil  in  vieh  hauptfflchlich  der 
reichthuiu  der  vorzeit  belland,  wird  auch  diefer  aua- 
dnirk  fiir  geld  nnd  fahrcnde  babe  insgemein  Kf^braucht*): 
quorun»  verborum  frequeiis  ufus  iion  nniuni,  fi  ex  pe- 
coribus  pendet.  c\m\  apud  antiquos  ojies  et  patrimonia 
ex  his  praeci])ue  roiillitfrint,  ut  adhuf  etiain  pccunias 
et  prcuUa  difiuius.  Felliis  f.  v.  abfrregare;  pectis  buch- 
blioli  das  goth.  faihu,  ahd.  lihu.  Das  goth.  luaipms 
donani)  ver/licheii  mil  dem  altf.  niethmas,  altn.  ineid- 
mar  (res  pretiol'ae)  ftlhrt  auf  das  ahd.  meidan  (f.  mei- 
dani)  f(|uns,  annentum;  das  friel.  l'Jci:f  frheint  das  alid. 
fcaz,  Koth.  fcalts  (numus,  pecuiiia)  bedeutet  aber  vieh, 
der  vierftt&ige  fchatz  ill  das  vieh,  merkwurdi«  llimmt 
das  flav.  Ikot  (Ewers  209.  273) ;  vgl.  auch  xtijvog 
und  altn.  t/fipr,  naut.  Im  jtitifchen  gefet/  2,  103 
wird  unterfchieden  quilc/a ,  tliet  yvftr  dortharl'kild 
roa  ganga  (das  Uber  die  thUrlVhwelle  ^ehen  kann) 
alfo  wiedernm  das  faluende,  treibentie,  von  niMlhit 
(al.  otclbyt ,  ich  denke  oitalbj,  deni  jnaedium)  thet  ai 
ma  Mlf  ut  at  dyr  ^angft;  v;il.  Fukk  p.  155.  Deni  agf. 
evirfeoh,  altn.  qrikf^  (pecora)  entipricht  das  niederland. 
t/wd^'enoot  (Huyd.  op.  St.  2,  55(1)  und  das  tyrnlifche 
lebvinh ,  lebtcanre ;  blodige  have.  Haltaus  1 7ti :  Uber- 
haupt  dachte  man  lich  die  beweglirhe  I'arhe  helebt,  die 
mibeweiiliche  todt,  daher  Biovn  antcr  daudr  auch  dau- 
dir  aurar,  res  immobiles  anfiihrt.  ''^''}  Das  ligf.  yrf'Cj 
altfrhwed.  orf  (pecus)  icheint  fahrcndes  gut,  iui  gejjjen- 
fatz  zu  erfe,  arf,  dem  liegenden  erbe  (fjian.  heredad) 
aufizudrUcken  (oben  f.  467).  Iin  (lerbfall  wird  dem  ho- 
^^wen  colon  das  weilhvolllle  Hiick  I'einer  fahrenden  habe, 
^^k  bijtv-haupt  (f.  304j  weggen<Mumen.  Altn.  laujafi^ 
^^bwed.  dan.  losore,  lol'e,  fahrende  habe,  altn.  aurar, 
mf^r,  io  wie  imTer  geli  friiberliin  nicht  nui*  miinze, 
'  findern  auch  anderes  beweghchea  gut  war,  z.  b.  Wi- 
5296. 


*)  die   bilder  zum  Sip.  beaeichQen   fahreudes   gut  durcb   vieh 
Oder  darch  frucht  a.  vieh.     taf.  27,  10.  30,  6. 

**)  waram  den  Griechen  die  res  mobilis  atfa^^i,  die  immobilis 
fa¥4ga  hieft  (Meier  u.  SehOmann  alt.  proc.  p.  490)  weifi  ich  oicht, 
dano  rcbeinbar  id  dm  beweglicfae  allordiogs,  ja  fcheiubarer. 
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zaerft  eingefilhrt  babe.  Heergewdfe  bedeutet  kriegs- 
rflllunK  nnd  kann  von  niehts  anderm  iibgeleitet  werden, 
als  von  wat  (veftis),  die  fachJ.  form  herwede*),  d.  i. 
herwede  von  wat,  wie  der  lat.  ausdruck  vefUs  bellica. 
lex  Angl.  et  Werin.  6,  5  aufler  alien  zweifel  fetzt.  die 
rfion  dcs  Sfp.  gibt  es  durch  res  expeditioriae ,  ahd. 
fonn  ware  herigiwAti*^),  mbd.  liergewaHe.  an  wette 
(pifoius)  fachl*.  wedde  ill  nicht  zu  Uenken  {vgl.  oben 
f.  204)  and  die  fchreibun;:  herj<e\vette,  her^jewedde  ver- 
werilich.  ***)  Mehr  i'chwierigkeit  niactit  tjcrade ,  im 
Sfp,  rode,  \\n  lat.  uicnfdia ,  was  auf  gerathe  (ap])ara- 
tus)  filhrt,  nur  lit  diefes  ein  neutruin  (ahd.  jpnUi,  nihd. 
gerajte),  gerade  hinj<ej?en  unum;jelautetes  fern,  und  we- 
der  ein  ahd.  f^irAta,  rata  iioch  inhil.  ^erate,  r;U*?  nach- 
zuweifen,  wohl  aber  tindet  ein  hoclid.  niafc.  nit,  in  der 
bedeutung  des  heuttgen  vorrath  Itatt.  auch  irrt  das  rh 
in  deni  augenfcheinlich  identifcheii  ornamenta  mtdie- 
bria,  quod  rh&k  dicunt,  der  lex  AngL  et  Werin.  7,  3; 
man  hatte  eiiien  fdiieibfehler  anzunehmen  fiir  rcdJio 
und  zwar  redho  (nom.  pi.)'?  kurzes  a  und  die  verglei- 
chun<?  des  goth.  feui.  ni|>jo  (nuinenis,  ordo)  ahd.  reda 
fcheint  unpafl'end,  das  hoclid.  ^ereite  (ebeiifalls  appara- 
tus, aber  nicht  muliebrisj  kommt  gar  nicht  in  betracbt. 
ich  entfcheide  mich  alfo  fur  die  (chreibung  rade,  gerade 
and  die  bedeutung  des  hochd.  niafc.  rat  (fupellex);  [pa- 
re niederdeutiV'he  urk.  bnuirheii  auch  gerade  neutral. 
f/et-t,  was  zuweilen  vorkDiunit  (llaltaus  601.  1499.), 
bedeutet  hinterlaflenfchaft  an  gerade  und  id  wie  buleve 
(f.  365)  gebildet  (genau  gefchrieben  radelove ,  hochd. 
r^tleibe. 

Wie    lich    nun   der   ausdruck  rade    als    befonderheit    der 
fflchlifchthuringifclien    fjjraf.Iie    darllellt,    weiieii    aurh    die 


EurioA,  inter  quas  arnia  maxime  reputabantur.  et  iaiiti  viilgo 
ire%oede  adbuc  uomiuaotar.  Botho  im  cbr.  pictur.  ad  a.  907:  de 
tifer  ratte,  dat  de  Cldeae  Tone  fcbolde  in  dat  here  vareo  unde 
bttc,  dat  de  h0reiotde  I'oholde  vallen  ao  den  fildeflen  foae  efte  an 

den  negef^en  mach  van  der  fchwerdhalren. 

•)  in  rp&t«ro  urk.  auch :  das  gehtrtvi'de,    Kindl.  hSrigk.  nr.  197. 

318*.  ^.  una  in  verfchiedenen  der  hernach  folgenden  auBsOge. 

**)  agl.  berevffid   oder  -v»de  Iteht    Beov.  143.    Jud.  11  j   alto, 
hervodir  (arma  protectoria.) 

•••)  was  fich  Kindl.  hOrigk.  p.  129.  131  und  nach  ihm  Niefert 
Loen  p.  51  von  Uifttn  und  iceddm  de«  beergew&tes  einbildeni  hat 
gar  keinen  grund. 


IIV/(B        V-'I   r<Hr4>ll«         IKU 


I  \j^x  11  Ujmj^  • 


■<»■•«>■ 


kenb.):  von  des  pricllers  gitt  nimmt 
die  unfj;eraten  tochter  teilet  riiclit  den 
(Senkenb.)  erbe,  herg«watte  i>der  rati 
terfchen  ausg.  mangeln  diefe  flellcn  He 
nen  bloB  aus  dem  Sfp.  entlebnt.  Da 
eben  d aher  gtborgte  Itel len  d en  ec 
fotleibe  (binterlafienfchaft  analog  jen 
hergewaUe  haben,  caji.  '270.  273. 
Schilt.  vgl.  413.  Senk.  270.  Srhilt 
einigen  frhwilbirchen  oder  bairifchen 
nniigen  (Mittermaier  S-  3*J5,  4)  bell 
der  fachf.  einrichtnng  gleichen,  dac 
namen  oder  niit  andenn  (vgl.  Sohiael 
gebend) ;  ntltnibHr  lind  lie  nicht  fo 
NiederdeutlrhlaiKi 

Ht'ergeiviite    ill   die    fabiende   habe,    Wi 
watfnung  uiid   rullung  des  niannes,  tft 
rdnnuck   und   zierrath    der    ftaueii    bei 
den   zu  beideii    andere  geriltbrchaften, 
friedlichen   biirger    und    landiiiann    fd 
Beide  begi'eifen   nicht  das  gefainmte  I 
dem  nur  auserlefne  HOcke    deflelben. 
darin,    dafi    lie    eiii    iuilierordentlicbes 
(oben  r.  479),   heergewate  t:eht   iinr  at) 
fchwertinage ,    gerade    nui*    auf   fraii . 
Ipillniage  iiber. 

Ins   heergeivdie  gehiirt   urr|irOnglich    p) 
kriegsgewand  des  erblaUers.    diefe  Hoc 
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eigiiete  Ikh,  iiach  des  vafallen  tode,  der  lehnsherr  zu*), 
nacb  dem  des  horigen,  wenn  er  waffenfahig  war,  auch 
der  gnindherr.  **)  Wo  aber  das  nadiite  blut  das  her- 
gewftte  erbt,  da  id  iierfrmlirbe  freilieit.  f)  Folgende 
(lelle  iil  die  ftltelle:  ad  4]ueincumiiie  liereditas  terrae  per- 
venerit  (dies  kunii  nur  eiiicr  aus  deiu  niannsllaruni  fein), 
ad  ilium  rellis  hellicn,  id  ell  lotka,  et  ultio  proximi 
et  folutio  ieudls  debet  peilitiere.  lex  An^l.  et  Wer.  6,  5.; 
iewelk  man  von  riddeis  art  erft  Iwier  wegene,  dat 
erve  an  den  nellen  evejibUrdigen  niach  uiide  it  herwede 
an  den  nellen  fvertmach.  Sfp.  1,  27;  fve  fo  herwede 
vorderet,  die  fal  al  ut  von  IVerthalven  dartn  geboren 
fin.  id.  3,  15;  Ivar  de  lone  biimen  iren  jaren  lin,  ir 
eldelle  evenburdise  IVertinach  ninit  dat  henvede  alene 
unde  is  der  kindere  vonnunde  daran ,  wante  le  to  iren 
jaren  koniet,  Fo  Fal  bet  in  weder  geven.  id.  1,  23;  Fvai' 
tvene  man  oder  dre  tn  enenie  herwede  f^eboren  lin,  de 
eldefle  niint  dat  fvirt  to  voren,  dat  aiidere  delet  fe 
gelike  ander  fik  (das  Fchweit  >ialt  alFo  flir  das  belle 
flttck.)tt)  id.  1,  22;  zmn  herwede.  f^elifHl:  en  fvardy  dat 
befle  ors  oder  perd  gefadelet  uiide  dat  belle  haniafdi, 
dat  be  badde  to  enes  luannes  live,  do  he  llarf  biunen 
Qnen  weren>  darto  en  hcrpolc,  dat  is  en  bedde  unde 
en  kilffen  unde  en  lilaken,  en  diFchlaken,  twei  beckenc 
u.  ene  dvele.  dit  is  en  gemene  iierwede  to  pevene  unde 
recht,  al  fettet  die  liide  dar  mani^erhaiide  dinj:  to,  dat 
dar  nicbt  to  ne  hort.  id.  1,  22.  Was  andere  nocb  dazu 
fetzen,  ergeben  die  nae-hllehi'iiden  ausztl^e:  dar  ein  man 
verllorven   is,    fiuti    hern,    line   friinde   oder    line   niaghe, 


*)  auBer  den  oben  I'.  373.  374  und  bei  Haltiiiis  883.  884  an- 
gefOhrteo  belegen  gebCx-t  bierher  eiae  AelU  uber  die  lebon  der 
abtei  Werthen:  poft  mortem  v;Uftlli  miniOeritilis  cedit  domino 
abbati  Wertbinenn  horwicdiuui,  vulgo  bergewtiidtj,  quod  prae- 
fentubitur  abbati  binnen  fechs  wocben  u.  drei  tagen  a  die  mortiB 
defnneti.  cH  autcm  berwailium  equua ,  in  quo  detanctus  in  rita 
fua  infeditt  una  cum  armin  btUicu,  \.  e.  harniich,  panzer^  fchild, 
liurrutB,  Fchwert,  glavige,  lerfen  oder  fticfeln,  (porn  u.  ganz 
gerQfte  «u  dem  pferde  u.  poWbn ;  bat  dor  vafall  dergleichen  im 
leben  nicht  gehabt,  lb  vortragcn  fich  die  orben  darflber  mit  dem 
abt  am  eine  Tumme  gelds.     WcHphalia  1824.  p    133. 

••)  eine  abtillin    bu  Ellen    ftellte    daa  in   ihrem    Ilift  ab;   die 
urk.  bei  Kindl.  bOrigk.  nr.  86  (a.  1338). 

t)  der  Sfp.  1,  27  fchrinkt  herwede  anf  vitterbartigo  ein,  aber 
onrichtig. 

tt)  daher  auch  der  bildner  auf  taf.  16.  7.  hergewate  rait  dom 
fekieeri  ausdrQokt. 


ie  ti 


liom)  n.  finen  bom  (llreichboizy).  Uiiei 
fine  rporen,  I'm  ftrert  u.  einen  kallen 
es)  inne  hefUUem  kundf^  einen  pott,  da 
feede,  einen  ketel,  dot  etw  fchulder  rle\ 
imUwa/j'en  fwin  inne  fecde ,  ein  Loq 
ein  here  (verreni) ,  finen  olTen 
n.  alle  fine  getointen  (?)  fchape,  die 
gefchnitten ?)  fin,  Has  up  den  baike 
(brem.  wb.  5,  102  treite)  unbegatm  hee 
der  noch  nicht  in  der  breche  war).  Has 
len,  dat  in  einen  kloven  gefchlngen  M 
(leken  is,  kloven  dei  ane  hoU  gewondei 
men  geven  finen  fadd  und  linen  heftem 
finen  vorderfilochtowe ,  finen  vorderd 
halfteren  u.  line  wage  (deichlelwage)J 
wedem  (wiem ,  brem.  wb.  n ,  259)  g< 
hedd*'^  wal  logemaket.  vort  fall  men 
bilen  (ilreitaxt),  fine  barden,  dar  he  fine 
howen  heft,  fine  bilen,  dar  he  fine  wa, 
mede  geliowen  heft,  eine  harken,  dar  h 
berge  is  geweft,  ein  garlin  (?kleinen  fpe 
to  velde  nt  jagede,  ein  budel,  dar  fie  fi 
boden  (V^eboren  getragen)  hevet,  I'm  llaf 
gegan  hevet,  fin  bund,  des  hei  fo  lendkk 
keck  Oder  hendkh  kirre)  ^\,  dat  ein  ur 
gen  tote  funder  widerwere  iUe  deme  / 
bund,  vor  deni  jeder  fremde  nenn  fi:hri 
weicbt).    wat  der  alle  dar   is,   dat  fal   : 
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Uber  heergewftte  aus  dem  Witzenmuhlenreilit  S*  21  find 
r.  107  ausgehoben,  es  konimt  darin  audi  noch  vor:  ein 
poll  fpfUhl),  dar  he  up  liggeti  kondc,  weti  dc  frutce 
in  den  weken  is ,  entw.  weil  fie  iliiu  dann  das  belt 
einnimmt,  oder  gar  fpur  der  alteii »  weitverbreiteten  fitte, 
dafi  der  ehmami  fich  niederlegt,  wenn  die  frau  kindes 
entbunden  wird.*)  —  Ein  urtel,  was  in  das  heer- 
gewcide  gehoretV  antw.:  das  be/le  pferd  mit  fattel,  zaom 
u.  fchwert,  alLe  kleider  die  zu  des  mannes  leib  gehoret 
u.  gefchnitten  iind.  en  keftel ,  wo  man  mit  einer  fpo- 
ren  ein(rct(^n  **)  kann,  ein  pnLt,  da  man  ein  huhn  in 
braten  kann,  eine  kille,  da  man  ein  jchwert  in  huetcn 
kann»  ein  bette  mit  kilil'en,  laken  u.  all  feiner  zube- 
hi^ning,  ein  fack,  eine  Pickel,  darnadi  alle  gereitlVhaft,  die 
zu  eines  mannes  hande  gemadi  ill.  nach  gelej^enheit  fei- 
ner hande>  ein  han&mann  feiiie  zaunholzbarde  u.  ein 
kotter  feine  fegede.  Marienfelder  haus^enoBenr.  —  In 
ein  heergeweth  eines  mannes  gehorig:  ein  difch,  darop 
man  ein  fchweiu  Jean  fchlachtcn  u.  eine  twehle  damp, 
einen  fack  u.  eine  natel  darin,  fein  duel,  darauf  ein 
kaffen,  dat  in  feinem  brutdage  to  finen  ehren  heft  ge- 
llandeu  torn  hovede,  und  line  kleder.  wenn  nun  der 
broder  oder  friinde  nier  is  den  einer,  fo  mag  de  (ddelle 
broder  dat  belle  kleid  vor  uf  nehmen  u.  torn  andern 
horen  fe  alltofameii  gelik.  fin  hefic  perdt,  fo  it  ein 
heiigflperdt  is ,  ein  mdfrperdl  gehoret  nicht  darin, 
(vgl.  oben  f.  368).  Ilefel  u.  fporen,  ein  fchwerdi ,  eine 
bQlTe  eder  ein  fpeitt,  eine  halflloveken  kanne.  ehi  voer- 
wage»  ein  .  .  .  im  ploge  u.  eine  vorkge.  ein  niderflock, 
ein  i»ott  darinnen  man  ein  hoai  jcden  kan ,  einen  ketel, 
darin  man  mit  fporen  kan  tredertf  eine  exe,  eine  barde, 
ein  liovetpikl,  ein  overbedde  n.  ein  laken.  zu  Fallers- 
leben  a.  1607.  Spiels  archiv  3,  lf.3.  154.  —  Das  heer- 
gewedde  gehoret  dem  altellen  ledigen  unverheiratheten 
fohne  und  begreift:  des  mannes  kleider  zu  feinem  leibe, 
das  hefte  pferd  mit  fattel  n.  zamn ,  fofem  es  Yorhanden» 
ein  bette  mit  zubehGr  im  falle  mehr  als  eines  vorhan- 
den,   eine  fichel,   einen  fack,  eine  barde,   eine  foge,   eine 


*)  Tgl.  AacaHn  et  Nicolete  be!  Hdon  1,  408;  Laborde  itinner, 
de  I'Efpagne  2,  150  (von  Biecaya  u.  Navarra);  oacbr.  aus  8uri- 
namo.  GflrliR  1809.  p.  252.  253  j  und  was  Beckmann  lit.  der  alt. 
reifebefchr.  1,  30  anfUhrt. 

**)  formel  bei  HofFmana   p.  601:   keBel,  darin  einer  mit  IHefel 
und  fpom  waten  kaon. 


7^  n  ^V"*^'  '^<^»t»    IS  ok  a  or  dm 

Item   feiii  AflrH./r;,     „,,//>,     ,,/.     ?'    .^^ 

Kozotfeiil;    item    alio    f„eck   dni      .    ?     " 
andr,    de.    a„,tes   Halcm     £    S  'ei.fen'   I 


1 
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Alle   wapen    u.   gewehr,   nt^efcheiden  ciii   liarnifch   blift 

n  der  wehi*.  alle  etigetauw,  utgefat  eine  exe  blivel  bi 
der  wehr.  dat  belle  pfet-dt  mit  dem  zillen  u.  die  mol- 
lenkare,  wer  dei  dar  nicht,  alsdan  den  belben  vorwa- 
m.      Steinen    1,    ItiOS.    —    Dat    belle  pfcrd,   den    \Ur- 

ragen,  ein  pott,  dar  men  nn  hocn  in  hrett^  ein  keflel, 
dar  ein  mann  mit  einer  Iporen  in  (nit;  alle  fein  ege- 
llen  (Axte),  fein  dar  zwei,  dan  gehet  eine  in  das  gerade, 
fo  niit  zwei  fchuten;    dat  bedde  negfl  dem  beften,    das 

toell^  io  dar  ein  ill,  ein  hovetktiflen ,  io  dar  ein  ill, 
ree  taken,  ib  dar  zwei  leint,  eine  decke  dar  lie  ill; 
alle  Ueider  die  zu  feinem  leibe  j^'ehorich ,  ein  (loel  mit 
einem  kiilTen,  dar  ein  ill;    fein  gordel,  feine  tafche;  fein 

►atemolter,  fo  dar  ein  iH  u.  alle  fein  gewehr,  ausbe- 
fcbeiden  fein  harnifcb.  hofsr.  zu  Pilkiim  fa.  1571)  bei 
V.   Steinen   4,  657.    —    Item »    wo    ein    geherwede   utge- 

tnget  fal  werden:  ein  lm:kelcf  (fchild),  ein  fwerd^  ein 
>el,  ein  [loelkiilVen,  ein  tafel,  ein  tafellaken,  ein  quarte 
karme  damp,  det  belle  l»eddc  nell  dem  bellen,  to  ge- 
makt,  als  men  daroppe  flapen  fal,  averll  dei  weir  (die 
were,  das  gut)  behelt  dat  belle,  ein  handfat.  ein  legen- 
becken,  eine  handdwele,  alle  gefneden  kleder  dei  ge- 
fcheirt  lin  to  des  mans  live,  alle  tin  haudgetowe  aller 
dele  ein ,  einen  ketel ,  dar  men  mit  eincni  fpoer  in- 
fndt ,  eine  kille ,  dar  men  ein  livert  inlei/t  u.  dat 
jlcflperd  belt  men  vor  dat  belle,  einen  vorderen  wa- 
gen,  eine  marketkar,  lin  tafche,  al  lin  geti'oiret  gelt, 
dar  hei  line  hedefari  meile  ^ain  wolde.  zu  Hagen.  b, 
V.  Steinen  3,  1  '»2o.  —  Dit  gehbret  dem  heergeweth : 
item  dat  hefie  pf'crd  geladelt.  ein  fuderwagen.  all  des 
dodcn  mannes  fchapene  gewand,  dat  to  linem  live  hcrt 
u.  mit  fmeni  live  fdilieden  (fliten,  zerreiBen)  I'olde  u. 
al  datjene,  dar  hei  mede  idegte  arbeiden  u.  to  gebruken. 
ein  ketel,  dar  in  man  mit  einer  fporoi  kan  intreden. 
ein  pott,  dar  man  ein  hocn  konne  inne  briigen  oder 
hraden.  ein  bcdde,  is  dar  gein  bedde,  mag  man  mit 
einem  %yocle  betaelen,  be  feven  foet  lang  ilt.  twee  laken. 
eene  twele.  en  dislaken.  gericht  Ltldenfcheid,  v.  Steinen 
2,  m3.  —  Folget  wat  in  een  geheerweide  gewiJl  moet 
werden  a.  vri  op  de  kOninklike  Urate  gellalt.  dit  is  des 
richs  geheerweide,  dat  bort  de  allle  fon  van  der  fwert- 
iiden.  ten  erilen,  des  mans  tafche  und  gordel  met  dem 
dde   dat   daerin    ill,    daer   de   man    fin    hedefari   mede 

EOet.  een  wan  u.  fchepel  met  eenem  farke  u.  een  kloin 
fdens  (gams)   met  eeu  neinatel,  daer  hi  in  Heckt  u. 


t  vnernoiz   met  noit,   dat  iit  . 

-t    fteUperd    met    Oner    treckrel 
den  halv€7i  uagen,    dar   men  dat] 
item  een  heeipiHl  met  twe    laken 
kiile,    dar  men    een    fwert    in   It 
dar  de    fniwe  hem  mede  n:etruw( 
mans   kleeder,    waren   daer   klei 
KeJchnoden    de  moten   gelooll    u. 
moet  vri   ane  genige    fchult  van 
den,    Wefthofer  freiheit  b.   v,  Sl 
Geherwede   in   der   ftadt    zu    L-m. 
frhapene    kleider,    dei    t<>    des    vc 
item  allc    wapme  u.  wehr,    utbeft 
pen,    dei    to    des  verllonens    livi 
in  der    wehr.    einen   kallen,   dar 
item     einen    fdnddermate     ketel 
eine  fchuiter  vom  fchwein  faflt.     bi 
ein  hedde^   ein  poU   u.  ein   kuffen 
eine  tafel  u.  daranf  ein  laken  gedi 
u.  eiii  kUUen  darauf.   it.  eine  hand 
ilorvener  ein  zimmermann  geweft, 
nelbor    (al.   wemmel)    u.   ein  handl 
fchmid  gewefen,    fo  gevet  hei  ein 
hamer,    ein   hoeftange    u.  ein    neil 
dat  it  dar  iil.     item  wei    dit   faiJ 
veirtein   nacht  to   einem  berade,  ] 
kommet,   fo  fall   liei  feine  recht  dl 
eifcliet  werd.    und  dar  en  geet  k\ 
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die  hei  hadde.  alLe  i'eine  kleider.  dariiae  fall  Ge 
geven  oire  haerjmelc,  dat  is  ein  bedde  neglt  dem  beHen, 
ein  kUlVen ,  ein  laken ,  ein  difchlaken.  twe  becken  u. 
twe  dwclcne.  dit  is  ein  jjemcinc  gcherwede  to  gevcn  u. 
is  recht,  doch  fetten  dei  luide  dar  manig  dink  und  recht 
to,  dat  dai'  nicht  to  gehort.  v.  Steinen  1,  1795,  —  item, 
weret  dat  ein  luan  ilone  in  dein  ample,  de  hienrecht 
bedde  (oben  f.  305),  daer  hefft  luiii  heer  unne  herweide 
u,  wes  Lin  recht  is  u.  die  hof  fm  (d.  i.  des  hofea)  vor- 
deeU  alle  line  kleder  u.  alle  lin  fchapene  wantb,  fin 
handgetouwe  u.  dat  derto  boret  u.  line  kifte,  dar  be 
felven  den  flottel  to  Urecht.  J.nener  bofsrecht  §.  11. 
item  Ilon'e  ein  man,  die  amptsrechte  bedde,  be  gift  ein 
herweide,  dat  is  fcapene  wand,  u.  fm  bandgetouwe, 
eine  bile ,  einen  wiemel  (vgl,  vorbin  wemmel ,  bohrer) 
die  (namiicb  die  eifenwerkzeuge)  tneji  mit  eincr  hand 
dregen  mach  und  eine  killen ,  als  voi*gefcreven  is ,  u. 
anders  nicht.  ib,  ^.  \'6,  —  Ein  pferd  gefattelt  u.  ge- 
zauniet,  ib  zuni  krieg  gebraucht  oder  fokh  pferd  mit 
10  fl.  zu  lofen,  und  nicht  wageri  oder  karnpferde,  ein 
fchwcrt ,  der  belle  rock ,  hofen ,  wambs  u.  leibrock, 
als  der  verllorbene  an  einein  fciertage  gdragen% 
item  ein  herzfttel  (1.  hcrpfiid)  d.  i.  ein  bette,  ein  kUf- 
fen ,  ein  leinlarli ,  ein  tifchtucb ,  cine  handquele ,  ein 
handbecken,  ein  keBel  mit  kefielhacken;  Jilberwerk,  do 
das  vorhanden ,  I'ecbs  loth ;  ein  tafchenbeutel  oder 
wetzfchker ,  gttrtel ,  hut ,  kapjien  u.  handfchuh.  Alten- 
burgcr  Hat.  von  1555  b.  Waleh  3,  90-92.  —  Das 
heergewette  d.  i.  des  mannes  belle  pfert  gefattelt  u.  ge- 
zeuinet,  fein  fchweri  u.  Ichilt,  fein  belter  harmfch 
den  er  gebabt  hat  zu  feinem  leibe,  feine  tegliche  kleider 
u.  ein  heet'pfiil^  d.  i.  ein  bette  neheft  dem  bellen,  ein 
kUllen ,  zwei  leilach ,  ein  tifchtucb ,  zwei  becken  oder 
fcbUiieln,  ein  handquel,  ein  kelielin  oder  fifcbkeilel  u. 
ein  keiieihacken  oder  hobing.  Leipziger  fcbopfenurteil.  — 
Ein  der  witwengerade  analng  llehendes  tvifwersftcet^- 
gcwdtc  ill  inl'oteni  undenkbar ,  als  der  ebmann  vor 
dem  todc  der  frau  eigcnthiinier  folcher  fachen  war  und 
€s  nadiher  bleibt.  Wi>hl  aber  kann,  wenn  die  frau 
ein   abgefondertea  verraijgen   befaB,  aus  ihrer   verlaBen- 


*)  formeln  bei  HofFrn.  p.  429:  mannsgerathe ,  wie  er  zum 
Jifchmarkt  gehet;  p.  745:  kleider  darinnen  der  mann  aof  den 
fiibhmarkt  gehct. 
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beckene,  Itichtere,  lin  u.  alle  wittike  kledere,  vhigerne^ 
armgoit,  tzapel,  I'altere  u.  alle  bokc^  die  to  godes  de- 
nefte  horet,  die  vroiceti  plcgel  to  hfetir,  fedelen  (ci- 
(lae  jiarvae ) ,  lade ,  te])i)ede ,  ummehaiij?e ,  rii^gelakene 
unde  al  RcbcMide.  dit  is  dat  t<»  vrowen  rade  bort.  iioch 
is  luangerhande  kleuode,  dat  ihn  (];ehi»rt,  al  nc  nenne 
ik  is  nicht  funderliken,  als  borile,  jchere*)^  fpegele. 
unde  al  laken  uiigefneden  to  vrowen  kleidere  unde  golt 
U.  Olver  uuffewercht  dat  ne  hort  den  vrowen  nicht. 
Hiennit  ill  die  etwas  ausfUhrlicherc ,  die  benennung  rade 
venneidende  aufzflhlunjj;  iiii  IchwAb.  landr.  270  Senkenb. 
27  Si-hilt.  zu  vergleichen.  —  Aus  dem  WitzeumUlenr. 
§.21  hebe  ich  aus:  ein  kettel,  day  men  ein  kind  iime 
Odden  kan\  dat  tias,  dat  up  dem  felde  iteit  unde  fo 
lattg  M,  dai  it  de  wind  tcciet  (p.  35  aber  heiSt  es: 
alles  uti^eknochet  Hachs,  tiachs  das  im  felde  Heht,  das 
der  wind  wehen  kann,  r<>  i^ehiiret  es  nicht  darin),  flas 
dat  under  dem  kinne  knaket  is  (richtiger  p,  35.  flachs, 
das  unter  dem  knie  geknorhet  ill):  garn  dat  nicht  tea- 
fchen  i^ ,  dat  liunewand ,  dar  kcine  fcheic  inne  wefen 
is  (Vmacht  keinen  bellandtheil  der  gi^rade).  torn  jun- 
femgeradc  gehoret,  wat  fe  anne  heft,  wen  fe  fik  ge- 
fchinilt'ket  heft,  oh  je  mil  dnem  in  dans  gun  wolde.  — 
Alle  die  kleider,  die  zu  piner  frauen  leib  gehoret  u. 
gefchniUen  feind ,  bettewand ,  linnewand  oder  linuen- 
tuch  u.  alles  was  die  fche^re  hrgangm  hat,  das  flachs, 
linnen ,  haiif,  gordel ,  gcfchmiald*'^)  gold  u.  lilber, 
ein  bette  mit  feiner  zubehorung,  kallen  u.  fchreiii  u. 
was  darin  verfchloften  ill-,  durnach  lie  ill  von  handwerk, 
ihr  gereitfchuft ,  brauhodde  u.  )nde  fftfler,  eiiier  neier- 
fchen  nudein,  fcheere,  Ipillen,  verfel,  biindel.  Marien- 
felder  hausgen.  r.  —  I  lloll  u.  I  kuO'en  daruf,  i  diiVh 
worauf  ei)ie  frowe  wafthen  kan  u.  1  dwelle  druf,  1  fack, 
I  uatel,  1  fchccTy  1  bedde,  I  underliudde,  1  poll,  1  par 
laken  u.  ehre  belle  laken,  das  im  hrttttaga  uf  dem 
bette  gelrgm ,  fo  es  noch  da  ill,  ehre  kleder,  mantel 
u.  die  kille,  darein  die  kleder  am  bruitage  gelegen,  1 
llanden,  I  kopfutt,  1  hotlerenmier,  I  botterfat,  1  mehle, 
I  frhuflel,    I   lepfel,    1  Hiiete  (ylalieifen,    ditte,   brem.  wb. 


*)  mit  der  fcbeere  fymbolifiert   der  mahler   t»f.    16,  7.  27,  7 
die  garado. 

**)  roDl>  anch:   gewercht,  gebogeo,  gebeuget;   altn.  giort  gull 
ok  filver.  0%.  vins.  I. 

Grimm'a  D.  K.  A.  8.  ku9g.  Oo 
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fcheeret ,  imme ,  fchafe ,  flachg ,  wachs ,  filber  u.  gold 
fo  gebogefij  ein  bette  mit  feiner  zubehor,  fo  luehr  nls 
eins  vorhanden,  ein  keBel,  ein  pott.  Rietberg  a.  a.  o.  — 
Soil  man  neramen  den  frawen  duel  oder  fetfdf  daran 
ehi  guriel ;  ibr  melTer ,  ihr  beutel  u.  alle  ihre  ge- 
fchmeide,  kleidere  u.  cleniidien,  die  zii  ihrem  leib  ge- 
horet  haben  daiob  nichts  ausbefcheiden,  item  ein  fack, 
ein  klttggen  u.  ein  natel  darein,  ein  jchere  n.  alk  dat 
die  fchere  begdid,  alle  fchape ,  immen,  alle  flas  das 
gebraket  iA:.  item  alle  dat  laken,  das  auf  dem  (telle  iJt, 
alle  garden  i^iini)  das  gewunneii  (gewunden)  ift,  dai' 
halle  (?)  ein  fein.  ein  pott,  dar  lie  tH^liuhs  ptlegte  mus 
Oder  goirten  (grUtzej  in  zu  feideii,  ihren  kramdiegel,  alle 
holzeme  vafier,  alle  kilten.  ein  bedde  negll  dem  beften, 
ihren  bafpel  u.  was  dazu  gehort.  ileiu  fechs  gofe,  ein 
gante,  zwulf  boener,  ein  bane,  amt  Hamm  b.  Steinen 
1,  1806.  VollftAndiger  lautet  cine  andere  aufzeidinung 
ebendaher:  wann  eine  frau  Hirbt  in  deni  ambte  von 
dem  Hamme,  darvon  fellet  to  gerade,  is  lie  frei  ihren 
nadiHen  anverwandtinnen  von  der  fpillfeiten,  is  Tie  aber 
eigenbong  ihrem  berren,  als  folget:  ihi'e  ftoei  mit  ei- 
nem  kQlTen  daniii,  mit  ihrem  gordcl  u,  biidel  daran 
gehangen  u.  ihren  fpinnroclcn  dafur  gefeM,  alle 
kleider  u.  rtillun^  to  ebren  livo  gehorig  u.  geraadit.  dat 
belle  bedde  mit  liner  tobehoninge  gefpreiet  u.  gerullet, 
ohne  die  beddellede,  die  nicht  erfolget.  ihre  kaJlen  darin 
ihre  kinder  (I.  kleider)  in  belVblotten  gewefen  u.  ein 
fchrein,  darin  ihre  niauen  (eriiu-l)  ki-agen  u.  d(>eken  ili- 
res  lives  behalden  wordeii. '')  alle  holle  vette,  als  biid- 
den ,  tonnen ,  becken ,  kiiven,  leppel  u.  fchilttelen,  uit- 
gefat  ein  i'chenkbiervat  blift  bei  der  welu'.  ein  bane  u. 
twelf  hoener,  eine  gante  u.  fes  giife.  alle  imnien,  fchape 
u.  leinengewand,  wat  die  fcher  gegaugcfi  Iwft.  alle  nn- 
gebraket  flas.  v.  Steinen  1,  1807.  Ib08.  —  Dis  ge- 
hort  zu  oinem  gerhadc  von  einer  frauweu,  die  dar  hOrt 
in  den  hof  zu  Pelkum.  ein  lloel,  ein  kUiren,  ein  rocken- 
fpinde,  ein  bafpel,  ein  bedde,  negll  dem  bedde  ein  poel, 
ein  ktUTenziehen ,    fchlafelachen,    ein   fchluen  (?)  **)  u< 


•)  irrthumlich   folgt  hierauf  in    einor  abrchrifl   der   kupfeme 
keBel  u.  eberna  pott  (wic  obon  f.  572)  aue  dem  beergew&to. 

**)  vielteicbt  TchaluneD?  fchaiune,  /chaiaune  in  aodern  gcra- 
deverEeichnilleD  h&utig,  bfii  Uoffmauo  p.  738  auch  rchaiLauue 
(aber  fcbauleuenlepte  UoS'm.  p.  45.    Regoer  p.  68  ia  in  Icbalaunen, 

Oo2 
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gerade  gehort.  daer  wert  gewUl  alle  der  vrouwen 
kledinge  vant  hooft  bet  tot  den  voeten  u.  alles  daer  de 
\Touwe  mede  omgaen  heft,  als  hare  craeuipott,  de  wa- 
fchekettel,  hare  bnitkille  u.  fchreiii,  een  fcher,  nainatel, 
\ingerhoet,  alle  ge\viuiden  garden,  alle  wullc  fo  bi  der 
\TOuwen  leven  jjefchoren  is ,  gcpakt  tlas  ok  tias  dat  de 
fttppe  btyaen  heft,  der  vrouwen  ili>el  met  een  kuiren. 
item .  wan  de  vrouwe  een  webbe  hedde  fcheren  laeten, 
dat  moet  van  den  wever  volgen,  alle  ^ebeikt  laken,  dat 
de  fchere  hegacn  lieft ,  alle  de  bedde ,  fo  u|)  der  weer 
tin .  uterhalf  dat  belte  bedde,  dat  nioet  i*o  gefpreiet 
wenlen,  als  de  man  md  /in  vrouw  darop  geflnpen 
heft,  met  een  par  laken  op  dat  reck  bi  dat  bedde.  item 
een  tafelhikcn,  een  bandtwelle,  f^er*  kiill'en  op  den  itoel, 
die  grotfte  juitt  u.  grutlle  kettel  blift  op  der  weer.  voert 
wert  gewiil  alle  lialle  vette,  dei  leddich  lin,  keeme 
(handuullen  ?) ,  becken,  dtippen  y  haipelen,  rocken,  fpin- 
delen,  bracken,  fchwingen,  heekelen.  Item  der  frouwen 
patemnlter,  hare  iilveren  u.  gulden  ringe,  ook  den  daer 
liaer  man  fe  mede  getrouwet  heft,  item  haren  gordel, 
biidel  u.  dat  geld  fo  darin  ill,  daer  fie  hare  bedefart 
mede  gaen  wolde;  ook  wan  daer  kleeder  vor  deni  fchni- 
der  waren  tot  der  \Tuuwen  live  gehorig,  die  fall  men 
lofen  u.  vri  ftellen  op  de  koninclike  vrie  Urate,  tleiten 
u.  faren  laten,  fonder  eenige  frhulde  of  belctfel,  Weil- 
hofer  freih.  b.  Steinen  I,  1571.  —  Item  wer  fall  geven 
ein  gerade,  die  fall  geven  alle  fchupcnr  kleider  mit  alle 
dem  gefchinidde,  dat  darU>  gehoirt  u,  davtn  gevellet  ill 
u.  dat  befte  gulden  ringerlein,  dat  belle  bedde  mit  dem 
beden  polle,  mit  dem  beilen  hiiken,  mit  den  bellen 
deekon  u.  mit  dem  beilen  hovetkttflVti  n.  dat  belle  krtf- 
fen  op  dem  Hoil.  oik  wer  dar  ein  uuibhank  deii  lold 
men  geven  u.  alle  die  llickede  huven  und  ein  boicJi, 
dar  ftc  icylichs  iU  lefet^  den  belleii  kallen,  ein  beerle- 
gelen,  ein  fchenkbeerslegelen,  ein  palernofler,  ein  gordel 
n.  fchrein,  dar  ilir  klenodie  als  huvun  u.  llrickede  in 
befchlotten  plaeh  t<»  wcfen.  u.  dis  gelt  alfo  binnen  der 
Had  Hamm.  v.  Steinen  1,  1801.  und  Haberlin  anal, 
p.  47.0.  —  Item  llorve  en  frouwe,  de  des  ampts  recht 
hadde  u.  hedde  lie  ene  dochter,  de  men  tnochte  hdren 
dor  cne  exken^  plaukej  de  en  geve  noch  en-e  noch 
gerade,  mer  hedde  he  gelt  oft  buntwerk  nfte  buckcne 
fcho  ofte  lidenwand,  dat  geve  fie  to  recht.  und  enhadde 
fie  gene  dochter,  fo  gift  fie  ehi  gerade  den  hove  fin 
vordel,  or  kleidunge  u.  wcU  die  ncUel  begaen-     heft  lie 


eigtn.    jahrefkdes,    hevrgewate  u.  gerade,  583 

abweichende  fichtbar  zu  machen,  theils  der  einzelnen 
ausdriifke  wepen,  die  fich  oft  nur  in  wiederholungen 
durcheinander  erklaren.  So  unnioglich  es  Ul,  uberall 
das  fpatere  von  dem  fruheren  zu  fondern,  weill  doch 
die  grundlage  der  meillen  beilimraungen  uber  die  zeit 
hinaus,  wo  der  Sfp.  abgpfaiit  wurde.  nainentlich  zftble 
ich  dahin  die  ibm  groBentheils  abgebenden,  in  den  Ubri- 
gen  verzeichnilVen  aber  fo  oft  wiederkehrenden  jwcti- 
fehcH  ice)tdHn</cfi.  ferner  ftimnit  nnderes  in  die  lltte 
des  friiben  nntteUiltei*3,  z.  b.  daB  nii-lit  bei  deni  lierge- 
wate,  wohl  aber  bei  der  gerade  von  hiicheni  die  rede 
id;  bckanntlich  konnton  ini  13.  jli.  felblt  die  feiner  ge- 
bildeteii  ritter  nicbt  lel'en,  fogiir  die  meiilen  dichter 
nicht,  walnend  uiiter  den  fraiien  diefe  fertigkeit  ganz 
gewiihiilidi  war/)  So  bodi  liiiiauf  reichen  auch  die 
hetfahrien  (rogationen,  proi*eiTionen)  vgl.  Pare.  lOS^ 
109*.  Trill.  13G0O.  13731.  Frigtid,  3702 ;  der  geiUlicbkeit 
lag  daran,  dafl  das  von  inannern  und  fraiieii  fQr  diefen 
zwec.k  bellinimte  geld  gefondert  bliebe  und  auch  von 
dem  erben  in  beergewate  und  gerade  daftir  verwendet 
wiirde. 

b.  leitende  idee  war,  aus  der  ullgoiueinheit  fahrender 
babe  alle  lUlcke  abzufcheiden ,  die  von  dem  erblafller 
(oder  bei  der  witwengerade  von  der  ebfrau  felbH  fchon) 
tjebrauM ,  rjvtrcujc^i  und  verwcmhi  waren ,  leieii  es 
nun  waffen ,  kleider ,  fc bnuick ,  haus  und  hofgerathe. 
felbll  bei  den  tltieren,  die  /u  beergewilte  oder  gerade 
gefcblagen  wurden  ,  kani  es  darauf  an ,  dafl  der  mann 
auf  dem  pferd  geritten,  wabrfcheinltch  dali  die  frau  die 
hiiner  und  ganfe  gefUttert,  die  fchafe  gefcboren,  der 
bieneu   gewaitet  batte.'^*)     So   bildete    lich    der  begiiflf 


gerade  a.  hcergciiithe.  Loiu:;.  1721.  4.;  Gottfr.  Aug.  Hoffmann 
Itatuhi  localia  d.  i.  bor<:hrcibniig  dur  gt'radc  u.  des  hocrgeratbes. 
Ff.  u.  Lpz.  1733.  2  tbeilc  in  4.;  Job.  Cbriftoph  Reyner  bandbuch 
Ton  der  gerudc  u.  dcni  bcergurlLtbe.  Lpz.  1781.  Bei  allcr  broite 
u.  aiisfiibrlicbkeit  fabr  uubefriedigende  biicber,  die  fuA  nur  deo 
oberfUcbr  gebruuch ,  weniger  den  niederlacbf.  und  nocb  wuniger 
den  weHphillircbcn  vcrzeiconeD ,  der  mir  der  altertbumlicbao  u. 
wicbtigHe  fcbeint.  IlotVoiann  liefert  das  meilte  material.  Regner 
hat  ibn  ausgcrchrieben  aber  durchaus  nicbt  nacbgefammelt ;  ob- 
gleich  ibm  fcboD  beinabe  alle  von  mir  gcnutzten  quellen  offen 
uanden. 

*)  Licbtenfleins  franendienft  p.  14.  81.  88.  48. 
**)  nach  der  auB  Lodtmann  angeftihrten   ftellc  werden  die  von 
dor   &au  tingtbrachten    bienen  und    Ichato  gumeiot;    fouA    aber  iA 
gerade  tod   eingebraohtem  gut  unterlchieden. 
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haft  heergew&te  und  gerade  iiahiii.  fie  hatte 
nor  ein  rerht  auf  das  beftehaupt  oder  die  belle  wat 
Coben  f.  364  ff.) ,  felbll  wenn  kinder  vorhaiiden  waren, 
well  aber  die  gegeriHande  des  luortiiariums  und  die  des 
heer^ewates  (feltner  die  der  gerade)  oft  diefelben  I'ein 
konnten ,  erilreckte  man  erlleres  durch  aaniafiung  auf 
alle  beftandtiieile  des  letztern.  In  einigen  pejrenden  ver- 
abfol^te  man  Iieerj^'ewftte  u.  gerade  nicht  an  auswiVrts 
wohnende  erbeii:  f^erade  uiid  hei"gewat  tjehen  mehi  iiber 
die  hriich'.  Ilaltaus  <ir»2,  Finzelne  laiidschaften  und 
flftdte  retorquierten  widereinander.  fo  liefien  z.  b.  die 
Niederheden  u.  Paderbomer  h.  und  g.  gejieufcitig  nicht 
fiber  die  Dieniel  folu'en.  die  Altenbnr^'er  flat.  a.  a.  o.  88. 
8W  verordnen:  itirbet  ein  mann  oder  weib  und  laBen  im 
weichbilde  keinen  fdiwert  nder  fpiUniagein  fo  foil  heerge- 
rathe  oder  gerade  von   we^'en  der  ftailt  auf  da&  rnthhaus 

fbeOeiiing  des  ofcmelnen  nutzes  nnch  altera  herkommen 
fordert  u.  genoimuen  u.  aus  der  Halt  keineswegs  gege- 
n  werden.  Billiger  hatte  in  folcheiii  fall  beerjiewate 
auf  die  vorhandnun  Fpillinagen,  f.'eraih'  iuif  die  fcliwert- 
magen  Ubergehen ,  d.  h.  beides  die  natur  des  gemeinen 
lugens  wieder  aiinehnien  follen. 


fui 
es 


es  wurde  davou  ausgegangen  (f.  5fiH),  daB  diefe  be- 
fondere  erbfolge  auf  Sarhfen  und  Welljihalen  haupt- 
rachlich  zu  befohrankeii  fei;  wegeii  JMieslaiid  und  Scan- 
dinavien  erortere  Ich  aber  hier  noch  einiges.  Die  aite- 
ren  frief.  gefetze  gefchweigen  der  einriditung  vollig;  ein 
folches  fchweigen  ill  freiliuh  nicht  entfcheidend.  in  dem 
landr.  von  Wedde  ende  Wellei^woldingeland  §.  44.  (pro 
excoL  IV.  2,  50.)  findet  lich:  item  weert  fake,  dat  een 
man  hadde  een  dochter  und  hadde  anders  geen  kindt 
u.  die  vader  florve,  ib  fa!  die  duchter  dos  vaders  kle- 
der  u.  Jitrx^edfi  beholden  u.  fullen  bliven  *>ii  den  herde, 
daar  fie  ghetuget  finl  u.  desgeliken  ofte  die  maeder  ei- 
nen  fone  hadde  unde  die  moeder  (lorve,  fo  folde  die 
fone  der  uioeder  hiedcr  u,  gerade  u.  Mmodie  up  den 
herde  bliven.  offenbar  erfcheinen  hier  die  ausdriicke 
herwede  u.  gerade ;  man  kiinnte  aber  fagen ,  in  ihrem 
natUrlichen  finn  ,  nicht  ini  technifcheu,  denn  wozu  ware 
fonH  niithig,  kleder  und  klenodic  beizufugenV  fodann 
wird  hier  gegen  den  farhlifrhf-n  grundfatz  der  tochter 
das  herwede  des  vaters ,  dem  foline  die  gerade  der  mut- 
ter zugefichert,  mit  ausfchlieUung  der  fchwert  u.  fpill- 
magen.    es  mag   alfo    bei  den  Wellwoldingem  ein  analo* 
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Evei'hai'dum  centam  talentis  aedimatione  eqttorum.  Wi- 
tech.  corb.  p.  23.;  einzeinc  in  vieh  abzulegende  llrafen 
und  bulien  baben  Qch  bis  in  fpate  zeiten  erhalten ,  na- 
mentlich  far  jagdfrevel.  und  wer  einen  hir^  fienge ,  der 
foil  in  antworten  uf  die  nechHen  wildhube ,  der  hubner 
foil  die  \ier  Itiick  das  beujit  u.  die  hut  atitworten  zu 
hof,  thete  er  das  nil,  fo  foil  er  bilSen  feiihzig  fchtlting 
geber  pfenniiige  u.  einen  helbeling  u.  einen  falen  och- 
fen  mit  ufgerachtm  homern*)  u.  mil  einera  /rinne- 
leehtvn**)  eaile;  wer  es  aber  m\  hinde ,  fo  foil  er  ge- 
ben  ein  fale  hue  mil  u/gerachien  horneni  u .  mit  ei- 
rem  zinnelechtm  mile  u.  00  fch.  pf.  u.  einen  helbe- 
ling; vor  ein  reh  foil  man  geben  GO  fcli.  jtf.  u.  e.  h. 
und  eine  fale  gciJI ;  ilt  es  ein  bock ,  To  foil  er  geben 
einen  falen  bock,  60  fch.  pf.  u.  e.  h. ;  wer  da  fehet 
eine  bermeifen,  der  foil  geben  eine  ko^fi^echte***)  hen- 
nen  und  jtuolf  hwkehi  und  60  fch.  pf.  u.  e.  h.  Drei- 
eicher  w.  Und  wn  audi  einer  jagte  auf  deni  bQdinger 
wald ,  der  nicht  drauf  jagen  foil ,  der  foil  bOSen  von 
einem  hirfchen  einen  bunteii  ochfen  u.  zehen  pfund 
pfenning  und  jedeni  forfter  ftinf  fcbiUing  pfenning  und 
von  einem  Imfen  di'ei  pfund  pfenning  und  iedera  fOrller 
20  pfenning.  Biidinger  w.  Auch  wer  in  deni  vorg. 
waldbann  einen  hir^en  tienge,  der  fal  unlenne  berrn 
einen  fafen  ochji-n  geben  u.  liait  zwo  mark  verbrochen 
zu  fi'evel ,  u.  wer  eine  liinde  tienge,  der  f.  u.  h.  geben 
eine  falbt  kuwe  und  hait  audi  zw.  m.  v.;  wer  ein  rehe 
fienge ,  d.  f.  u.  h.  g.  eine  falhc  geifi  u.  h.  a.  z.  m.  v. ; 
und  wer  eine  kolemeife  fienge  mit  limen  ader  mit  fla- 
gegani ,  d.  f.  u.  h.  g.  eine  jaJbc  henne  rait  fiebtn  htin- 
kdn  u.  h.  a.  z.  m.  v.  zu  frevcL  Rheingauer  w.  Bodm. 
p.  285.  "War  aber  iemand  anders  der  in  deni  wildbann 
jagte  ane  des  bifchofs  laube  von  Mainz  u.  fienge  dar  ein 
hirfch,  der  ill  fchuldig  fiir  den  hirfch  dri  pund  pUndi- 
fcher  penninge  u.  einen  zindelflin  ochfen  mit  offrich- 
ten  honicin  und  fUr  eine  hinde  ein  kuhe  u.  drei  pfund 
de&  vorg.  geldes  dazu,  und  fur  ein  rehe  ein  geiO  u.  d. 


•)  hov em  cornutum,  videnteni  et  lanum,  vaccam  cornutam,  vid. 
et  faDam.  1.  rip.  36,  It;  paiahm  bovem  Plautus  appellat,  cnjua 
eornoa  direrfa  funt  ac  late  patent.  Feltus.  three  buUoGke  wbofe 
honiB  are  as  long  ofi  their  ears.    Probert  p.  133. 

••)  auBeinander  gekammt;  Maria  102. 

***)  haubichi:  im  Beinaert  de  fob  heiJtt  die  henne  cop^t^. 
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Tukren.  Dies  fchcint  fchon  das  rii)uarirclie  conjurare 
com  dextera  anuala  et  cum  fmiflm  [\\hw\\  rem  iniere, 
1.  rip.  33,  1  ;  wiewohl  da  v(in  jedor  bcweglichen  fache, 
nicbt  bloii  von  vieli  die  rede  iit.  das  ganze  verfahren 
eriiliitert  Rd^'ffe  (gericlitswelcn  p.  227) ;  ipilter  kouimen 
dabei  die  ausdrucke  am^faheiij  verfahen,  widerfalion  und 
fcbieben  technilch  vor.  Scbilter  iiu  gloIT  720.  721  bringt 
aus  dem  aiigsb.  Iladtr.  (vgl.  Walch  4,  HH)  folgende 
ftelte  bei:  fwa  niii  man  On  diupiges  oder  (in  raubiges 
vih  vindet,  es  fi  ros  oder  rint  oder  ander  vihj  das 
fol  er  anvahen  niit  des  riohters  boten.  mag  er  des  licli- 
ters  boten  nicht  gehaben,  fo  fol  er  es  felb  anvaJu-n 
nnz  an  den  richter  u.  fol  man  das  vih  antwurten  in 
deB  richters  gewalt  u.  fol  es  fur  gerichte  furen  u.  fol 
^1  venahtm  als  recht  iJl.  dem  recht  ill  alio,  das  er  im 
^P^rn  fol  an  das  zcfm  ore  u.  fol  ze  den  hailgen  be- 
^^cn ,  das  es  iin  diuplich  verllolen  fi  <»der  gcraubot. 
I  damach  fol  er  es  fchuhen  hiiiz  dem  in  des  gewalt  er 
es  funden  hat.  der  fol  es  denii  aucb  mdavahen  niit 
gelerten  worton:  ich  widervah  das  ms  oder  rint  u.  tun 
es  dahin  dannan  es  mir  komen  id,  ob  ich  mac.  Der 
Sfp.  2,  30  kennt  zwar  auch  den  ausdruck  anevangen 
(vindicare)  aber  nicht  die  beriihrung  des  rechten  ohrs; 
die   gloITe  fOgt   hinzu:    hie  fagcn    etliche  lent,    wenn  fich 

fr    elwas    untnwindt,    fo  foil   er    im   trtiicn    auf    den 
ten    fujj    und     es     nchmen    bei     dtmi     7'echtev     ohrc, 
^lehe  id,   da  kere   dich  nicht  an.  *)    Andere   fachf. 
rechtsbtlcher    wiBen    allerdiiigs    davon,    naraentlich    das 
JMgdeburger   (Gaupp   p.  250.   vgl.  288):    he  fal   mit  fime 
^^hten   imys    deme    pJicrde    ircicn    ttffe   deti    linheti    vo"^ 
vomr   und    fal    wit    finer   Unheal    hant    dem    pferde   gri- 
fen    an  jin    rechtc  ore;   vgl.    weichbild    art.    133.     ferner 
das   liineburger   (Dreyer  nebenit.    p.  381.   382):   he  fchal 
gahn    dem   perde    an    die    vordeni    halve   u.    fchal   linen 
luchtcrn    voet   fetten    up    drs    perdes   vordervoef    u.    fchal 
aver  ftiber)    dat  pert   tallen    u.    nemen    mil  det-   iHchteni 
hunt    dat   prrd   hi    dem    liich(a-n    orr   u.    leggen    de   vor- 
^bjt    hant   up    do   hilligen    u.    fweren,    dat   it    pert    Hn 
Pwe,    do  he  it   left  fege.    fo  valce   tdfe  oiic   dat  entrikket 
defi  voet   edder  dat  ore,   fo  vaken    weddet  he    8  fs.  (vgl. 
^JA  protoc.  von  1632   in   D&hnert   pomm.   bibl.    3,  23.); 


*)  am    raude:    mos  livonicuB   (in  Oulricfaa   riffiTchem  r.    aner- 
wfthot). 


/«•  mil  iift-    /,„iv^   A«i.j^^        \^^' 
des  pferdes   rechten)   n.  m  7^JM 

wd^.,ekt«.'S«T7lLT5K?i! 
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ies  ohr  gegriffen,  zugleich  mit  dem  rechten  fuB  auf 
fein  linkes  vorderbein  getreten.  der  fchwiirende  (land 
folglicb  an  der  linken  feite  de.s  thiers.  cinige  lafien  mit 
dem  linken  auf  den  rechten  fufi  treten,  dann  llellte  fich 
der  vindicierende  deni  thiere  reditu  und  griff  ilnn  Uber 
den  hals  ans  ohr.  Beide  Ilellungen  mOfien  denen  bei 
dem  hammerwurf  (oben  f.  65.  66)  verglichen  werden 
und  fcheinen  deflo  alterthUmlicher.  Der  brauch  mag 
durch  ganz  Deutfcliland  geherrfcht  haben,  wiewohl  die 
angefiihrten  belege  x\ut  ftti*  den  Khein,  Schwaben  und 
Sachfen  zeugen;  denn  ich  finde  ihn  auch  ini  Norden 
und  in  Wales*),  eine  unabweislirhe  bellatigung  feines 
alters  und  feiner  verbreitung,  Eriks  feeland.  gefetz  5, 
15  verordnet:  wer  fein  ros  oder  rint  verloren  (und 
wieder  gefunden)  hat ,  foil  dazu  gehn  und  Idne  fiavd 
auf  des  viehs  hals  lef/eti  und  ein  andrerer  mann  foil  ihm 
gegentiber  treten  und  feine  rechte  hand  in  des  eigen- 
thtimers  recJitfi  hand  iibcr  deii  hals  des  viehs  Icgcn 
u.  der  cigenthdmer  gott  u.  feine  heiligen  anrufen,  daB 
fie  ihm  helfen,  fo  wahr  er  des  viehs  rechter  eigenthii- 
mer  fei  und  der  andre  mann,  der  mit  ihm  die  hande 
halt,  foil  bezeugen,  daB  er  einen  rechten  aufrichtigen 
eid  fchwiire.  Wotton  leg.  Walliae  lib.  3:  cap.  2.  §.  39 
p.  215:  fi  animal  vivuin  fub  juramento  vindicat,  auri 
anitnalis  dextrac  jhiiliram  manutn  imponet  et  manum 
dextram  fuper  reliquias,  et  reus  dcztram  auri  fmiflrae 
animali^  imponet,  et  tunc  per  reliquias  actor  jurabit, 
animalis  nullum  domitnun  ]nueter  fe.  audi  bei  der  vin- 
dication unbelebter  fachen  multe  fie  der  fch\Yorende  mit 
der  linken  beriihren.  Pmbert  p,  215.  2ir>.  Eigenthiim- 
lich  ill,  dafi  nach  nordifchem  recht  auch  der  eideshelfer 
die  hand  liber  des  thicres  hals  in  die  des  fchwtirenden 
eigenthUmers  legen,  nach  wallifvfchem  aber  der,  gegen 
welchen  vindiciert  wurde,  der  beklagte,  wfthrend  dem 
der  klager  fchwiir,  nut  feiner  rechten  hand  des  thiers 
Ijnkes  ohr  erf^iff.  Das  ift  frUher  vielleicht  auch  in 
Deutfchland  fo  beobachtet  worden. 

4.  in  den  hofsinventarien  wird  die  art  und  anzahl  des 
hausviehs  bellimmt,  das  beim  raumen  des  hofs  zuriick- 
gelaBen  werden  nmfl,  z.  b.  in  einer  urk.  von  1338.  bei 
Kindl.  horigk.  p.  414:  in  qualibet  curte  remanere  debent 


*)   each  Mabren   (acta   liter.  Moraviae    1,  47)    kSnotc   er  ana 
SchlefiCD  und  Sachfen  gedrungen  Tein. 
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^xiWll^j^^^r  hdhe  (aper)  im  korn  gienge,  der  foil  fie 
^^t  C*^*  ^-  aus  feiiiem  feld)  treiben,  wolte  der  andere 
^^  T\w\\t  Ifeiden ,  der  foil  es  eben  fo  machen,  auf  daB  fie 
B^K  ^*^"^"g  haben  odex  er  treibe  fie  in  den  Jlall  u. 
vieh  ^^^^  ^^^^  ^"  ®®^"*  ^^^"^'^^^'^^  bauernr.  —  Zucht- 
Pii-hk^*^*^'^  bausvieh,  das  von  dem  hofsherm  oder  von  dem 
wie\jp  ^^ftandifi  erhalten ,  d.  h.  nach  dem  tod  alsbald 
^ea  Y  *^^  ein  gleiches  ilttck  erfetzt  werden  multe*), 
es  i{^'^^^^^  (Idhlernes,  ctciges.  eifern  vieli  jlirU  nichL 
ben  d/^  ^**^«n ,  daB  der  Sibotinhof  zu  Raltetten  fol  ge- 
^^irot\  ^^^^  ^'^  KaJletten  ein  fleheUn  rint  und  da/,  fol 
^ijitej.  ,,    ;     und  fol  ouch  daz  felb  rint  in  dem  doif  gen, 


i^^^^n  q"  l^^^er,  u.  ful  der  hofnmn  da^  felb  rint  nieman 
itif.^^^etj  '  ^^^  an  deni  wege  gen  u,  fol  frige  fin  u.  fol 
^^^^^e  jj  ^ch  much!  u.  welcher  burger  kem  ab  der 
«c^  ^oj  ^^'^  ^Uert  ein  rint  an  einer  kauwen  (V),  der  hof- 
^-^>.y-  ^'er  ^h  weren  u.  fol  in  da^;  ritit  lafton  bruehen 
'  %^^^  Tva  *^'<^oTft.  Halledter  hoferecht.  immerkue,  im- 
%  (^.  P*'^G  perpetuae)  MB.  10,  oOO  (a.  134G)  11, 
y^  ^^h  ^*^^^~J\  emgJcuh,  Haltau&416. ;  belege  uber 
fr^j.  ^  '  ex-^'<?Tn  vieh.  Ualtaus  310.  vergleichbar 
•   ft    ''-      /ia/jff/u,  holdsfd  (Koldemp-Rofenvinge  u. 

^</^     'Q-.^^xrides  vieh  in  gewahrfain   hatte,   fei   es 

w    t»/^^-a      dritter ,    dem  es  aus  andern  griinden 

^fi^^</*>.»-^        war   (mittere  in  tertiam  manurn,   in- 

^S>o  •    wenn  das  thier  ftarb,   dell'en  kopf 

''i  IV'   alte    rechtsfitte  iJt  fchon  aus 

fi  animal  intertiaiuiii    infra 

ille  .  .  .  fuper  quern  in- 

irtkato    in    praefentia 

lebet.     lex   Roth.  348 

fe[nem  feide  gefon- 

lortuus   fueritf 

it  certua  do- 

b.  Canciani 


in  Tibet. 

ifcher   xwar   der 

ebs    ilberboben, 

er    gefchlactateteD 

D&a   man   bryder 

gevitnefTe.   and   he 

eoU  fvft.     ConciL 
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tigkeit  im  felde  hat?  antw.  nicht  l&nger  als  von   ei- 
bohnen  bis  zur  andem,    d,  i.  wenn  die  bohnen  wer- 
eingefUhrt  und  wiederum  ausgefaet;    wird  fie   fonHen 
of  dem  felde  bei  dem  korne  angetroffen ,  To  foil  es  dem 

rgftnfe  gehoren  ein  oder  zweimal   gefagt  werden;   wo 
fie   denn    nicht   in  acht   lummt  u.  weiter  angetroffen 
ird.    f(»  foil  man   lie   todtfchlagen  *)    u.  die  obcrlle  ahr- 
iithe    zwifchen    feinen    nachbaiTi    ausziehen    u.    Hecken 
er  gans  den  kopf  daninter  und    werfen   ihr  den    ars 
«r  den  zaun,   To   Qe  fich  denn  lofen  kann,   fo   hat  fie 
leben    errettet.      Wendhager    bauemr.;   gofe,   da   fie 
;reten    werden,   da   lie  /c/wdeM  **)    don,    fall   man  ne- 
i  enen   Hock  a.  Ipliten  den   an   einem  ende   entwe  u. 
en  der  gos  den  kop  tttfchen  den  Itok  u.  lleken  den- 
ben  lluk  in  die  erde.    kan   fei   fik  log  maken,    fo   mag 
wier  weg  loapen »   dar  fall    wieter  keine   frake    over 
I.    Benker  w.  §.  21;    item,   of   daer  ganfe  gingen   in 
mans  koren,    dat  fal  men  den  ghenen  kundich  doen, 
1   fie    to   horen,    ofte    hi   des   nicht  en   achtede,     foo 
ch  men  die  ganfeti  bi  den   voeten   uphangen,    dat  dat 
vet  moge    an   der   erden   hanghen   und   die   aetidt  fal 
uphangen  aen    einen  kloveden   Hock  u.  fperen  oer 
beck  up  u.  fie  daer  nicht  van  to  nemen  fonder  or- 
Wellei-woldinge  landr.  p.  110.;    item,  de  endL\  wat 
urch    den    tun    mit    dem   fchnavel   kan    winnen    a. 
en  (werben),   wider  heft   fei  kein  recht.    Benker  w. 
wie   weit   ein    enU    gerechtigkeit    hat   von   ihres 
en  hof  zu  gehen  y   antw.  nicht  weiter  als  unter  dem 
atftaken    (I.  fchnatll.)     Wendh.   bauemr.     AVie   weit 
hun  macht  hat  feine  nahrung  zu  fuchen?    antw.  ein 
foil    macht    haben,    tiber    einen    neunehrden    zaun 
nahrung   zu  Juchen,    wanns   aber   todt  gefchlagen 
,   foil    der  todfchlager  demjenigen  dem  das  hun  ge- 
,    (es)   Uber  den  zaun  werfen  und   fo  viel   krauter 
f  dafi  es  kUnnte  einem  edelmann  zu  tifche  getragen 


koch  die  gefetxe  von  Wales  verordnen   Qber  folche  paupe- 

\i  an/fret  in  fageU  fua   teperit ,    virgam    excidat   a   cubito 

xninirai  extremitatem  pertingentein  cujualibet  craOitudi- 

[/ercfi  in  fegete  fua  iila  virga  interficiat  licet     Si  anTere* 

Uorreo  vel  area  incluTum   per  crates   corraperint,   de- 

'n^H  aliquod  eratit  in  coUa   eorum  et  ibi  mascant  dum 

Wotton  I.  wall.  II.  cap.  10.  §.  70.  71. 

^^tiwaben  fagt  man;    die  gaua  laufi  fchaden,  Jii«gt  fcha- 

agnen  kCilliohe  iktyre:    madame  Jallitia.     Heilbronn 


Pp2 


oben   f.    61    beigebrachten    forme] 
wirt  ihr  freiheit  gewift,  fo  fei  o] 
fchoten  wUrde,    felt  fei  but-en  h\xi\ 
gefchoten,  up  to  nemen  verfallen 
dem  gefallen,    in  dclTen  bus   fei  ffi 
eitie  tauhe  hat  nicht   welter   gen 
hecke.    wird  lie  todt  ^lefchoSen  uJ 
bort  fie  dem  der  fie  gebabt  hat, 
mag   fie    Iiiimehmen    der  fie   jU'efV 
b. ;    angfcllalt,    wer  tuLen  haldefi  f(| 
ten  foil  y     urtcil  :    fo   manch   pfen 
acker  gehn,   als   viel  panr  ttiben 
aber  ciner  tuben,  der  kein  pferd 
ture,  als  (ob  es)  die  berm  liden. 
7.     Bicnm.     iex  Vifig.  VUl.  G,  1 : 
fua  aut  in  ru]>ibus  vel  in   faxu  uut 
fit,     faciat    trts    decunas ,     quae 
(oben  r.  542)   unde   potius   non    p 
fraus  nafoatur.    et  fx  quis  contra   \ 
num  figmUum    invenerit    ct  irmpe 
lex    Rotb.   324 :    fi    quis    de   arbo^ 
alterius   apes   tulerit ,   eomponat  fo 
non    fuerit,    tunc   quicunique   invei 
beat  fibi,   excepto  de  guio^**)  regii 
dominus ,    cujus   filva    ell ,    fuperv 
araplius   non   requiratur    ei   calumn 
10 :   a  apes ,    id    ell  examen   alin 
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cum    fumo    et    percufflonibus    temis    de    transver/a 
'feeure,    G  poted,    fuum  ejiciat  exainen,    veruntainen  ita 
at  arbor  iion  laedatur.    et  quod  remanferit,  hujus  fit  cu- 
jus  arbor  ell.    Si  autem  in  capturis,  quae   ad  capiendas 
apes  ponuntur»    id   eil,   vaTculis   apum,    Gmili  modo  in- 
terjiellat  eiuti  cujus  vafculum    eft  et  ftudeat  fuum  ejicere 
examen.     veruntamen   vafculam    non   apertebur    nee   lae- 
detur.     fi  ligneum  ell,    ie^mis  tncibus    lidat    eum   terris. 
li  ex  corticibus  aut  ex   furcuJis  compofitum   fuerit,   cum 
pugillo    tamis   vicibus  pcrcutudur    vafculum   et   non   am- 
plius,  et  quos  ejecerit,   fua  erunt  et  quae  remanferint, 
ipfiuB  erunt  cujus  vafculum  eft.     Si  autem   dominum  ar- 
boria  vel  vafculi    non  interpellaverit   et   fine   iliius   con-. 
fcientia  ejectum  domino  reftituerit   et  ille  cujus  vafculum 
fuerat  emn   compellaverit,   ut  ex  fuo  opere   vel   arbore 
res  tulilTet  et   ad   rellituendum  conipellaverit ,    quod  tint- 
prut  (al.  unterprut)   vocant,    et   ille   alius   fi  negare    vo- 
luerit   et  dicit   fuum   ctmlecutum   fuifl'e ,    tunc    cum   fex 
facramentalibus  juret,    quod   ex  fuo  opere  ipfom  examea 
injuite  non  tulilTet  nee  illud   ad  Judicium  rellituere  debe- 
ret.      Schwftb.  landr.  366   Schilt.  374   Senkenb.:    u.  die- 
gent    hifwn   u^  u.  valient    uf   einen   baum   u.  er  in   inner 
dri   tagen    niu'hvolgety    fo    fol  er  jenem   fagen,    des    der 
baum    ift,    da^    er   mit  im    gange  u.  im   fin  imnten  ge- 
winue.     fi  fullen  mit  einander  dar  gan  u.  mit  exten    (aI. 
mit    axtes  orlcfi,     nicht    uiit    dcr    fniden)    an  den   baum 
fla/wn   u.  mit  kolben   u.   uiit  fwiu  li  mugen.     fwa?    der 
binen  herab  fellet,  die  Lint  fin  u.  fwa^  daruf  belibet,   die 
fint  jenea,    des   der    baum  ilt.     Witzerunillenrecht  p.  29  : 
wann  ein    ander   kame    u.  jagfe    einen   jv.kwarni  u.  wolte 
fagen,    der    ware    von    feinen    immen    gefiogen    u.    der 
Icbwanu  hatte  fich  in  ein   ander  gehtge  gefetzet,  fo   foil 
derfelbe  der   mtchjagel    des    ein    beweis   bringen,    das 
ihm    der    fchwarm    enttiogen    ift,    oder   den   jtrauch   tmt 
fich  bnngen^    da   der  frhwarm  auf  gefelien  hat.     Helfan- 
ter  w. :    wiirde   auch    ein   bek    in    unfers   ehrw.    herra 
walden  gefangen,   fo  gehort  derfelbe  unXerm  ehrw.  harm 
zu.     Wefterwold.  landr.    p.  78-82.    art.  85-91;   item,   of 
jemant    vonde   ein    fworm  u.  volgede  hem  u.   ein  ander 
trt  den   weghe   were,    dat    hem    die    fworm    overvloge, 
die    macb  oik    den    fworm    volgen  half  to  holdeti^    mer 
wie  van  der  (yd  ankomt,   die  heeft  daer  nicht  an.    item, 
wie  einen  fworm   vindt   in   den  velde   of  op  enen  home, 
die  fal  daer  een  ieeke^i  bi  lateyi,    al  eer   hi   wederkompt, 
anders  hoort  hie   den   vinder   toe,    die    hem   left    rint. 


eagl.  hiTe,  ftlvMn)  fetUa  in  ist  ■ 
il  itX  bro<^k,   bi  finen  halfe,    wie 
lidrtM*  fien  lat€n.     item,  wie  dfter 
lange  Ak  hie  hem  volgei,   foe  faottrl 
hem  Tint  in  wes  boome  of  Oede. 
eliam,  0  examen  apmn  in  trunco  alic 
fderit,   hoc  forefUrii  ad  anres  domi 
dominift  plaraeritf   at   Ula   arbor  de^ 
dum  iltad  examen,    nuni    illios   arbo 
de  jure.    H  vero  arborem  ULud  non 
men  apum  in  arbore  ftante  ad  afas  ( 
bit.     fi  etiam  foreftarii  aliqoa  exarmn 
fen  in  ramis  arborom  invenerint,   illi 
nim  de  jure  licebit.    Veftg.  fom&m. 
apes  (koppofund)  in  alterioa  prato  veil 
indicabit  hoc  in   paf^o   qnibns  velit   e 
dent,    n  inter  eos  conveniat,  dimidim 
apuiu  invenit,    dimidium  j>oa'e(rore&  pi 
fentiant,    ille  cujus  eft  pratoin.   pre 
vironim   juramenUj   et  duoruni  viron 
alveare  controverfum  prius  fi/fnaritj  i< 
ipfi  non  alteri  debeatur.     0  qois  invi 
fuo   fundo   omnea   ipfe   poflldebit. 
qui  legitiniam  partem  in  filva  poffi 
tanfum  ex  arbore ,    quantum    in   ea 
arbor   in  ejus   parte   compntabitur 
fucridetur   absque    vicinonim   venia 
findet  jemand  bxenen  in  einem  wilden 
feldmark  weder  land  noch  hnlz   hat, 


fi 

^ 

»! 
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augen  entfliegen^  geb5ren  Qe  dem,  der  Ge  am  erilen  findet. 
S.  Louis  eJlabi.  1,  165:  fe  aucun  a  es  (apes,  Roquef.  1, 
487*)  et  elles  renfuient,  et  cil  a  qui  elles  feront  les  en 
voye  aler  et  11  les  (uit  toujours  a  veue  et  fafis  perdre  et 
eles  raffieent  en  aucun  lieu  el  manoir  a  aacuns  preudhons, 
et  cil,  en  qui  propria  elles  font  aJfifes,  les  preigne  avant 
que  il  viegne  et  cil  die  apres ,  ces  es  /ont  moies ,  et  li 
autres  die,  je  ne  vous  eii  croi  mie;  hierauf  gehen  fie  vor 
gericht  und  der  erUe  fchwort ,  dafl  es  feine  bienen ;  et 
par  itant  aura  les  es  et  rendra  k  lautre  la  value  du 
vaiffel^  ou  11  les  a  cueillies.  Die  theilung  der  bienen 
zwifchen  etgenthdmer,  finder  und  herm  deB  baums,  an 
den  fie  fchwarmen,  gteicht  der  des  obMberfalls  (oben 
f.  551)  and  beruht  auf  ahnllchem  grund. 
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fUr  die  ganze  claffe,  weil  fie  leicht  verH&ndlich  und  durch 
das  anprenzende  bedin^,  bedingen  Kelflufi^  il^»  ja  hedingen 
heiflt  uns  noch  im  vertrag  feflfetzen  und  dhigen  hat  fich 
far  das  miethen  der  dienilboten  und  lohnlinge  erhalt«n. 
In  der  frilhern  fprache  bedeutete  gedinge  zugleich  hof- 
nung,  was  man  erwartete ,  in  der  ferne  fah  *),  worauf 
man  fich  rechnnng  machte^  anwartfchaft  (oben  f,  203),  fo 
wie  obligatio  nicht  bloft  das  bindende  verhaltnis  aus- 
drftckt,  fondern  auch  das  bedungene,  die  ktlnftige  lei- 
ftung.  Beide  Bedeutungen  fondert  aber  meiilens  gram- 
matifche  form  und  conflniction  (eines  dingen,  fperare; 
eine^  dingen,  pacifci.)  ,  i 

3.  gleich  alt  ill  das  abd.  tcetti  (gen.  wettes),  agf.  rItA 
(gen.  veddes),  uiittellat.  vadium,  woher  das  franz.  gage; 
zwar  mit  der  fpeciellen  bedeutang  pijrnus,  aber  auch 
der  allgemeinen  von  pactum,  nngefuhr  wie  ['engager 
ftberhaupt  hoiflt  (ich  Ycr])Hichten ,  obligare  fe ,  wir 
noch  heute  wetten  fiir  fpondere  brauchen.  Daber  ahd. 
wetti  compofitio,  mulcta,  gapun  wetti,  dederunt  manus, 
agf.  vedd.jan  fpondere ,  pacifci ,  veddun^  pactio ,  ved 
healdan  pactum  fenare:  mhd.  ein  wette  han  (ein  ge- 
dinge behaupten)  Walth.  I  in.  31.  welte  (fem.)  iH  una 
jetzt  eine  befondere,   vom  pfand  verfchiedne.  vertragsart 

4.  l:auf  wird  friiherhin  oft  allgeniein  fiir  vertrag  genom- 
meii,  fttr  den  handel ,  der  das  gefchaft  fchloS  und  fo 
kuunte  felbll  da.s  kaufen  der  ehfrau  (uben  f.  421)  bloft 
veitragamaiiigen  erwerb  bezeichnen;  vgl.  frid  caupa. 
S»ni.  edda  ."53^  Im  altn.  fprachgebrauch  kann  hnvtp 
garadezu  pactum  Uberhaupt  bedeuten,  z.  b,  Gula|». 
p.  32t»;  der  kaiipiiiiilabalkr  Jes  upland,  nnd  ftidermanl. 
gefetzes  umfaQt  zu^'leii-h  dif  vorfchiiften  iiber  darlehn, 
pfand,  miethe,  ebenfo  im  Guledings  gefetz  der  kaupa- 
m\kx.  im  odgothifchen  heiiJt  diefer  titel  vinsordabalkr, 
im  wellg.  raangelt  er  ganz,  doch  wird  einiges  dahin  ge- 
hdiige  im  thiuvabalkr  22  vorgetragen. 

6.  anf  ahnliche  weife  fcheint  auch  gdt  bald  enger  das 
darlehn  (mutuum),  bald  allgemeiner  die  durch  den  ver- 
trag begrtindete  leiftung  auszudrttcken,  und  geltcere 
kann,   ungefahr  wie  das  lat.  reus,   beides   den  haftenden 


■■k  >*y  [pM  ra  Ipccio  (nnfer  altes  fpibu,    Cpfibe),   fpaoio,   ttxCpecio, 
wie  «rwarten  km  warton,  fehen. 


Mb  (Br.  IS)  aU. 
In 


«M  M: 


Dttar  ichi  it 

t.  gwAdft  kUkn  LD,  3.  4.    t^ 
Ma  vird  l«ilin)   heUmden  von  der 
hdrvM  gebr*or.ht 

7.    «lf»obcUcUdiiricfter  Mt  te  lA 


id^rvi,  i^jw^m,  nbd,  f^/emiiavn:  leiftoi. 
kn;  gclUr  nod  g«wer  Oeifter  and  bQi| 
MB.  do.  92  MbenafaiitMkr.  Lefeni  det  J 
wie  flea  in  dkfeo  nebtaboch  mttrimi 
were  and  iswv«rc  nenj^,  vgl.  Home^ 
309.  210.  4^  And  dreierlei  wdrt^r,  weic 
ond  ihrmi  finne  nach  ntchui  ^emein 
gotb.  varjan,  prohibere,  defiindere: 
nianJtio  nioTiit^ypm  a),  ein  unjurifcher 
(vellire;  goth,  vafjan;  davon  were,  gewi 
f.  g.),  wftlrhcr  begrilT  fchon  oben  f.  555 
Id;  d«r  lat.  text  des  Sfp.  bat  dafUr  pc 
rlAufnra ;  rk  wird  dndarcb  scuweilen  ai 
ffliBrllrhf)  atiflaBatiK  verllanden.  r-  ^^^ 
v«n  w<*re,  RAw^^re  praftfUitio,  r.autio,  waa 
itZUnK  (Cibt   diircb    i/jqrqn<iq.    iporondo/g 


weic 
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weren ,  wereia ,  da  lich  k^-  emm.  392  giwi>rata  fecit 
(=  giwereta)  findet ,  obgleich  monf.  323.  354  giwe- 
ran,  nicht  giweren,  facere;  W.  LXVIII,  20  weret 
(dat,  praellat)  aber  W.  fchreibt  auch  habet  f.  hab6t; 
anf  gothifch  miide  es  tmiran ,  vairaida  tauten  *) ;  die 
bedeutung  id:  thun ,  lei  lien ,  ^ewahrleiJlen ,  verbtir- 
gen,  und  von  iluu  Ilaniiiit  das  fraiiz.  garantir,  engl. 
warrant  *♦) ,  der  ahd.  mro  (?) ,  uihd.  wer  ilt  der 
franz.  garant,  engl.  warranter.  Im  Sfp.  hat  man  folg- 
lich  die  beiden  begriffe  wero  (pofTeffio)  and  were,  ge- 
were  (praellatio,  cautioj  forgfam  zu  fcheiden;  were 
(gavafeins)  lit  immer  etwas  factifthes,  were  hinge^en 
ein  abllracter  rechtsbegriff;  mandunal  llehen  Ikh  beide 
worter  dicht  zur  feite,  z.  b.  1,  9  g.  5:  fve  ok  dem  an- 
deren  gut  in  finer  were  let,  ir  het  ime  up  late,  he  fal 
ine  in  der  getvere  vor(lan,  de  wile  het  ime  nicht  up 
gelaten  ne  hevet,  fvenne  he  finer  icerfcap  bedarf.  der 
lat.  text  id  hier  deutlich,  der  deutfche,  wenn  man  jene 
unterfcheidung  vernachlafifigt,  kaum  zu  fafien.***) 

II.     Fonn  des  gedlnges. 

1.     kein  zweifel,    daQ  im    alterthum   alle  wichtigen   ver- 

trftge,    namentlich  die,    welche  abtretung   von  grand  and 


firagm.  22*;  wSr  mich.  Pare.  4581;  bat  er  mtch  gewdrt  ril  wol. 
Pare.  4591;  Piner  vraude  w6r.  Wh.  2,  126b;  ftrltea  w6r.  Pare 
1105;  endes  wSr.  Pare.  4730.  4786;  mln  w6r.  Pare.  16315.  IGTSS; 
dea  bin  ich  mit  der  volge  wfe'r.  Pare.  16442.  Daa  mhd.  wSm 
hat  dea  aoo.  der  perfoa  und  gen.  der  fache  bei  lich  (wie  Sfp.  S, 
77.);  daa  nbd.    gcwfthren  dea  dat.    der  perlbn  und   ace.  der  fache. 

•)  es  fehlt  auch  im  altn.  und  agf. ;  oder  foUt©  das  vaere  ge- 
Is&ftan  bei  Lje,  da  es  auffalleud  zu  UDferm  gewer  leif^en  nimmt, 
far  Tare  gelaefUn  flebeo  ?  Ttere  \^  fona  foedus,  fides,  abd.  wfi.ra? 
Ttere  brocan  fidem  frangere.  tieor.  B4.  alfo  vnre  Iteft&n  waa  fidem 
faoere  (lex  fal.  53,  3.) 

**}  daB  die  romani/cben  w5rter  ein  a  baben,  kann  nicbt  ir- 
reo;  wurde  docb  auch  w^rra  (feditio,  bellum)  den  Engiandern  su 
war,  die  FraaKofen  behielten  guerre.  Qbrigena  findet  Gcb  wartn* 
f.  goarant,  wSrdntfer  fohon  bei  den  rp&tera  Langobarden,  Georg. 
1269.  1270. 

***)  wenn  in  der  ark.  von  1241  (oben  f.  506)  der  alte  notar 
warattdia  florum  ricbtig  fQr  hlomware  fetzt ,  To  h&tte  man  danin- 
ter  die  ge^cOhrung ,  das  recht  auf  hartbolt  su  verf^ehen  ;  were 
(pofleiTio)  rchetnt  bier  bei  b&umen  des  gemeinwalda  our  dann 
denkbar,  wenn  man  es  auf  die  were  der  markenoten  (f.  505)  be- 
aieben  and  blomwarige  (!'.  508)  ifir  vulwarige  nehmen  woUte. 
dann  wftre  aber  warandia  tadelhaPl.  Vgl.  aucb  lebirar^  oben 
r.  565. 


gedingti.     fofTn, 


80& 


Nach  verfchiedenheit  des  materials  und  der  anwendung 
konnte  fich  ein  und  dalTelbe  fynibol  leicht  auf  abwei- 
chende  weife  aui5em ,  die  feltuca  uder  tlipula  bald  ge- 
worfen  werden,  bald  gereicht,  bald  gebrochen. 

4.  das  Hipulari  tnanu  ill  f.  138  bertthrt;  uiifer  hand- 
(Mag  konnte  gothifch  f labs  lofin  *)  heiBen ,  was  aber 
Ulfilas  for  alapa  gebraucht»  ahd.  finde  icb  hantprutto 
fUr  contractus  (Diut.  *2,  40  farfli^,ana  hantpnitten,  re- 
fciflb  contractu,  L  farflii^^ana  hantjirutten)  von  prettan 
Uringere,  rapere.  In  lat.  urk.  fides  manu  data,  mujiu^ 
firmatio.  Altn.  ausdrilcke  find  haml/al ,  handahand, 
handfefli;  Ira  verbo  bandfeija  oder  handfala,  handleggja. 
faettir  handfaladar  Nial.  cap.  51.  heita  ined  vitni  ok  band- 
fefti  01.  Tr.  2,  129.  Noch  heute  wird  bei  feierlicben 
vertrftgen  und  geliibden  hand  in  hand  gefchlagen. 
fruber  gefchali  auch  die  form  durch  berClbren  oder  an- 
(ioJJcn  mit  dc.n  fingcrn  (finger fpit/en)  oder  denj  bloflen 
daumen.  das  hieB  llupfet}^  Mpfen ,  ft-ipfen,  aufllupfen. 
Haltaus  68.  61*.  und  es  ware  moglich,  daB  die  gebarde 
von  der  alten  felhication  herrilhrte.  **)  Hiervon  iil  noch 
die  interjection  topp!  tibrig,  wclche  unferm  /Mag 
em !  gleicbgiit  und  topjchiliing  fur  bandgeld.  Haltaus 
1794.  ♦*♦) 

5.  das  lliijulari  ore  (rait  gelebrten,  geineflenen  wortcn) 
bezeugen  fonneln  genug.  gnindregel  war,  dafi  die  feier- 
liche  anlwort  der  feierlichen  frage  entfprechen  und  eine 
runde  bejahung  entbalten  muHe.  haufig  fdiliefien  daber 
die  fonneln  niit  der  pailik«l  ja  (z.  b.  oben  f.  126.)     Un- 

[  terholzner  ini  arch,  fiir  civ.  prax.  9,  430.  481  hat  die 
ahnlichkeit    eii»es    gedinges    zwifehen    fchleOfchen    berg- 

i  leuten  u.  dem  Itciger  (einer  locatio  opens)  mit  der  Ai- 
pulation  hervorgehobcn.    der  lleiger  mufl  jede  einzelne 

^f)  *)  maD  wflrde  ea  wag«&«  lObi  (maooa)  ultn.  lOfi  mit  uolerm 
^^^elobea  zuraTnmeoKul^Uen,  hinderte  uiobt  die  unrureiabare  ab- 
I  weicbung  der  vocate.  ricbtiger  fcbeint  alfo  geloben  das  ore  /uu- 
t       dare  der  alien  urkunden,  t.  b.  Liadenbrog.  priTiI.  haaib.  nr.  93. 

•*)  ftflpfen  ift  tapfen,  einftippen,  eintippen,  rgl.  oben  f.  148- 
151  das  greifen,  talUin,  tupfen  in  den  bat  und  die  redenaart  dea 
Srp.  1,  3.  I,  17  fik  to  dor  fibbe  ge/tuppen  (durcb  tupfendes  z^h- 
len);  dapet  an  den  Uf.  Wigauds  feme  p.  232.  vgl  ri(  Ye\  ftuph 
(apex}  emra.  409. 

*••)  etwa  grflnden  fich  auch  die  benennungen  cvfj^aiXtty,  eon- 
trahere,  pangtr€  (wovon  pactum)  urfprtlnglicb  auf  fymbolc,  die 
fich  nur  mcbt  beilimmt  Daobweifen  lafien.  Frvilicb  in  faft  jedem 
abftracteo  wort  ruht  ein  alter  concroter  linn. 
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geld  gab  und  vieh,  frucht  oder  waffen  die  Itelle  der 
mOnze  vertraten.  *) 

Verkauf  liegender  griinde  u.  ertrbier  gtiter  foi*derte 
aafter  den  gewohnlkben  feierlichkeiten  oft  auch  noch 
nickficht  auf  crben  und  fiachbarn ,  die  fonll  ein  mker- 
recht  geltend  niachen  und  den  verkaufer  abtrnben 
durften;  de  lande  wil  fellen,  de  IVimll  lude  bellen  (laut 
bellen)  heifit  es  iin  nordfrief.  landr.  von  1426  (Dreyer 
?€nn.  abb.  p.  478);  bwafa  welle  mith  fine  londe  hueroa, 
Ta  bktde  hit  ur  line  eina  burar.  lit.  Rrocm.  89.  In  Is- 
land muHen  kilufer  und  verkaufer  eine  zufammenkunft 
auf  das  land  felbtt  aaHetlen,  merki  gdnga  (vgl.  oben 
f.  545  das  cavallicare  marcham),  wozu  fich  alle  umlie- 
genden  grundbefitzer  einfanden.  mdl^daiid  hieli  das 
grundfttlck,  worauf  jemand  vorkaufsrecht  hatte.  Gragaa 
landabr.  cap.  3.  13.  vgl.  Arnefen  p.  338.  Nach  dem  alt- 
fchwed.  landsl.  iordab.  2.  5  foil  der  verkaufer  dreimal  in 
offnem  ding  feinen  freunden  vorher  das  land  auhietm 
(upbiuda),  ob  lie  es  liifen  wolten;  ahnliche  vorfchriften 
enthalt  das  norwej;.  Guledingfl.  p.  2S9.  290.  Unfern 
markgenoQen  Hand  marldofung  zu  (vergl.  oben  f.  531), 
weisthUmer  und  hofsrechte  entbalten  oft  dailiber  be- 
itimmungen.  Uefragt,  da  ein  mann  verannete  oder 
verbrant  were  oder  fonll  durch  gefangnis  mitgenommen 
wQrde  u.  keinen  troll  niehr  hatte,  ob  er  nicht  fich  zu 
retten  fein  hagergut  vtrleizen  oder  verkaufen  nioge  u. 
was  deshalb  lecbt  fei?  gefunden,  alsdann  mag  er  in  fei- 
ner  not  niit  wiSen  feiner  erben  ihnen  das  gut  anOieten^ 
wann  es  die  nicht  begehrten,  mag  ers  dem  hagerfchen 
juokem  anbieten,  wenn  ders  auch  nicht  begehrte,  mag 
ers  einem  freunde  verfetzen  u.  verkaufen.  Hagergericht 
§.  30.  Wollte  jemand  fein  gut  vtrfvieen  oder  verkau- 
fen^ dem  foil  der  rechte  erbe  der  nechUe  fein  und  mag 
eft  von  IlUcken  zu  lliicken  verfeUen  oder  verkaufen,  mer 
der  abfpllB  (das  abgefpleiflte,  abgerifine  ibilck)  fal  wider 
gelten  in  die  fael  (roll  dem  hof  zinlig  bleiben),  auf  das 
die  berren  dem  weisbaum  mogen  folgen.  Schwelmer  hofr., 
vgl.  Schoplenburger  hofr.  p,  1401.  **) 


fc^ 


TgL  die  in  Joilioiuii  ioftit  3,  23  angefOhrtezi  Terfe  ftua  11. 

**}  voin  retract  Qborhaupt.    Eiobh.  prirfttr.  |.  99-106.     Mittet^ 
ouuer  §.  196. 
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4.  vgl.  landsl.  kaupm.  I*);  ingen  man  ma  kcipa 
heft  ey  ko  ey  o^jlixa  oc  ey  fkapath  klathe  oc  ey  fatlat 
fverth  oc  ey  fkaftCxe  oc  ey  Lors  oc  ey  unct  fft  udan 
vin.  Helfingborgr.  (b.  Kofod  Ancher  2,  224);  hvervetna 
par  fern  menn  kaupa  iarder  eda  garda  eda  fkiptazt  vid 
hiifoiu  eda  fkipoin  eda  ndrnm  godom  gripoin,  |)a  fkal 
kaupa  med  handfolom   oh  mcd   vattom.    Gala|).  idO.  491. 

Verkaaf   der   hnechte   atijier   lands    (in  England  ofer  fee) 

war  in  fi>atern   gefetzen  oft   verboten,  aus  fchonung  und 

niilde    oder   um    Ge    im   reicb    zn    behalten?     vgl.   oben 

f.  343.     1.  Roth.  222.    1.  In.  11  (Phillips  p.  1.-32.  lo8);  Ge 

waren    nebil    den    pferden     kollharlle    fahrnis    und    auch 

pferde   auszufiihren  unterfagt   1.  Aethelft.    1,  18.   kehrte 

der  eweimal    verkaufie    hiecht   heim,     fo   erwachte    feine 

freilieit.      1.    Vifig.    IX.    1,    10,**)      Beim   verkaaf   von 

knechten ,    pferden ,    rindern    wurde   drei    tage   (1.   bajuv. 

15.  1*,  2)  nach  agf.  recht  dreifiig  tage  lang  (1.  In.  o6)  ein- 

geHanden    fiir  gewitr^;    nicht   gleich    fichtbare  hauptmdngcl 

(agf.    unhaelo,  ungefundheit) :  nylle   ic  on  pam  pingum, 

betheuert  der    verkaufer,    ful  ne  fdcuk^  iie    vdcne    rom, 

ac    hit  ffigj)er  vas   ge  hdl  ge  cicene  butan   alcre   fdctie. 

1.    Aethelli.    2.    app.    S-  *'^-     ^gt   hiecht  follte  fanus    fein 

und   weder   fur ,    fugitivus   noch    cadivus   (oben    f.    343) ; 

das   bair.   gefetz    15.  9,  2:   vitium    in  vtwidpio  aut   ca- 

ballo,   coecus,    hemiofus.   caducus,  leprofus.      Gutalag 

p.  68  nennt   neben  dem   fallenden  tlbel    zwei  andere    la- 

fter.     die  ;;/(?rrfeni angel    werden  in  den   gefetzen  des  niit- 

telalters  verfchiedentlich  beJlimmt:    iletig,  llarblind,  herz- 

fchlechtig    (nd.    liarttiechtig) ;   ftetig,    itarblind,   unrechtes 

anfanges    (d.  i.  gerau))t  oder  gellolen;    iiber  aiiiang   oben 

f.  6by)  weichb.  70;   hovetfeek,   itaerblind,    unrechlen  an- 

fankes.  ftat.  verdenf.    Pufend.  1,  97;  mordifcb.  buchbleGg, 

rpedig    (fpat ,   eine  pferdekrankheit).    frankenb.    gewonh. 

b.  Schminke  2,752:  fchlebaudi.  Oldenwalder  recht  p.  454. 

4G7 ;     bauchbiaJig    oder    fchlehbauchig.      wirzb.   verordn. 


•)  mir  rchetat  diefe  ant«rfcheidung  einige  analogie  km  haben 
mit  der  altrOmifchen  in  tm  mancipi  una  ner  nmneipi.  gmndftOcke, 
kuecbte,  die  kojlharftm  hauatbiore  tuQBeii  mit  mancipation,  wie 
med  vin  ok  vitni  verkauft  werden.  einzelneB  weicbt  freilich  ab 
und  die  mapcipation  ill  eine  gana  andere  form,  aber  die  UHere 
form  kann  in  Scbweden  erlofchen  und  nun  blofl  durcb  die  zeu- 
^en   vertreten  rein. 

••)  abnlich  die    XII  tafeln   4,  2  vom  fohn:   fi  pater   filiam  ter 
c^num  diderit.  Bliiw  a  pfttce  liber  efto. 

Grimm*!  D.R.A.    z.^^^S-  Qq 
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ie  hin  and  wieder   dabei  beobachteten  feierlichkeiten  ? 
tr  zufchla^   erfolgte   z.  b.    in   dem    augenblick,    wo  ein 
ipeztindetes   lichtende  eriofch  *)   oder  das  ins  licht  ge- 
fteckte  g«Idiluck  beim  heninterbrennen  zu  boden  fiel. 

j,  Barlchen  (ahd.  anaK>han,    altn.  Idnf^).    wie  taufch  und 
fchenkung   bilden    ira   alterlhum    commodatmu  und  mu- 
tuam    nur   cin   gefcbaft,    leihen    fchon    bci   Ulf.    kihvan 
(mutuare),    abd.  lihan,    die  gelieliGne   fache    leban    (gotL 
laihvanV)   woven    wieder    das    verbuin   lehanon,    lehnea 
abgeleitet   ill;    beide  verba    find  fiir    den  geber   und  em- 
I     pf&nger   geredit,    foil  das  verballnis   des  erftem   hervor- 
I     gehoben   werdeii,     fo   heiflt   es  ^mtlthan,    entlihen.     Iw. 
L^143.  7105.    Auf  das  ^elddarlehen   beziehen  Ocb    in  en- 
^Bemi    Qim    die    ausdrueke   fhdd  (^debituui )   fkula   (debi- 
^Kor)    fchuldiier,    nihd.   gvlUrre    (gewohnlii^h    debitor,    zu- 
^neilen     creditor),      nhd.     gldubiger     (creditor),     glauber, 
r     gleuber  hat  Ilaltaus  7*2fi.     Ulfilas  braurbt  faibufkula  und 
dnlgisfkula  filr  debitor  z^fwyfii^n^?,    dulgabaitja  fOr  cre- 
ditor,    daveiari^c;     dieles     dufg     (dehitum)    fcheint    un- 
deutf(th    und   altflavifc.h.     da    haitan   rufen,    fordern,    die 
fchuid    einfordern   bedeutet,    entlprElche  dulgahaitja    voll- 
kouimen    dem    ahd.    IcnUhai-//),    das   ich    aber    nicbt   im 
finne    von   creditor,    nur   in  dem    von  judcx»    der  freilich 
auch  zu    erftillung   eingeMan^zner  verbindlichkeiten   mahnt, 
kcnne.       Gulapiiigsl.      uuifdiieibt     wiederum     glaubiger 
durch:   er  fculd   i   at  hcimia  478;   fchuldner  durch:  er 
^Cculd  a  at  giaida  471).  484.     oder:   er  lufca  a.  478.    gild 
Hbfc    bei    Ulf.    allgemein    tributuni,    gildan    triboere,    fra- 
gildan    retribuere,    altn.    gefa     ok    gialda    fSaem.    edda 
112*);    and  fo   kann  auch   das  ahd.  kelt,    geld  auf  jede 
zahlungs  and  leidungsverbindliohkeit  gehen,    mhd.  tindet 
man  hflufig  gelteti  allein,    z.  b.    Iw.   pag.  2fi2,    odur  gel~ 
ten   mid    mdcr    geheti     ftir   bezahleu,    fchuid    abtragen, 
z.  b,   Friged.  3156.     Lf.  3,  451.    Sucbenw.    42,    173;  oft 
auch    vergcUcn.     Iw.    7146.   7158.     Walth.    100,    25.    32. 
MS.   2,  256*';    geltfFre    bezeichnet   den   debitor,   zuweJIen 
den    creditor,   z.  b.   im  augsb.    recht    bei  SchiUer  glolTar 
352*.    capital  hiefi   im   gegenfatz   zu  den   zinfen   houbet- 
geUy   houbetlluol,   die  ufura   urhor;   borr/nj ,    zeinem    bor- 
gen,    ftebt  mlid.    von   dem  debitor,   gcgeniiber   dem    ent- 
lihen,   Iw.  pag.  262.    Walth.   100,  29;    ze  borge  tuon  ill 


•)  vgh  gefta  Roman,  cap.  96  und  98, 
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erelosy  ibid.  2,  1037  (a.  1327.)  DaB  das  fchelten 
erll  durch  diefe  formel  bedinj^t  wurde  und  dafl 
es  hauptfachlich  gegen  treulofe  fchuldner  ergieng,  bedarf 
keiner  ausflihrung.  Iw.  7163  werden  die  fcheUecre 
btBfer  geUofre  fo  genannt,  dafl  man  afinehmen  nniB, 
der  glaubiger  habe  lich  eines  I'einer  leute  oder  eines  ge- 
richtsboten  bedient,  um  die  fchande  des  ichuldners  6f- 
fentlich  zu  verkiindigen.  fcelta  ill  fchon  in  ahd.  gloITen 
ignominia,  oft  lleht  auch  fchelten  bloB  fiir  nifen, 
fpreehen,  z.  b.  quit  fchelten  bedeutet  losfprechen,  in 
dem  fchelten  der  artheile  hingegen  liegt  widerfpruch 
und  tadel.  Man  vergleiche  mit  dem  fchelmfchelten  den 
altn.  gebrauch,  einem  zu  hohn  und  fchimpf  die  neid- 
flange  aufziiltecken ,  oder  die  litte  der  fchoidgemdfUde 
mittelalter.  *) 

zahlungsunfahige  fchuldner  geriethen  in  knechtfchafi 
er  glaubiger.  Aus  einer  marculfifchen  formel  laflt  lich 
das  nicht  geradezu  beweifen,  2,  27:  necelfitati  meae  fup- 
plendo  foiidos  vcA.ros  mihi  ad  beneficium  praeflitillis. 
ideo  juxta  quod  mihi  aptihcavit,  taliter  inter  nos  con- 
venit,  ut  duin  (folange  bis)  ipfos  folidos  de  meo  pro- 
prio  reddere  potuero,  dies  tantos  in  unaquaque  hebdo- 
niada  fervUio  vellro,  quale  mihi  vus  aut  agerites  veltri 
injunxeritia ,  facere  dt^beani.  quod  ft  exinde  negligens 
aut  tardus  (naialich  in  leillung  diel'er  dienlle)  apparuero, 
licentiam  habeatis,  licut  et  ceteris  fervientibits  vellria, 
difciplinam  corporalem  iuiponerc.  denn  hier  gibt  lich 
gleich  beim  empfang  des  darlehns,  bis  zii  dellen  riick- 
erltattung  der  fchuldner  in  raflfiige  dienltbarkeit,  aus 
welcher  er  alfo,  im  falle  der  infolvenz,  nicht  wieder 
frei  ward.  Da  aber  nach  einer  gleich  darauf  folgenden 
formel  2,  28  (oben  f.  327.  328)  auch  bei  andern  veran- 
laBungen  unvermogende  leute  fich  ihren  wohlthatern 
oder  wem  fie  compofition  fchuldig  waren**),  als  knechte 
hingaben,     fo    ill    zu   verumlhen,    daB   felbft   ohne   aus- 

t*)  Pbilolaoe  verordnete  in  Bfiotien  die  ehrloe  macbende  ftrafe 
korbs  gegen  iotblveDte  fchuldner:  Botuiiaiy  ifto*  rorc  X9^^^  **^* 
An^Hftdoprai  tl^  ayogar  nyoyif^  xa9iatt*  xflidovtni^ ,  tlra  x  6  ^  tr  op 
in*fialXovatr  o^r;}.  tSf  (/*  ay  xotf^tro*^^  &ihfAOi  yif§Tat,  NicoL 
DamaTc.  p.  3853  Oronov.     Vgl.  Meier  a.  ScbOm.  a.  a.  o.  p.  512. 

**)  1.  bajuv.  2,  1:  componat  fecundum  legem.  H  vero  non 
babet,  ipfe  fe  in  fertitiet  deprimat  et  per  fingaloa  tnenfes  yel  an- 
DOB  qnantam  lucrare  quiverit  perfoWat  cui  deliquit,  doneo  debi- 
tnm  uniTerrum  reflitaat. 
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je  danerte,  bis  zahlung  geleiftet  wurde  oder  der  glaa- 
biger,  um  der  hut  uiid  bekoftigiing  des  gefangenen  tiber- 
hobea  zu  fein ,  ihn  wieder  entliefi.  let  he  ine  oder  unt- 
lopt  he  ime,  dar  m^de  nfs  he  des  geldes  nicht  iedich, 
die  wile  he  irae  nicht  verirulden  ne  hevet  unde  he  dat 
nicht  \'ulbriiigen  ne  ban ,  l"o  is  he  iminer  tin  pand  vor 
dat  gelt.  Sf|).  3,  HI);  der  -jlflubiger  durfte  fidi  feiner  im- 
mer  wieder  bemachtipen.  Das  garze  verfahren  erinnert 
an  die  altromifche  fchuldhnechtlchaft,  Wie  nach  dem 
miltenberj^er  landr.  der  verurtheilte  fchuldner  erft  vier- 
zehn  tage  dem  praeco  in  haft  gegeben ,  dann  aber  fei- 
nem  glaubiger  in  hand  und  halftcr  zugel'prochen  und 
auf  wafter  und  brot  f^efetzt  wurde ,  unt  zahlung  zu  er- 
zwingen;  fo  kani  z\\  Ri>in  dreiBig  tage  nach  rechtskrAf- 
tigem  fpruch  der  fchuldner  auf  fechzig  tage  lang  in  die 
gewalt  des  glaubigers,  der  ihm  fchwere  fefiel  aniegen 
und  taglich  ein  pfund  korn  zu  feinem  unterhalt  peben 
muftc  (fecuni  ducito,  vindto  aut  nnrvo  ant  comiiedibus 
quindeciin  pondo  ne  minore,  aut  fi  volet  niajore  vincito. 
fi  volet  fuo  vivito,  ni  luo  vivit,  qui  duui  vinctum  ha- 
bebit  libras  fairis  in  dies  dato,  fi  volet  pins  dato.)*) 
Der  fchuldner  foUte  nach  deutfchem  wie  nach  romilchem 
recht  gequillt  werden,  in  erwartung,  daS  er  oder  die  fei- 
nigen  auf  mittel  der  zahlung  finnen  wurden. 

y.  allein  das  ronufrhe  vBrfaliren  hat  einen  beftimmten 
erfolg.  In  der  deiitfchen  gefetzgebung  liegt  etwas  un- 
befriedigendes  und  unvollftandiges;  wenn  der  fchuldner 
rtandhaft  blieb  oder  keine  inittel  erfchwingen  konnte, 
erlangte  er  zuletzt  wieder  die  freiheit ,  der  glaubiger 
gieng  leer  aus,  und  diefe  nioglichkeit  konnte  auf  das 
benehinen  des  verhafteten  einwirken.  Der  romifche, 
einmal  zugefprochne  fchuldner  (addictus)  hingegen  er- 
langte. wenn  keine  zahlung  gefchafft  wurde,  die  frei- 
heit niemals  wieder;  dem  glaubiger,  nach  verlauf  der 
fechzig  tage  und  nach  dreimaJigem  axisrnf  der  fchuld, 
Hand  es  zu  ihn  zu  tlkiten  oder  zu  verkaufen  (pollea 
de  capite  addicti  poenas  fumito,  aut  fi  volet  nls  Tibe- 
rim**)  venum  dato.)  Konnte  er  ihn  in  fremde  fcla- 
verei  verkaufen,  fo  durfte  er  ihn  auch  in  eigner  knecht- 
fchaft  behalten  und  daB  diefer  mildelte   fall  gerade  der 


•)  BwSif  tafein  3.  Niebuhr  2,  311.  312. 
**)  vie  obeo   f.  343  fonu  maroas,   extra  proviooiam,    Ui  partea 
traasmariuafl. 
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biger  gellattet  nnd  das    mebr  oder    minder  haueii    fUr 

unjlrdfiich   erklart.     Es  fcheinen   alfo    einheimifche  volks- 

marchen ,    die    ich    fiir    urfprunfjlich   deutich  halte ,   well 

fie  in  Deutfchland    und    in    der  Loinbardei    znerft  auflau- 

chen.     Hierzu  kommt  ein  bedeutender  umlland.    das  nor- 

wegifche  Guledingagefdtz ,    voji    den   zwolf  tafein   wie  von 

jenen   fpfttern  fagen  abfeits  liegend ,   enthalt  im  leylings- 

balken*)    rap.    15    nachllebende    vorfrbrift:    erweiit   fich 

ein   fcbuldner    mutbwillig    gegen    feinen    glftubiger    und 

will    er  nicbt   fiir   ihn   arbeiten,    fo   darf  diefer   ihn  vor 

gerichi      fiihreii      und     (einen     fniindeti     cnfbieten ,      ihn 

von    der   /chuld   eu    loferi.      wollen    ihn  die  freunde  nicbt 

Idfen ,   fo  babe  der ,    welcber  den  fcbuldner  bei  fich  hat, 

macht ,    von   ihn    en    hanen    was    er    tvill ,    oben    oder 

unteti.    Der   infolvente    fcbuldner  gerietb   alfo   in   gefan- 

genfcbaft   des   glaubigers    und  wurde  von  ibm  zu  knech- 

tifcher   arbeit    angehalten ,    wie    nach    Marculfs    formel ; 

das    fiihren   vor   gericht   gleicbt   dem  rom.  attsbu-tcn  tri- 

hts   nundinis ,    blieb  es  erfolglos,    fo   konnte    der    glftu- 

biger  den  fcbuldner   todten    oder  verstiimnieln  nnd  zwar, 

wie    in   den   volksfagen ,    er  allein ,   ohne   dafi   zur  aus- 

tlbung  diefes    rechts  mitglaubiger   erforderlicb    gewefen 

waren.     Und   an    die  nord.  gericbtsfuhrung,    an  die  rom. 

production    (trinis    nniidintH    rtintintiis    ad    praetorem    in 

comitium    producebantur    quantaeque    pecuniae    judicati 

I    eJTent  praedicabatur)    kniipft   fich  endlich    eine  ftir  meine 

^jaeinung   fait   entfebeidende   llelle    des   falifchen  gefetzes, 

^Be  zwar  nicbt  vnn  dvm  darlehnsfcbuldner,   fondern  dem 

^^ergeldsfchuldner    handelt.      wai*    er    nftuilich   infolvent, 

I     war   fchon    die    formlichkeit   der    chrenecruda   vorgenom- 

I     men    und    konnten    aucb    feine    dadurch    ven>rtichtetcn 

verwandteii    riicht    /ahlen:    tniic    ilhini,     qui     hoiiiifidinm 

'     fecit,  ille    qui    eum    in   fide  fua  habet  (der  zum  wergeld 

^^rechtigte,     alfo    der    glaubigerj    per    quatuor    mallos 

^Bra^/'eti/tm  faciat;    et    fi    euni    nuUus   fuorum   per   com- 

^^ofitionem  voluerit   rtuiimerv ,     de    vita     coniponat   (dann 

dorfte    ibm    der    gl&ubiger  ans    khcn  gehen).     I.  faL  01. 

Das  ftiickhafte   der  gefetze   des  mittelalters  Ober  die  be- 

handlung   gefangner   fcbuldner  kann  man    fich  aus  diefer 

analogie  des  falifchen  rechts,    aus  jenen  erzftblungen,  aus 

^^em   nordifcben   und  rom.    recbtsaltertbum   im   geift  er- 

mK     *)  nach  der  altera  ungedruokton  (nicht  naoh  der  neuereD  ge- 
draokten)  TGceolioQ:  daher  ioh  nur  dem  Pacui  folgen  konn. 
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den  inhaber  des  pfandes  MS.  2,  256*"  als  den  pfanden- 
den  ^^erichtsboten  bedeuten ;  diefer  pflegte  an  einigen 
Often  deal ,  filr  welchen  er  gepfandot  hatte  ,  eine  keule 
ins  haus  z\\  bringen,  pfamikmde.  IlaUaus  1473.  Ge- 
richtliche  (hinter  das  gcrichf  gelcgte)  pfander  wurden  oft 
noch  nach  der  verauflerung  cine  zeitlang  ott'entlich  gehiitet 
ill  erwartung  der  auslftfung:  die  (an  die  gerichtsfeul  ge- 
lieferten)  pfand  foUen  der  cleger  u.  der  keufer  hiiten  den 
tag  (iber  an  det-  fauhn  u.  warten  ob  iemand  koninie ,  der 
die  pfander  lofeii  od*'r  inehr  danmib  gebeu  wolt  und  ZT^ 
undergang  der  foinien  foil  der  richter  die  pfander  wieder 
t)on  der  feidax  in  gericlita  bewarnus  nemen  (bis  14  tage 
fpater  das  verfahren  wiederholt  iil.)  Kreiner  cod.  dipL 
&rdenn.  p.  592. 

Wer  far  feine  eigne  verbindlichkeit  einfteht,  heiftt  /e?;j- 
fcolo ,  mhd.  Idb/chol;  wur  fiir  die  eines  andprn  ;jm- 
rigo,  mhd.  burge  (i)rae8,  vas,  tidejuflbr).  allgemeinern 
finn  gibt  der  mhd.  ausdruck  ficherbote,  licherheit  leiHen- 
der,  a.  Tit.  164.  Pare.  22105:  im  fehwab.  landr.  46 
Schilt.  319  Senkenb.  ftir  pHeger,  vonnriid.  An  den 
bttrgen  wird  fich,  in  entllehiing  des  hauptfchuldners  ge- 
halten ,  hiirgcti  foil  man  wiirgen :  Eifenh.  [t,  350.  Wei- 
fens  drei  erznarren  p.  m.  4iil  und  fchon  bei  Freidank 
1 24 1  dammb  hsLt  man  biirge  da^  man  die  armen 
tmrge.  *) 

Der  geild  (obfes)  unterfchcidet  fich  vom  bfli'gen  darin, 
daJJ  diefer  nur  durch  gedinge,  er  aber  leibiich  haftct 
und  fich  in  die  gewalt  des  glaubigers  bis  zur  zahlungs- 
leiJtung  begibt;  ahd.  kifal,  agf.  gifl,  langob.  gilil  I  Roth. 
172,  mhd.  gifel  Nib.  ISO,  3,  249,  2  (mafc.)  Pare.  9639 
(neutr.)  lich  ze  gifel  geben  MS.  1,  151'  Wigal.  414.5. 
gifel  u.  licherheit.  I\v.  6364.  gifelfchaft  Trill.  'J983.  Aber 
auch  aulier  dem  privatrechtlichen  verhaltnis  bezeichnete 
gifel,  wie  fchon  die  an^cfiihrten  llellen  lehreii,  den  ge- 
fangnen ,  der  dem  rieger  licherheit  leillet  oder  der  von 
volk  an  volk  zur  bekraftigung  des  gefchloSenen  bundes 
QberlaBen  wird.  Im  alterthum  fcheint  unter  der  geifel- 
fchaft  auch    die    in^cnuitat  des  bOrgen  gelittDn  zu  haben, 


*)  die  ariueo,    geringea   leate<    die  von  den  vorDehmen  Uazu 

febraobt  werden  ftir  He  gat  xu  fagen  n.  an  die  Gob  der  gldubiger 
&H,  wabrend  die  berm  hus  der  fcblinge  rcblupfeu.  bUrge  ift  iu 
diefer  [\e\\&  nicht  das  inaTc.  fidejuirores ,  was  b\irgen  fordem 
wOrde  ,  rondern  daa  fern.  fidejunioDetn  ,  rgl.  2195  bttrge  macben, 
caationem. 


gezeugten  kinder  bleiben  frei 

Iin  mittelalter  war  das  chilager ,  oh/lngU 
giumV  altfranz.  oilaige)  fehr  gewtihnlich. 
ner ,  oft  auch  feine  bttrgen ,  verpflichteten 
beHimmte  IVadt,  burg,  wohnung,  herbei 
eineureiten  oder  einz^ifahreyx  (zu  leijlen  ] 
und  bis  zur  befriedi^jjung  des  glftubigers  da 
Die  urkunden  des  13.  14.  jh.  find  voll  d 
nimmt  die  verderblicbe ,  niit  dem  geiJle  d 
engverwebte  fitte  ab.  belege  bei  Grupen 
bergs  beitr.  p.  90-96, ,  bei  Haltaus  620.  6 
biirgen  follen  infuren  in  ein  kuntliche  he 
(ten  iglicher  init  eiuie  knechte  u.  mit  eime  ] 
2.  nr.3l0  (a,  1331);  MB.  8.  244  (a.  1346); 
als  laiilens  recht  ift.  ibid.  15.410  (a.  1360). 
2,  11  gedenkt  diefes  gelobens:  in  to  rio 
meiJten  ritter  ira  einlager  verfchwenderiff 
ihre  befuchenden  freunde  bewirteten,  < 
fprichwort:  i/nleinuUd  koitliche  inahl.  1: 
und  Keifersb.  bei  Oberl.  .iriS.  Die  ftlteilc 
kunde,  worin  obllagiuui  vorkonunt,  ill  ei 
j.  1134*);  Grupen  a.  a.  o.  behauptet  ein 
alter,  allein  niemand  bezweifelt,  daB  ge 
verpfandete  bttrgen  in  frttherer,  ja  der  friih 
gewiefen  werden  konnen ,  das  einreiten  (inti 
ftdejuirurio  more)  vor  dera  12.  jh.  hatte 
follen.  tJbrigens  niulle  der  glaubiger  filr  fj 
der  eingerittenen  manner  (nicht  ihrer  galte) 
ihrer  pferde  forgen,  auch  den  fchaden  erfet 
^n  ort  des   einlairers  felbil  traf:  wenne  de 
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b,  Wette ,  auBer  der  allgemeinen  bedeutung  von  fpon- 
lio  and  der  befondern  von  pignus,  hatte  auch  die  noch 
eingefchranktere ,  heute  allein  Obrig  gebliebene  von 
alea*};  die  dingenden  fetzen  gut,  freiheit  und  felbft  das 
leben  auf  ungewifl'en  erfolg,  der  von  einem  fpiel, 
von  einem  iauf  (wettlauf,  vgl.  Nib.  914,  3),  von  voilen- 
dung  einer  arbeit  oder  von  andern  umltanden  abhieng. 
es  war  nicht  notfaig,  daB  beide  theile  dalTelbe  fet/ten, 
einer  durfte  hoheres,  der  andere  geringeres  verwetten. 
Eine  hierher  gehorige  llelle  des  Tacitus  ill  f.  327  ange- 
ftihrt.  In  den  faf^en  und  liedern  kommen  viele  falle 
vor,  Vilk.  faga  cap.  21  wetten  Velent  u.  Amilias,  wer 
Ton  ihnen  das  belte  gerath  rclimieden  ktinne  und  fetzen 
ihr  haapt  zu  pfand;  Loki  wettet  um  fein  haupt  mit  dem 
zwerg  Brockr  ttber  die  verfeiligung  von  drei  koflbar- 
keiten,  als  Loki  verliert  und  der  zwerg  den  vertrag  er- 
fUllen  will,  begegnet  ihm  jener  rait  der  einrede,  dafi  er 
das  haupt,  nicht  den  hals  habe**),  worauf  ihm  Brockr 
den  mund  zurammennaht.  Snorraedda  p.  130-133.  Auch 
um  gefang  und  liederweisheit  wurde  gewettet:  haufdi 
ve|)ja  um  gef)fpeki.  Sam.  edd.  p.  SS''.  Morolf  beim 
rchachfpiel  mit  der  konigin  fetzt  fein  haupt ,  fie  aber 
dreiflig  mark  goldes  dagegen.  Mor.  13'.  Es  ist  zeichen 
der  ntteniuilderu!!'^,  dafl  fchon  unfere  alteHen  gefetze 
keinen  anlaQ  tinden ,  der  gefahrlichen  wetten  zu  erwah- 
nen;  zu  der  zeit,  wo  es  den  treubriichigen  fchuldner 
das  hau]it  koilete ,  mag  es  dem  wettefttlligen  fpieler  an 
den  hals  gegangen  fein. 


*)  rpODRooem  ,  quam  Longobardi  gaudias  (1.  guadlas)  vocant* 
Placentini  Aiminii  codicis.     Mogunt.  1536.  p.  129. 

**)  &hnlicb  der  gcgen  den  fleirchrchneidenden  judea  geltend 
gtimaDhtoD,  dafi  er  nar  SoiToh,  nicbt  daa  blot  hftbe. 


IRBRECHEI 

das  volk  firh  i  ^^",  f^en'«"ien  frieder 
_  '  ^"'*"''''  **'«  natur  einer  8ffentlichei 
•)  will  man  sbfehen  von  der  i«f.»  ru      ■ 
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Stra/'cn  fiir  gewille  fchwere  verbrechen,  infofom  fie 
weniger  den  einzelnen  verletzten  als  das  gemeine  volk, 
miiflen  gleichwohl  auch  fchon  fiir  die  friiheile  zeit  be- 
haaptet  warden.  Der  gang  der  gefchichte  ift  nun,  dafl 
iliifenweife  die  idee  von  buQen  fchwacher,  die  von  ftra- 
fen  fchJlrfer  wird ,  daB  aucb  verbrechen ,  die  frilher 
nicht  offentliche  waren ,  ihren  privatcharacter  .aufgebcn 
and  daS  manche  bulien,  an  deren  Itelle  Itrafen  treten» 
gaiizJich  verfchwinden. 

Ich  werde  in  vier  capiteln  von  den  verbrechen  felbft,  dann 
von  den  biilien  und  ilrafen,  zuletzt  von  buB  und  Uraflofen 
miQethaten  handeln. 

CAP.  I.    EINZELNE  \^RBRECHEN, 

Kauin  jahrhunderte  hergebracht  ill  die  benennung  rcr- 
hrechen  (infraclio,  violatio  legis)  und  auf  die  alte^e  zeit 
bezoKen  nngeniigend ,  da  das  trefetz  nicht  fowohl  die 
unerlaubte  handlunjjr  vfirbot. ,  als  fiir  den  fall  ihres  ein- 
tritts  eine  gerichtlich  forderbare  bufle  verfugte.  den 
fpatem  A  ngelfaclifen  hieli  lahfUtc ,  lahbryce  (ruptio 
legis)  entrichtung  fiir  den  friedensbrucb ,  abniichen  finn 
eincr  niulcta,  hnichte^  hat  das  altfchwed.  higfUL  UpK 
nianh.  23.  Sudenn.  nianh.  11.  IndelTen  fehlt  es  an  ei- 
nem  andern  den  begiiff  von  delictum  genau  fiillenden 
wort.  Sfhuld  und  favhe  (altn.  fuk  culpa),  obgleich  fie 
auf  fculu  (fclmldiger)  und  facho  (auctor)  wie  res  auf 
reus  ftthren^  fcheinen  zu  allgeinein,  in  alien  folcbcn 
wortem  riihrt  der  allgeraeine  Finn  an  einen  fcharferen 
befonderen.  Der  echtdeutfche  ausdruck  goth.  fairina 
(Matth.  5,  32  fOr  das  niilde  loro;  und  Marc.  15,  26. 
Job.  18,  38,  19,  6  (fiir  ahla)  ahd.  firina  (fcelus)  altn. 
firu  (tlagitium)  agf.  firen  (caufa,  crimen)  ill  langll  ver- 
loren ,  wiewohl  unfer  heutiges  gefahrde  (dolus ,  fraus) 
und  gefahr  (periculum)  derselben  wurzel  angehOren; 
das  ahd.  mein  (fcelus,  perverlitas)  agf.  mduj  altn.  ntein 
(noxa)  nur  nocb  in  meineidig  iibrig.  Alt  find  auch  die 
zufanimenfetzungen  goth.  mi/fadeds ,  vaideds ,  ahd. 
miffdat ,  tdtiJtdt  *) ,  meintdt ,  firintdt ,  wovon  lich 
mill'ethat,  iibelthat  erhalten  haben,  gelten  aber  raehr  ftir 
das  biblifche   ftinde  (goth.   fravaurhta ,   venvirkung)   und 


*)  maleBcitim  Hi  1.  &b  22.  rip.  83  saaberei. 
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wichtig/len  fiir  das  rechtsalterthum ,  nicht  aber  alle  ein- 
zelnen  hen-orgehoben  werden.  Biifcbadi^ngen  an  gut 
betreffen  zunieilt  die  fahrende  habe^  obgleich  auch  einige 
die  liegende,  z.  b.  gewaltfamer  einbruch,  mordbrand,  feld- 
frevel.  Fleifcblicbe  verbrechen,  ehbnich  und  unzucht 
tallen  zugleich  leib  und  ebre  an. 

1.  Todfchlag,  man  unterfcbied  offeiien  und  heimlicben, 
jener.  das  eigentliche  bomicidiuni,  bieB  ahd.  flahta^ 
manflahfa,  agf.  flege,  altn.  vig  oder  drdp^  mandnip*); 
der  beimlicbe  hinjrefjen  f^oth.  matir^r^  abd.  mordar 
(fpater  niord),  agf.  raordor,  engl.  niurther,  franz.  ineur- 
tre,  altn.  mord.  Fiir  den  bloBen  interfector  diente  auBer 
dem  namen  flaho,  inanflticco,  a^f.  liaga  auch  ahd.  pano^ 
agf.  bana,  frief.  bona,  altn.  bani  (genau  das  gr.  <povev^)\ 
fir  den  heimlicben  goth.  maurf/rjaj  abd.  murdrjo, 
franz.  meurtrier.  wir  fagen  meiuihchmrder  ^  well 
mord  allgenieinern  finn  erbalten  bat,  ahd.  iA  mdh- 
heo  latro,  gralTator,  mtihhilfuert  lica  (gramm.  2,  471); 
altn.  tindet  fich  fluga  far  afTafiniuui.  **)  Die  alten 
g'efetze  legen  aber  den  begriff  der  beimlichkeit 
nicht  fowohl  in  den  anfall,  als  in  das  verbergenf)  des 
leichnams:  in  jw/eMwtt)  aut  fub  aquam  mitlere,  de 
hidlxs  (dttrren  reifern)  aut  de  rnmis  cooperire  aut  in- 
cendere.  1.  fal.  44,  2.  5;  interfecerit  et  euni  cum  ramo 
coopenierit,  vel  in  puteo  feu  in  quocunque  loco  celare 
voluerit,  quod  dicitur  mordridus  (clam  interfectus,  goth. 
niaur|)ri{)s  von  maurjirjan?)  1.  rip,  15;  li  quia  liberum 
Occident  furtivo  modo  et  in  flummi  ejecerit  vel  in  ta- 
lem  locum,  ut  cadaver  redire  non  quiverit,  quod  Baju- 
varii  murdridam  (ein  weibl.  fubll.  murdarida,  mur- 
diida?)  dicunt.  1.  bajuv,  18,  2;  fi  quis  hominem  Occide- 
nt et  abfconderit,  quod  mordritton  vocant.  1.  Frifion. 
20,  2;  li  quis  hominem  occiderit  quod  Alamanni  mord- 
ioto  (mordtodt,  vgl.  Graff  Diut  1,  334)  dicunt.    1.  alam. 


*)   die  norwegirchifilllDd.   gefetze  brauohen  vlff,    die   fchwedi- 
fcben  drap. 

**)  eine  art  deo  morda  bezeichnet  w<irgen,  ahd.  worgen  ((h-on- 
giilare,  raffocure)  emm.  399.  412;  frief.  werga  Br.  181.  NUcht- 
lichBT  todfchlag  gait  fOr  mord. 

t)  bera  i  Bftlftr.     Oftg.  edz.  25. 
ft)  lilt  ^[^D«  t^^ii*  ^1*^1*  &  leynigOtUi 
ok  bn'tiudu  i  brunn  nidr 
dyija  peir  vildu.    Saom.  edd.  123*'. 

Grimm's  D.  R.  A.  3.  Ausg.  R; 
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alam.  langob.  und  frielifchen,  weniger  in  den  nordifcben, 
am  wenigllen  in  dem  burgund.  und  vifigothifchen. 
Jede  verletzung  hat  techni/chen  nainen  und  es  wftre, 
hiervon,  von  ihrer  einthoilung,  mefiiinj?  und  der  darauf' 
gefetzten  bufie  eine  verj^leichende  abhandlung  zu  wUn- 
fchen;  bier  befchranke  ifh  mich  darauf  nur  einiges  her- 
Yorzuheben.  Der  Areich  oder  fchlag  heiBt  phga,  col' 
pus,  den  Langobarden  auch  ferita,  goth.  flahs  (ictus) 
ahd.  flac,  altn.  drep;  geht  blut  danach,  fo  wird  auch 
wobl  plaga  (franz.  playe)  gebraucht,  gewohnlich  vulnus, 
zuweilen  livor,  die  deutfchen  ausdriicke  find  goth.  vun~ 
dufni,  ahd.  wunta,  altn.  und;  goth.  hani  (tpovoq)  ahd. 
penni  ?  agf.  benn ,  altn.  ben ;  ahd.  tolc  *)  (livor)  agf, 
frief.  dolg;  ahd.  fer  (verfehrung,  dolor)  agf.  far  (dolor 
vulneris)  altn.  fAr  (vulnus).  Gefchahen  auch  niehr 
fchlflge  und  wunden,  fo  warden  doch  nur  drei  berilck- 
fichtigt:  usque  ad  tres  colpos,  ter  percutere  (obeii  f.  20y) 
1.  fal.  *20,  7,  9.  rip.  19,  1  ;  tres  plagae  vel  araplius.  fal. 
45,  3.  46,  3;  li  aniplius  quam  tres  plagas  fecerit,  non 
nunierentur.  I.  Roth.  46.  61.  Eine  knochenverletzende 
wunde  hieU  mhd.  hemjvhrtfte ,  fpater  beinfchrStig ,  ea 
kam  wieder  auf  drei  fplitter  an  fl.  fal.  20,  5.  Roth.  47) 
und  auf  ini  fehild  hallende  (oben  f.  77.  78.)**);  floft 
nur  blut,  fo  war  rile  be.nennung  ahd.  pluotruns  (bhit- 
tiuB)  fpater  blutrunlt,  auch  blutronne,  flieJJende,  blut- 
flie/ieudc  wunde,  frief.  blodrifene,  das  blut  raulle  aber 
zu  boden  tropfeln  (ut  fanguis  terram  tangat)  1.  alain. 
59,  2  (vgl.  oben  f.  94.  95)  wenn  eine  belli  mmte  bufie 
Ilatt  haben  follte.  hotjende  wmtde,  bogvfm^de  fcheint 
gleichviel  mit  tiiefiender  (Haltaus  177.  Schmeller  1,  158.) 
vielleicht  die  bloJS  glialwafier  (liduwag,  humor  aquo- 
fus)  gibt?  frief.  dadolg.  1.  Frif.  22,  35.  addit.  3,  44.; 
meijelwunde,  die  meifels  und  heftens  bedarf  (MB.  23, 
228  wo  wailTels  f.  mailTela.  Haltaus  1337.)  meiflelwunde. 
Gunther  4,  373  (a.  1437);  wonde  die  man  wyken  muB 
(Bodm.  022.  a.  1387),  wozu  wiche  (charpie)  nothig  ill, 
medicameato  aut  firico  Itupare.  I  alam.  59,  7.  In  den 
altfchwed.    gefetzen    fuUf^eri    (voile    wunde),    er    thorf 


p.  26-34;    vgl.   Ewers  ruff,   recht   265-267.     Probert  p.   239.  240. 
Wie  mager  fchoa  Sfp.  I,  68.  2,  16. 

*)    noh    Uiic   Doh    0t   houpit   gituoD ,    weder    verwuDden    noch 
t^dtea.     Wockernagel  Weffobr.  p.  70. 
**}  kamp/bare  wunde.    Haltaai  1065. 
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&nde  ich  fWichaU  (Itricklahm)  ftefgenfa  (Ilabg&ngig)  an4 
vom  arm  naut  homerhaldande  (wenn  er  keinen  hammer 
halten  kannj  Br.  210. 

3.  WaSertauche,  ein  verbrechen,  das  im  altertbum 
haufig,  Ipaterhin  felten  war  und  darin  beftand,  dafl  ei- 
ner  unverfehens  ins  wafler  gelltirzt  wurde,  aber  niit 
dem  leben  davon  kam.  Si  quis  hominem  in  puteum 
aut  in  vipida  jactaverit  et  vivus  inde  evaferit  ut  ad  ca- 
fam  fuam  poffit  accedere.  1.  fal.  44,  3  (malb.  gl.  chalip 
fub  dupio,  chalip  deutlich  vivus,  das  folj/ende  fub  aber 
lateinifch,  ub,  gnth.  uf,  ware  deutfcber  und  zu  dem  dupio 
paffend,  worin  der  betrritf  von  tauchen  zu  liegen  fcheint. 
vielleichl  chalips  ubdupio?);  fi  quis  hominem  in  puteum 
jactaverit  et  is  eundo  vivus  evadit,  fnuili  modo,  qui  in  pe- 
lagus  humineni  iminnxerit  et  exinde  evaferit.  ibid.  U.  13; 
fi  quis  alium  de  ripa  vel  de  ponte  in  aquam  inpinxerit, 
quod  Hajuvarii  in  unwan  dicunt.  I.  bajuv.  III.  1,  2.  in  un» 
wan,  in  unw;ini  ill:  lebensgefahrlidi,  in  defperationem 
vitae.  vgl.  ibid.  IX,  4.  111.  1,  3.  5. ;  fi  quis  alium  de 
ponte  vel  navi  vel  ripa  in  fimnen  impinxerit  et  ille 
evaferit.  I.  Sax.  1,  9;  fi  quis  alium  juxta  aquam  ilantem 
impinxerit  et  in  aquam  ita  ut  fubmergatur  projecerit. 
1.  Frif.  22,  83;  qui  alium  in  Huinine  vel  in  qualibet 
aqua  in  profuttdum  impinxerit,  ut  pedibus  terram  tan- 
gere  non  poflit,  fed  natare  debeat.  addit.  3,  66;  i\^i^ 
hdgera  wepddepme,  jef  him  her  and  halsd6k  wet 
(natt)  werthat,  thiu  letjere,  werfa  him  fine  clAthar  wet 
wertbat.  Br.  207;  das  jus  vet.  frif.  conll.  14  erwAhnt 
der  fubmer/io  id  ell  wapelddperie  und  Af.  p.  94  there 
ftdgojla  wajmldepeiie,  ohne  (ie  naher  zu  fchildem,  delto 
umltandlicher  find  die  fchon  oben  f.  49  aus  Fw.  und 
Emf.  angefuhrten  formeln .  worin  der  ansdnick  in  on- 
wad  weter  an  den  buirifchen  erinnert ;  fliveswerp  Fw. 
347.  348.  wapeldrank  390;  wapMepene  id  aus  d^pa, 
agf.  d^'pan  immergere  nnd  wapul,  wepel,  agf.  vapul 
(fcaturgio ,  nop<p6lv^)  zu  erklaren ,  dem  welterwold, 
landr.  §.  233  fehlt  fchon  der  technifche  ausdruck,  er  re- 
det  bloft  von  itoten  in  ein  grope  of  in  einen  diepen 
flyk  ofte  in  wafer.  Im  nordfriefifchen  aber  hat  fich 
die  benennung  quahcitrank  erhalten.  Dreyer  verm, 
abh.  p.  205-360,  vgl.  brem.  wb.  u.  qaabbeln  =  wab- 
beln.  Und  bis  nach  OberheOen  kann  ich  fie  aus  dem 
mitt-elalter  nachweifen,  das  Wetterer  w.  von  1239  han- 
diell.    de    wapele:     item     quicunque    impigerit    concivem 
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claudere ,  viam  ubitare  >  de  via  obflare ;  viam  contradi- 
cere.  1.  alam.  66.  obmre  fe  in  itinere  58,  1 ;  de  vego* 
veri ,  al.  wcgtcor/in.  L  Rotli.  26.  27.  376  in  via  fe  an- 
teponere ,  viam  anteHare ;  in  via  manus  injicere ,  viam 
contradicere.  I.  Frif.  addit.  4,  1;  weitcendene  Hunf. 
landr.  weifckettinge ,  iveimefinge.  Fw.  398 ;  wegwen* 
dung,  brera.  Hat;  einer  hat  auf  den  andem  gewegelagt. 
Kojip  nr.  117;  vgl.  wegewern  ^  fich  fif  den  wee  legen. 
Walth.  26,  19.  20.  wer  iiret  uns  den  wee?  Pare.  29*. 
Altn.  fitja  fyrir,  fyrirfalt.  Niala  cap.  71,  72;  vegpvera^ 
takr  ri^andi  man  i  baizl  epa  gangandi  man  i  acl'Iar. 
Gutal.  p.  34. 

5,  Noihsni<ht.  per  vircuteni  (mit  gewalt)  moechari.  1. 
fal.  15,  2;  den  nanien  notzudit  kann  ich  nicht  ana  der 
&kteren  fprache  darthun,  not  und  notnumft  bedeuten 
allgemeiner  vis  oder  raplus  1.  Frif.  8.,  Hehen  aber  auch 
insbefondere  fur  frauenraub  und  nothzucht.  Pare.  29* 
und  Sfp.  3,  1.  Ilaltaus  1427;  der  Sfp.  3,  40  fagt:  an  va- 
rendenie  wive  unde  an  finer  amien  mach  die  man  not 
dun  (vim  infene),  of  he  fi  ane  iren  dank  belegel.  Der 
frief.  ausdruck  ift  nedmond.  Br.  106.  Es  fftllt  auf,  dafl 
die  alten  gefetze  der  im  mittelalter  allgenieinen  regel, 
die  genothzttchtigte  folle  zum  beweis  der  that  alfogleich 
mit  zerripcnem  gewand  und  jlrupptgcm  hoar  latttes 
gefchrei  erhefien^  gar  nicht  f^edenken.  Wif  oder  ma- 
get,  die  not  vor  gericljte  klaget,  die  i'ollen  klagen  mit 
geriichte  durch  die  hanthaften  dat  a.  dnrch  die  not^ 
die  fie  dar  bewifen  foleii.  Sfp.  2,  64.  vgl.  das  bild  bei 
Kopp  1,  87.;  es  foil  ein  elieh  frau,  die  genatzogi  wird, 
wenn  fie  aus  leinen  henden  u.  aus  feiner  gewalt  kommt, 
mit  zerbrochnem  leib  ^  flatterndeni  haar  u.  zerrifSnem 
gd)end  zu  hand  hingehend  laufen ,  das  gericht  fuchen 
u.  ir  laller  weinend  und  fchreiend  klagen.  jus  bavar. 
vetua  (Heumann  opufc.  p.  61*.);  nodighet  en  man  en 
wif,  wil  fe  dhat  bee  lagen  ,  dhat  fchal  fe  don  an  dher 
ftunde  the  it  ir  befchen  is,  vrowen  unde  mannen ,  we 
that  ir  begeghenet,  alfo  dhat  fe  betughen  moghe.  brem. 
flat.  p.  33;  die  noizwungen  jungfrau  foil  mit  eerfall- 
nem  haar  n.  traungem  an/eken ,  wie  fie  von  im  ift 
gangen  u.  zu  dem  erilen  menfch ,  fo  fi  zukommen  mag, 
desgl.  zu  dem  andem,  denfelben  ir  fehmaeh  u.  unwird 
anzeigen.     Walch   2,    159;   wo   eine  genothsuchi   wUrde, 

fo   foil   fie   laufen  mit   geltrdubfem  haare, ihren 

fchleicr    an   der   hawl   tragen ,     anermenniglich    wer   ihr 
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■uib  iinrechtlich ;  wer  in  offener  fehde,  mann  gegen 
mann  lie^te ,  durfte  bcntc  (herihunta  gl.  jiui.  210)  nth- 
men,  der  held  durfte  feinen  eriegten  feind  beriftiben 
{fpolia  detrahere) ,  das  liiefl  ahd.  hmranp  (mhd.  r6- 
roup)  wiUaraup,  heriraup ,  agf.  valreaf,  hereredf,  ja 
die  urbedeutung  von  raup ,  reaf  fcheint  keine  andre  als 
veftia  franz.  robe)  zu  fein  und  das  lat.  rapina  unver- 
wandt.  BuBe  Ileht  im  bair.  gefetz  18,  3  auf  wegnahme 
der  walaraupa  (veilitus  mortuoruin)  und  1.  Roth.  16  auf 
einera  befondern  fall  des  liiairaub  (f.  hrniraub),  der  an 
Wigalois  p.  li»7.  19S  erinnert.  FiU*  uhrenvoll  palt  auch 
im  Norden  das  nesndm  (kiidenraubj :  uamu  nesnaiu  ok 
hiuggu  llrandbogg.  Egilsf.  p.  81.;  im  ahd.  inhd.  id  ndnui 
(])raeda)  fein.  Haltaus  UOri  und  wird  haiifig  neben  prant 
genannt,  z.  b.  die  armen  ludc  mit  brande  und  tiatm:  i»e- 
fchedigen.  ded.  vom  JoBiiiund  nr.  33  (a.  1473),  fo  auch: 
rouh  u.  brant  erheben.  Karl  0*"  rouben  mit  dem  brande. 
Gudr.  3(i*.  Frilh  veraltete  das  ahd.  rahan  (fpolium) 
^tn.  ran ,  wovoii  noch  im  Hild.  birahanen  ffpoliare) 
■Itn.  rsena.  Vom  ahd.  fcdh  (praeda)  ill  fcahhari  (prae- 
TOtor) ,  unfer  fchacher;  frief.  fcdcrdf  Br.  70;  vnn  ftruot 
(Qlva)  llruotari?  waldrftuber ,  (Iraurhdieb,  doch  Itimmt 
iiiicht  das  u  im  agf.  Itnidan  (fpoliare)  jlrudcre  'gralla- 
,or;;  eine  urk.  von  1395  bei  Gudenus  3,  609  hat  llru- 
\er  u.  fufirauber,  ftruderie  und  rauberie,  vgl.  Haltaus 
757.  17^^  und  die  jlnuiis  der  I.  rip.  32.  51.  In  1. 
Loth.  5  muii  fcamcra  raub  Oder  rAuber  bedeuten,  dieb- 
}ahl  Oder  dieb,  die  gloITen  peben  furtum  und  furo;  er- 
.utert  wird  es  durch  eine  ilelle  bei  Jomandes  (Lin- 
:iibr.  p.  142):  abactoribus  /r«/««mque  et  latronibua 
idccunque  collectis,  und  bei  Eutnppius  cap.  10:  latro- 
quos  valgus  jcamaros  appellabat.  *)  Menander  ( fragm. 
Hofchel  de  legation.)  hat  nnftfAdqn^.  Ultilas  kennt 
biraubon  (fjioliare)  brauiiit  aber  vilvan^  fravitvan 
rapere ,  cilva  for  raptor,  vaitUdja  far  latro ,  wie  in 
capitularien  (Georg.  13ir>)  latrones  und  malefactores 
flchen. 

i'i'f'(}.al ,    ein    pleonal'mus ,    das   agf.    flalu    fUr    fich 

>hon   furtum   aus,    dieh    fur  und   das  altn. /aw/" 

Itfrief.    thiubda,    agf.  feofd.     die  worter 


•  neanen  wal^tpa^a  (al  f^ualapaaz,  walapaos) 
oao'li    animo  daa  geHcht  entAeUt  u.  diebs- 
Qoch  beaUatage  r&uber  larven  vornebmea 
cen.    1.  Roth.  SI. 


TiiHii   una  leme  neiiert   uinr  am  tDiuv 
nar   (liftl   ok   tbridi   taker   vidh.    (drei 
rath,  der  andere  ftilt,  der  dritte  hebt 
32,  7.     Veftf?.    thiuf.  1.     Jeder    heifer 
altn.  piofsnauir.     Nial.  cap.  48.  p.  75. 
{>eof(le  yevita.     In.  7 :    coUeya   juris    R 
coUrga  furis.     1.  Ottonis  2   (Georg  126 
Vifig.  VII.  1,  3.  Saxon.  4,8;  tiber  ficbey 
aus  nahmen  die  Angeirachfen  keine  dieb 
Stelen  und  fuck  aufhehcn  (taka  vid,  rec 
eines  wie  dns  andere.    Eifenh.   p.  458; 
der  jleler,    Eifenh.  p.  45G  fchon  bei  Ber 
dti  verhili   der   iil  ein  dieb  ala  wol,  als 
und  in  eineni  ungedruckten  Strieker  p.  n 
fwelirh  dieb  den  andeni  hill»  i| 

irh  weiy,  niht  wclicher  m^  Hilt.*) 
Vichfiidifial    (abigeat)    und    getnideriehj 
alters  die  wic.htigften  und  verrufenllen  (\ 
daher  fie    auch    in   den  gefetzen  zumeilt 
den.    /..  b.  U^x  fa!.  2.  3.  4.  5.  G.  7.  9; 
treflen    kiiecbte ,    [►ferde  und   rinder  (le 
nialia.     !.   lal.   3) ;    minora  pornun ,    b 
apeui.     I.  burg.  70,  2.  roOedieb  und  biei 
alB  gangbarc  epitheta.    grainm.  2,  532. 
gefetzeik    heiBt   der  abigeus  gorthiuf  (Lai 
fcheint   fchiinprticb ,    vom    fchlarbten   um 
thierdamie    (gor) ;    wer  getreide   auf 
a^i%a    bak   (Upl.    manh.    49.     Suderro. 
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fpreuriicken ,  well  ihm  die  lloppeln  von  dem  wegge- 
tragnen  korn  auf  dem  rlickea  hant<en,  dan.  avnebag.*) 
Den  kuhen  die  milch  (leien,  machte  erlos:  ef  madr 
leggzt  undir  kjr  manna  ok  dreckr,  ik  madr  k  engann 
r6U  a  fer.  (iulap.  p.  543.  Eiii  hauptunterfchied  belland 
femer  zwifchen  tagdieb  und  nachtdieh.  ftfp.  2,  13  und 
die  glolTe  dazu;  holzentwendung  bei  tag  und  init  lauter 
axt  war  kein  itiebftahl  (oben  f.  47  und  514;,  wohl  aber 
ftille  baunmbbrennung:  /Jr  bid  peof.  I.  In.  43.  und  es 
in  bemerkenswerth ,  daB,  wie  nur  drei  wunden,  nicht 
die  weiteren  gebiiBt  werden  (oben  f.  029) ,  nach  diefem 
agf.  gefetz  der  waldfrevler  nur  die  drei  erjltfehaunen 
biiumc ,  nicht.  die  Ubri^en ,  feien  ihrer  nocli  fo  viele, 
zu  zahlen  hat.  Endlich  koinnit  darauf  an,  ob  der  dieb- 
ftal  ein  offcnharer  (furtum  manifellum)  war  Oder  nicht 
(nee  manifellum).  offciibarer  dieb.  agf.  opeti  peof,  <Bbere 
peof ,  hieS  der  auf  frifcher  that  {in'  aviotfwgcp)  be- 
tretene,  der  tentus  in  furto ,  fupra  furtum  tentus ,  Ian- 
gob,  fegnngi  1.  Roth.  258.  259.  29(>.  375  (vielleicht  der 
mit  dem  vieh,  d.  i.  der  falironden  hube  gehende ,  der 
ambulans  in  furto  V  vgl.  L  Ruth.  2t3B;  doch  lefen  andere 
fegandi ,  figandi) ,  wurde  aber  nur  angenommen ,  wenn 
die  geft-ohie  fache  usque  ad  decern  liliciuas  werth  war. 
Die  rechtsalterthOnier  verlangen  hier  erortcrung  zweier 
puncte ,  des  bittdens  ortenbarer  diebe  und  der  hauji- 
fuchungt  deren  erfolg  offenbarem  diebflal  gleich  geachtet 
wurde. 

Iin  n»itt*^lalt*^r  muft-e,  wie  beim  todfchlag,  beiin  diebJlabl 
der  blickende  jckein  vor  gericht  gebracht  werden,  man 
band  dem  in  frijcher  (hat  ergriffnen  diebe  das  ge- 
ftolne  tragbare  gut  hinten  auf  den  rikken.  Der  Sfp. 
2,  64  fagt  bloB,  daii  die  handhafie  that  vor  gericht 
zu  bringen  fei,  deutlicher  ill  das  bild  (bei  Kopp  1,  87.); 
und  fal  ime  die  hende  hinder  fincn  ruke  binden  u.  die 
diube  darauf  u.  fal  in  alfo  gebunden  u.  mit  gefchrei 
vtir  den  richter  vueren.  Mulhaufer  Hat.  (Grashof  origg. 
mulh.  p.  236);  wereth  dath  ein  mahn  den  andem  be- 
grepe  mith  duve ,  des  were  lUttieh  edder  vele  u.  be- 
holde  ehme  darbi,  den  fchal  men  vangen  u.  gebunden 
vor  dem  gerichte  bringen  u.  fchal  ehme  de  duve  up 
den  ruggcn  binden,  LUneb.  ilat.;  andere  belege  bei 
Kopp  p.  90  und  Dreyer  zu  R.  d.  vos  p.  124.  155.     Der 


*)  qui  fruffem  aratro  qaaclitam  fortim  mox  pavit  fecuitqnei  fi 
pab«B  elbii,  fufpenfuB  Cerori  necator.    XIL  tab.  7,  4. 
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ilielet,  dar  man  ibn  over  kriegt,  Toll  leinen  eilfiem  daumen 
vor  das  rad  ftcchen ,  bis  To  lange  er  bei  einen  fcbmid 
komt  uiid  Hellet  einen  aridern  nagel  davor,  auDer  des 
fuhrmanns  fchaden,    Bochumer  landr.  §.  48.  49.  50. 

War  man  eiiier  gellolnen  fache  auf  der  fpur,  fo  durfte 
der  fonft  heilige  hausfriede  f^'ebrochen  werden,  das  hiefi 
ahd.  falifuochan  lex  bajuv.  (Georg.  330)  mhd.  heim- 
fuochcn,  fpater  auch  hausfuchen,  Ualtaus  851.  868.  69. 
Entw.  gefchah  es  nach  einer  durch  gefetz  und  fitte  ge- 
billigten  form  und  dann  gait ,  wenn  die  diube  im  haus 
vorhanden  war ,  der  diebllal  ftir  einen  offenbaren ,  ea 
brauchte  aber  auch,  wenn  nirhts  gefunden  wurde ,  keine 
buBe  erlegt  zu  werden;  diefer  form  gefcliwcigen  unfere 
alten  gefetze,  worin  lie  belland,  latit  fich  bloB  aus  den 
nordifchen  ahnen.  Oder  es  wurde  dazu  einfeitige  ge- 
walt  gebraucht,  dann  war-en  wiederum  zwei  falle  m5g- 
lich.  fand  der  lieimfutihende  fein  entfrenidetes  gnt,  fo 
durfte  ers  nehmen  oder  den  fchuldigen  danim  belangen, 
ohne  buBe  zu  entrichten ,  fchwcrlich  aber  wiirdc  der 
dieb  gleicb  eitieni  offenbaren  angefehen.  fi\nd  bliigegen 
jener  nichts ,  fo  zahlte  er  dem  hauseigenthUmer  bul&e, 
und  diefen  letztem  fall,  wie  es  mir  fcheint,  allein  be- 
handelt  lox  bajuv.  10,  2:  fi  quis  in  doininn  |icr  violen- 
tiain  intraverit*)  et  ibi  fmon  nihil  mvenerit ,  cum  fi'.x 
fol.  componat.  et  poitquam  intraverit  et  fe  cognoverit 
reum ,  injuJle  quod  intraffet ,  det  tvadium  domino  do- 
mus ,  et  i\  ille  de  fuid'et,  miitat  ipfum  wadinm  fupra 
lintinwe,  et  nan  cogalur  amplius  folvere  quam  ties 
folidos.  welches  ich  I'o  verllebe:  der  nichts  findende 
heimfucher  foil  (>  fchill.  buBen;  erklart  er  jedocb  gleich 
beim  eintritt  ins  haus ,  dali  er  unbefugt  komme  und  bie- 
tet  dem  bausherm  ein  pfand  oder  legt  es»  in  deffen  ab- 
wefenheit,  auf  die  fchwelle  nieder,  fo  verbricht  er  nur 
drei  fchillinge  (und  verliert  dazu  das  pfand,  das  begreif- 
lich  weniger  betrug  als  die  drei  aoBerdem  mehr  zu  zah- 
leuden   fch.)**)     Offenbare    ahnlichkeit  mit  diefem  ver- 


*)  gewaltfamer  einbruch  in  ein  fremdea  baus ,  ohne  rQcksicht 
aof  diebrucbuDg ,  bieB  den  Langobarden :  in  curie  alieoa  aflo 
animo  intrarc ,  curtis  rapturam  ,  qaod  e(l  ob^^toM  facere.  I.  Rotb. 
282.  28S.  876;  qaicnnque  alienam  domuni  riolenter  di(turbavurit 
et  domus  fi  pro  firmamento    iberu*  habuifTe  probaur.     1.  Tal.  13,  3. 

••)  lex  fal.  40.  rip.  47.  burg.  16  reden  de  veftigio  minando, 
de  inqoirendis  animanbus ,  obne  eine  rcrmlicbkeit  der  hausfu- 
ohuog   anzugeben;    gewaltJame    Toll  gebdfit  ,    erbeteoe   bei   ftrafe 


der 


■Tiragw^  iTCB  Qe_  _ , . 

in  keiDe  gendrt^pofoD  nscgoi).  III 
ptmai  ei  domom  intret;  fi  adfit 
ingreffu  donom  fotom  boo  inTCMfit,  _ 
pofkam  mmittaL     JM   fMrkaale  antiq.'' 
Aacben  famgo.)    Die  Idalegng  Am 
rcbdnt  mir  our  ctimmIdhi  ibeiMeirft 
cheo  hanftfachaiig. 

Die  alta.  redUaidnDlicbe  haasTiiclaD^ 
mm   domos,  gotit  nzn)    nod   wird 
fetzen   folgendarmafteB   gefddlden: 
foil  hftos  and   bof  uffdilieieD,    der 
eiiwn    snden    eintreten,     bad/iir 
(?iTinl&fir,    eltn.   ofuiUolir)   Tirft  ok 
/ofto^,     frimda    6n?ia    ruM    ihid    ok   fi 
flmhi  leU  i   them    bofom.    fbeide   fol 
barfaanpt    fein    and   losgegQrtet    and   ba: 
ans    knie    zurfickgebunden    oBd   To   eingt 
h&afern  fachen.)     Veftg.  tbraf.  6,  3; 
m&D    «ng*ne*       tbe    flmia    lasffiardir 
(obengeacbfelt,  d.  i.  den  mantel  vom 
ter  sorQckgeworfeti)  *)  Tira    ok  fyrra  le 
boodanoBD  abvrd  giorin.     UpL  manh.  47, 
wartficb  lb  SodfaeniL   thiufo.  12.;    das 
fetz    manh.  96   hat   oooaxiadf^   dias 
tbe  (knlo  uikam   kt^m  ok  bdlU  ingangaj 
bonda,  thi  fkal  han  the!  fore  finom 
hafver  mift.  nn^&fyg^|^^| 
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fakan  Trinias.  thii  fkulo  the  tva  man  til  taka  hvar  thera 
fin.  tha  rical  ban  Tighia  fom  raiiTakan  bedhib,  hvat  han 
hafver  milt  elier  hurudant,  th^  fkal  bin  lighia  hvat  inne 
ar  fore  tbem.  tha  fkulo  the  losfjiorde  in^anj^a  ocb  fva 
ranl'aka  at  bonde  hafver  ei  viidha  af  them.  Landsl.  tiufv. 
13,;  cuma  inenn  manni  til  gjuz  oc  baipas  at  ranefald, 
pa  man  engin  ranzfaka  fynia.  vil  ban  granna  fina  vipr 
bafa,  pa  foal  bipa  pairn,  en  ai  vill  manni  ofdiiel  biaupa^ 
nemmi  fin  niann  huar  in  at  gan^a.  lausgnrtr  fcal  in  at- 
ganga  oc  capulaus,  fipan  ranzfaka  fcal.  pa  en  mandr 
fyniar  aprum  ranzfakan ,  /a  iru  ohaiUg  dur  ham  oc 
far  enga  bot  firir,  pauet  ai  liittis  fuli  inni.  Gutalag  p.  71, 
72.  Die  raeiilen  diefer  gel'etze  fordeni  noch  andere  vor- 
fichtsmaiiregeln ,  z.  b.  es  foil  nachgefeben  werden,  ob 
keine  offnung  in  der  wand  oder  unter  der  fchwelie  ift, 
wodurch  der  foli  heimlich  hatte  ins  haus  gefcbafft  wer- 
den konnen.  —  Das  norweg.  recht  (1-inimt  niit  dem 
fcbwed.  Uberein:  nQ  er  madr  Itolinn  fe  fino  oc  fer  bann 
manna  farveg  liggia  fra  gardi ,  pa  fcal  hann  gera  eptir 
heradsmonnom  finom  oc  lyfa  torreke  fino  oc  fer  lids 
til  eptirferdar  o(;  f|)>Tia  til  garz  nianz.  pa  fcolo  peir  litia 
uttan  gardz  oc  gera  einn  laim  til  hiis  oc  fegla  til  erin- 
dis  oc  ffiHa  ranelaks.  ef  hann  (der  hausherr)  bydr  pat. 
pa  gangi  hann  eptir  gronnora  finom,  pa  eigo  peir  at 
ganga  t  fcyrtom  citwm  oc  latisgyrdir  (im  bloBen  hemd 
and  giirt.eno8).  Gulap.  p.  539.  .040.  Eine  umllandlicbo 
befcbreibung  des  ranfaks  aus  der  iflAnd.  Graugans  fin- 
det  fich  bei  Arnefen  p.  345-47,  es  follen  vier  manner 
eingehen  und  fuchen,  aber  daB  fie  nacket  und  entklei- 
det  fein  miilien,  ill  in  diefem  rechtsbuch  fcbon  wegge- 
lafien.  man  vgl.  auch  Errbygg.  p.  56.  58,  wo  einc  haus- 
fncbung  verweigert  wird. 

Die  identitat  des  ganzen  gebrancbs  mit  dem  griech.  und 
rftm.  altertham  leuchtet  ins  auge.  Beim  (ftagav  foUte 
der  futhcnde  yv^vd^  xal  a^axnoc  eintroton,  oder  ohne 
oberkleid,  im  bloflen  jruoi*'.")  Das  altrom.  furtnm  per 
lanccm  d  licium  concrptum^)  ill  neuerdin^^s  durch 
GajuB  und  eine  turiner  InditutionenglofTe  deutlichcr  ge- 
worden.  Fellus  f.  v.  lance  et  lirio  fagt  bloB:  qui  fur- 
torn  ibat  quaerere  in  dome  aliena,  lido  dncttis  intrabat 


•)  Ariftoph.    •'♦T-   497-99    und    die    fcholicn  daBQ,    fiarQ.   1402; 
Plato  de  legib.  12,  7.;  Meier  u.  Schdm.  p.  485. 

")  Gellius  N.  A.  11,  18.  16,  10;   concipere  ift  fftBen ,  tttageTV. 
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pirtes   tcgerent.    Quae  lex 
TeJtitnm   qoaerere  prohib^i^  is 
bitas  eft,    eo  magis  quod  iu 
pocaie  fabjiriatnr,  deinde  qood 
jabeat,    at  manibos  ocscapantts  ulnl 
at  qaod   invenerit  ibi  inpoiut, 
6    id  qaod   quaer&tnr  ejvs  mugwitni 


at  neqne  fnbjici  neque  ibi  imponi  p 
bitAtur.  rQJascanqae  material  lit 
3,  192.  193.  Den  letzten  osweleDUk 
die  tamer  glofle  tach:  ita 
alien&m  domam  introibat  ad 
nudus  ingrediebatar  difann  fietiU 
p€riams  nirif  qmc  mantbms 
Ich  habe  deft  G^jtts  gasse  IteUe 
zeifTt,  dafi  rchoo  er  diea  altoi 
verfpoRete.  die  naktlKst  on 
fchstSel  mit  beiden  hindeii  wai  6em  I 
gen)  foUte  verficbers,  dafi  dcr  kaml 
tens  gewand  do^  is  deo  hindeB  m 
was  angeblicfa  Torsrefiinden  dta  ly| 
da^tigen  koane,  nie  cs  in  dea  nacdj 
licb  iMiit,  at  bonde  hah«r  m  tUW 
fti  boctoiun  abyrd  gidrai,  nd  bel^ 

vmrfuiFor,     Aodi  fcheint   es  mir 


^A  die  htmfotbnui  ei 


^-V. »..».. 


weut   j 
■idttj 
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zeit,  welcher  uberhaupt  das  ganze  gefetz  nicht  niehi' 
zufagte.  DaB  eiii  dem  unfchuldig  befundnen  hausherrii 
verfallendes  pfaiid  aul"  die  fchwelle  gelcgt  werde,  ent- 
halt  weder  die  nordifche  noch  die  griech.  u.  rom.  fitte. 
S,  ScMte.  ich  bedieiie  mich  diefes  alien  wortes  (ahd. 
diu  fcelta)  weil  es  kttrzer  id  als  laHenuig  und  viel  befier 
ala  das  unbeHinimte  lat.  injurie.  zwar  ii^.  die  f.  g.  real- 
injurie  nicht  darin  begriffen,  allein  uni'er  altes  recht 
rechnet  th&tliche  befchiiiipfung  lieber  zu  den  anter  4 
abgehandelten  gewaltthatigkeiten.  *)  ScheUworte  Maria 
1 52  (fmdc .  verkorn  wort ,  altn.  ordtalc,  firnar  ord^ 
klmkis  ord,  oqva'dis  ord,  dnd^^rjia)  find  nun  allc  folche, 
welche  die  ehre  des  fieien  mannes  angreifen .  fie  mogen 
allgemein  gefaiSt  fein  oder  eineii  befonderen  vorwiirf  ent- 
halten,  der  Uch  aaf  Hand,  geburt,  litte  oder  handlung 
ricbteii  kann.  Nichl  jede  fchelte.  zog  gefetzlicbt'  buftp 
nach  fich,  noch  aHerwftits,  noch  zu  jeder  zeit. 

a.  allgemeine  fcheltworte:  dii  bill  fJirlos,  rechtlos!  bofc, 
[node!  dlende!  hojewichi  (oben  f.  554)/  fchelm! 
altn.  inannfyla!  Nial.  cap.  37.  5 1 .  boefe?,  ns/  Herb. 
63°  'JO**,  ir  ungetriuwer  himt!  Pare.  20725.  Hinkender 
hunt!  Herb.  63^  canis,  cauda  cams!  jus  tremonenfe. 
Dreyer  p.  419;  bikkiu  hialp.  Veftg.  rati.  10,  anderwarts 
grefj  und  greyhaka.  tmnber  gow:h!  MS.  2,  3*;  leige 
Inipfenlnapf !  ib.  10*,  vgl.  altn.  fnapr.  Dmikie  Ichimpf- 
worter  der  alteren  fprache  hatten  vielleicht  bellimratere 
beziehung,  z.  b.  du  lluch!  dn  giudel!  fragm.  IS''.  '. 
Inuedd!     Maerl.  2,  240. 

b.  vorwurf  loiblicher  misgellalt;  oft  zu  ganzen  redens- 
arten  ausgelponnen,  /.  b.:  wolle  ein  fnberlicher  antlitze 
in  ein  unflech  fV  unfclilitt)  grifen.    Bodm.  702. 

c.  vorwurf  der  unfreibeit.  hmchl!  /chalk!  muedinc! 
fmiler  knecht!  Uipjs!  (vgl.  oben  f.  308.  309.)  Im  Nor- 
den  nannte  man  die  knechte  vdndr  (nequam):  prajllinn 
maelti,  vandr  heti  ek  verit,  en  aldrei  hefi  ek  t)iofr  ve- 
nt. Nial.  cap.  48;  vawdr  munk  heitinn  Signr5r  met! 
feggjora.  Sa3m.  178»;  firuel!  fallr  a  fotuiu!  Nial.  cap.  17. 
Anch  das  vorbaltcn  knechtifcher  verrichtungen  befchimpfte, 
vgl.  oben  f.  351. 

d.  vorwurf  unehlicher  geburt.  vgl.  oben  f.  476.  huren- 
fohn!  fpan.  hideptUa  (das  oft  blofle  interj.  admirantis); 
ahd.   merihnn  jun^    sagunfun.      monf.    330   (equae,    ca- 


*)  anter  injuria  z&blt   die   1.  alam.  12-16  auBer  foAare  TelbA 
mancare  u.  occidore;  freilich  ^dtxia  uod  lugleicb  v^^k. 


■■j,iuiui. —  (J.    v^i.      ujiii    luutbcx    leige    lutie 

u.  folle   ein  koccze  lin  u.   ich  folle   ein 
Kopp.   nr.    110    (a.    1 458) ;    koteen/un ,    1 
Grera  (Walch  2,  9(»);  horenfone,  dytJieren 
nenfe  1.  c.  Ichoken/mie.     Bruns  beitr.  19; 

e.    ehrenrtihrigller    fchimpf  im    alterthi 
der    feigheit.  **)    Goth,    argai    ahd.    or 
nd    argo/kf    Oftarliulo!     Hild,     luic   mi 
kalla!     Sajni.  12^  \   args  at»al.    ib.   63» 
alium)    argam    per    furorem    damaverit.l 
(juod    rae    eOTe    inertem    et    inutilem    dij 
verbo  argaf    voraveris.     Paul.  Diac.  6,  2| 
alter  wird  gewohnlich    eage  gefcholten, 
arge  daneben :    biM   niht  ein   eage.     Iw 
des  iemer  fin   ein  jsage*     Iw.  869.     des 
Iw.  4914.   ein  rechter  sage.    Friged.  298. 
MS.    1,    120*"   iKejer    zage    phi !     amgb.    l 
eage  btpjel    Karl   55'  dfi   arger  sage!    Kl 
aagc!   troj.  tiy92.     eage   beele!   Gudr.   7G 
gen  zagen,      m.    Stolle    149^    MS.    2,    H 
Lainpr.    Alex.    85.    141.     sage   ungetriaw 
dieUage !     Herb.    90^    nd     wi^'^et    ii*    wc 
fchentlich   wort  ill,    der   zuo  eini   andei 
bift  ein    rechter  zage!    Berth,   p.  123;    ni 
weife  oben  f.  20 :    der  ellenhafte,    niht  dt 
73*.    Der  feige,  nach  dem  fnrchtfamllen  i 
Aa/ett).   fchon    I.   fal.    33,    4    fi    quia    ( 
clamaverit;  lepore  timidior.    Pert^jm 
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im  riicken:  fi  quis  homo  ingennas  alio  (i.  e.  alii) 
improperaverit  (inaprobraverit) ,  quod  fcutum  /uum 
jaetaflet*)  et  fuga  lapfus  fuilTet.  L  fal.  33,5;  fctdum 
rcliquiHe  praecipuum  tlagitium ,  nee  aut  facris  adeD'e 
aut  concilium  iiiire,  igiiorainiofo  faa.  Tac.  Germ.  6,;  iak 
fa,  at  thu  rant  en  tin  eiioui  ok  liafdi  Ipiut  a  baki! 
Veftg.  rJitl.  10,  3;  quam  fortiter  laepe  feceris,  quas  fu- 
giendo  declinalli,  cicatrices  indicant  corporis.  Liutpr.  5, 
2.;  er  zage,  fwer  hie  dm  riicke  ftiihtic  wendel  MS.  2, 
G*",  **)  Eine  andere  umfchreibung  der  feigheit  liegt  in 
deni  vorwurf  kein  herz  zu  haben,  es  nicht  auf  der 
rechten  llelle  zu  haben:  ecki  hiarta  hafa.  Siem,  78'.  pA 
hinn  mikli  madr,  per  /  hriofti  liggr  hdlmsvijk  (llrohwjfch) 
par  er  hiartat  fkvldi  vera.  01.  Tr.  2,  208.  thu  «ar  ai 
mans  maki  ok  fii  madher  i  brylti.  Upl.  in  fine,  madry  at 
verril  Gulap.  204,  Auch  wird  der  feige  weih,  altes  weih 
und  meiume  gefchoUen;  oneis  fem  kattar  fon.    Ssem.  151^ 

f,  andern  lallern  folgten  befoiidcre  fcheltnamen ,  z.  b. 
d(iiJi  nieineid,  verrath,  geiz,  der  trunkenheit,  unkeufrh- 
heit,  tiige,  untreue.  (uhdulum  clamare.  1.  alain.  add.  21 : 
cinitum  (cinaedum),  faljaiorenij  ecmcacatum  aut  vuU 
peculam  vocare.  I.  fal.  33,  1.  2.  3.  wer  von  feinem  grae- 
aberliuB  nicht  inittheilte,  hieB  grds/pari  (graniinis  par- 
cus)  Veftg.  bygd.  7.  Voni  fchelten  ho/er  /chuldner 
oben  f.  G12. 

g.  vorgeworfne  verbrechen  waren  fchwere  fchelte ;  ge- 
wohnlich  werden  bezeichnende  oder  erhiihende  epitheta 
zugefttgt:  morder!  vatennorder,  rauttermorder  {na%Qa~ 
lotag^  fAfjtQaXoiag) ;  ri'mhcr !  mordhremterl  altfchwed. 
kaxnavargr  (von  kaxn,  kafn,  feuerzunder)  Ollg.  edz. 
31.  Upl.  vidh.  25.  Gutal.  77;  didj!  bediuben  n.  dieb 
hei^^en.  Troltfch  I,  8G.  (jorthiuf  und  agnahaJc  (oben 
f.  636),  fidelndicb.  Fries  pt'eifergericht  p.  130  (a.  1388). 
Hierber  auch    befchuldigungen    der    zauberei ,     ketzerei, 

les  umgangs  mit  elfen  und  geiflern :  volant !  iverwolfi 
ahd.  jcinhih  (portentum,  raonllruni)  agf.  fcinlac;  ketzer, 
unchrifl ,  heide.  Si  quis  altenun  ch&vioburt/um ,  hoc 
ell  (Iriiiportium  clamaverit,  aut  ilium  qui  iniuni  (aeneum) 
dicitur  portalTe ,    ubi  ftrias  (ftriae)   concinunt.  ***)     1.  fal. 

*)  griech.  ^t^affnif.    Meier  u.  Schdm.  p.  365.  482. 
**)  ein  held  heiftt  daber  flaugtraudr  Sem.  154^  altraudr  flugar 
,57*  fidttatrandr  163*  und  aaf  runaeio»D  findet  ficb  die  infchrift; 
er  flob  nicbt  im  kampf.    Bautil  1169.  1172. 

••*)   cberriobargum    (al.  chcreburgam,   hereburgam.     Dint.    1, 
331)  emendiere   ich  in  chverioburgwn ,    chTerioburium   d.  i.  kefieU 
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erlaubt  zu  nehmen  and  zwingt  zu  entrichten,  nihen 
auf  dem  grumiratz  der  v(3rf;eltung,  die  aber  in  Deutfch- 
land  niemals  llrenge  talion  *)  war,  fondern  zuriickfiih- 
rung  des  fchadens  auf  geld  und  geldeswerth.  Dadurch 
erleichtert  ea  das  volksrecht  beiden  theilen;  dem  ver- 
letzer,  indeiu  es  die  feiiiem  haupt  oder  feiner  ehre 
drohende  uefahr  abwendet  und  in  ein  ubel  verwandelt, 
das  blofi  fein  venuogen  triift;  dem  verletzten,  well  es 
ihm  fUr  die  unfichere  rache  eine  fichere  genugthuung 
fuhartt,  welche  zugleich  feine  gekrflnkte  ehre  herHellt 
und  fein  gut  vermehrt.  Den  eriittenen  fchaden ,  info- 
weit  er  erfetzbar  ill,  erfetzt  die  buSe  viillig  und  nicht 
feit«n  gew.iiirt  lie  Uberhiu;  bei  unerfetzlichem  verluft, 
namentlich  todichlag  des  verwandten  oder  leiblieher  ver- 
unltaltung,  laiJt  lich  nicht  leugnen,  hat  die  ausgleichung 
der  buRe  etwas  unedles  und  widerllrebendes ,  das  auch 
Ichon  im  alterthum  von  einzelnen  inenfchen  gefiihlt**)* 
flir  die  menge  dui'ch  allgemeinheit  der  Gtte  geraildert 
wurde  und  endlich  nach  dem  fortfchritt  unferer  ausbil- 
dung  die  abfchaffung  folcher  bufien  verurfachte.  Roherer 
zeit  waren  fie  heilfam  und  unentbehrlich. 

Zweierlei  ill  alfo  wefentlich  bfi  jeder  bulie,  daS  lie  den 
ausbruch  der  fehde  unterdrtickt +)  und  die  freihoit  des 
verbrechers  fch(itzt-  Will  der  beleidigte  feine  rache 
hintanfetzen  und  buBe  nehmen  (nicht  hefna,  fondern 
vid  botum  taka);  fo  bleibt  dem  beleidiger  nichts  tibrig 
als  Ikh  rait  geld  zu  lostti  (die  haut  zu  lofen,  leben  und 
friede  zu  knttfcn),  aber  nachher  war  er  frei  und  Gcher: 
alle  Frifa  mugun  hiare  feitha  niith  thA  tia  riipja.  Af.  20. 
Kanu  oder  magftJ   ^^  die  buBe  nicht  zahlen,  fo  erwacht 


k 


fa 


*)  wie  ^ie  nach  nioraifcbem  ncd  altrfini.  recht  fUr  todfchlag 
und  leibsTerletzuagen  gait;  feele  nm  feele,  ange  nm  aoge,  zahn 
um  zabn,  wunde  um  wtinde.  Exod.  21,  23-25;  C\  memhruro  rap- 
fit,  ni  cum  eo  pacit,  talio  efio.  XII.  tab.  7,  9.  Untcr  Deutfcben 
war  diea  iiur  im  lehdesul^and  m6glich,  d.  b.  weno  der  beleidigte 
keine  buBe  forderte .  oder  der  beleidiger  die  geforderte  nicht 
Kahlte. 

**)    ich  will   meiaea  todten    fohn  sicbt   im  geldbentel   tragen, 
fagt  ein  vater,  dae  gebotene  wergeld   verfcbm&head.    Mflller  u^ga* 
ibl.  1.  344. 

t)  compooatur  ceHante  faida.     1.  Botb.  45.  73. 
tt)    in  den   nord.    fagen   kommt  der   zug   mebrmals   tot,   dafl 
ranba  m&nner  aue  grnnd/atz    gar  keino   bn£e   sahlen  woUen,  z,  b. 
Rrafokel.  MQller  fagabibl.  1,   104. 
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ib.  21.  mtddu,  mulctare  fiiidet  lich  verfchiedentlich  in 
deutfchen  gefetzen,  z.  b.  rip  34,  3.  35,  1.  39,  52.  54,  2; 
burg.  33.  38.  45.  Anpfl.  et  Wer.  7,  1;  Saxon.  11.  12.  14; 
hXin^Y  fatisfadio,  Viii^^  VIII.  1,  1.  3,  13;  tripla  fatis- 
factione  1.  burp.  75,  wofiir  aber  flberall  das  den  finn 
unferes  rechts  noch  bezeichnendere  compofitio  Heht, 
auch  z.  b.  bei  Gre;;.  turon.  9,  10.*)  componere  kann 
auf  bcilcfjcn  der  fehde  bezngen  werdcn  odnr  auf  das 
verebnen  der  fchuld  (oben  f.  612).  ememla  und  «ne»- 
dare  fcheint  ertt  fpftter  in  den  tajiitularien  vorzukoin- 
men  (Georg.  783.  1145.  140]),  mid  1.  Saxon.  11,  1.  er- 
reicht  aber  die  bedeutUTif;  des  deutfchen  tuCc  und  huffen 
am  allernadiHen.  Botjun  liciBt  \iMi.  juvare,  prodefle, 
gabotjan  refarcire  **)  und  iil  ablaut  von  bat  (batizo,  me- 
lius), folglich  heflent,  das  I'ubJl.  bota  kommt  nicht  vor; 
ahd.  puo7,a  (emendatio)  puo^jan  (eineiidare);  agf.  bfU  und 
bctan,  altn.  bAt  und  bccta;  mhd.  bno7,e,  btte^en.  mhd. 
zuweilen  in  j^leichem  linn  wandd  (reparatio)  Pare.  85G5. 
H  23S58.  Wh.  "2,  72''  gr.  Ruod.  G\  24.  Sfp.  2,  28.  HalUus 
^V  2026  und  wavdehi,  auch  here  und  JcSren  (reparare,  re- 
■       ftituere).     Haltans  1083.  84. 

2.  Schuld  (culpa,  debitmn)  ill  buQfalliKkeit,  die  Mnk. 
gefetze  fagen  noch  haufiger  als  componat,  rait  beiffigung 
der  verwirkten  geldramme,  adpahlis  judicetur,  die 
agf.  if  he  Icyldiij  =  f^ebete.  So  auch  1.  alain.  36,  3 
und  Roth.  271  culpahilis  lit  und  2()3.  272  ])ro  culpa 
componere.  Selten  lleht  no:cius  llatt  culpabilis.  rip. 
34,  1. 

3.  noch  ein  fehr  allgemeiner  ausdnick  f(ir  die  begriffe 
genugthuung,  zahlung,  erfatz  ill  f^eld  und  gelten,  zu- 
mal  driickt  das  altn.  giald  (pL  giold)  und  gialda  Inere. 
pendere,  folvere,  reparare  aus;  den  Frielen  heiBt  jeld 
jede  buSe.  IFaufig  erfcheint  in  den  alten  gefetzen  gd- 
dutn  Oder  i/eldua  mit  vorgefetzteii  zahlen ,  als:  duos 
geldoB,  novem  geldos,  wovon  hernarh  noch.  Wie  oben 
r.  611    beim  gertinge  gcUen    und    widergeben   (folvere   et 

I  reltituere),  fo  wii-d  in  den  agf.  gefetzen  bei  btiSung  der 
^^  verhrechen  dgi/'an  (ahd.  arkepan)  und  forgildan  red- 
^ff  dere  und  perfolvere  verbunden,  z.  b.  Cnut.  GO.  64 ;  fca- 
den  gclden.  Sfp.  2,  28.  46.  47.  Hierher  gehi>ren  nun 
L       auch  viele    bellimmtere    compolita ,     attn.    figiald    Nial. 


*)  compofiiionein  compooat.    I.  fal.  46,  3.;   fQr  compofitio  bat 
der  alto,  und  agf.  dialect  rttt  und  /teht. 

**]  den  brocb  h«rftel1eD,   6  nipGt  .  .  .  farcHo.    XIl.   tab.  7,  2. 
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73.  no.  111.  131.  148.  182.  186.  190.  219.  Im  Sfp. 
weregeld  (lat  verf.  werigeldus ,)  vgl.  Haltaus  2081. 
UnverMndliuhe  abllraction  war  frlion  im  10.  jh.  weri- 
gelduin,  wie  die  gloffe  zeigt,  welcbe  ich  oben  f.  1  niit- 
^getheilt  habe:  andere  KlofTen  verdeutfchen  fchief  daiuit 
das  lat.  fifcus.  zwetl.  122'  doc.  243\  beSer  brancht  es 
N.  93,  2  fur  pretiuni:  fiiderunt  jireciuni  fiium,  fie  ^7- 
i^en  ii/,  das;  iro  lieiliga  werigelt;  bibant  precium  fuum, 
lie  tnncben  iro  werigelt.  Es  ill  wirklicli  der  preis  des 
erfcblngnen  mannes^  das  wort  wt'r  (homo,  lat.  vir, 
litth.  wjTas,  lett.  wihrs ,  goth.  vair ,  altii.  verr)  hatte 
lich  aus  der  ahd.  mundait  frtihe  verloien.  Dafl  aber 
wergelt  mit  nichts  underem  zusammengefetzt  ill,  geht  aufi 
vielem  hen'or.  in  der  edda  heifit  es  einmal  ausdrticklicb : 
rer  fmarituni)  vegiim  gialda.  Stem.  288»,  die  analogie 
des  altn.  manngiald  (mulcta  hoiuicidii) .  des  fpateren 
mangeld  (Haltaus  1304),  des  agf.  inanbot  fluitio  bomi- 
nis)  und  vollends  des  alten  liudi,  agf.  leod;^'eld  entfdiei- 
det.  Zwar  HelJe  llcb  an  weren  (praeftare,  oben  f.  603| 
denken  und  der  begriff  von  wabning,  werthung  anneh- 
men,  allein  die  allgemeinere  bedeutung  thut  ficb  erll 
Tpater  hervor  and  die  altere  ill  durchaus  capitis  aelti- 
matio.  *)  Noch  weniger  darf  man  werigelt,  wirgelt  fiir 
abkiirzung  des  freiiich  j^leichbcdeatigen  und  lelbft,  als 
lesait  damit  wethfelnden  widrigeit  halten.  Der  rechts- 
gebnmrli  trug  ganz  dazu  bei ,  den  finn  von  werigelt 
iinbeHimmt  zu  machen.  unter  alien  bufien  der  gefetze 
war  die  capitis  aellimatio  weit  die  bedeutendRe,  jeder 
menlch  nach  fland,  gefchlecht  und  alter  hatte  feine  taxe 
und  diefe  taxe  regelte  mehrere  gefchafte  des  lebens, 
felbil  die  bulie  anderer  verbrechen,  die  gar  kein  tod- 
fchlag  waren.  To  koiinte  ftir  gewille  verltilnniilungen 
das  ganze  oder  halbe  wergeld  gefordert  werden  oder 
der  fredus  in  deni  wergeld  (des  thaters)  beflehen  (1. 
Fril.  3,  2)  Oder  aueh  fich  einer  durch  gedinpe  verbin- 
den,  im  fall  einer  nichtleiRung,  eines  nichterfolgs,  fein 
wergeld  zu  entziehen ,  ein  doppeltes,  dreifaches :  ob- 
noxius  duonim  werigeldorum.  Neug.  nr.  87  (a.  784); 
res  redimere  cum  weregeldos  tres.  ib.  97  (a.  786);  res 
cam   weregeldo    redimere,    cum    alio   weregeldo ,    fimiliter 


*)  wie  wenn  umffekebrt  w^rfin  aus  weri  (aeaim&iio,  pretium 
oapitin)  abilrabiert  Fein  kfinnta  and  w^rt  (goth.  vftirf)a)  dignni 
aoB  pretiofuB,  aeiUmatnB  ? 


preis   des  lebens  ilberhaui>t  ausdrflc] 
einem  wergeld  der  frauen,  ja  der  vi 
3,  51)  die  rede  fein  konnte. 

6.  gleicbbedeatend  init  werf^eld  in  fel 
Ann    ill  die  nicht  weniizer   alte  bene' 
dis:  leudus  ejus  jacet  finitus,   id  ell 
beitr.  p.  40.    leadeni  folvere.  1.  fal.  3s, 
ejus  componat   44^  16.     de  ipfo   leudi 
lendem,   de   leude.   70;    aach  die   ma 
deutlich  leudi  19,  0.  22,    1.  44,    1.  4. 
bair.   gefetze  liaben  diefen  ansdruck  ri 
fflr  werigeld,   wohl  aber  die  capitulari 
Georg.  737.     de  fua  leode  783.  784  usq 
leudem  hberi  hominis.    673.   leudem  in 
leudum    ipfuiii.    IISO.     Die   I.   Frif.   2 
portionein  leudib   componat.  14,  5  folvat 
die   Angelfachfen    leode    (mafc.) :   ealne 
healfne   leode.    I.  Aethelb.    22,  23,    gle 
leodgeld,    ib.   7.   21.     Diefer   leudis,   a^E 
leadi  (ahd.  liutiV   id  abgeleitet  aus  leoj 
auch  homo,  civis,  comes)  gerade  fo  wie 
Wanim  heiflt  aber  in  einem   langob.  g 
(Georg.  1153)  der  Friefe  und  Sachse  lei 
zum  Salier :  excepto  fi  leudes  id  efl  Saxo^ 
Occident?    man   lefe  unbedenklich  mit 
excepto  leudem;  ii  Saxo  aut  Frifo  etc. 

7.  die  langob.  gefetze  haben  nie  werifl 
drigild ,  gtiidriffild  I.  Roth.  9.  11.  ] 
Georg.  1108.    1255— 126'i_Qi 


7/  i.  3  nri  Georg,  479. 


Frtdm$ 


di*da.  diarec  deda. 


fpAtern 
fpild^da. 


'1 


and  folle  b6u  and  nmm  frMa.  Br^ 
Borden;  falle  nidr  fnendbcrtor  oc 
lafiu  p.  190.  r>er  fredns  km  aio- 
eigeatlicbe  compofition 
rum  peftaflerit,  nihil  eft  (bra 
thiien  zn  zahlen,  noch  kann 
wail  ford«rn)»  fed  tamen  propter 
cofDponat.  1.  rip,  23.  In  der  regel 
compo&tion  ein,  foil  aber  erJt  nach 
erfaoben  werden.  rip.  ^^!).  Die 
fredoa  dnrrh  die  Franken  kemien  gf 
fnnft  bAUen  fie  ihn  wohl  fridas  genannt 
(1.  aiain.  H,  3.  4.  32.  36,  3)  famj  dahai 
lator  deft  10.  jb.  antiqaiert  (oben  L  l.)j 
larien  ift  Georg.  47'j.  781.  7«3.  U62 
Bti   den    Angel/achfen   finde   ich 
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her  liudet'refhe  Br.  133  und  liode/keUi  AT.  20,  welchc  nicht 
mit  dem  unter  (i  abgelmiidelten  leudis  zu  verwechfein 
liiid. 

11.  Bannusy  bannnm^  die  von  dem  ricbter  zu  beziehende 
bufte  (Haltaus  1*4,  c) ;  hannos  exigere  bat  fchon  Greg 
tur.  f),  tJ()  aber  nicht  fUr  richterliche  (trafe,  aucb  die  al 
ten  frflnk.  gefetze  fehweigen  davon  iinter  diefem  namen 
In  den  rapitularien  und  den  fiiAtem  langob.  gefetzen  er 
fcbeint  er  haufig.  Georg.  672.  1230.  1260.  12G2  ff.  1429 
14fi2,  desgl.  in  den  frielifcben :  1.  Frif.  17.  de  banno; 
lelle  thet  botu  Br.  5!.  tlii  bifcop  nime  fine  bontiar.  Br. 
54.  vgl.  das  gothl,  hmida  vereldi.  Gutal.  p.  22.  Mehr 
hienon  buch  VI. 

12.  den  Angelfachfen  hiefi  der  frftnkirdie  fredus  nnd 
bannus  mit  eineni  worte  rite  (neutr.),  was  eigenilicb 
poena,  fuppliciiuu  bedeutet  und  auch  in  der  ahd.  form 
td?«,  mhd.  wi7,e  diefen  finn  hat,  nicht  aber  den  von 
buBe,  geldbuQe.  Die  agi*.  gefetze  flellen  vite  dem  vere 
gegenttber:  gebetan  fva  be  vere  iVa  be  vite*  Cnut.  46. 
48 ,  d.  b.  fowohl  den  leudis  als  den  fredus  des  frAnk. 
rechts  entricliten;  gefylle  fe  Haga  vcrc  and  vite.  1.  Aelfi\ 
26.  Zufanunenfetzungen  bezeichnen  die  art  des  vite ,  als 
biodvite,  flit\ite,  legervite,  mulcta  effuDonis  fang.,  rixae, 
concubitus.  Spatere  gefetze  brauchen  far  vite :  foris- 
factura,  overfevennide,  overhyrnilTe  (ungehorfamsgeld.) 

13.  Wtitej  nrfpriingbch  pactum,  pignus  (oben  f.  601) 
drOckte  im  niittelalter  haufig  den  begritf  des  agf.  \1te 
aus,  mit  wekhem  es  wortlich  imvei*wandt  lit.  Der  Sfp. 
Hellt  getccdde  der  bote  (die  lat.  verfion  mulcta  der 
emenda)  entgegen:  1,  53.  3,  53.  Andere  belege  bei 
Haltaus  202.  2089.  2090,  in  denen  aber  oft  wette  dem 
lat.  corapofitio  oder  emenda  gleichgeftellt  wird;  eniendae 
quae  dicuntur  wdhc  bat  aucb  eine  urk.  bei  Wenk  3. 
nr.  182  (a.  1289). 

14.  endlich  beifit  die  dem  ricbter  zu  zahlende  buSe  in 
fpaterer  zeit  bnfdij  bnkhie  (fractio  legis  und  mulcta  de- 
licti) Haltaus  1H8;  den  Friefen  brefze  Br.  64  oder  brcana 
B.  7 1 .  So  lleht  auch  frevel  bald  ftir  das  vergehen ,  bald 
filr  deffen  buBe,  vgl.  oben  f.  587  was  auBer  der  bufie  zu 
frevel  verbrochm  wird. 


AnmerJcung.    nach  zeit  und   ort  fchwanken  diefe  namen, 
laufen   ineinander   iiber  oder  beftimmen    Ikh    eigenthOm- 
Urinua's  D.K.A.  S.Ausg.  W 
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liandabhauf  n  ,  prUgel  (bei  deii  Burgunden  centum  fuile8» 
bei  den  Vifigothen  centum  flagella).  Dagegen  ill  die 
compoQtion  und  der  fredus  oft  fchwerer  fiir  den  freien 
als  den  knecht,  ab  ingenuo  novies  refaixietur,  a  lervo 
fcxies.  Vilig.  VU.  2,  IB.  14.  VII.  1,  1;  liber  lit  culpa- 
bilis  ill  curte  regis  fol.  ^0.,  feniis  aut  aldluB  fol.  10.  lex 
Roth.  248;  der  liber  fegangi  componiert  80  fol.,  der 
lenus  fegaiigi  40  (beide  aber  geben  neunfach  zuiiick) 
Roth,  258.  259.  Nicht  tlberall;  bricht  ein  lipuarifcher 
knecbt  eineni  freien  den  knochen,  fo  hat  der  herr  36 
fol.  z\x  zahlen,  was  auch  der  freie  thater  zahlt.  1.  rip,  3 
und  22;  bei  verletzung  an  leib  und  leben  fcheint  fich 
die  taxe  nach  deni  verletzten,  bei  der  an  vermogen 
nach  dem  verletzenden  zu  richten.  Man  vgl.  tiber  ver- 
brechen  der  knechte  1.  fal  13.  29,  3.  6.  38,  1.  43;  rip. 
17,  2.  22.  24  bis  29;  burg.  2,  3.  4,  2.  25.  2.  26,  4  und 
noch  an  andern  lleilen ;  Vifig.  VIL  2 ;  faxon.  1 1 ;  frif. 
1,  13-21.  3,  5-7.  9,  17.  12,  1.  20,  3,  Ahnliche  ver- 
fcliiedenbeiten  will  ich  nun  auch  ftir  die  freien  itande 
nathweifen ;  novies  coiii|)onat ,  quod  abltulit ,  et  pro 
fredo,  fi  Twhilis  fuerit  12  fol.,  fi  liber  6,  D  lifus  4. 
lex  Saxon.  4,  3;  ii  liber  et  inferioris  loci  perfona  eft, 
pro  duobus  capitibus  (viehflUcken ,  die  auf  eine  fremde 
wiefe  gelafien  find)  tremilTcn  ununi  reddat,  Ii  vero  ma- 
jor perfona  efl,  foHdiiUi  uiumi,  beide  mtiflen  den  werth 
des  beus  auSerdeiu  eritatten.  1.  Vilig.  VIll.  3,  12;  fi  quia 
expellenti  de  frugibus  pecora  exculTerit,  fi  honejlior  eft 
forte  perfona^  det  fol.  5  et  duplum  dampnum,  quod 
fuerit  aeftimatum,  cogatur  exfolvere.  li  ceile  humilioris 
loci  perfona  fuerit  (coniponat  folidum,  follte  es  unge- 
fahr  heiRen,  et  fi)  non  habuerit  unde  componat,  50  fla- 
gtilk  fufcipiat  et  dujdum  dam])num  exf.  conipellatur. 
ead.  VIII.  3,  14.  Es  gab  verbrechen,  die  man  hnvch- 
teii  Oder  frauen  gar  nicUt  aufiliokte.  fo  fcheint  es  die 
ehre  eines  freien  nicht  zu  rUliren,  daB  jhn  ein  knecht 
fcbalt,  darum  heiBt  es  1.  fal.  33,  5  :  fi  quis  ingenituH  al- 
teri  improbraverit ;  eine  fi*au  branchte  gewaltfamen  ein- 
bruch  nicht  zu  buSen :  mulier  curtis  rupturam  facere 
non  potell,  quod  abfurduni  elle  videtur,  ut  mulier  li- 
bera aut  ancilla,  quafi  \ti*,  cum  armis  rim  facere  poffit 
Roth.  283.  das  wurde  fpftter  doch  abgefcbaflft,  vgl.  Rogge 
p.  16.  17.  Ober  die  zurechnungsfahigkeit  unmiindiger 
kinder  gelten  grundftltze,  die  den  noch  heute  beftehenden 
gleichen. 


Tta 
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(f.  274.  275)  lit  M'ahrfcheinlich  noch  viel  zu  fammeln;  in 
einem  unpredruckten  Strieker  (p.  in.  113)  heiRt  es: 

fwer  einem  pfaffen  niint  den  lip, 
e^  tuo  man  oder  wip, 
der  fol  die  buo^e  dar  tragen 
fam  er  fiben  leien  habe  erflagen. 

fi)  viel  hewiiligten  die  alten  gefetze  noch  nicht;  der  mo- 
narhuB  follte  iiach  deiu  bair.  I.  6  und  alaiit.  15  mit  dem 
doppelten  wergeld  I'einea  geburtsHandes,  der  baiiifche 
clericus  mit  dem  einfachen,  der  alam.  mit  einem  nm*  uni 
das  drittel  erhuhten  gebiilit  werden. 

D.  Wergeld.  unter  alien  bufien*)  ill  die  capitis  aefti- 
matio  die  wichtiglle  und  nach  ihr  wurden  viele  andere 
buBen  bellimnit ,  fiir  welche  man  entw.  den  einfachen 
fatz  uder  verminderung  und  erhobung  des  wergelds  an- 
nabm.  So  belland  die  compofitiou  des  ehbrucbs  in  dem 
wergeld  des  beleidigten  ehmannes.  1.  bajuv.  7,  1.  DaB 
die  ba/ia  des  wergeldes  in  dem  anfatz  des  freien  mannes 
zu  fucben  ill,  lehrt  deutlich  der  epilog  des  frief.  ge- 
fetzes:  haec  omnia  ad  libermn  bominem  pertinent ,  no- 
bilis  vero  hominis  uompofitio  .  .  .  tertia  parte  major  ef- 
Ht-ilur,  liti  vero  .  .  .  medietate  minor  ell,  quam  liberi 
hominis.  blo6  ein  anderes  verh^ltnis,  aber  diefelbe  regel, 
enthalten  die  judicia  Saxnmndi ,  addit.  3,  71-73.  Hier 
will  ich  das  freienwergeld  nacb  den  verfchiednen  viil- 
kern  zulammenllellen.  hticbller  anfchlag  findet  licb  bei 
den  Vifigothen,  300  fol.  (VLU.  4,  10),  ja  nach  einer 
andern  Itelle  fogar  500  (VII.  3,  3)  was  ich  nur  durcb 
cincn  rdu-eibfebler  orkblren  kann,  man  lefe  trecentos 
utid  C;L  niedictatem  homicidii.  Danii  folgen  die  Sacbfen 
mit  240,  I'laiiken  (lalirtbt!  und  ripuarifcbe)  200  (1.  fal. 
14,  6.  19,  6.  44);  Angelfachren  (Iii.  33  und  foedus  Aelfr. 
2)  Angebi  und  Weriner  aucb  200.  letztere  fcheinen 
friiher  160  zu  haben  foben  f.  289.  405);  160  war  an- 
fatz  der  Baiern  und  Alamannen.  Das  burgundifche 
wergeld  betrug  150,  wenn  minor  ausgemacht  der  freie 
in  (oben  f.  269.  273);  zui*  zeit  ihres  gefetzes  war  fUr 
vorf&tzliche  todtung  bereits  alle  geldbuiie  abgefcbafft,  fUr 


*)  eine  vergleicliende  safammeiineUung  alter  biiBen,  nicht  bloB 
des  wergelds,  aach  verfchiedenheit  der  volker,  zeiteo  und  munzver- 
hUtnilTe,  kann  nur  in  einer  beibndern  rcbrift  geleiliet  irerden. 


die  fich  nicbt  ficber  den  alien  240  fol 
aber  doch  damit  zuf.  hflngen,    well  ; 
facbe  fachfifche  ruoda  (120  fol.)  betrt 
drnck    rnoda    werde  ich    nachher  eii 
gen.       Die    altn.   preife   bedtirfen  n& 
als  ich  fie  zn  geben   vermag.     Aof  Is 
100   (unzen)   iilbers,    denn    50  machU 
geld  (llQUer  fagab.  1,  96),   200  ein  d< 
4H).     inzwifchen  warden   far  vomebnii 
facher  fatz  gezahit,    das  hiefl   ein  gu 
vIr  Iwrvallz  geri  ek  CC    filfrs:    pat   |> 
giold  (Nial.  cap.  12.  p.  22)   and   in   d 
trftgt  ein  doppeltes  400,   ein  dreifachei 
p.  250)  ein  ^ie^facbes  800    (ib.  p.  251 
100  and  200  Iilbers  nnf  morken   oder 
zafahren    11  nd ,    weiB  ich    nicht    Gcher  < 
mark  gerechnet,  betriigen  die  200  filb€ 
lich  die  mark  za  )  pfond   angenommei 
Das  golhland.  vereldi  macht  3  mark  g 
tilberg,    wozu   aber   noch   12   mark   b| 
folglich  30  mark.    Gntal.  cap.  15.  16; 
fj)orgiald  40  mark »    ebenfoiel   das  oB 
veflpoth. ,    wie  es  fcheint,    39  mark  Gil 
fche  aber  140  mark  (pfenninge),  das  j 
pfennige  obne  giOrfuiDp   d.  i.  zaboi^, 
Jut.  3,  21.) 

Die   erlegung    and    austheilung    des    ^ 


verbrecheii .    bv/Jc.    wergdd. 


663 


nehmen  miiBen,  waren  zum  wergeld  mitverbunden  imd 
mitberechtigt ,  sie  heiBen  altn.  bmiggUdi$mann\  ad 
quenicuiuque  hereditas  tcrrae  perveuerit ,  ad  ilium  veftis 
beliica  et  ultto  proximi  et  loltdio  leudis  debet  perti- 
nere.  1.  Angl.  et  Wer.  6,  5.  es  war  gemeinfchaftliche, 
heilige  verpflichtung,  ganze  gefchlechter  kounteii  da- 
durdi  veranuen  oder  wohlhabeiid  werden.  Ueber  die 
zuziehung  der  einzelnen  ven^andtrchaftsgrade  geben  una 
die  gefetze  nicht  hinreichende  auskuiifl. 
Von  eutrkhtufig  des  wergeldes  ill  eine  hauptftelle  lex 
faL  61  (oben  f.  Ill);  der  todfclilager,  wenn  fein  vennO- 
gen  nicht  hinreichte,  zog  durch  ein  feierliches  lymbol 
feine  verwandten,  erll  die  nadillen,  dann  Hufenweife  die 
ferneren*)  in  zalilungsverbindlichkeit ;  wer  felbll  unver- 
mogend  war,  konnto  wieder  anf  einen  andern  cbrene- 
cruda  werfen.  Faad  sich  die  ganze  verwandtfchaft  un- 
fahig,  die  buBe  zu  erfiillen,  fo  haftete  der  thater  mit 
leib  and  leben,  es  trat  dann  das  oben  f.  617  gefehilderte 
verfahren  ein.  Ein  vermogender  todfchlager  brauchte 
fchweilich  auf  Tolche  art  fein  gefdilecht  aufzufordem, 
es  kara  ihm  von  felbil  zu  liilfe :  das  redit  hatte  er  aber 
auch  dann,  glaube  ich,  deiTen  theiliiahrae  zu  begehi-en. 
Die  altn.  filte  wird  Nial.  cap.  124  erlautert,  von  einem 
fymbol  ill  keine  rede ;  als  die  gerdannenn  die  buBe  an- 
gefetzt  (gertj  Laben,  erbieten  lie  Ikh  felbit  die  halfte 
herbei  zu  fcLuffun,  ja  das  urollchende  volk  wird  er- 
mahnt  etwas  beizutragen  (nft  er  jiat  bcenarltadr  mirni 
till  allrar  alpjdu,  at  nokkuni  blut  geli  til,  f>Tir  guds  fa- 
kir. p\\  fvorudu  allir  vel).  Sdinell  wird  der  geldhaufen 
zufainuiengebracbt. 

Den  empfaftg  des  wergelds  fflr  den  erfdilagnen  ver- 
wandten kOnnte  man  eine  art  erbrecht  nennen ,  doch 
nach  anderer  folge,  als  Ge  in  gewohnlicber  erbfchaft 
llatt  findet.  denn  der  nflcbfte  erbe ,  fcbeint  es ,  fchloB 
nicht  geradezu  die  entfernten  aus,  fondem  das  ganze 
gefchlecbt  **)  machte  fofort  feinen  anfpruch,  wenn  auch 
auf  ungleiche  theile  geltend.  Das  war  htichst  billig,  da 
anch  die  fehde  und  rncbe,  fo  wie  die  bezahlung  der 
geldbuBe   auf  alien   verwandten  lallete.     Die   altfchwed. 


*)  matt  vergl.  die  ordnung  mit  der   beim  empfong  des  reipas, 
1.  Tal.  47. 

**)  wie    i'choD    TacituH   I'agt ,    recipit    fatiefactioDem    univ^r/a 
4omt*$. 


vcrhrcchen,    buOc     iodtung  durch  Mere.  6G5 


\ 


fi  de.  aniirialibuB  fiibito  cahaUus  caballnm  Occident  aut 
hos  bovem  jiercunbrit  aut  canis  uiomorderit,  ut  debili- 
tetur,  ipjmn  anhtml  aut  cania  per  quern  daiunuiii  vide- 
tur  adiiiifl'uin  ^  tradatur  ilti ,  qui  damnum  jiertulit.  I. 
burg.  18,  1.  Das  alara.  gefetz  bewillii^t*  wenn  pfo.rd, 
rind  oder  eber  todten,  (janges  weo^eld:  ft  cahalUis, 
porcm  aut  hos  hominem  Occident,  totum  werigelduni 
(domiuus  ejus)  folvat;  li  ffrvus  (occiTuh)  fuerit  medium 
invttuiu  folvat.  I.  lO:^.  Uitilichttich  des  hundes  aber 
heiRt  es :  Fi  cams  alieims  honiiiitm  occidtrit ,  medium 
weregildum  folvat  (douiinus  ejus),  et  Q  tatum  weregi!- 
duin  tjuaerat  (h**i*es  occifi) ,  omnia  oilia  fua  daudantur 
et  per  unum  ojiium  jemper  vitret  et  exeat  ^  et  de  dlo 
limitare  novem  pedes  lu/pendatur  (canis)  usque  dum 
tolus  pfUrcfcxit  et  ii/i  putridiis  cadat  ei  offa  ip/ius 
ihi  javeant  et  per  alinm  oftium  uon  iutret  nee  eareat. 
et  ii  canem  iudo  jactuverit  aut  jm.u"  alium  iiHium  intra- 
verit  in  cafaui ,  ipiiuu  were^iiUlum  medium  reddat.  1.  10"2. 
Sicher  eine  verfU^un*^  des  lnkhlV.eii  alterthunis.  der  ver- 
wandte  des  getiidteten  J'oll  lich  mit  lialbem  wergeld  be- 
gnUgen ,  fordert  er  das  gauze ,  To  wird  ilnu  ( fUr  die  an* 
Here  halfte,  wie  bei  den  Frankeni  der  hutid  ausi<:eliefert, 
den  er  aber  iiber  feine  haustbur  uufliftn^cn  iimB  und, 
bei  verlull  des  in  ^eld  empfanjiuen  balben  wergelds, 
nicht  abiiehmen  noch  zu  einer  undern  tbUre  aus  und 
eingehen  darf,  bis  das  thicr  verfault  und  die  knochen 
herunterfallen.  geHank  und  widi'iger  anblick,  die  ibm  das 
ganze  haus  verleidet  baben  wttrden ,  follten  den  bethei- 
ligten  iui  voraus  beweKeu,  feine  forderuiig  bei  der 
halfte  bewenden  in  laUen.  Was  aber  das  wicliti^He  ill, 
der  aiaumnnilV^hc  rechts;.;ebraurh  hiln^t  lichtbar  mit  ei- 
nem  aUnordilchen  zufauauoM ,  wefentlicher  verfcUiedeu- 
heit  beider  unj^eachtut.  namlifb  die  rede  ill  nicht  von 
tddtendem  bund,  ft^ndern  von  todteudem  kuecht,  man- 
cipia  gelteu  jedoi'li  don  Uiieren  gleich,  und  was  spftter 
fUr  diefe  recht  ill,  kann  es  IViiher  fiir  jene  gewefen 
fein;  ferner,  dem  berm  des  knechts  liegt  verbindlich- 
keit  ob,  das  gauze  werj;eld  (40  mark)  zu  zaLlen ,  zahlt 
er  nirht,  lb  Toll,  und  dies  ill  die  hauptabweichung ,  «Aw 
der  knecht  an  die  haustbiire  gehangen  werden,  bis  er 
fault  und  abfallt:  baut  er  ihn  berunter,  fo  zablt  er  die 
40  mark,  des  gefetzes  worte  lauten :  nu  vil  egh  bondin 
b5ta  firi  ban  i  thingum,  tha  fkal  dom  a  tbingi  taka  til 
as ,  at  taka  ekevidhm  ok  hittda  um  htds  thrdlinum 
upJidngia     vidh    Udi^lulpa     bondans,       hugger     fiir 
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fpiel  I,  burg.  27,  10:  fi  quis  ingenuus  vomerem  fnrto 
abHulerit,  duos  bovcs  cum  jundura  et  adparatu  antiri  do- 
mino tradere  conipellatur. 

2.  der  alten  viehhujjen^)  ift  f.  587  meldnnf:  gefchehen, 
es  inuBle  oft  mit  Ullcken  von  ausgezeichneter  fdrbnng  **) 
und  griiBe  vergoUeii  w<?rden,  nelleicht  wei!  es  fo  alt- 
hergebracht  war,  uiigefahr  wie  geldllrafen  in  veraltetcr, 
I'eltner  luiinze  vorkomiuen.  Einen  beleg,  wie  die  zahl 
des  viehs  nach  dem  vergehen  finiilich  ermeBen  wjrd, 
gibt  Dietuiar  von  Merfeb.  2,  22 :  ob  haec  Caefar  augu- 
ftus  mafcule  fuccenfens  Alberto  per  epiftolaui  mandavit 
epifcopo,  lit  tot  fibi  equos  mitteret,  quod  dud  campanas 
fonarft  vel  quot  lurenms  accendi  ]>raet'i*[)f'rit.  in  diefem 
beifpiel  freilich  iiur  iibertreibende,  miaufefiiiirbare  fonnel. 
Bei  einigen  gerichten  erhielt  lich  lange  die  abgabe  von 
pchtodnfiiQen  oder  hihiern  als  einer  mulcta;  fcultetiis 
de  planis  et  fiinplicibus  emendis  rccipict  duos  pedes  por- 
cinos  vel  duos  pullos  .  .  .  quiriinque  juramento  expur- 
gandus  fuerit  et  rclaxationem  juramenti  ab  actore  aCTe- 
cutns  ftierit,  rcultetus  vero  relaxare  et  hipportare  ipfum 
gratis  noluerit.  reus  duos  pedes  pm^dtws  ei  dabit  vel 
duos  puUos.  Liebe  nachlefe  zur  bid.  Henrici  illultr. 
marchion.  mifn.  (a.  125G);  von  fchlechten  u.  einfeitigen 
bufien  fol  er  (der  fehultheiS)  xwei  Jiiirver  oder  ncehn 
fchvcmnfiiflc  oder  davnr  einen  nenen  t^rofchen  nebmen. 
ch.  a.  1470  bei  Haltaus  16(5:1. 

3.  vorzfiglicb  merkwllrdig  lind  tlie  gdraidebufieu.  Auch 
fie  dauerten  bis  in  fpatere  zeit  fiir  eiuzelne  beftimmte 
falle,  naiuentlich  war  in  Sachfen  bergebracbt,  dafi  frauen 
leichtere  vergelien  mit  einem  fack  volla'  haber  abbttBten: 
wo  fieh  mm  weibespertuneii  mit  einander  fchelten, 
fchmaben   oder   fchla^en    wttrden,    die   foUen   hinfUro  u. 


*)  der  su  earn  men  hang  der  buBe  und  fUhne  mit  dem  opfer 
Uflt  nicht  sveifela,  daB  auch  heKiehungen  zwiTchen  den  fabn 
und  opferthieren  der  Griechen  oder  ROmer  und  unlern  wergeldern 
in  vieh  oder  gotraide  vorhanden  And.  Der  unvornUzUcho  tod- 
Tchl^er  maAe  z.  b.  den  HJlincn  einen  tcidder  zur  fubne  darbringon: 
n  quis  bominem  libcrum  dolo  foiens  morti  duit,  paricida  efto,  fi 
iniprudena  fe  (line)  dolo  malo  oocifit,  pro  capite  occifi  et  natis 
ejus  in  coucione  arieiem  iubigito.  XII.  taf.  7,  13. 

**}  mulcta  pro  injuria  regi  illata:  reus  TolTat   centum  vacoas 

tro  qualibet   centuria  et  cum   fingulis   centenis   unum  tauram  aw 

"iittf   ''fju  pra«ditum   cum  rirga   aureu   ejusdem   cum    rege  longi- 

tadinis,    magnitudine    digtti    ejus   minimi    et    craHifcudine    ungnis 

aratoris,  qui  per  novem  annoa  araverit.     Wotton  1.  Wall.  1,  B. 
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tkifi  er  bediimhet  odcr  behufet  werde  und  dem  kleger 
ein  jahrlang  den  hof  bewachen  *)  und  der  herren  wil- 
len  machen  (d.  i.  dem  landeshorrn  noch  einen  fredua 
erlegen).  I^iinebur^'er  marfchret'htaprol.  von  li»02  (annah 
der  braunfchw.  liineb.  kiirlande  8,  1 40 ) ;  f loge  edder 
huwe  einer  den  aiidern  line  ja^jthunde  edder  winde  to 
dode  —  de  olden  feden:  !ie  frhiilde  den  trludhund  mit 
weten  edder  roggen ,  den  jagthund  mit  hafcm ,  up 
den  hop  gefetUt  u.  in  de  hiige  dat  de  fwang  ein 
quartier  blot  fetoe,  bcgcten  u.  bedecken  ii.  to  bote 
geven.  dat  erile  hebbe  ik  horet  crkennen,  dat  ander  ^a^- 
gen.  Rugian.  cap.  93.;  du  folt  aber  wiflen,  daa  das  nar- 
rentheidinge  (hid ,  welches  etliche  fagen ,  daB  wer  des 
andern  hund  tudt  fchlegt,  niuS  ihn  feinem  heim  mit 
/fl  vid  wciei-H  gelten,  dafl  man  ihn  befchutten  nidg^ 
alfo  daU  er  ti«c/i  der  Idnge  von  der  erdeyi  aufgehan- 
gen  fei,  glolTe  zu  Sfp.  3,  49.  In  folgender  ausfage  fcheint 
diefe  tradition  verwirrt,  da  lie  Ilatt  auf  den  geU3dteten» 
auf  eiiien  frhaden  thupiulen  hund  bezoiren  wird:  clege- 
rin  fagt  es  fei  ein  alt  HoUorrerlit,  welches  allzeit  To  ge- 
furulen  werde,  wie  lie  von  alteii  leuthen  beht'htet  wor- 
den,  das  wer  einen  hund  hat,  fo  Ichaden  thuet  u.  ie- 
I  mand  gehiBen  hat,  der  fchal  denfelbigen  bei  dem 
fchwamc  aufhmigen  u .  mit  weuen  begiffien ,  das 
wirM  hirhtes  von  dem  hnndc  fchen  htu  und  fothaner 
weize  u.  hund  gehor  darnach  dem  befchedigten  zu.  Hol- 
lerlander  guhgrafenprot.  von  1004  (Gildemeiiter  beitr.  2, 
259.  2G0.(  Ein  lebendiger  Inind  wUrde  iich  nicht  fo  he- 
fchtltlen  laAen  und  die  annahiue,  daft  man  ihn  vorher 
gettidtet,  dann  beiVhiittet  und  J'aninit  dem  getraide  dem 
beCeliadigten  zugetheilt  babe,  ill  viJllig  unwahrfdieinlich, 
weil  ftir  den  biB  des  bunds  diefe  buBe  viel  zu  hoch 
ware.  Da8  wird  auch  durch  die  iiberrafchende  einftim- 
mung  fremder  rechtsgebrauche ,  die  nur  von  verbuliung 
des  getodteten  thiers  reden,  beftfttigt:  fi  quis  felmn  hor- 
rei  cuJlodem  vel  occiderit  vel  fiirto  abltulerit»  f'dis 
fximma  caudii  fulpendatur ,  capite  aream  mmtdam 
ei  plamim  utfiftgentey  vi  in  earn  grana  tritici  effun- 
detiiur  f     ttsque    dum    fummitas     caudae    tritico    cooperia- 


b 


•)  diefer  tug  findet  fich  auch  in  den  fchottifchen  lUtuten 
kOnig  Davids  2:  fi  qais  injuae  et  contra  legem  alteriua  canem 
interfecerit.  rigilabit  et  cuAodiei  ejui  firoarium  per  annum  et 
diem.  Skeoaei  rcg.  majeftaa  Scotiae  p.  51.  Den  mt/tAai^en  lieiBt 
was  den  hof  bewachen,  vgl.  miftbella  gramm.  2,  484. 
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name  zeigt,  llieg  in  den  ttuU  und  ting  tifche.  eines 
taga  faB  er  am  ufer  und  verzehrte  blinzaugelnd  einen 
lachs,  als  drei  wandernde  Afen  Odinn,  Loki  und  Hoe- 
nir  des  weges  kamen,  Loki  fah  die  Otter  litzen,  griff 
einen  (Yein  und  warf  He  todt.  froh  ihres  fangs  ftreiften 
fie  dem  thiere  die  haut  ab  und  zogen  weiter.  Aber  am 
abend  nahiuen  (ie  herberge  grade  in  llreidinars  liaus 
und  zeigteii,  nichts  von  Otrs  verwandtlVhaft  wiliend, 
den  waidfang  vor.  Alsbald  erkannten  Hreidmarr  und 
feine  Tohne  den  balg,  legten  hand  an  die  Afen  und  be- 
gehrten  fidrlaufn  (lofegeld),  welches  darin  bellehen 
follte  y  daii  der  ganze  balg  inwendig  niit  rothem  gold 
ausgcfuiU ,  aufgerkhtet  und  auswendig  >Yieder  mit 
f/ohl  suijehuJU  wilrde  (at  fyUa  otrbelginn  ined  jrulli  nk 
hylja  utan  med  raudo  gulli.  Siem.  180;  at  fylla  bfl- 
ginn  af  raudu  gulli  oe  fva  hylja  hann  allann.  Snorri 
p.  136.)  In  der  gewalt  ihrer  feinde,  muBten  fich  die 
Afen  den  ani'atz  j^efallen  laftoii,  fandten  Lnki  aus,  das 
gohl  herbeizufciiiitfen  and  hegaimen,  als  er  es  gebrarlit 
hatte,  zu  fiillen  uiid  zu  hQllen.  Aefir  trado  upp  otr- 
belginn  ok  reifio  d  fair ,  pA  fcyldo  |)eir  hlada  upp 
gullino  ok  hylja.  Als  lie  gehiillt  batten,  gieng  Hreid- 
marr znni  goldhanfpn  und  befchante  ihn,  er  fab  ein  ein- 
ziges  unbedecktes  barthaar  hervorragen  und  verlangte, 
dali  es  iiofh  gehiillt  wUrde.  das  gold  war  aufgegangen, 
Odinn  mulle  einen  kollharen  ring  hcrgcben,  den  er  gern 
beluittBn  liJUte  und  niit  ibm  das  haar  zudecken.  Diefer 
mythus,  in  leiden  edden  auf  verfchiedne  weife  erzfthit, 
auch  bei  Samund  nur  in  profa.  aber  in  folcher,  die 
nothwcndigen  finn  zwifchen  liedem  ergftnzt,  fcheint 
mir  uralt  und  bietet  die  merkwilrdigflen  beziehuiigen 
dar.  Er  hat  fogar  poetifche  namen  des  goldts  berbei- 
gefiihrt,  das  die  fcalden  ofrgiold  nennen  oder  Afa 
nauiigioki  Jene  weistliiinier  reden  bloB  vom  begieften, 
bedecken,  d.  i.  huUcn  des  hundes,  die  itelle  aus  Brand- 
krolTaJj^ttr  umgedreht  bloft  vom  fiilhn  des  ochfenbaigs ; 
hier  beim  Otr  erfcheinen  beide  weifen  verbunden ,  eril 
fiillm,  dann  hullcu.*)  Beim  hilllen  laBen  alle  andcm 
Hellen  das  thier  am  fchwanz  nehmen  und  die  fchnautze 
den  boden  beriihren,  hier  wird  die  otter  auf  die  fuiJe 
und   der  kopf  nach  oben  gerichtet   (reifa  a  foetr),   daher 


*)  die  MUa  und  fUUe .   noch  heute  formel  \   mhd.  UMUtet  and 

9rmUt.    Maria  188. 
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mit  gold  zu  bedecken,  als  den  lebenden  hund  mit  wai- 
zen.  Almoin  1,  20  wollte  die  hge  wahrfcheinlicher 
machen,  wenn  er  lich  ausdriickt :  Theodoricus,  utrius- 
que  partis  agnita  cauTa,  llatuit  ut  iegatus  Franconim 
equo  afceiifo  ante  fores  palatii  regis  Alarici  Rans  eleva- 
tam  teneret  hallam  manu,  fuper  quam  Alaricua  et  Go- 
thi  eo  usque  cupiam  jacerent  nuiiini(»ruin  argenti,  qno 
usque  fuirnnitas  operiretur  conti,  quomm  fujuma  foli- 
dorum  ad  dominium  deveniret  regis  Francorum.  Es 
lafit  fich  eher  denken ,  daB  bloB  um  die  von  dem  reiter 
gehaltene  lanze  ein  haufen  geldcs  aufgel'chlittet  werde. 
Nichta  delloweniger  iJl  eine  folche  deiitung  falfch  and 
die  wahrheit,  Theodorich  mag  nun  den  ausfpiiich  ge- 
than  haben  oder  diefer  vSllig  fagenbaft  fein,  bricht  aus 
der   fache  hervor.    leh    bezweifle  nicht.    dafi  es  bei    den 


Gotben  in  friiher  zeit  reditsbrauchlich  gewefen,  den 
leichnam  des  erfiblagnen  helden,  ami*  feinem  (getodteten 
Oder  lebeudig  fellgebuudncn)  pferde  eiTichtet,  mit  edelm 
getraide  /u  befcliiitten  *")  and  fo  zu  verbftBen.  Der  dem 
todten  in  die  hand  gebundne  hohe  fpeer  bezeichnete 
dann  den  gipfel  des  herrfs  (wie  bei  den  thieren  die 
fpitze  des  Ichweifs  oder  des  fchnautzhaars)  und  der  fo 
gethQrmte  htdie  waizenhaufeii  niuB  ein  Jlattliches,  der 
woblhabt'tiheit  des  alterthunm  angeuieflenes  wergeld  ge- 
bildet  haben.  Ebe  ich  noch  einen  waizenberg  aus  dem 
recht  des  mittelalters  zur  befUtigung  anfUhre,  iJl  einer 
andcrn  ahnlichen  auumittelung  des  wergelds  zu  er- 
wahnen. 

7.  in  liedern  and  uhronikcn  gefchieht  es  nicht  felten, 
dafl  die  dargebotne  vergeltung  und  fiihne  ermefien  wird 
nach  dem  gewkht  des  todten,  gefangnen  oder  kranken, 
ja  dies  verfahi'en  gilt  aueh  fiir  einzebie  glieder.  Hier- 
her  gehort  ichon  das  griech.  x^worii  iqvaaad^cu  II.  22, 
351  das  einige  fiir  aufwigen,  andere  fiir  loskaufen  neli- 
men,  es  erinnert  auch  an  bedecken  (vgl.  iqviia,  decke); 
in  einem  fpanifchen  volkslied  ((ilva  p.  223): 
U  tu  lo  tienes  prefo,  a  oro  lo  pcfaran. 


*)  fuUtn  w&re  an  meufcfaea  nur  denkbar,  infofern  die  kleider 
des  todten  mit  gold  ausgellopft  wurden.  woboi  mir  eine  Aelle 
ftas  Wippo  (PiAorius  3,  472)  einfULlt:  ibi  rex  Cbaonnidus  maxi- 
mam  munificentiam  in  quendam  rauciatum  t^utonicum  more  fo* 
lito  odendit,  cui  pea  cum  magna  parte  fupra  talum  in  pugna 
penitoa  abfcindebatur ,  cujus  ocreas  de  corio  factas  rex  afferri 
praecipiena  utramque  nummis  jujjit  impUri  et  fuper  ffrabatulnm 
fauciati  militis  juxta  ilium  poni.    Eine  alterthamlicbe  giiQd^TbM&e. 

Grimm's  D.  R.  A.   3.  Aiu^.  \3  u 


»mmMwmf^%jMm  ^ 


al$    Lueheig  gtwtfen^    maci 

neunfaehen  geldbnfte  (oben 
nt  4383: 

Til  gewis  foltn  des 
der  dich  mit  fjoldc 
da?  ich  e?  dafure  nin^ 
wat  vergoeding   wy  den    h< 
hem  prefenteren   fyn  foons 
like  gefteentens   op  te  wegt 
Liuibiiry;   cap.    51.  52;   dum 
hujusniodi   litigando   profei|U( 
auro  argenkivCj    quantum    fi 
fxiaret,  redimeret,  non  fore 
ap.    Muratori    col.    764 ;   CI 
delTen    fohn    erkrankt    war , 
gebeine    des  heil.    Martinus   b 
toque    ad  filii  jut  pondu$   tn 
cum  fepulpri,    Gi*egnr.  turon. 
eiii  vatermorder  foil  Gch  mit 
fchwer  ill,    mit  fo   vie!  plber 
gen  kOnnte,   lufen.    Micralius 
fi    quis    ei)ifL'Oi)um   occiderit, 
duiu    ftatura    ejus«    et   quod   \ 
turn  donet,   qui   euni  occidit, 
donet    aliam    pecuniam ,    man* 
qnic(|uid   habet  usque  dum  in: 
habet    tantam    pecuniam,    fe 
tradat  ad    eccleQam  itlam  in  J 
dimere  poffit. 
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8.  znweilen  ill  endlichf  ohne  die  idee  von  hdllung  oder 
abwagung  des  leichnams,  bloBe  irfullung  eines  bezeich- 
neten  rautm*)  oder  dazu  aufgefchlagnen  geriijles  das, 
was  den  betrag  des  lofegeids  ermittelt.  Hierauf  mochte 
ich  das  bild  eines  diehters  des  12.  jh.  Ziehen  (Maria 
p.  37): 

fwer  dir»  herre,  niaB:5e 

difen  irdifken  gibel 

hohe  M  unz  an  den  himel 

mit  rMguldh\e^v  Ipelten^ 

der  emnohte  dir  da;;  Idnt  niht  vergelten. 

was  fpcUe  genau  iJl,  weifi  ich  nicht,  ea  muS  aber  ein 
werkzeug,  brett  oder  llange  fein,  vgl.  a.  Tit.  85  und 
das  goth.  fpilda  (tabula) ;  an  folche  fpelten,  glaube  ich, 
wurde  das  weri^eld  bofelli^t  oder  auf^ohangcn.  Der 
Sfp.  3,  45  bewahrt  una  fol-^^ende  merkwurdige  angabe: 
der  dagewerchten  weregelt  is  en  larch  vuL  weites  von 
twelf  rtiden,  alfu  iewelk  ntde  von  der  anderen  Jla  enes 
vedemes  lang,  iewelk  rude  fal  hebben  twelf  negcle  up- 
wart,  iewelk  nagcl  fal  von  dem  anderen  Han  als  en 
man  lang  is  bit  an  die  fculderen,  dnrch  dat  man  den 
hatch  geboren  inoge  von  nagele  to  nagele ,  iewelk  no- 
gel  fal  hebben  twelf  hudele,  iewelk  budel  twelf  /(7n7- 
linge.  Sicher  ein  uralt«s  wergeldsgeriille  **J ,  innerhalb 
ausgefullt  mit  weizen,  fein  umfang  beltimmt  durch 
zwOlf  ruthen  in  fadenweitem  zwifchenraum  and  jede 
ruthe  zwolf  nagel  hoch ,  jeder  nagcl  mannslang  Qber 
dem  andern  \  ein  fokher  yetraideberg  muB  noch  den 
iibertretten,  der  auf  den  reiter  zu  pferd  geichtittet  wird. 
es  follen  aber  noch  zwulf  beutel  an  jedem  nagel  hangen 
und  in  jedem  bBUtel  zwulf  fchillinge  fein.  Rechnet  man 
bloB  diefe  fchillinge  in  1728  beuteln  an  144  nageln  fo 
fmd  ihrer  20730,  und  es  liegt  am  tage,  daB  ein  folches, 
das  wergeld   des  freien   mannes  beinahe  60  mal   iiber- 


•)  Atabaliba  TerhieB  dem  Pizarro  zum  Wfeyeld  fo  viel  goldea 
aufzubriogeu,  als  das  gemacb,  worin  fich  dor  gefangne  k^Juig 
befand ,  fo  tceit  er  mil  feiner  hand  in  die  hUhe  reichen  kOnnU, 
faBen  vfirde ;  hiernach  ward  an  der  wand  ein  rother  ftricb  ge- 
Kogen  und  die  Pemaner  tragen  ^old,  kruge,  becber  und  gef^Be 
Ton  alien  feiten  ber.  KfiiiereB  in  Francifco  Lopoz  de  Gomara 
hill,  general  de  las  Indias.  Amberes  1554.  8.  cap.  114.  fol.  151 
und  In  Happel  rel.  our.  3,  759. 

**)  das  rcbon  die  seichDer  des  Sfp.  in  keiaeni  bild  anfcbanlich 
20  macheu  wagten. 

Uu'2 


eine  bemerkt,    dafi  man    ficb    e| 
drofrhen,  norh  im   ^eilrOhde  fleck 
ken  hal)(>;    eine  andore  fa^'i:    vem 
in    <Mn(;m    fchr  aUc»   Inch    ausjrel 
diefe   fiagrl    fmd    K^weft    rufen   u 
cine    fchi<:iit   weizens,    erillich   vo 
lanf/    tier    man    ins    an    die    jdiu 
denn  widor   weizen   daratif  gele.^^t 
der   man    lan^  /^ewell   u.   denn    al 
ub(rr    di'ii    wuizpn    horauB    pereiclit 
licutfl  ^'clijint^M'n    aln  an    oincrn    na 
lun^rit  ri(  litJK  Hnd ,   lal'^e  icii    dahiu 
fcbeint   es  wnbr/uiuhnR'n ,   daQ  \\\ 
2,  1  gernde   boirn  wor^^'ld   dcr  tech 
Kilt:   ruada   dititiir  apiid  Saxones    ( 
tniuin   C'XX    folidi.      ulle   dici'e    zah 
I'id,    240,     wor^t^ld     dt'K     edfln    14 
firion    ini  Sfii.  HCn    fI'jo><3)   undi 
ber^M   wiodt'i'UMi    dns  /wiilAiuadrat  j 
conipontion  dcfl  nobilis.    /ufammenl 
keiinbar. 

Fr  Ini^  in  dor  (inncsfirt  utiferer  tt 
foirrlirbo  htirullun^^en  hiUiuen  oder 
1111(1   liti    luit  ll'limuck   /u    bebangen. 
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ein  beifpiel  aus  dem  btidinja^er  weisthum  geben.  die 
h(kh(le  huficy  welche  dem  fnrllnieiller  zu  entrichten  ill, 
foil  bellehen  in  einem  frankifchen  fuder  weins  und  aw/* 
jeden  reif  einen  weiften  becher ;  bei  vollllandiger  auf- 
zahhing  werden  auch  rdiillinge  in  jedem  becher  vorge- 
kommcn  fein,  wie  durch  ein  andres  weisthum  (oben 
f.  3S1)  bellatigt  wird.  Diefe  beoher  auf  den  reifen  und 
fchiUinge  in  den  bechem  gleichen  den  ntchlifchen  nftgeln, 
beuteln  und  fchillingen.  Hemerkenawerth  fcheinen  endlich 
bier  die  verfe,  in  welchen  Angantyr  feinem  bruder  Illtidr 
zwar  nicht  bufie,  fondeni  einen  theil  der  erblchaft  an- 
bietet  (Hervararf.  p,  192): 

rek  muji  bioda  per  iti\ir  veigar 
ok  fiold  meitlma^  fem  framaft;  tidir; 
tolf  hundrud  gef  ek  per  manna,  1200  mara, 
1200  fkalka  peirra,  er  fkiuld  bera. 
manna  gef  ek  hveijmn  margt  at  piggja, 
iney  gef  ek  hverjuni  manni  at  piggja; 
meyju  Ipenni  ek  hvcrri  men  at  luiJfi^ 
mun  ek  nm  pik  fitjandi  filfri  vela, 
e>in  (jdmjandi  pik  guUi  fleypa^ 
jva  a  alia  vcga  velfi  battffor, 

man  erkennt  auf  welche  weife  im  alterthum  gezaiUt 
wurde^  mit  knechten,  magden,  halsbandem,  gold  und 
filbergerath  und  roUenden  ringen. 

G.  Scheinhufien. 

Unfreie,  unebrliche ,  verftchtliche  leute  haben  auf  gar 
keine  genugtbuun^  anl'pruch,  oder  nur  auf  fpattifche 
und  ganz  geriiige;  lie  waren  im  gninde  rechtlos,  jeder 
durfte  fie  ungeahndet  beleidigen.  Solche  find:  pfaffen- 
kinder,  huren,  gaukler,  fpielkute,  kempfen  (iui  land 
herumziehendc  kunllfcchter),  Ichwerer  verbrechen  iiber- 
wiefene.  campiouem  (fine  compofitione  occidere  licet). 
1.  Frif.  5,  1 .  Welches  wergeld  den  dagewerchfen  ge- 
fctzt  war,  ill  vorhin  verhandelt  worden,  ihre  buBe  find: 
iwejit  wiiUenr  hantfcho  und  e  en  mesgrepe.  Sfp.  3,  45. 
Femer  ebendafelbll:  papejikindere  unde  die  unerht  ge- 
boren  (in,  den  gift  man  to  bote  en  vuder  homves  al/e 
twene  jarge  offen  getien  mogefi.  jpeUuden  unde  alle 
den,  die  Fik  to  egene  geven,  den  gift  man  to  bote  den 
leaden  enes  maiines.  kemj^en  u.  iren  kinderen  den 
gift  man  to  bote  den  hlik  von  erne  kampf/cilde  jegen 
die  lunnen.     Iwene   be/nten    u.    en    /chere   is    der    bote> 
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br&utigam  feine  braut  nicht  reine  jangfraa  findet:  fed 
fi  ilia  feipfam  purgare  uoluerit,  camiQa  ejus  inguinuza 
tenus  dilacerabitur  et  jnvenrus  anuiculuSj  cauda  prius 
Uftcta ,  in  manns  ejus  tradetur ,  quern  fi  per  caudam 
tenere  potuerit,  pro  parte  dotis  fuae  accipiet,  fin  autein 
detinere  nequiverit,  nihil  accipiet.  Und  dann:  h  tauri 
trimi  caudant  detonfam  et  feho  inunctam ,  per  70- 
nuam  vinUncam  immijlam ,  pcdibus  litnini  enntxiV, 
manibm  prehendetui  detinere  potuerit,  licet  tauruB  a 
duobtcs  h^minibus  utrhique  llimtdis  urgeatur ,  pro 
fuo  habebit  in  compenfationem  ob  infamiam  \*iolatae  pu- 
dicitiae;  Ha  aliter,  habebit  tantum  febi,  quantum  mani- 
bus  adbaeferit.  Wotton  2,  42.  43.  vgl.  Probcrt  p.  132. 
133.  Scheinbujie  ill  ferner  das,  was  in  gewilTen  fallen 
fOi'  den  todfchlag  deflen  eutrichtet  werden  foil,  den 
man  zu  todten  berechtigt  ill;  ein  folcher  hieii  altn. 
obotamadr  (imimne  necaadus)  Kgilsf.  737.  So  darf  der 
hausherr  den  in  fein  haus  einbrechenden  frevler,  der 
ehuiann  den  auf  der  that  betretenen  ehbrecher,  der 
verwandte  den  in  bann  gethanen,  vogelfreien  mSrder 
feines  magen  ungellraft  todfchlagen.  Zum  fchein  legt 
er  eine  geringe  miinze  oder  einen  haneiihopf  auf  den 
leichnam  u.  weiter  kann  keine  genugtbuung  gefordert 
werden.  Item,  is  ill  ein  landrecht,  wer  es,  das  der 
fchedelich  man  ver/alit  were  mit  filer  u.  mit  brant,  fo 
enmochten  dan  alle  magen  des  doden ,  binnen  achtex 
fuJlerkinder ,  den  misdedigen  man  flan,  u.  flugen  fi  ine 
doit,  li  mochten  lich  des  enweren  mit  tier  pfening  u. 
mit  dem  wapenj  domite  11  in  flugen  u.  fulen  die  pfe^ 
ninge  u.  die  wapen  kgen  off  fine  bor/l;  hetten  li  der 
pfeninge  nit,  Q  mochten  phant  daroff  legen,  die  alfe 
gut  vor  weren  u.  weren  des  quit,  ledig  u.  lois,  als  die 
funn  ofiget  u.  der  wint  wait  u.  der  regen  fpreit.  Bodm. 
627.  628;  desgleichen  wer  in  feinem  haus  iiberfallen 
die  hausfucher  erfchlagt,  zahlt  blofi  vier  pfennige  fUr 
einen  jeden.  daf.  628  art.  72 ;  fo  jemand  bei  nachte  ei- 
nen in  feinem  haufe  wiirde  finden,  dem  he  nicht  be- 
fcheden  hedde  u.  des  hnfes  beiitzer  denfelben  alfo  vort 
darover  Jlraffen  wurde,  dat  he  im  nit  na  enliepe,  mag 
de  hushelder  en  hoel  unfer  di€  foelen  delTelvigen  hu- 
fes  untergraven  u.  unter  der  foelen  hertreken  u.  legen 
ihme  enen  crtt^j^fening  o;>  fiti  borft ,  damp  fal  wieder 
keine  &ake  gahn.  Benker  heidenr.  §.  25;  den  der  einem 
gewalt  thut  auf  dem  feinen  foil  der  hauswirt  todfchla^en 
u.    untcr    dem    julle    ein    loch    graben    a.    aiehen   den 
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bedeutiuiR  reprebenfio,  reprehendere,  corripere  (vgl. 
HaUaus  1752.  1753),  in  ahd.  denkmalem  hab  ich  fie 
noch  niclil  gelefen,  auch  niangelt  ein  agf,  Itra'pan  oder 
altn.  llrapa;  das  fchwed.  dan.  und  felbll  ifland.  llraffa 
ill  ofl'enbar  ana  d«m  hocbdeutichen  entlehnt. 

4.  das  ahd.  wr/j,  ralid.  wi^e  Id  fnpplicmm  und  hollen- 
Ilrafe  hieR  hellawi/^  altn.  hehiti,  dns  im  fcbwed.  hel- 
vete,  dan.  helvede  jetzt  den  bloBeii  begriff  von  hcJile 
auHdriickt.  daB  der  a^f.  vUe  anfter  fiippHrium  ancb  den 
finn  von  obrigkeitlicher  bufie  hat,  ill  f.  057  gezeijft. 

5.  eine  verbreitete  benennunj;  war  ahd.  haramfcaray 
altf.  hanafcara,  agf.  hean^ifceart,  das  ahd.  verbum  /la- 
ramfcaron  fcheint  fafl  fynonym  mil  reffan  und  heiBt 
gleichfalls  percutere,  flagellare.  fcara  ill  autiage.  herrn- 
auflage ,  frnhne  {oben  f.  317),  hannftara  folglich  was 
zur  pein  und  qual  (von  der  obrigkeit)  auf'crUgt  wird. 
Auch  die  frank,  capitularien  kennen  das  wort:  aat  ilium 
bannrnn  perfolvant  aut  aliani  hannijcaram  fuJlineant. 
Georg.  1 428.  1 822 ;  aiidere  lat.  urk.  geben  artnijcaray 
die  langob.  gefetze  Lothors  43.  harnilcara.  Im  12.  13. 
jh.  koinmt  der  ausdruck  zwar  noch  vor,  fangt  aber  an 
felteii  m  werden:  wette  dem  knnige  fine  Ji/jinijcar 
cod.  pal.  301.  3^*'=;  der  tiuvel  hut  in  der  geraht  niir  ze 
eiiier  harm/char.  Gregor  1 123 ;  der  herre  mit  der 
hiirnjchar^  dem  die  rotte  zu  tragen  auferlegt  war.  Trill, 
13177.  Einige  fjifttere  belege,  naraentlich  ein  cOlner 
hurl  char  engmchi  fuhrt  Haltaus  824.  H25  an,  der  nur 
auf  die  ganz  fallcht!  abloitiing  von  haar  und  fcberen  ver- 
fallen  ill.  Man  darf  (kh  unter  harmfchar  keine  be- 
ilimmtc  Itrafe  denken,  es  kann  von  jeder  gelten,  ob- 
gleich  es  einzelne  urkunden  vorztiglich  auf  die  geifehmg 
und  das  hund  oder  fatteltragcn  bcziehen. 

6.  feme  (genauer  feme,  nach  einem  reim  za  urtheilen) 
fcheint  znweilen  Urafe,  zuweilen  (Irafgericht  zu  bcdeu- 
ten;  dk  (leilen,  wo  diefes  wort  feit  dem  12  jh.  vor- 
kommt,  finden  Pich  gefammelt  in  Wigands  femgericht 
Wel^phalens  p.  30«  und  in  deffen  archiv  I.  4,  114,  115. 
U.  1,  108.  109. 

7.  ahd.  anadoy  anto  (zelus)  ahndung,  andon  fculde  (pu- 
nire)  N.  Bth.  58. 

Wie  bei  den  buBen  konimt  bei  den  (Irafen  /land,  ge* 
(chlecfit  und  aUcr  in  betracht  Den  hiccM  treffen 
faflrtere  als  den  freien  und  er  wird  zuweilen  geHraft, 
wo   der  freie   bloli  biifit.     Einzehie  ilrafen   gelten   aus- 


J.  ixm^fi^  vf  C7V , 


U.      UJC     oil 


lebens   berauben :    in   den    alten 
aasgedrQckt,    morte    puniatur, 
mortem,  ntae  percalo  fetiatar  ai 
niatar   (1.  Saxon.  2,  10.    3,  I.  4) 
componat  (I.  bur;?.  2,  3)  ift.  nicht 
zu  beziehen,    fo  wenig  ala   das  h 
kopf  kolten,  an  den  hals  geben. 
fetze  braucben   zuweilen  dxepa 
mang  der  todesart:   voro  pat  lo^ 
drepa,    er    vaegi    mann    i    konftnJ 
cap.    171 ;    Oder   es    bcifit:    ft   f\ 
badhin  fcgh.    Upl,  manh.  13,  2.    i 
zelne  grau/ame  Urafen,    wie   dns  i 
ren,    das  tieifcbhauen   vom  fdiuldni 
von  der  bruit  waren  alte  rechufag^ 
vollllreckt.  j 

1.  Uiingeti,  gotb.  balian,  abd.  hahl 
die  alte  poefie  ill  reich  an  bild] 
diele  allgemein  verbreitete  todesarj 
die  luft  iiber  ficb  zurammenTchl 
bauen,  den  dUrren  haum  reiten;  ^ 
42.  Durch  alle  deutfchen  muiM 
gotb.  galga,  ahd.  ^aigo,  altn.  gald 
vom  aufwiiiden ,  auffchnellen ,  auj 
•^ipOHui  (arbor  fupplicii)  gl.  jun.  I 
Qf  eineu  boum  liahen  (gr.  Ruod 
■hen  an  den  ^A^^^^^Jj^n^^j^ 
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(limmter  ftelle,  oder  wenn  diefe  ausllarben,  eingeram- 
nielte  Hflmme  und  pfahle.  *)  Spatere  weisthiimer  fchil- 
dem  des  herbeifabren,  eingrabeii  und  enichten  des  gal- 
gens  aufs  genaulle.  Uber  die  Itelle  gibt  das  frief.  recht 
einige  auskunft,  es  beiBt  Af.  21.  bi  th&  wic  hongath, 
am  wege,  alfo  an  offeyier  heerfiralie,  und  Br.  147.  oppa 
enne  northhaldne  bdm,  auf  einen  nnrdwarts  gericht*- 
ten;  mitternacht  war  die  fchauerliche  feite,  der  nortb- 
halda  bam  gleichfam  die  arbor  infelix  der  rOm.  formel. 
Cic.  pro  C.  Rabirio  cap.  4.  vgl.  Macrobius  fatum.  3.  cap. 
ult.  Bekannt  ill,  daB  galgen  an  wegfckeiden  gobaut 
wurden:  an  div/,  gewicke,  da  die  erbangen  und  erf  la- 
gen  ligent  Beith.  291.  Das  fal.  gefetz  braucht  fUr 
galgen  die  ausdriicke  hargus  und  fxirca.  44,  9.  6*J,  3.  4; 
palius  44,  10.  Die  fchwed.  gefetze  unterfcheiden  oalge 
und  (iegl,  letzteres  fcbeint  palus  cum  rota,  nanilith 
oben  am  pfahl  wurde  ein  rad  befeHigt,  worauf  die 
leichname  der  hingerichteten  zur  fchau  lagen,  Ihre  2, 
764  erklart  jlrgvl  diirch  furca,  Biorn  l^'gia  durch  rola, 
Ich  finde  ftcil  aucb  in  deutfchen  weistlittmem:  fUret 
man  in  (den  niilTetJiater)  aus  zu  deni  gericht  auf  den 
berg,  genant  E.xenbuwel,  alda  fol  ein  fleyJ  ftebeii  mit 
dnent  arniy  dann  foil  die  gemeiiide  dera  miflethatigen 
den  fcblopf  in  (Van,  urn)  den  hals  thun  tmtvr  ci^ieyn 
mantel  und  das  feil  gengt  u.  geiueinlicb  zufanimen 
uberzieben  u.  das  feil  umj  den  pal  winden,  der  unterm 
feile  (?lleilej  llehen  foil  u.  alin  den  milTethatigen  wurgen 
laften.  DreyBer  w.  Was  bier  fchlopf  (fcblupf)  heifit 
ift  der  fbrang  oder  Ihrick  (die  Icine),  die  dem  ver- 
brecber  zum  auf  winden  und  ervriirgen  um  den  hals  ge- 
legt  werden ;  das  einfache  alterthum  drehte  Hatt  der 
hd.nfenen  feile  eweige  von  frijcheni,  eahem  (eicben 
oder  weiden)  hols,  daher  die  formel :  ekevidhiu  (altn. 
eikividju)  binda  um  hals.  Ollg.  drap.  13,2**);  lata  a 
galgJui  ok  grm.  I' pi.  manh.  38,  das  altn.  grein  (ra- 
mus),  und  hiernadi    ift  der   ratntis  ubi    incrocatur  1.  fal. 


*)  die  lal  wfirtor/iirM,  erMx,  potibulum  (tod  patt?  oder  von 
patere^  am  offnen  wf>ge  ftehen?)  werden  in  lat.  gefotAen  nnd 
urk.  gleicbgGItig  gebraucht.  ich  finde  nichlH  darOber,  ob  der  &1- 
ttiOe  galge  die  geAalt  dc«  T  oder  11  batte?  glaublich  letztere, 
denn  fo  erfcbeint  er  in  bildern  des  mittelalters.  Ini  Reinaert  voe 
wird  doa  galgenger&tb  fo  befckriebcn:  bets  6ne  line  (feil)  ende 
6n  viwjt  (Brftbalke)  en  tw6  micken  (swei  gabelbalken)  3MI. 

**)  binda  med  boga  fh-cngiotn.  0.  g&lga  fella.    Sibq).  27*2*. 


Waltb.  85,  13.  eirkefi  tcied  and  Afl 
f.  41)  vgl.  Fri/ch  446*;  hahen  an 
la?fen  von  der  tcide.  MS.  2,  164*:  gi 
a.  bi  der  wide  fbei  Itrafe  des  Itranga 
Waltk  12,19.  mil  der  ttide.  Am 
Un  mlt  der  wedeti  (aafhftngen)  Sfp 
wiUa  fandi  hals  fpannen.  Fw.  114. 
huM  vimineis  circa  collum.  Wippo  p. 
gediclite  de8  mittelalterB  haben  die 
(retorta,  lien  de  fagot) :  pendre  a  oi 
(fub  poena  fufpe!)dii.)  *) 

Vcrhulluny  des  antliUe^  fcheint  ura 
jenem  von  Cicero  angefUhrten  crucii 
obnubUo,  arbori  infelici  fufpendito,  1 
taf.  7,  15  qui  parentem  necaflit,  ca 
que  infntus  in  protluentem  mergitor. 
ten  es  das  jchwarze  iuch :  hi  act 
ficarte  ddc  and  thene  northhalda  • 
Jelde  te  thonke.  thi  ther  houKet.  li^ 
Nocb  beute  verbindet  man  bei  viele^ 
einer  hinde  die  aagen.  In  einer  fed 
68 :  einen  der  die  geheimnilTe  der  ' 
der  frcigrafe  greifen  lai^en  unverzaj 
feine  bandt*  zufanimen,  cin  tuck 
werfen  ihn  auf  feinen  baucb  luid; 
zunge  zum  nacken  beraus,  than  ill 
igm   ftrick    um    feinen    hals   u.    lal 
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bene  fo  hofflw,   dats  lachter    hebbiMi  al    fine  vrient,     Uei- 
i     naert  v.  1960. 

Eine  andfire  erlchweruii^  der  llrafe  war,  daB  man  wolfe 
Oder  hunde  dem  arnien  funder  2ur  feite  hieng.  Das 
weifi  noch  ein  dichter  des  13.  jh.,  der  fich  bOfer  weiber 
zu  entledigen  rath.    Lf,  2,  531: 

fwer  ein  ttbel  wip  habe 

I  der  tuo  fich  ir  enzit  abe, 

^^  enpfelhe  fi  dem  ritten 

^^1  u.  lege  fi  ikf  ein  Hitten, 

^^M  12.  kouf  ir  ein  bellli 

^B  u.  heng  A  an  ein  edli 

^^r  und  henge  dabi 

^^m  £ue»  tvolve  oder  dri, 

^H  wer  gefach  ie  galgen 

^H  mit  wirfern  balgenV 

^^m  e^  enwaire,  ob  man  den  tiiivel  vienge 

\  u.  in  ouch  dazuo  hienge. 

Bis  ins  14.  15.  jh.  warden  verbrecherifche  jtiden  wirk- 
lich  swijcht-n  hunden  (mit  unterwarta  gekehrtem  haupt) 
aufoehangt,  z.  b.  1462  zu  Halle  ein  jude  wegen  dieberei. 
Dreyhaupt  2,  512;  a.  14'J*J  comes  de  Hanauw  judaeum 
propter  furtum  folenniter  inttT  duos  ctiwcs,  capUe 
transvf-rfo,  fufpendi  ffcit  apud  Diirnicum.  Herp.  annal. 
francof.  (Senkenb.  fol.  2,  20J;  a.  1374  ward  ein  jude 
diebHals  halben  zu  Bafel  an  einen  baum  geheiikt  und 
ein  hund  £a  \hm.  Mlinlter  cofmogr.  cap.  98.;  den  ju- 
den  ewifchen  ewaietx  wiilenden  oder  heijienden  liun- 
deii  zu  der  gewonlichen  riclitftat  ziehen  oder  fchlaifen 
mit  llrang  oder  ketten.  bei  feineu  fuBen  an  einen  be- 
fondcrn  galgen  'zwifchen  die  hund,  nach  verkerter  niafl 
henken.  Laienfpiegel  Augsb.  151 1,  bl.  216.;  doce  me 
quaefo,  quibus  legibus  romanogermanici  imperii  fanci- 
tnm  Ot,  ut  cunt  judaeis  noxiis  ex  patibulo  canes 
fufpendantur?  didici  ilhid  olJui  ex  famanffmia  lijftoria  fu- 
I  rum,  qui  .  .  .  tabulam  auream  apud  Lunaebui*genles  .  .  . 
in»mani  furto  abtlulerunt.  Gifb.  Cuper  epUl.  9  ad  Zach, 
Gotzium  ofnabr.  Deatfche  reichsgefetze  werden  das  frei- 
lich  nicht  enthalten,  die  fitte  geht  aber  viel  hiiher  hin- 
nuf  und  herrfchte  auch  ini  Norden.  Saxo  gramm.  HI).  8 
(Steph.  p.  155)  erzahlt  von  larmerich;  quorum  (Slavo- 
rum)  quadraginta  cajitos,  applicafis  toiidem  lupis  la- 
queo  adegit,  qucm  lupplicii  moduni  oUm  parricidia  de- 
bitum   ob   hoc   circa   hoUes  peragere    volait,    ut  quanta^ 
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Es  war  gegen  die  fitte  des  alterthmns  fratteti  aufsxi- 
hdngen,  und  wo  fiir  manner  diefe  ftrafe  ausgefprochen 
id,  wird  fiir  frauen  eine  andere  todesart,  verbrennen, 
eiiranken,  lleinifjjen  beftinimt,  z.  b.  qui  furabiUir  per 
coUum  fufpendatur  et,  li  fit  mulier,  in  igne  combura- 
tor.  So  erkennt  CCC,  159.  162  den  mannem  hiniich- 
tung  rait  deni  (Irang,  den  frauen  mit  waBer.  den  dieb 
foil  man  benken  u.  die  hur  ertrftnken.  Eifenh.  p.  459; 
At  nia  kona  (laghla  allAr  hftugia  a  gten,  Upl.  manb.  49,  4; 
madhrin  undir  Hajihl,  kunan  undi  griut.  ib.  13,  2;  den 
man  ftaghla,  die  frau  Henka.  Odg.  edhz.  17;  der  mann 
an  den  galgen,  die  frau  unter  den  Ilein.  Suderm.  manh. 
27.    In  einem  fchwed.  volkslied  2,  190: 

faerr  Redevall  den  fkall  jag  lata  h&nga  i  qviJt, 

och  dig  fa  vill  jag  lata  Ileka  pa  fjiett. 
IndcHen  kommen  bpifpielc  vor,  dafl  fchwere  verbreche- 
rinnen  audi  gehangt  werden:  femina  Lemovici  damnata 
k  eltre  et  morir  pmdue.  Carpentier  2,  402  (a.  1414); 
einen  viel  alteren  fall  haben  ann.  fuld.  ad.  a.  899  (Pertz 
1,  414):  feniina  quoque  Rndpurc,  quae  ejusdem  fceleris 
(kaifer  Ai*nuif  zu  vergiften)  auctrix  deprebenfa  certa 
exaniinatione  inveniebatiir ,  in  patibulo  fufpenla  in- 
teriit.  OdyiTeus  batte  die  magde  zu  enthaupten  geboten, 
^itftniv  tayvijxfaiy^  aber  Telcniach,  den  reinen  tod  ihnen 
niisgiinnend,  hieng  fie  auf.  Od.  22,  465-73. 
Cberhaupt  war  die  Urafe  des  galgens  fchimpflichcr  und 
hdrter,  als  die  der  entbaiiptnng.  ein  nachtdieb  wurde 
gebangt,  ein  tagdieb  bloli  entlmuptet.  Sfp.  2,  28.  Kopp 
helT.  ger.  2,  19.  die  kinder  und  freunde  eines  zuin  gal- 
gen vemrtbeilten  bitten,  daB  man  ilin  begiiade  u.  ilun 
das  fchwert  gebe.  Kind!.  1»  417  (a.  1531.)  vgl.  Drover 
zu  Rein,  vos  p.  184.  In  frQberer  zeit  fcheinen  hnechie 
grhmgt-j  edele  enthauptet  zu  werden:  auctores  conju- 
ralionis  partim  gladio  caefi,  partini  paiibulis  juipvufi. 
mm,  Einhardi  ad  a.  792  (Pertz  1,  179);  140  caintia 
amputatione  plecteret ,  14  padbulo  pcndertt,  innmneros 
membroruni  iiraecifione  debiles  redderet.  ann.  bertin.  ad 
a.  842  (Pertz  1,  439);  adprehenfuin  fervum  crudeliWr 
caefuiQ  truncatis  manibus  et  pedibus  patihtdo  damna- 
verunt.  Greg.  txir.  7,  47;  ein  herr,  dem  zwei  diener 
entflohen  waren ,  fagt :  Q  invenirentnr ,  unum  patilmlo 
condcwnari  et  alium  gladiorum  ictibus  in  frulla  difceipi 
juberem.  Greg,  tur.  3,  15,  ohne  zweifel,  weil  einer  der- 
felben,  Leo,  von  geringer,  der  andere,  AltaluB,  von  vor- 
nehmer  abkunft  war. 
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Auch  die  Itrafe  des  rads  gait  nur  fiir  manner;  der 
mann  geradert,  die  frau  ertrenkt.  CCC.  130»  die  aus 
TriJlan  angeftibrt.en  ll^llen  erkennen  ihm  das  rad  zu, 
der  Ifot  die  hurt,  eiue  ausnahme  bericht^t  gleichwolil 
fchoii  Greg.  tur.  6,  35:  alias  (iiialeficas)  rotiSy  offibua 
confractis,  innectii.  Radern  war  noch  fchwerer  und 
fcbimptiieher  als  hftngen,  von  koiiig  Ludwig  dem  froin- 
meti  erzahlt  die  kaiierchroiiik  cod.  pal.  301,  92**:  er  ge- 
bot  gotes  vride,  nach  dein  fcihroube  erteilte  man  die 
wide,  nach  dem  roorde  da^  rat,  ganz  vride  d6  wart. 

3.  EnthaupteUy  decoUare,  capiie  tmncare^  ahd.  auch 
ifUhallen  N.  41,  1.  Die  alte  fprache  liebt  aber  um- 
fchreibungen :  hofdi  fccinra  lata  (einen  um  der  kopf 
kiirzen)  Sa?m.  54*  I'Jl';  des  houbcles  er  dH  hiiretr 
wart.  Wh.  2,  52»*)  und  fo  findet  fich  noch  im  Sim- 
plicilfinius  mehrmals :  einen  des  hopfes  kiirzer  machetix 
z.  b.  2,  213.  es  war  aber  audi  gerichtsformel :  mit  dem 
fchwert  gerichtet  und  kopfs  kiirser  gemuM  werden. 
Wertheimer  ded.  nr.  97  (a.  IGOl).  Noch  linnlicher  ill: 
g%0€i  jiikke  aus  eittcm  machen,  Spiels  archiv  4,  42.  an 
mcei  liiicken  da  liegen  fenthauptet).  Kindl.  mlinft.  beitr. 
3,  702  (a.  1582),  genau  wie  in  ferb.  volksliedern:  dro- 
jitim  od  jedncg  graditi.  Vuk  2,  113  z.  20y.  Ilaupites 
pilaoflt  gl.  hrab.  960,  einen  hoabetlolen  tuon.  Biter  7**; 
agf.  heafde  befleiin. 

Die  enthauptung  gelchah  vor  alters  mit  barte  und 
fchJppel^  dtT  verurtheilte  legte  feinen  hals  aiif  einen 
block,  die  barte  (das  beil)  wurde  dariiber  gehalten  und 
mit  dem  fchlejiel  eiu  fchlag  gethan:  %i,  wurde  fin  ItrMe 
der  llegel  u.  diu  iarte.  Lohengr.  p.  57 ;  lie  mfle^en 
miner  barien  wei/,  got  nd  gebi/^en.  Martina  7''.  Nach 
dem  I'ftchi".  weichbild  art.  8  wird  ein  konig  mit  goldner 
barte  enthauptet.  Seit  wann  ill  das  fchwvrt  zur  ent- 
hauptung eingefahrtV  in  England  erfolgt  lie  noch  heute 
mit    dem    bdL      Das    fchwert    fcheint    kriegerifcher**) 


*)   maoic   sunge    mfle^e    kOrser   fin    (anagufchmtten    werden) 
Friged.  2980. 

**)  alie  und  edle  ftmie  Jflr  krieger  ^  gleich  dem  heatigen  er- 
fchieBen,  war  daH  ftoJJen  twi/chen  div  langen  fpirfit;  dor  fUbn- 
riob  fcbliigt  die  fahne  zuramineD  und  fteckt  fie  mit  dem  eifen  in 
die  erde,  die  laadsknecbte  biidan  9\nt  gajie,  in  welcher  der  milTe- 
thftt«r  dreimal  auf  u.  uieder  gefQhrt  wird ,  urlaub  lu  nehmen 
u.  uui  rerzeihaog  zu  bitten,  dann  laBen  Ge  die  fpieSe  oieder 
Griiuau'b  £).  ii.A.  d.Ausg.  X& 
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cogatur  exfolvere.  tit.  11.  d.  h.  dem  dieb  follen  fechs 
unzen  fleifch,  woniit  der  habicht  gefdttert  wird,  anf  die 
blotte  bruit  gelegt  werden  und  der  raubvogel  fie  von  da 
wegfre0en.  Der  gefahr,  dali  der  habicht  hierbei  auch 
in  die  brnll  hacken  konne,  fetzte  fich  niemand  aus,  fon- 
dern  bezahlte  die  fechs  Icliillinge. 

6.  Pfalen.  die  vita  Ludgeri  1,  26  (ed.  Brower)  erzahit: 
ferebant  autem  veraciiniiii  viri  de  difcipulis  ejus ,  quod 
quodani  tempore,  dum  ad  comitatuin  pergetis  per  pro- 
vincialea^  (pii  Haffi  diL-nnliir,  iter  ageret,  per  orationes 
ejus  homo  luortuus  revixerit ;  qui  fdlicet  propter  ftir- 
tnm  cahaUorttm  Widukindi  Saxonum  ducis  huic  morti 
adjudicatus  fit,  ut  in  cainpo  ad  ftipitem  ligatus  jadatis 
in  eum  fudihus  acittis  et  lapidibus  necaretur.  *)  Auch 
die  folgenden  fupplica  fUr  den  nothzUchtiger  nnd  die 
kindsmorderin  find  aus  HelTen,  vvobei  aber  der  fpitze 
pfal  nii.'l»l  geworfen,  fondern  ins  htrz  gefchlagen  wird: 
man  foil  einen  diirrm  eichtn  pfal  fpitjseii  und  deni 
noth/tirhti^^er  att/  fein  htrs  fetseii ,  den  erilen ,  an- 
dern  und  dritten  fchlag  darauf  foil  die  genothzUchtigt€ 
timn,  die  tibrigen  der  henker.  Emmerichs  frankenb. 
recht  a.  a.  o. ;  noch  Philipps  verordn.  von  1504  be- 
llinimt:  die  fo  kinder  gehabt  u.  gefehrlich  umbbracbt 
hett^  ...  die  fol  man  lebendig  in  ein  gi'ab,  ein  dor- 
nen  heck  uf  ihren  leib  legen,  fie  mit  erde  befchutten  u. 
ir  ein  dchncn  pfol  durch  ir  hers  fchlogcn.  DiefeB  pfAlen 
wurde  auch  bei  den  hexen  angewendet. 

7.  Adler  jchneiden.  eine  iin  alten  Norden  herkomm- 
liehe  todesart,  die  ich  nicht  beilinnnt  als  (trafe  nach- 
weifen  kann:  dem  befiegten  feinde  wurden  einfchnitte, 
in  geftalt  eines  adlers,  auf  den  rOcken  geniacbt,  das 
hieB  orn  rifta.  Der  gnind  diefer  graufamen  litte  ift 
noch    unaufgeklftrt,     liett    man    fiuher   die    dem   tod    ge- 


■)  quod  dum  factum  effet,  corpus  ezauime  in  campo  relictum 
6^t.  vfuiens  autem  Ludgerua  fecus  locum  et  comperto,  fjuod 
chriftianui  fuerit,  mittens  ad  Widukiadum  impetravit  veaiam  ad 
huniandum  corpus,  der  heilige  bringt  nun  den  leichnam  wieder 
ziim  leben,  ftat  adhuc  in  eo  loco  lapidea  croi  in  monumentum 
^*!?f"'^  pj»8  ab  incolis  erecta  ot  gx  nomine  ejnsdem  viri ,  q«i 
Buddo  vocatuB  ell,  campna  ille  Budflonfeld  usque  hodie  nomina- 
tur  Diefeu  erfolc  fOhre  ich  an,  weil  fchon  vorhin  (f.  688)  dai 
beiipiel  des  heil.  Kiigius  lebrt.  daB  fich  angefehne  goiftliche  die 
leicbname  d«r  bingerichieten  xur  beerdigung  erbaten. 


ijL  rerbrfii 

^^K  Oencliben  lie  bunden 

^^m  "Alt  fuo7^en  undc  mit  handen 

^^m  ^viiden  rolleii  'ina  then  zagelen; 

^^m  taiirji  tborne  unde  thurh  hai^ene, 

^^P  an  theme  biike  u.  an  theme  rucke. 

^^       ^>  2«.'?,  -^T^^  riiefes  fupplidum   kannten,    zeifft 
I  ?'s   i^    ^*^'"tie  (Tullus  HoJlilius)    duobus  admotis   . 

1  ^" 


in  ..„    ""  ' "^  "^it.iiUs)   duobus  admotis  quadri- 

r      rfjt'ewi'^       .earum  diltentum    inli^at  MetUum.    deinde 
Mjf,.y      '/WW     t^    r^M,     concitati     lacenim    in    utroqi 
*^te«   ^<^rpus,    qua    inhaeferant    vinculis    membra   pol 


^. 


^^e^CTi  von  pferden.     Sffim.  edda  265*^  269*: 
M'/tir  var  yckur  Svanhildur  um  heitin, 
^u  er  lormunrekr  ioni  um  traddi 
hvitom  ok  fvdrtoni,  a  hervegi, 


am  gaiifftonioni  gotna  hroflbni. 


^jl     ^ .  ^ii   offcntiichfu    heerweg   wurde    lie   gelegt   and 
Too   ^  X^fe  traten  lie  todt,   ^^erade  wie  in   der  Itelle  f.  68* 


iies 


agenraderii  Uber  die  fuper  orbitas  viarum  exten- 
^^^faliren  wurde.  Hierdurch  wird  uieine  erkiamng 
der  w^adenis  bellatigt.  Von  anbinden  an  die  fchweife 
goniV^^ferde  redet  die  edda  nicht,  Joniandea  aber  lattt 
jiilvX^a  nicht  zertreten,  foiidern  fchleifen:  rex  furore 
^  ^^otus,  equis  ferocibus  illi^Mtaui  incitatisque  cuiTibus 
P     -tfC^^iverfa  divelli  praecepit.     cap.  24.    Das  ill  die  unter 


8 


^^ 


ii     der     frAnkifchen    Brunechild    berichtete    todesart. 


gl\<^^^i  erzahlt,  gleich  den  liedern.'pa  ridu  peir  a  hana 
-,L'  ^^V>du  bana  utniir  hejla  fotum  til  bana.  p.  143;  und 
^\\^  \^oIfungaraga:  fidan  var  hon  bundin  \  bonjar  Midi 
/'i\  Vorta  publiea)  ok  hlcy/U  heftum  at  henni;  mit  dem 
>  \ioi"ien  zufatz  :  enn  er  hon  bra  I'undr  augum,  pa  pordu 
'  ^\  heflarniv  at  Jpora  hana.     Saxo  jn'amm.  lib.  8.  p.  157: 


.^jTinam 


firminimt*    nexu    humo    ailrictam    equinis   obte- 


^'\dam  calcihiui  praebuit.  banc  tantae  fuiile  pulcritudi- 
^'^^  faoia  ell>  ut  iplis  quoque  juraentis  horrori  foret, 
*^^-tus  eximio  decore  praeditos  fordidis  lacerare  velligiis. 
^'  wild  auf  das  geGcht  gelegt,  in  hunc  modum  collo- 
tuiii  reginae  corpus  adactus  jumentorum  grex  crebris 
^Ite   ^eftigiiB  fodit. 

-^  O        Sfeiiiii/e?!,  uihd.  licincn.     cod.   pal.  361,   7"^  27^   alt- 
--r-Kvred     lleuka.     Oitg.   edhz.    17;    altn.  berja   grioii   i  hel 

brend  mundu  &  bAli  oc  band  grioti  ddr.  262*. 


4 
4 


wegiFohen   gefetzen   hingegen   wird 

angebunden ,     {andi'm    vom    volk 
durch  die  er  laufen  muft,  wahrend  j 
Oder  andem  duigen  auf  ihn  wirft. 
Frolled.  15,  37. 

11.  LehcfnU<j  hegrahtm  war  nodi  bis 
(neben  verbrennen  und  erlAufen) 
Itrafe  der  fraueii  fUr  die  verbrechei 
manner  geliangt  (fdcr  geradert  wurd 
baireuther  Iladtbnth  (Lanfjs  Baireut 
fpiel  aus  dem  10.  jh.  belingt  Hans 
Ward  bei  den  Dietniarfen  eine  jun 
fo  Hand  nicbts  im  wej^e,  lie  mit  diMi 
der  gefchiechtsfreunde  lebendig  tnifet 
bei-gen  oder  unterm  eife.  Neocorus 
volksliedern  1,  67: 

falfke  Uirnan  fkall  /aftas  lefvai 
ocb  fatten  heniie  qikk  i  jord,  \ 
lat  fatta  falJ'ka  tarnan  qvicker  | 

Dnvende  megbede  (kupplerinnen), 
verfchundet,  fcul  me  levendich  hegn 
Leibnitz  3»  43'J.  Srbftrfung  war  dat 
durcb  die  bnill  7.u  HoQen  und  dwrm 
gen  (vorbin  f.  O!*]).  Indell'en  wurdrf 
diefe  weife  hingerichtet:  fwer  noLnunl 
an  wiben  oder  an  vamden  wiben,  1 
an  iler  bantgetai,  To  iR  reht,  da^  n 
grahni  i'ol.  Augsb.  Hat.  cap.  112.  1 
ziiL    gewobnheiten    bcuriib    m^iu d£iL 
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laflnuer  eingeuiautrrt:  diUi  He  CiMiri  iitid  mund  iiie  luelir 
feheii  u.  keiu  iuftloch  fei,  ala  uni  fpeife  herein  zu  rei- 
chen.  Joli.  Mailer  5,  403;  vgl.  das  ferb.  volkslied  die 
erbauuiiy  Skutaris. 

Nocb  alterthiiiulicber  ill  die  beflrafung  feifjer  manner^ 
fie  wurden  in  Lotk  oder  fumpf  gefenkt  uiid  dornge- 
flecht  darauf  geworfen:  ignavos  et  imbelles  et  corpore 
inl'aiiies  coeno  ac  palude^  ivjccia  infnptr  crate,  raer- 
gunt.  Tac.  Germ.  cap.  12.*)  Davon  weili  noch  das 
inittelalter  uiid  felbll  das  fpatere  fprichwort: 

^^  man  fprichet  wer  von  vorhten  llirbet, 

^^b  da/,  der  im  felber  da/,  erwirbet, 

^^^^_  da^  man  in  ibl  in  met  **)  begrabcH.  Bun.  32,  27. 

^^^^H         danii  wekber  ftirbet  gleich  vor  fchreckmy 

^^^^^         den  foil  man  ntit  hihat  bedechen. 

I  in  Fifcharts   tiobliatz  36'   und  mit   abweicliungen  ander- 

I  warts.    Aucb   fur  frauen  gait  diefe  llrafe:    fi  qua  mulier 

I  maritum  fuum,   cui  legitime  juncta  ell,    demiferit,    nece- 

I  tur   in   Into,      lex    burg.    34,   1    und    in    Herberts    troj. 

I  krieg  97": 

^^  ich  wil,  da:^  PentUelileara 

^K  fre^i^en  die  bunde, 

^^B  Oder  in  t-ineii  fulcn  grunde 

^H  werde  ge/etiket,  als  ein  bunt. 

^^  12.  Vom  fd/efi  lliirzett.  diefer  todesait  ift  oben  T.  4S6 
erwahnt.  Lamb,  fcbafnab.  ad  a.  lOOG  erzablt,  wie  der 
comes  Diedericus  deui  bilVbof  von  Trier  babe  auHauem 
la^en:  ipfumque  captum  traditumque  in  manus  carnifi- 
cum  de  rupe  altijfma  praecipitari  et  (ic  intertici 
juffit 

13.  Midltein  aufs  haupt  fallen  iaAen.  eine  bloS  my- 
tbifcbe  ftrafe ,  deren  in  kindermarcben  ( 1 ,  240)  aber 
aucb  in  der  edda  gedacht  wird:  at  hann  fkal  fara  upp 
yfir  dyrnar,  er  bon  gengi  fit,  pc  lata  qvern/lein  falla 
i  hojut  benni.  Snorri  p.  84.  Alinlich  ill  die  todtung 
durch  eine  iiberfullt'ndc  tvand:  quern  in  carcere  pofi- 
tum   nocte   extrabi  juflit,   ligatumque  juxta  parietem  an- 


*)  aucb  bei  den  alten  ROniern:  novo  genere  letbi,  dejechiB 
ftd  caput  aquae  fereotinae,  craU  J'upeme  injeefa,  raxisque  congelliB 
mergeretur.     Liv.  1,  51. 

♦*)  m*i  ift  hier  ftaub,  melm,  kehricbt  (gramm.  2,  54.  nr.  360); 
in  der  Schi^eiK  mehlbOrlte,  ftaubbefeii.    StiUd.  2,  '204. 


verbrechen.    ftrafh    an  lebetr. 
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die  gloffe  zu  2,  14  aber  noch  melir,  iiRmlich  lie  fagt: 
elternmOrder  foil  man  erll  lafien  rchleifen  u.  danmch 
neheu  in  ein  haul  niit  einem  hunde  u.  mit  einem  a/fen 
u.  mit  einer  nafcrn  u.  mit  einem  lumen.  Auch  iil 
diefe  todesart  wirklich  aiisiieiibt  worden ,  noch  ira 
jahr  1734  wurde  in  Sacbfen  eine  kindsmarderin  mit 
hund ,  kaUe  und  fchlange  im  /ack  ertrankt.  *)  Das 
riigifche  recht  bericlitet  von  kindern,  die  fich  an  ihi-en 
eltern  vergreifen:  men  let  fe  dot  hungeren,  edder  men 
brende  fe,  edder  fackede  je  in  citiem  wilden  flrome^ 
edder  men  raderde  fe  van  under  up.  Ru^an.  131.  Die 
ganze  ilrafe  fcheint  aber  beinahe  undeutfch,  fie  lafit  fich 
beDJnimt  aus  dem  rum,  recbt  nai'liweifen^  XII.  taf.  7, 
15;  qui  parentem  necaflit,  coput  obnubito  coleoqxie  in- 
futus  in  profhwntem  mergitor ;  Dig.  XLIII.  t^  9  (Mo- 
dellinus  libro  XII  pandect.):  poena  paiTiridii  more  ma- 
jorum  haec  inHituta  ell,  ut  parricida  virgis  fanguineis  **) 
verberatus  doinde  cuUeo  infuatur  cum  cane,  gallo 
galVmacf-o  et  vipera  et  jimia,  deindc  in  mare  profun- 
duni  culleus  jactatur.  hoc  ita  fi  mare  proximum  fit, 
alioquin  beltiis  objicitur;  Inftit.  IV.  18,  6:  neqiie  gladio 
neque  ignibus  neque  ulla  alia  folemni  poena  fubjiciatur, 
fed  infufus  culeo  cum  cane  et  g^llo  gallittaeco  et  tw- 
pt'ra  et  I'lmia  et  inter  eas  feralcs  anguHias  comprehen- 
fiis,  fecundum  (juod  regionis  ipialitas  tulerit,  vel  in  vi- 
cinum  mare  vel  in  amiiem  projiciatur,  ut  omnium  ele- 
mentoruut  ul'u  vivus  rarere  incipiat  et  ei  coelum  fuper- 
Jliti  et  tirra  niortuo  auferatui'.  Paulus  rec.  fent.  5,  24 
hat  bloB :  hi  etfi  antea  injuti  culleo  in  mart'  prarripi- 
fahantur,  hodie  tamen  vivi  exuruntur  vel  ad  beftias 
daiitur  und  auch  Cicero  pro  Rafdo  25.  2t>  erwahnt  cles 
fackervs,  nirht  dcr  tliiere:  qui  (majores  noUri)  quum 
intf'lligerent  nihil  elfe  tarn  fanctnaj,  quod  non  ali(piiindo 
violaret  audacia  t  fu[»piiciuin  in  parricidas  liiigulare  ex- 
cogitaverunt,  ut  <|uos  natura  ipfa  retinere  in  officio  non 
potuill'et,  ii  magnitudine  poenae  maleficio  luminoveren- 
tur.  inftii  voluenint  in  culeam  vivos,  atque  ita  in  flu- 
wen  dejiri.  o  fingularem  fapientiam!  nonne  videntur 
hunc  homineni  ex  rerum  natura  fullulill'e  et  eripuifie, 
cui  repente  coelum,  fol^nij  aquani  terranique  ademerint, 
welche  letzten   worte,   gleich  denen   der  Inllitutionen,    an 

•)  J.  Chr.  Piftoriui  de  proceffu  crim.    Tub.  1764.  p.  4.    Beyer 
ad  CCC.  art.  131.  pof.  12. 

**)  frutex   raoguineua,    dcr  hartriegel ,   mit    blntrothen  flielea 
and  Kweigen,  vgl.  Popowitfch  wb.  p.  185. 
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kann  das  heilSen ,  f*:igc  deni  anfgebot  fich  eiitzielieiide 
krieger,  follen  fcbimptiich  ertrilnkt  (wie  iiach  Tacitus 
in  den  fumpf  getaurht)  werden?  oder  enthalten  die 
worte  gar  keine  llrafdroburig ,  fondern  das  blolie  fynibol 
des  heetaufbnu'hsV  aber  dieiieu  auf;i,'eburdner  lack  und 
feil  foiill  xiuij  zeicben  der  heerfahrtV  Speliimn  luiL  f.  v. 
brochia  folgende  Ilelle  aus  Bracton :  fi  quis  teneat  per 
fervitium  invenieiidi  domino  regi,  certis  locis  et  certis 
teniporibus ,  ununi  Ininiineni  et  unum  cquuiii ,  et  fac- 
cum  cum  brovhia  \^\\^  aliqua  neceHitate  vel  utiiitate 
exercituiu  fuum  contin^tiJitetiL  brochia  (franz.  broche)  ift 
ein  haken,  heftel  zurn  befel^igen. 

15.   Verbretincn.  *)    die  lex  Vifig.  bellraft  mit  dem  feuer- 

tod    knechte   fiir  ohbrucb    und   hurerei    mit  freien    frauen 

und    fiir    beraiibuiiK  der   ;^n*ftber,    dt\d\   fnll    nurli  die  eh- 

brecherin    verbraimt    werden :     adulter   et    adultera   ante 

judicen)     publice     fulligentur    et     igjiibus    concrcmeniur. 

111.   2,  2 ;    fer\Tis  comprehenl'us    a  judice  ignihus  covae- 

mctur.     111.   4,  14;    lervus    dnrenta    flagella    fufcipiat   et 

infuper   fhmmis    ardent ihu.H    tjuralur.      XI.    2,  1.     Einen 

freien   gotben   kitnnte  diefer   tod  nicht   treffen.     Auch    in 

den    gedichten    des    niittelalters    trifft   er   vorziiglich    eli- 

brecberiunen ;    dem   Triitan    wird  rad,    der   Ifot   die  hurt 

erteilt   (vorbin   f.  689),    doch    bei  Uirich    2721    beilit  en: 

if  unt   diu  kilneginne  fuln  br'mucn   M  eime  rofte/    Hurt 

ill  das  reisholz  (crates);  hnmnen  uf  eincr  hiirde.    Eracl. 

4095;  nd.  op  ein  hord  berncn.     Oelrirbs  rig.  redit  p.  11 G. 

verbcrmn   op    de  hort,     Maerlant    1,  isi.     Ketzer,    zau- 

berer  und   giftniifcher  warden    aucb    verbrannt:    in    Teu- 

toiiia    muitae   haerefes    detegiintur    et    baeretici  flammis 

puniuntw.     ann.    Gudefridi    luoiiachi    ad  a.  1232;    fwelk 

kerltenman  ungelovich    is  unde    mit  tovere  ummegat  oder 

mit   vergiftnille ,     den   fa!    men   up|ier  hort    bernen,     Sfp. 

2,    13.    Andere    belege    bei    Hultaus   'J5vi.      Bei    Herbort 

87* :     ich   waere    wert ,    da/,    man   mich    ivurf'c  in   eineti 

htyrt   u.  verbrente   darinne.     Mordbreiiner   follen   von   nn- 

ten    auf  geradert,    weiber  und    unumndige    ws  fawr  ge- 

worfen  werden.     Rugian.    241.     Der  fcbarfricbter  foil  ihn 

(den   der  vermiXcbung   mit  tbieren  iiberfilbrten)   an   ein 


*)  bei  den  BOmern  h&ufige  ftrafet  z.  b.  in  den  zwOlf  tufeln 
7,  8:  qui  aed^a  acervumque  frumeiili  ad  aedos  politum  dolo  foipua 
inceoni,  Tiactus  verberatuttque  igni  necator.  wie  bei  deu  Qothen 
giengen  rerbera  voraus. 
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pores  ingrelTa  in  pavimento  corruens  mortua  atque  con- 
riimpta  eft.    Greg,  tur.  3,  31.    es  gait  fflr  ein  tnrpe  Tup- 

I    plicium. 

'  17.  In  ein  (Imerlofes,  leckes  jchiff  feteen.  diefer  Ilrafe, 
welche    nicht  unmiUelbareii    tod   zur   folge   hat,    fondern 

,  noch  den  zufal!  walten  laflt,  wird  in  den  liedern  und 
fagen  gedacht,  eine  reiua-hronik  des  mittelalters  erzalilt 
V)in  Ovidius : 

ein  fchif  wart  in  kur/.ein  zil 

I  bereit.  dar  lif  fatzt  man  d6 

^^^         den  meiller  ()vidi6; 

^^E         an  fegel,  an  nioder,  an  (liure 

^^         muoft  er  varn  ungehiure 

I  hin  ilf  des  merfs  flnot. 

r  Ich  finde  aber  nurh  in  den  rechtsnbt.!rlipferunt.'en ,  daft 
man  did)e  und  minder,  deren  hinriclitung  venuieden 
werden  lollte,  in  eitient  jrh iff  ohue  riuhr  rimie^i  UcO. 
M.  B.  2,  507  (a.  UG2.1  Noch  ein  beifpiel  unten  fcliluB- 
anni.  h.  Die  litre  fcbeint  niu  fo  altertliinnlirher,  da  zur 
beidnifthen  zeit  todte  leichnarae  auf  fchihe  ohne  fiihrer 
gefetzt,  deni  fpiel  der  winde  und  welien  UberlaBon  wur- 
den,  voii  welchein  gebraucb  ich  anderswo  uiuftandlicher 
handcin  werde. 

18.  Tfiierefi  vorwcrfen ,  feris  objicere,  dare  ad  bel'tias. 
von  diefer  hei  don  Roniern  hftuli^'en  Utdesjirt  hat  das 
deutfche  recht  kcin  beifpiel,  wuhl  aber  die  fage.  So 
werden  die  Voirungen  im  wald  an  einen  ftannu  gebun- 
den  (fettir  i  ftok),  ein  wUtitui  thier  koninit  naclits  nnd 
verzehrt  De  nach  einander.  Voli".  cap.  l^  Gunnarr  wird 
in  einen  wunngarten  (onngard)  geiegt  und  von  den 
jMuntjm  tod  gebiften,  Siem.  224*  243":  ebenfo  ftirbt 
Hagnarr  Lndbrok,  cap.  in.  Des  beftreichens  niit  honig, 
um  in  brennend*n'  foiine  den  (lichen  der  lliegrn  preis- 
gegeben  zu  werden  (Plutarch  iiu  Artaxerxes;  Anton. 
Libera!,  metara.  2,  17.  von  Polytechnos)  gedenken  auch 
neuere  fagen  (Decamerone  2,  9.  Kofegarten  legenden  2, 
233.  Olger  danfke  p.  m.  178);  felbft  ein  coiner  erz- 
biTchof  foil  auf  diefe  weife  einen  grafen  von  Berg  ums 
leben  gebracht  haben.     Fifcharts  Gargantua  p.  m.  207*. 

B.    Leibesfirafen. 

die  blofl  leib  nnd  glieder  verletzen,  verwunden,  ver- 
(lUmmeln  oder  zufammenziehen  und  belaften  (wie  fefteln), 
aber  nicht  das   leben  nehnien:  geringller  gra^  ift  geifehi 
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m&w^  kuiiu  a  bulHai-  ok  blei^  i  aniiarft  kunu  Uilii^,  tbu 
milTc  lokl'd  fina  ok  iirun  lin  ok  nftfar  ok  hete  a  horltakka. 
UpL  ftrfd.  6. 

Ztiweilen  wurde  das  liaar  nkht  abgefchoren,  fundem 
iuit  der  haut  aitgesogen.  die  ^'loffe  zum  Sfp.  2,  13  er- 
klilrt  das  hant  u.  haar  foij?endermaBcn:  das  man  einen 
zu  der  (lanpen  fchlegt  u.  windd  xm  die  haar  mit  einer 
Jduppeti  Oder  knd>el  aiu<  dent  hettpt.  Das  fcheint  das 
decalvalnSy  turpiter  dpralvatns  der  1.  Vifij;.  III.  3,  0.  10: 
demlvare  et  fuitare.  Liutpr.  ti,  k8.  Den  Anffelfachfen 
hieB  htdan  nder  Ix-hy^iaii,  behedan  (hehauten)  rapillas 
curn  ipfn  rapitiB  (lelle  detrahere.  l*^x  Cnufci  27.  (h«tiian 
bei  Kold.  Rof,  j).  (i3  gewflhrt  keinen  linn). 

2.  Geifeln,  tlagellare,  verberare,  virpiis  caedere,  fulle 
ferire  (XIL  tab.  7,  8.),  fufli^are;  gatli.  hlifjgvan ,  ahd. 
pliuwan,  iihd.  bln.uen;  ahd.  riUan,  fillan,  mhd.  villen 
(von  fel,  cutia):  mhd.  hvrn  mil  m'erUMi  Oder  mit  niolen; 
mhd.  hefenien  (1*^,6  man  una  beferaeii  uf  dem  tre^e. 
Herb.  10h»)  mit  befemen  Wllen.  Lamjir.  Alex.  1037; 
nhd.  ftmtpeH  (Aaiii>enfchlag),  mit  rutben  lirekhvn  oder 
haui^i  (nithenilreich),  priigeln.  fchmngcHy  auch  der 
agf.  ausdruck  ill  fvingan  und  fving  ictus,  fvingle  fla- 
gellum.  Die  llreirhe  wurden  OffentliLrh  mit  nithen  oder 
rieitien  iiuf  den  iiakteii  riickeii  j^'e.tieben  und  in  beilimmter 
zahl,  die  raeill  nach  dem  dccwrdfylhw  s'on  50  auf 
100,  150,  200,  300  aufllei^'t:  nimpatur  dorfum  ejus 
quivqtiaginta  iierrurfionibus.  bajuv.  6,  2.  quinqttaginta 
verbera  ferat.  vifiK-  Hi.  -1,  !•"»•  cenietiis  tiagellorura  icti- 
bus  verberetur.  viQg.  III.  3,  9.  retitum  fulles  accipiat 
burg.  5,  .5.  ccfifcnos  fuftium  ictus,  burg,  4,  (J.  centum 
verbera  ferat.  v i li;ji .  III.  1 ,  15.  rcfitunt  quinquagiida 
tlagella  fufcipial.  ibid,  bu^^^  30.  dweritos  ictus  flagello- 
rum  extenfus  publice  ardidat.  bajuv.  8,6.  11,5.  ducen-' 
tos  in  confpectu  e>mnium  publice  ictus  accipiat  fiagello- 
rum.  vifig.  IIL  1,  3.  frecentos  fuJbum  ictus,  burg.  4,  4. 
trecmdmis  Hagellis  publice  verberatur.  viGg.  111.  4,  17. 
BloB  das  falifrhe  gefetz  hat  auch  hier  duoderiimhah- 
leii:  fer\ns  ipfe  aut  120  ictus  accipiat,  aut  120  den. 
cogatur  peri'olvere.  2!i,  6;  fervus  120  ictus  accipiat  ten- 
fuB.  42,  3.  (der  pactus  leg.  fal.  hat  hier  einigema!  CXX, 
einigemal  CXXI,  mit  der  zugabe  von  1);  der  caftration 
Ilanden  240  ictus  gleich.  43,  7.  Die  \p\  alam.  38,  2 
fpricht  unbellimrat:  fervus  vapuletur  fuiltbus.  Vom  ko- 
nigsmalter  (32  fchlagen)  im  folg.  buch  cap.  1.  unter  A,  21. 
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quis  chartam  falfani  fecille  aut  falfum  t«(limonium  dixilTe, 
manum  perdat  aut  redimat.  Georg.  673;  li  quis  ferro 
acuto  quempiam  vuliieraverit^  uianu  privabitur.  Itat  fu- 
fat.  Hflberliii  p.  508 ;  non  debet  trtmcatio  manuum  in 
pueris  fieri ,  qui  nonduin  XII  aimorum  aetatem  impleve- 
runt.  [lat.  colon,  a.  iU83  {Mofer  2,  258.)  Abhauen  des 
daumen  kommt  haufig  in  den  waldweisthiimern  vor:  der 
einen  hafen  fahet  in  dem  bUdiiiger  wald  u.  dniniine,  der 
verwirkt  feiiien  rechiev  damnen,  biidinger  w. ;  wekhes  tells 
jeger  uber  die  hochllrafie  keme  u.  die  hunde  nit  vor  uf 
bUnde,  mag  der  ander  teil  den  jeger  vaben  a.  im  den 
dumeii  uf  dem  fellbein  abhowen.  Schopflin  nr.  1364  (a. 
1459.);  da  ert*ilLen  die  rittfr,  were  das  iemand  wild  oder 
vogel  fieng,  on  ir  wiUend  u.  on  ir  wort,  das  der  einen 
daumeyi  verloren  folte  ban  oder  den  lofen  folt  omb  lie. 
ch.  a.  1381. 

Verbreitet  war  auch  die  ftrafe,  das  melTer  durch  die 
hand  zu  fchlagen,  die  es  gezuckt  hatte:  enn  konongs 
umbodsmadr  Ileal  taka  knif  |>ann ,  er  hann  lagdi  med  oc 
keyra  par  a  |»uigino  Igegnom  hand  pefs  er  lagdi.  Gulap. 
p.  IGa;  tiit  en  man  en  metfet,  ether  en  ander  wapen  upp 
enen  borghere  em  uiede  to  fchathende  binnen  iifen 
wicbelethe,  wert  he  tbes  vortucht  mit  twen  borgheren 
uinberopen  eres  rechtes  men  fchal  erne  that  mctjel  dhor 
fine  hunt  fJahn.  brera.  Hat.  p.  34;  und  von  welchem 
knechte  die  iiberfahrung  gefchabe,  fo  daB  er  ein  meffer 
zticte  ,  folte  man  in  mit  der  thadgen  hand  an  das  (hor 
zu  LOwenitein  nagehi ,  machte  er  aber  einen  blutrUHig, 
tuit  welcher  hand  er  das  gethan  hette,  folte  man  ime  ab- 
Idfen.     Kopp  nr.  108  (a.  1466,) 

Dttrchschneiden  der  fuOfehnen  begegnet  in  nord.  fagen, 
z.  b.  Saim.  130»  und  An  bogfv.  faga  cap.  14.  bei  Viilundr 
u.  Ivar. 


5.  Blendeiu  der  verlufl  eines  angee  gait  zuweilen  fOr 
geringcre  Itrafe  als  der  der  nafe:  delatronibua  iiraecipimns 
obfervandum ,  ut  pro  prima  culpa  unum  oculum  perdat, 
de  alia  vero  nafus  ei  trancetur.  Georg.  498.  1145.  1155. 
Indeffen  fetzt  lex  rip.  5,  2.  3  auf  auge  und  nafe  gleiche 
buQe ,  lex  fal  32,  12  auf  das  auge  fogar  hohere.  Uautig 
werden  beide  augen  zerstort ;  ocuU  evulfi.  ann.  nazar. 
ad  a.  786  (Pertz  I,  42);  decemens  (Carolus)  quod  hii, 
qui  potiXfimum  in  hac  conjuratione  devicti  funt ,  honori- 
bus    limul    ac    luminihus   privorentur.     ann.   \&ut^%\\.   ^ 


A^ p 

•«»  ob«  £  339  gehaod 

7.     Okren,    mtris    ummg 

5,  4>*;   eeorfe  Ids  «fa^     |^   - 

•^OJd    d«  (acm  talent,  dndtor. 
2~;  «ceffn.  nam  optrire  fol?  " 

emhen   oft     d^a   miffethJtPn^  X 
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weilen  mit  dem  der  nafe  verbunden:  ceorfe  his  nofu 
and  ])a  uferan  Uppan.  !.  Cnut.  27;  fi  aliqiiis  produxerit 
falfuiii  teHem  .  .  .  amittwt  imruin  cum  labro  usque  ad 
denies,  flat,  avcnion.  a.  1243.  cap.  73  b.  Caq)entier  v. 
denalatus. 

9.  Zunge  ausfchneiden ,  m  jener  Jlelle  des  Florus,  aucb 
in  den  capital.  Georg.  1701:  delatori  lingua  capuUtur, 
SonJl  mehr  in  den  fagen,  als  in  den  gefetzen. 

10.  Wange  durchbrennen ,  brand marketi ,  genam  vel  raa- 
xillam  urere.  Guntlier  in  Ligur.  7,  274 :  maxilla  fervus 
adttjla  vertice  detonfo  fm>ponet  terga  flagello;  verfua  de 
Thiinone  comite: 

ergo  comes  veniens  cenfet  pendere  latrones 
furibus  et  furvas  femper  habere  gctias. 

illi,  qui  hujus  audaciae  et  invafionis  dux  et  princepB  fae- 
rit ,  toUantur  corium  et  capiiti  et  infuper  in  utraqtw 
ntaxiUu  ferro  ad  hou  facto  etiam  candenti  bene  crate- 
tur  et  coraburatur.  Wenk  3.  nr.  49  (a.  1024);  auctor 
facti  cute  et  capillis  privetur  et  infuper  candenti  ferro 
in  utraque  ntaxiUa  comburatur.  Johannis  res  uiog.  3, 
55  (a.  1037);  auf  den  kaex  fetzen  u.  j^u  backen  breti- 
nen.  Jlat.  colon,  a.  1437;  op  den  kaik  ftaen  ende  hem 
enen  penningk  in  fine  wangen  berncn.  acta  ultraj.  a. 
1480;  opten  kaec  fetten,  een  oir  offniden  ende  en  fl<del 
in  der  wange  dmcken.  ib.  a.  1459;  brennen  durch  das 
wavge.  MB.  6,  237.  inehr  beifpiele  hat  Grupen  obferv. 
p.  130.  131. 

11.  ZiUmc.  ausgebrochen :  enn  fti  madr,  er  mann  bitr, 
|)a  leal  fyflomadr  lata  taka  f)ann  niann  oc  fttTa  a  f)ing 
oc  lata  hriota  framtennor  or  liiifdi  bans.  Gula[>.  p.  1H7. 
durchgebrannt:  fol  man  uber  in  richten  mit  der  fchraiat 
u.  durch  die  sen  brennen.  augsb.  Hat.  (Walch  4,  305. 
311.);  durch  die  sende  prennen.  bair.  r.  bei  Heumann 
opnfc.  I,  63;  dor  de  teuen  lerncn  unde  to  der  itupen 
flan.  Goflar.  gef.  bei  Leibn.  3.  500;  to  den  tenen  bemen 
oder  or  affniden.    Olrichs  rig.  recht  p.  54. 

12.  Entmannen,  ahd.  arwiran  (oder  arfiuran),  agf  afj- 
ran,  altn.  gelda,  engl.  geld,  altfchwed.  fnopa.  Si  fervus 
furaverit ,  quod  valent  40  denarii,  aut  cafiretur  aut  240 
den.  qui  faciunt  fol.  6  reddat.  I.  fal.  13,  2;  fi  fervus  cum 
ancilla  moechatus  fuerit  et  de  ipfo  crimine  aiicilla  mor- 
tua  fuerit ,   fervus   ipfe  aut   cafiretur  aut  240  den.  culp. 
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zu  fiiBe  wie  ein  anderer  ochfenpanr  gehen  n.  einher 
treten  tniiBeii.  handfchriftl.  chron.  von  Sagan  in  Graters 
Idunna  1S12.  i>.  \0^.  So  reilet  Jefcute  ein  barfufi 
pfeni ,  ohnc  faftel  mit  ^aum  von  ball.  Pare.  33*.  *"  6 P. 
Man  vergleiche  Kopps  bilder  und  fchr.  2,  17.  18  und  Du- 
canpe  f.  v.  calcar,  wegen  des  baHenen  zaums  aber  nben 
f.  2t>0.  201.  Einen  von  jcildcs  ambet  ffheiden  u.  recht- 
los  fagen.  Pare.  15665.  Edelleutenj  die  Ikh  vergangen 
batten,  wurde  das  iifchturh  zp.rlvhnitir.n  u.  das  brot 
verkehrt  gelegt:  tiuiniiu|ue  hnumie  noble  fe  fourfaifoit 
reprochablement  en  fon  ellat,  on  lui  venoit  au  manger 
tranche  la  nape  devant  foi,  Ducange  f.  v.  menfale 
di^idere;  fc  aucun  chevalier  avoit  fait  trahifon  en  au- 
cune  partie  et  ellojt  affis  a  table  avec  autres  chevaliers, 
ledit  roy  darmes  ou  heraut  lui  doit  aller  couper  la 
iotiaille  devant  lui  et  lui  riret'  le  pain  au  contraire. 
tract,  de  officio  heraldonini;  fecialis  lareravit  nmviile 
ante  pnritiini.  Will.  Heda  ad  a.  131)5;  fupenenit  quidam 
heraldus  fcindais  et  dividens  nvenfale  ante  jam  dictum 
comitent.    Job.  a  Leydis  31,  50. 

5.  Stjmbolifvhe  proceffion.  die  millethater  luuften  in 
demiithigcndem  anzug,  ein  zeichen  der  verwirkten 
Itrafe  auf  ihrera  hals  oder  rUcken  tragend,  vor  ihrem 
herrn  erfcbeinen  and  eine  vorgefchrit^bne  (Irecke,  ge- 
wohnlich  bis  zur  grenze  des  gaus  durchwandeni,  gleich- 
fain  damit  ihre  entehrung  jedermann  im  lande  bekannt 
wiirde.  *) 

a.     die  altelte   ftelle  hieiilber  Ul  I.  Viiig.  VI.  2,  3 :   ver- 
berati    et    decalvati    deforniiter    decern    conrin'nas  po/fef- 
fiones    circtiire   in\ili    cogantur.     daB    fie    barfuB    giengen 
und  einen    ftrick  uni    den  hals   truKen ,     wird    hier   nitht 
gefagt.      In    ipl'a    nuptiaruui    fiUennitate    Lutharius    dux 
Saxonum»     nudis   pedthns ,    [ago    indutus^     coram    omni- 
bus   ad    pedes   ejus    (Heinrich    des  5.)    venit,    feque   fibi 
(d.  i.  ei)  tradidit.     Otto  frifing.  7,15.**)    Folgende  ftellen 
lafien  unenti'chieden,     was  zum   fchimpf  getragen   wurde: 
qui    (comes   Stephanus,   Gerardu.n    frater  ejns    et   Matfri- 
das)     venientes   juxta    Wormatiam,    per    milJiarfi    unum 
ad     urhe     angarias    ferentes ,     veiiiam    poltulantcs     usque 
ad     pedes   Arnoldi     epifcojii    tullenlis ,     qui   apud    regein 


*)  V(rL  daut  wandera  der  eingefchmiedeteD  mOrder,  Torhia  f.  710. 
**)   nudatu*  ptitlttt    onm   dnodecim    patribuR   dircalceatin       Saxo 
rraJUZD.  p.  176. 
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jirafidicti  intleft  et  armiger  facient  proeelfioftes ,  quae 
vocantur  vulpariter  hackees ,  unani  et  primam  a  loco, 
in  quo  dicuntur  inaleticiura  iierpetrafl'e,  tisque  ad  fepul- 
turam  |}rae[licti  prions  .  .  .  alias  procefliones  facient  in 
diebus  dominicis  vel  in  folennibus  feJlivitatibus ,  nudis 
pedibus,  induti  braccis  et  caraifiis  de  grolfiHimo  faecOy 
et  praedictus  armiger  (namlirh  der  nnfreie,  nicht  der 
freie  miles)  habebit  in  coUo  juo  panellum  fuum  per- 
foratum  et  caput   fu«m  emittet   per  foramen ,    et  tHrgas 

deferent  in  manihus  fuis et  dicent  lie  alta  voce: 

nos  facimus  hoc  i>ro  facto,  quod  iraponebatur  nobis  de 
morte  Johannis  priuris.  ch.  a.  124*1  b.  Ducanj^e  f.  v. 
hannifcara.  Item,  wer  da  funten  wird  fUr  ein  wuche- 
rer,  der  fal  drie  foiitage  vur  dem  ama  geeii  mit  deme 
wichwafler  umb  die  kirchen .  tvoUen  u.  harfufi  u.  ein 
jodenhut  uf  ban  u.  ein  hcje^nhe  in  finer  hanl  ban. 
wan  he  umb  die  kirchen  kompt,  fo  fal  er  dras  ligen 
vor  die  kirchthur  u.  fal  die  lude  obir  fich  lafien  geetL 
item  wer  funten  wird  fiir  ein  ebrecher,  der  fal  drie 
fonta^fe  vor  deme  ania  mit  deme  wichwaBer,  woUen  u. 
barf^ifi  Htnh  die  kirchen  geen^  barhanpi  u.  eiue  be- 
femJie  in  finer  hant  tragen  u.  wann  he  umb  die  kir- 
chen koinpt,  fo  fal  er  drus  vor  der  tor  ligen  ii.  fal  die 
lude  ober  fich  lafien  gcen  u.  /fagen  (d.  h.  ihn)  mit 
dem  be/enthe,  wer  will.  Seligenll.  fendrecht  a.  1390; 
item  da  fich  zwo  fchelden  in  der  kirche  oder  uf  dem 
kirchofe,  weh'he  dan  unrecht  hat,  die  fal  den  belemhe 
barfufi  umb  die  kirchen  dragvn  drie  fttnta^e  u.  fal  vor- 
geen  u.  die  ander  nachgeen  .  .  .  u.  lachet  lie,  die  fal  den 
befemen  dan  dragen.    ebend. 

6.  edle  verbrecher  irngeu  himde,  der  frilhfte  beleg, 
weil  die  tuller  begebenheit  unter  konig  Arnulf  nicht  be- 
llimmt  genug  erzahk  wird,  ill  aus  der  erllen  hftlfle  des 
10.  jh.:  (jua  praefumptione  rex  (Otto  I.)  audita  condem- 
navit  Eberharduni  (Franconiae  ducemj  centum  talentis 
aellimatione  eqnonim,  oranesque  principes  militum,  qui 
eum  ad  hoc  facinus  nandfriedensbruch)  adjuvarant,  de- 
decore  eanum ,  quos  portabant  usque  ad  nrbem  re- 
giamy  quam  vocitaraus  Magadaburg.  Witich.  corb.  p.  25; 
ha«c  autem  fuit  pacis  conditio »  quod  venientes  Medio- 
lanum  tertio  ab  urbe  milliariOt  nudis  incedendo  velli- 
giis,  epifcopus  codicem,  marchio  canem  bajulans  ^  ante 
fores  eccle/iae  S.  Ambrofii  reatua  proprios  devotiffime 
funt  confefQ.    Arnulfus  medio!.    I,  0.  ad  a.  1004;    9etm 


rator  (Frid.  1.)  fenHns  pala 
imperii    principem,    cum   d 
fuis,    canes  per    ttutonicum 
frif.    de    ge(l.   Frid.    2,  28; 
(Reuber  p.  351) 

quippe  veius  mos  ell,  uti« 
fanguine  vel  Hiiimna  vel 
turbine,  feu  crebris  regnul 
audeat,  ante  gravem  qua 
excijiiat,  fi  liber  erit,  de 
impo/Hum  /capulis  ad  con 
cogatur  per  rura  canem  c 
fin  alius,  lellam.     cujus  di 
ille  palatinae  cuHos  eclebe 
non  potuit  vilare  conies,  c 
portiivii  frajtulis  pa/fus  ph 
banc  quoque  tunc  alii  fiini 
fullinuere  decern  comites,  I 
foeda  tulere  canes  f<enerof' 

Der  beltrafung   des    pfalzgrafe 
chi'oniJlen,    z.    b.   Dodechinus   i 
Scotus   ad  a.  1155 
comes  et  Emicho 
Spanheim   et  Henricus   de   Ka 
comes    de  Kirberfi,   Henricus   c 
helm   Oder   DietzV)    et  alii  ex 
canes  portaternnt 


**):    ubi  (zi 
comes   de  . 
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1181  (Lwdewip:  rel.  2,  103)  ex  antiqun  !ibrc>:  Frideri- 
CU8  1.  priiicipes  in  mit^aintirniiti  iiijurios  Woriiiatiara 
€voca\it,  ubi  in  praefentia  totius  curiae  omnes  in  faciem 
fuam  ed  pedes  Arnoldi  corruentes,  in  cinere  et  in  ci- 
licio  fatisfacientes,  poenas  tanto  facinori  congruas  dede- 
runt,  et  viudictani,  quae  \tiI|u'o  diritur  arreH-ara  (1.  harni- 
fcara)  in  medio  hiemis  hon'endinimi  tempore  quilibet  in 
ordine  fuo^  fecundmu  fuam  dignitatem  vel  conditioneui, 
tiudipes,  ad  tervtinum  us  amllitmon  .  .  .  propria 
collo  congeliant.  inprimis  palatinus  Rheni  comes ,  ficut 
principalis  tanti  flapitii  awctor,  cmicm  per  medium  /«- 
turn  porta\'it,  alii  autem  fellam  afiuariam ,  alii  ftthfcl- 
larti  inflrumetitum ,  atque  alii  alia ,  fecundum  fuam 
coiivenientiajn,  rigidis  i>!aiitia  algentibusque  totius  in 
confpectu  ferebat  concilii.  Als  im  j.  1205  Heinrich, 
decan  von  Magdeburg,  ungerechter  weife  tiberfallen  and 
geblendet  worden  war,  wurde  Gerhard,  dem  thater, 
auller  einer  ^reldbuBe  auferlegt:  ut  cum  quingentis  mi- 
Utibus  militaretH  ei  poenam  perfolveret,  id  eft,  ut  fin- 
gull  miJites  de  loco  perpetrati  fceleris  usque  ad  fores 
eccletiae  canietdum  drferrcnt.  Arnold,  lubec.  ebron. 
flav  7,  2.  Ein  iioch  fp&teres  beifpiel  vom  j.  1232  gibt 
eine  urk.  b,  Ilerrgott  2,  241.  ad  emendationem  tanti 
fceleris  comes  (phirreteufis)  et  cum  eo  minifteriales  et 
liberi  poennm,  quae  vulgo  harnefcar  dicitur,  fullinebunt, 
quam  ante  portara  civitatis,  quae  Spalun  diiitur,  urius- 
quisque  prout  I'ui  fan^niiuis  nobilitas  feu  generis  con- 
ditio et  lerrae  confuetudo  in  talibus  requirit,  alTuraentes 
et  per  civitatem  via  puhlica  usque  (ui  valvas  bujilicae 
b.  Mariae  deferentes  ibi  Fe  prollenient.  Aus  der  fol- 
genden  zeit  iind  niir  keine  falle  bekannt^  auch  bei  den 
dichtern  des  13.  14.  jh.  babe  ich  keine  erwahnung  der 
litte  gefunden;  doch  erliielten  fich  unter  dem  volk  ei- 
nige  fprichworter,  die  man  auf  lie  beziehen  muB:  das 
ding  wird  den  hund  hctben  (res  redibit  ad  rellim)  Schil- 
ter  gloff,  474*;  humle  fWiren  bis  Bufchendorf  (ein 
dorf  bei  Niimberg),  hunde  fiUiren  his  Bautsen,  d.  h. 
bis  zum  grenzort  des  gaus  (vgl.  n.  lit.  anzeiger  IM07. 
fp.  319.)  Was  war  nun  der  grund  diefer  rechts- 
gewohiiheit,  die  bis  zum  13.  jh.  von  dem  10.  an,  und 
wahrfcheinlich  fclum  frtiher ,  herlVhte  ?  die  deutungen 
bei  hchilter  473^    fcheinen  unbefriedigend  *) ;   ich  glaube, 


*)  der  band  war  ein  verHchtlichee  thior:  fohebic  ala  ein  hunt. 
troj.  11013;  pttiffui^mum  pro  munere  eia  projiciunt  eanem.   YTilc^^, 
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jiit.  Ladwig    IL   vom  jahr  8*i7   bei  Baloze  2,  360  i&^i: 

quicunque   caballum,   bovera,   frifcingas,   velbes,   arma  vel 

alia  inobilia  tollere  aulus  fuerit»  triplici  lege  componat  et 

liberum    {'Hibcr    in)    arniifcara,    id    eft    /ella    ad    fuum 

dorfum   ante    nos  a  fuis   femotiis  bis   dirigatur   et  usqae 

,      ad  nollram   indnlgentiam   fuHineatur;  lervi  vero  flagellen- 

I      tur  et    tundantur  (tondeantur)  et    eorum   domini,    quae 

ipQ   tulerunt»    reftituant.     Die   Jlellen    aus  Otto   fiif.   und 

Gunther,   welche  die  fella*)    dem  minifterialis  anweifen, 

I      find   bereitfi  angefUhrt;    hier    die   aus  altfranz.   liedern, 

zueril  aus  Garin  le  loherens: 

enportera,  fe  vos  le  commandes 
L  nue  fa  fele  a  Paris  la  cit^, 

^^  treflos  nus  pies,  fans  chance  et  lans  joler^ 

^H^         la  verge  le  poing,  come  home  efooap^. 
^^m         en  portcra  del  bore  de  Saint  Denis 
^B  nue  fa  fele  deci  que  a  Paris 

^^v         i\us  pies  en  fanges,  come  un  autre  chetis 
Wf         ^^  nrge  el  poing,  {]  come  d'onie  efchis. 
aus  Gerard  de  Vienne: 

i  que  voftre  /elk,  dont  bel  font  li  ar^on, 

L  port  far  f<m  chef^  une  lieur.  de  rainion, 

^^^  fius  pies  en  langes,  ce  fe  fenible  raifon.  — 

^H  qui  devant  moi  vendra  agenoiller, 

^B  ^<^^  P^^  ^  langes,  por  la  merei  proier» 

r  ^o  feUe  au  col,  que  tendra  per  Vellrier. 

I      auB  dem  ron.an  du  rou : 

I  quant  a  Richart  vint  li  quens  Hue, 

^H  une  jelle  a  fon  col  pendue, 

^^B  fon  dos  offri  a  chevauchier; 

^B  ne  fe  pot  plus  humelier, 

^H  eftoit  couilmiie  a  eel  jour 

^B  de  querre  merchi  a  feignour.     und  weiter: 

^H  Guillaume  vint  k  merchi 

^^P  ntu  piet,  une  felle  a  fon  coL 

^chron.  Normanniae  b.  Ducange  6,  337:  Hue  prend  une 
I     felle  et  la   met  /ur  fon  col  et  tout   a  pied  fen   vint  a  la 

porte,  oil  les  deux  enfans  du  due  Richard  eftoient  et  fe 
I  lui/fa  cheoir  aux  pieds  de  Richard  fils  du  duc»  afin 
[     que   Richard    le   chevauchaft,    01   lui    plaifoit.      Thomas 

Walfingham    p.     430:    nudia    veftigiis    equeftrem    fdlam 


•)  Lebmann  fpeir.  chron.  464*"  Qberfetzt  ialfch  /n/Jel. 


leidigten  herm  'Och  gleichfai 
der  unterjochte   fich   als  eiji 
gibt.      Auch    erfcheint   der 
kfiiner  Urafe    die  rede  ift,   ei 
capellum,    lanceam    et   Idlam, 
petaam  fnbjectionis  memorial 
1176.     Weder  unfere   rechm 
kennen  aber  beifpiele  eines^ 
ond   vielleicht    ill   diefer    grt 
falTch.     Da    die   fitte   allem  , 
hOberes  alter  hinaufgeht,    ti 
gebraucb     der     pferdefatid 
L   676)    zufammenhangen   uih 
feuertoda  anzeigen  follen? 

t  mifreie  tragen  ein  p/Iugn 
ill  die  llelle  Ottos  von  Frei 
Jlrafe  des  rfldems  ill  mir  nid 

<7.     frauen    tragen   (leine    um 
brauch   kenne   ich   zwar   eril 
alter,    dagegen  fcbeint  er  in 
in   Friesland,  Flandern   a.  in 
frowe,  die  in   peene  fellet  v^ 
git  fie   die  pfenninge  nit,    fo 
geniacht  ill,   vom  napfe   bis 
ffeti^    ane    mantel   u.  unverh 
fexte.  iladtr.  v.  Speier  (a.  13 
reu  llein  zu  tracer.     Emsdorii 
fame  qui  dira   vilanie  a 
era  5  fols.    on  nortt^a 
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D.  fe  fchal  de  (tad  verfweren.  Hamburger  lUdtr.  a.  1407 
bei  Walch  6,  131 ;  fi  duac  mulicrcs  lixantur  ad  invi- 
cem  percutiendo  fe  cum  verbis  contumeliolis ,  quae  ver- 
korene  wort  dicuntur ,  poriahiint  duos  lapides  per  ra- 
tcuas  cohaereufc^ ,  qui  ambo  poiiderabunt  unum  cente- 
narium,  per  longitudincm  ciriiatis  in  comniuni  via, 
prima  portabit  eos  de  orienlali  porta  ad  occidentalem  et 
alia  tlmulahit  cam  llimulo  ftrreo  fixo  in  baculo,  et 
ambae  ibunt  in  cami/iis  /Wis.  alia  tunc  ajjUmd  cos  in 
hunieros  fuos  et  reportabit  eos  ad  orientalem  portam 
et  prima  e  converfo  Itiraulabit  earn,  jura  tremonenfia  b. 
Dreyer  p.  424.  Wigand  Hoxter  2,  219;  frauen ,  fo  ein- 
ander  fchelten  ,  werdeii  mil  der  Urafe  des  alten  fchocks 
belegt  XL,  nach  den  umlhtnden  foil  ihnen  der  krotenjitin, 
tkdel  Oder  pfaile ,  andem  zum  abfcheu  angelegt  werden. 
Hat.  von  bchleiz  (a.  1625)  Walch  (3,  78;  zu  Ufnabrttck 
batten  die  boiden  jrhandllrcnc  die  gcllalt  einer  flalchc. 
Strodtmann;  (telle  des  braunfchweiger  r.  bei  Pufendurf 
4,  111.     vgl.  225. 

Id  faeke,  dat  twee  man  fcheltet  ende  fpreckan  manni- 
kanderen  innaer  fin  eere,  de  vrberth  aider  twa  punt; 
iH  man  ende  wif,  de  man  twa  punt  ende  dat  wif  een 
jjunt.  endii  firheldet  der  twa  wif,  da  fullen  drcggcn 
de  flenen  um  den  hcds  aling  dor  bueren.  Fiancker 
buurbrief  van  1417.  vgl.  Fw.  p.  393;  fi  muUer  muliercm 
perculierit,  folvet  20  fol.  vel  portabit  lapidcs  caienatos 
a  fua  parochia  ad  aliam.  ch.  Henrici  ducis  Brabantiae  a. 
122lt.  bei  Ducange  4,  52. 

FX  quaecuiiquc  mulieres  invicem  corrixantur,  juris  ell, 
ipfas  per  vicos  civitatis  furfum  et  deorlum  per  col- 
lum  lapide,s  bajidarc.  jus  civicuni  ripenfe  in  Kofod 
Anchers  farrago  p.  259 ;  gor  ogift  kona  hor  medh  gif- 
tum  manne ,  boten  badlie  .  .  .  orkar  ban  eigb  botum, 
ik  fkal  Imira  iiiggUis  um  fkap  hans  ok  a  bona  /htd- 
fens  jlcna  ok  fva  fkal  hon  ban  um  jhuiai  ledha  ok 
iidan  lladen  for  fvflria.  lladslagh  giltom.  10.  Im  Bior- 
koa  ratt  (jure  bircend)  15,  2  heiBt  es:  biira  llad/ins 
tna)UoL 

Die  ft-rafe  des  fieintragens  fcbeint  der  des  befentra- 
gens^  die  geradefo  fiir  fcheltende  weiber  gait  (f.  714), 
analog*),    folglich,    wie   diefe  den  Haupenfohlag ,    Heini- 


*)  rielleicht  ill    auch  der  faek,    den  fie  liefern  follen  (f.  668), 
ftrafTy  mbol  ? 

ariittm*s  D,  R.  A.  3    Auag.  Zz 
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memu  et  quod  a  parvnlis  cum  ovis*)  lapidentur  ct  cum 
tijmpanis  (wie  vorhin  f.  720  mil  hftrnern)  alTocient  pfir 
cwitatem.  Barleta  (leht  urn  1420)  fennones,  fer.  5.  heb- 
dom.  3,  quadrag.**)  Ein  ^efangner  zuin  fchimpf  auf 
dent  cfcl  gefiihrt.  pf.  Chuonr.  27»  fragm.  bell.  1101. 
Es  komnit  auch  vor,  hinterriicks  auf  eitmi  tceiJJen 
gaul  gefetzl  zu  werden  (Bodm.  p.  658) ,  vcrlehrt  auf  ein 
pfef'd  (llauiners  liohend.  3,  107.  a.  1198),  rikklings  auf 
einen  Ichwarsen  tcidder  (oben  f.  453.)  Nicol.  Damafc. 
de  inor.  ^'ent.  (Gronov.  3851)  berichtet  von  den  Piliden 
in  Kleinalien  gerade  diefe  ftrafart:  fJlJ^iJAL  iav  d* 
/i»o«xo^  dlM  ^   rtfQtdyitai    tr,v   noliv  Sni  Svov  fietd 

7.  Dachafjdeckttng.  ein  mainzifcber  amtsbericht  voni  j. 
lOfifi  enthalt:  es  ist  ein  alter  gebrauch  hierumb  in  der 
nachbarfchaft ,  fals  etwan  ein  frauw  ihren  mann  fchla- 
gen  follte,  daB  alle  des  fleckens  oder  dorfs,  worin  das 
factum  gefcbeben ,  angrenzende  genuirker  Qcbs  anneb- 
luen,  docb  wird  die  fach  uff  den  letzlcn  faBnacbttug 
oder  efcbennittwocb  als  ein  recbt  falSnachtfpiel  verfparet 
(alfo  aucb  hri  §^.  taxta<;) ,  da  denn  alle  gemdrkcr, 
nacbdem  lie  Fich  8  oder  14  tag  zuvor  angemeldet,  jang 
u.  alt,  fo  lull  dazu  haben,  ficb  verfaniinelii ,  niit  troni- 
men,  pfeif  und  fliegenden  fabnen  zu  pferd  u.  zu  fuB 
dem  ort  zuziehen,  wo  das  factum  gefchehen,  vor  dem 
flecken  iicb  anmelden  u.  etbcbe  aus  ihren  mitteln  zu 
dem  fchultheBen  fchicken,  welche  ihre  anklage  wider 
den  gcscblagnen  mann  thun ,  auch  zugleich  ihre  zeugen, 
fo  lie  deswegen  baben,  vorltellen.  nachdera  nun  felbige 
abgeboret  imd  ausftindig  gemacbt  worden,  diiB  die  frau 
den  mann  gefchlagen ,  wird  ibnen  der  einzug  in  den 
flecken  gegonnt ,  da  lie  dann  ali'obald  lich  allefambt  vor 
des  gefcblagnen  raanns  baufi  verfarameln ,  das  bans  umb- 
ringcn  und  falls  der  mann  lich  mit  ibnen  nicht  ver- 
gleicbt  und  abfindet,  fcblagen  fie  leitem  an,  jhigeii  auf 
das   dach,  hmwen   iknte    die  firft   ein    und    rcifien    da$ 


•)  mit  fanlen  wahrfcheinlich;  Gre^.  tur.  7,  14  eraahlt:  tunc 
rex  judit  fuper  capitA  euDtium  projici  equorum  Aercom,  putre- 
factaa  haftuliw,  pfileaa  ac  foenum  pntrc'line  dJirolotiiin»  ipfumque 
foetidum  urbis  lutum ;  und  3,  10:  procedente  iUa  (Chrolbildc)  ad 
fanctam  ecclefiam  ftercom  et  divorfos  foetorea  Tuper  earn  projici 
imperavit. 

**)  eio  nenes    beilpiel   aus  Frankreicb   lefe  icfa   ebeo   in   der 
allg.  jarift.  aeitnog.    GOtt.  1828.  fp.  20". 
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der  gefchla.(?ne  maim  felbd  voniehmen  darf,  iioch  offen- 
barer  wird.  Diele  (trafe  greift  nicht  bloB  die  ehre*), 
fondern  auth  diis  landrerht  an ,  ich  werde  daher  unter  D 
auf  lie  zurtickkommen. 

8.  mit  peek  heflreichen  u.  in  federn  wdhen.  Latro 
de  furto  convictus  tondeatur  ad  modum  campionis  *?t 
pix  huUiais  fupor  caput  ejus  effuiidatur  et  pluma  pal- 
vinaris  fuper  caput  ejus  excutiatur  ad  cognofcenduin 
euui.  th.  Richardi  regis  Aug!,  a.  1189  (Rynier  1,  65); 
derafuni  caput  pice  ohlinetur  et  plumis  obferetur.  nord. 
Biarkolag  (vgl.  Jan.  Bing  de  delicto  furti  jui'e  norwegico 
vetuflo.  Hafu.  1755.  g.  9);  uppe  den  kak  gefettet  mit 
der  pilihuven  u.  feddern  u.  mit  der  pikhuven  gehaii- 
gen.  Dreyer  ad  Rein.  d.  vos.  p.  185;  eine  nonne  mit 
Itonig  U-jhichmi ,  in  federn  gemiUt ,  verkehrt  aufs 
pferd  gefetzt.  Raumer  Hi)henll*  A,  107  (a.  1198);  con- 
tigit  autem ,  dum  rex  AdoIphuR  in  Turingia  quondam 
villani  pertranlbet ,  quae  Sumeringen  dicitur,  juxta  quam 
exftructa  ell  ectlelia  S.  Gangolfi,  ut  duae  vetulne  mu- 
lieres  ad  dictam  ecclefiam  emu  rebus  fuis  confugerent, 
quas  quidatn  pedites  de  exercitu  rebus  et  vellibus  fpo- 
liantes  iiudas  pcrnuxcnmt  pke  cum  feho  mixla,  delude  in 
plumis  volufauics  difcuiTcre  peimiferunt.  l^iffridus  presbvt. 
ad  a-  1294  (Piftor.  1,  1050^) 

9.  Prunger.  an  einen  auf  dera  gerichtsi>latz  oder  fon(t 
effentlich  llehenden  pfhl ,  block ,  flein  wird  der  ver- 
brecher  gebmiden,  angefchloBen ,  eingeliuannt  und  den 
blicken  des  volks  ausgeftellt.  In  Frankreich  heiBt  diefer 
fchandpfahl  piiori  (engl.  pillory,  aus  dem  deutfchen  iifl- 
la're?)  uder  rarcan ;  in  Niederdentfchland  kttke,  kaek, 
kaik,  dftii.  kag:  im  fchwftb.  landr.  18S  Scbilt  218  Senk. 
die  fchraiat;  uach  verfchiedenheit  der  geftalt  an  andern 
orten  noch  anders,  z.  h.  in  Baiern  die  prt'rke,  breche 
(Scbnieller  1,  245),  in  Norddeutlchland  die  fiedel  ^  in 
Schwabeu  die  geigv.  Wer  da  hauet  finnig  fleifcb ,  der 
fol  treten  bci  Gtinther  Brentinga  fen/ier ,  wolt  er  aber 
da  nicht  lichen  ,  fo  loll  man  in  pftnden  um  5  fchilling. 
ilat.  von  Remda  (Walcli  8,  241).  In  vielen  fallen  ist 
mit   dem   pranger    noch    eine    andere   (Irafe    verbuudeii, 


*)  in  *ler  oftfru^f.  ftadt  Nordcn  befiibl  der  Ifludesheir  zi\r 
rdiinipfliclien  bearafung  der  eiowohnor  die  IhUrme  abiudrtkrtt, 
WiardA  oftfr.  gefch.  3,  421. 
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dn    loch    itnte>'    det-    fchwdk    her    gefchleift.      So    der 
beiin  einbruch   erfclilagiie   nuMdieb   (oben   f.  G79) ,   der 
keteer:   ir   fult   Tie  niemer  bedaten  an  deheiner  flat,   diu 
gewlhet  n,   nodi  fol  fie  niemer  halt  dehein  getoufte  hant 
anriieren,   da  I'ult  ir  nenien  ein  feil  u.  macbet  einen  ilric 
daran   u.   leget  im  den  Itric   an  den   fuoy,  mil  dnein  ha' 
hen   a.    ziehet   in   zer    ttir  ft/,,  ob  diu  fwelle  danne  hocb 
ill,   da   fult   ir   durch  die   ftvelle  giaben    u.   iult   in  dar 
darch  ti?  skhen ,  da^   eht  niemer  getouftiu   bant  an  in 
kume   u.   bindct  in   cinte  ro/J'e   an  den    sagd    u.    ftieret 
in  i\7,   an   da/^   gctcicke^   dar  die  erhangen  u.  die  erflagen 
ligent ,   gegen   dem   galgen   u.   gegen  des  galgen  gefinde, 
des  ill  er  dannoch   ki'ime  wert.    Berth.  2fM.    Hauptfach- 
licb    vnirde    an     dem    leichnam     der    /rihftmdrder    diefe 
ftrafe   vollzogen:    de   ok   fek    fulvcn    dodet,    dene   fchal 
men    to    der  rechten    doren    nicht  utbringen,    mer  under 
defne  fiiUe    fchall   me   one   ufbrinfjat ,    eder   td  dem  ven- 
ftere   unde   one   uppe    deui  velde  bernen.    leg.  goflar.  b. 
Leibn.  p.  501.     Ilenget  fich  einer  I'ulvell  biimen  tinnners, 
men  houwet   en    los   en    greft   en  lanler  dem  fiille  edder 
Wider  der  wand  ut,    let    gerichte    over  en  litten,  bind 
dat   tow  an  eineni  fehlen  mit  einem  fwengel  und  let  en 
tnit    eimin    perde    hinfchlepen     up    den    m'thfUrti    hrctis- 
iveg ,  dar  lik   twe   edder   tre  feldmaiken   fcheiden.     men 
legt  em   dar  dat    hovet,    dai'   de    chilftlirhen  doden    de 
vote  hebben,  dat  Itrik,  dar  he  Ilk  an  gehenget,   let  men 
em    ovenn    halfe    u.   is  dat  nicht  lang  genog,    fo   leget 
man   dat  binnen   der  erden,   alfo  dat  ein  ende  drc  fcho 
lang   baven    der    erde    kan    Hggen    bliveii.      hat    er  Ikh 
erllochen,   fo   gefchieht  ebenlo,   nur  daS  man  ihm  eiiien 
bauirj   Oder  ein   holz  zu  haupten   fetzt    ond    das    meOer 
ins  holz  fchhlgt;  hat  er  fu-h   erlauft,  fo  grabt  man  ihn 
fiini"  fchuh  vom   waller  in   den  fand;  wars  ein   brunnen, 
man   grabt   ihn   auBcrhalb   hofcs   auf   einen  berg  t»der  an 
einen   weg    und    fetzt    ihm   drei  Heine,    den   einen  auls 
haupt,  den    andern  auf    den  leib,    den  dritten  aaf  die 
fQfle.     Rugian.  247.    Wo   einer,   de  nicht  pienlik-  bekla- 
get    were ,    ut    mismode    lik    fulven    umnie  brochte,    de 
dode  liechnam   fchall   dorch  den  bodel  efte  lacker  under 
den  (lillen  ut  dem  hufe  gebracht  u.   int    feld    begraven 
werden.     Ditmarf.   landr.   art.  131.      VVanii  einer  aus  un- 
finnigkeit    oder    krankheit  des  haupts  oder  verzweiflung 
fich  nms   leben  bringet ,  alsdenn  fallen  feine  gttter  zum 
halben    theile    an  die   herren,    der    kr»r[ier    aber    wird 
durch   den    battel   unfer  der   fchtveliru    auH    dem    liaufe 
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Dfiii  kOiiif,'  trnf  entfpt/.ung  von  der  herfchaft,  den  edein 
von  feinein  grafen  oder  berzogenamt ,  wie  den  freien 
von  einem  andern  dienil,  den  er  verwaltete;  aber  ein 
Itaupenfchlag  hatte  den  konig  in  knechtfchaft  gedinickt 
wic  deii  bloBen  freien.  Heifpiele  von  verbrecben,  wo- 
durcli  freibeit  verloren  gpbt,  oben  f.  329;  es  lalit  Qcb 
niclit  ubcrall  fagen ,  bei  welcberi  teibes  und  ebrenftrafeii 
fie  fortbelland  oder  nicbt.  Strafe  an  haut  und  haar 
inacbte  im  altertbum  aucb  zu  knecbt  (f.  704);  allein  der 
hundtragende  edelmann,  der  fatteltragende  freie  btiiiten 
nacb  anfigellandnem  fcbinipf  nichts  von  ibrer  freiheit 
ein,  denn  fUr  das  gleicbe  vtn'brecben  follte  ja  der  bauer 
fein  ptlugrad  ti'agen.  Danna  wurden  aiu:li  gewill'e  un- 
entebrende  todesllrafen,  namentlicb  die  der  enthauptung, 
fttr  freie  und  edle  vorbebalten;  ein  freior  ware,  wenig- 
ftens  in  der  alteilen  zeit,  an  galgen  und  rad  entebrt  ge- 
ftiorben. 

2.  znm  zeicben,  daft  die  markgenofien,  die  gaubewohner 
den  (Irafling  aus  ihrer  gemeinfcbaft  fcblieBen  woUen, 
gerlldna  fie  ihm  jv'm  lams.  Das  dach  tvird  ahgetra- 
gen  (f.  723),  das  fhw  vcrpfiiU,  der  hrunnen  mit  erde 
sugedecl'tj  der  of  mi  eingel  eh  lagen  (f .  529.  5  30) .  N  och 
im  17.  jb.,  finde  ich,  wurde  zu  Leipzig  gegen  den  fau- 
migen  und  widerfijenlligen  mit  (perrung  der  thiire  und 
lofchung  des  feuers  verfabren.  Ilaltans  1785.  Die  frief. 
Brokmilnner  hrannicn  ibrein  richter,  der  feine  pflicht 
verletzt  batte,  das  haus  meder-  Br,  24-32,  man  foil 
aber  bloB  hema  *)  und  nicbt  tralln  denwtn  (den  bnin- 
nen  ll(»i>fen)  iver(  delra  (warf  aufgraben)  ferh  uphawa 
(farh,  wand  aiifbauen),  welcbe  Urafen  alio  bei  andern 
gelegenbeiten  Ublicb  gewefen  fein  mUAen.  Br.  2G  redet 
aucb  von  /Wa  woch  ieftha  hrof  (zerreiBon  der  wand 
u.  des  dacbes.)  Die  Ditmarfen  hmmiicn  ibreni  beftecli- 
liche'n  ricbter  das  haus  ab.  Wellpbalen  mon.  ined.  3. 
1733.  Nach  deni  Hagenor  vellenrecht  foil  dem  unge- 
horfanien  weinwirt  feitie  thitr  jabr  und  tag  sngcjchla' 
]cn  werden,    daJi  er   nicbts   verfchleilSen  noch    verzapfen 


*)  ein  anderea  frier,  recht^bncb  verordset  nicbt  nur  dan  baua 
|6B  bpl^oclmen  APega  abzubreDnen,  fondem  aucb  auf  dt'tu,  gleich- 
iun  verflnchten  gnind,  kein  neuei  zu  bauen  und  nachwaeh/«nde» 
tjrat  autzujUehem  opa  tba  warve  nen  hua  to  raakende,  al  hwenne 
opa  there  birtb(Vedo  en  grcne  turf  waxt,  fo  bacb  maa  thene  turf 
»p  to  grevande.     Wiarda  zu  Af.  p.  37. 


»»  Boik.    l>ie  glofe  zm 
flfcbte  .L^  d«B  die  fchloa 
««r  frawftn  werrteq.    "      " 
Uu    Aemt  etnes    mI 
"enlwL    lUt.  fofat.  b  .„^„ 

^Jr*^    ^""^    n.,th2ocht> 
t^bufltontj,  ilomorum.    frjef 


lUbei 
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beii ,  ihren  verfunimluni^en ,  gericliten  uiitl  im  heidcn- 
thum  ihren  opfern  nicht  beiwohnen,  multe,  weiin  er 
ihnen  auf  dem  weg  be<:?e(?nete ,  ausweicheu  (vorhin 
f.  712.)  iiec  fncris  adeH'e  aut  concilimu  inire  ignominwlo 
fas.  Tac.  cap.  6 ;  ignominiofus  war  der  feige,  der  hn 
kaiupf  fern  fchild  wesgeworfeii  hatte,  luulti  fuperllites 
belloimii    infamiam   laqueo    finierunt.     Frolho    foil    nach 

I  Saxo  gi-ainin.  p.  85  verordnet  haben:  li  quia  in  acie  pri- 
mus fugaiu  capeHeret,  a  cofnmuni  jure  aUcnus  exi- 
Ileret.  *)     Das    heiftt    das    <je.meine    Jandrecht    wird    ihm 

I  gatommen.  Vi.u'liU,  in  Beovulf  214 ,  fpricht  tlber  die 
feij^en   krieger,   die    ihren    lierrn    ini    llich   gelaSen,   eine 


nft  fceal  fincjiego  and  IVeordgiiu, 
eall  L'llelvyn  eovruiu  cvnne 
lufen  ilUcgean;  londrihtes  mot 
Jjtcre  nia?gburge  monna  a3ghvyl(; 
tdd  hveorfan!  n|)]>an  Mclingas 
feorran  gefricgean  tieira  eoverne, 
domledTan  da^'Ul    dead  bid  felra 
eorla  gehviykuni,  I>onne  edvltlif.  **) 

alfo  niclit  bloB  die  verbrccher,  ihre  ganze  fippe  (mieg- 
bui'g)  traf  entehrung.  Andere  fonneln  find  f.  40.  41.  42 
mi^etheilt.  Wo  der  tbftter  ft^l  fride  haben,  der  von 
drm  landrevhte  gethan  i(l  ?  die  i'choften  theilen :  wo 
man  ihn  tvedcr  hori  noch  fwht  (d,  i.  nir^ends).  Kopp 
nr.  IIG;  anno  1388  \\\  Wigel  Ciabelaurlie  KeSeler  lln 
lantrecht  henomtn^  als  er  diMi  fchernruiid  ermordet 
had  ...  ill  Henne  RiJe  von  Bonauiele  fcbefer  lin  lant- 
recht genommcn,  als  er  Ilenne  Binder  ennordet  had  .  .  . 
item  Henne  Zingraf  ein  webirkneeht  ill  fin  landrecM 
wider  fff ben,  des  niordis  wegin,  den  he  begangen  had 
an  Hein/en    von  Montebiu'   u.  liat   ui;  gel'worcn  II  jar  u. 


*)  bei  deu  ROiucru  lUud  totleaflrafu  damuf;  qui  m  acio  prior 
fugam  fecit.  rpectantibuH  luilitibuB,  propter  excmplum  capita 
puniendufl  ell.    Dig.  XLIX.  10,  0. 

**)  ich  Gberfetze ;  jam  opuai  largitio ,  eniium  dona  omuisque 
patriae  liietitia  et  victus  generi  veftro  celTabunt,  quilibet  veDrae 
cogQationis  alienus  erit  a  jure  cominuDi ,  poaquam  bomiaes  com- 
pereriot  fugam  Toflram ,  ignominiorani  fecoujoiieni  (a  domino 
veftro).  mors  enim  viro  generofo  praeaautior  eft  quam  vita  pro- 
brofa.  lufen  nehme  ich  fur  leofen  victns,  and  dann  entfpncht 
vyn  and  tuftn  gaox  uuferer  rucbtaformel  wonue  und  trn'de,  oben 
r,  40.  521. 
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85,  2.  Si  ille,  qui  admalUitur,  ad  aulluin  placitum  ve- 
nerit,  tunc  rex,  ad  queiii  niannitus  ell.  ejctra  fermonem 
/uum  eum  elTe  dijudicet,  .  .  .  ot  quicunque  ei  panetn 
dcderit  aut  iu  holpifium  collegerit^  etiam  jl  uxor  ejus 
propria  fit,  10  fol.  culji.  jud,,  doiiec  omnia  quae  ci  le- 
gibus  imijutaiiiur,  fecuiidum  le^^eia  coiiiponat.  I.  I'al.  59. 
De  mr'/Jbim  id  eft  de  latrone  forbannito,  ut  unusquisque 
comes  alio  (alii)  inandet,  ut  iiullus  eum  recipvre  audeat, 
&  liber  eum  ruTceperit,  fol.  15  compunat  (alfo  die  alte 
buQc),  II  fervus  120  ielus  accipiat  et  infuper  dimidimn 
caput  ejus  tondeatur.  cajtit.  l.  a.  SOU.  $.  11.  mei^ihan 
kann  nicht  latro  forb.  heiBen,  fondem,  denke  ich,  in- 
terdictum  cibi,  vou  me/,i  (agf.  mete)  cibus.  Spfttere 
capitulare  wiederholen.  (Georg.  745.  1357.)  Die  vorhin 
angefUhi'te  agf.  fonuel  J'agt  edelvyn  and  lufen  fceal  alic- 
gean,  wonne  und  weide,  holpitium  et  vicius  follen  ge- 
weigert  werden. 

7.  die  altnordifche  und  vorziiglich  iflandifche  gefetz- 
gebung  enthalt  fehr  viel  eigenthilmlii^hes  Uber  die  verban- 
nung  nnd  ihre  arten.  das  wichtiglle  aus  der  Gragas 
vigfl.  cap.  117.  118.  lli^  und  andern  quellen  foil  hier 
nach  Arnelen  p.  G16-G32  mitgetheilt  werden.  Die  fk6- 
garmenn  dilrfen  nicbt  lAnger  unter  uienfchen  haufen 
(wie  das  fnlifche  diutius  i.  h.  non  habitare),  lie  mtiQen 
fich  auf  fliichtigen  fuB  nach  wald  un<l  gebirge  fetzen  *). 
fie  heiSen  landflottamenn  (landflQchtige),  haben  ilu-  gut 
und  ihren  frieden  verwirkt  (fyrigert  ft  oc  find ,  landi 
oc  laufum  eynun),  niemand  darf  fie  fpeifcn  noch  her- 
bergen^  ihnen  zu  wafier  nder  zu  land  helfen**);  wer 
fie  in  Oder  auBerhalb  lands  trifft,  kann  fie  utigeftraft 
erfchhigen.  Wurde  der  verwiefne  auf  eines  mannes 
grund  gefangen,  fo  durfte  man  ihn  erfchlagen  und  fei- 
nen  leib  dafelbft  begraben,  nur  nicht  auf  acker  u.  wiefe, 
noch  auf  einer  Hatte,  von  der  wafler  in  den  gai'd  rinnt, 
noch  pfeilfclmft  weit  vom  gard.  Wer  den  leichnam 
blofl  liegen  lieB,  oder  liber  pfeilfchuBweite  von  der 
llelle.  wo  er  erfchlagen  wurde,  ftihrte,  bURte  drei 
mark,    ins  waBer  dcirfte  er  auch  nicht  geworfen  werden, 


•)  cewOhnlich   erft   nach   verlauf  einer   beftimmten    frift  (fir- 
dagi);  faUa  Aheilagr  eptir  fardaga.    Egtlsf.  p.  737. 

**)  Oiell  oder  dalandi  (non  cibaoduB)  6ferjandi  (non  Tehenduti) 
Cr&dandi  (qod  juvandas)  vgl.  oben  f.  42 ;  drcepr  hToijum  nianni 
(a  quolibet  occidecdua).    EgiUf.  p.  368. 
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unterfcheidet  daher  fiorhaugslakir  uiid  flioffgdngs/akir 
Egilsf.  p.  723. 

6.  die  ausfchlieflung  aus  dcr  gemeinfchaft  gieng  zunftchJl 
mil'  das  en^ere  verhflltnis  an,  worin  Gch  der  miOethater 
befaiid,  er  hatte  die  mark,  den  gau  zu  meiden ,  welcben 
er  zugehorte;  daher  heiBt  es  aus  der  mark  verfchalfen 
(f.  520J  Im  iJiitU'Ialtcr  verwiefen  die  fttidte  aus  ihrem 
gebietj  in  dell'en  nachbarfchaft  der  fltichtling  wohnen 
durfle.  Unllreiti^  gab  es  aber  auch  \iele  falle,  in  denen 
der  verbrecher  nieht  nur  des  friedens  in  ort,  mark  und 
gau,  fondern  im  (jauzm  volk  verluilij;^  ward  nnd  es  kam 
dftnn  auf  die  f.  3!t7  beriihrten  verbfl-itnille  an,  ob  er  fich 
bei  einein  verwaiidten  voIksJlamm  oder  nur  bei  einem  fer- 
nen  und  vlelleirht  feindlicben  lirber  befand.  So  war 
Ekevrid  der  Sarhfe  niirh  Worms  in  Franken  geflohen:  en 
a  faxoniciti  uris  Ekevrid  getieratus  quaitus  (fo  ill  zu  lefen) 
temptavit  bellum ,  qui  pro  nece  facta  cujusdam  priinatis 
eo  difiugerat  exul.  Walthar.  754.  Auch  in  der  fremde 
war  ein  verbannter  unllftt  und  verlalien;  nianche  zogen 
vor,  ficb  in  den  wftldern  der  heiinatb  zu  bergen,  nianchen 
wurde  tiucbt  in  die  feme  abgefchnitten.  Geringe  grade 
dsif  verweifuiig  waren  auf  kUreere  edt  eingefcbrankt;  fo 
heil^t  es  im  mittelalter  oft:  extemiinabitur  at  annum  et 
diem.  Wetterer  w.  (a.  1231»);  Niala  cap.  75:  fkyldi  fara 
Cltan  ok  vera  i  brottu  ///  vdr. 

9.  einfiuB  des  chhilenthums.  Nicht  nur  filhrte  die 
kirche  einen  eignen  bann,  der  nicht  von  dem  weltlichen 
gericht  verktindet  wurde,  ein,  fondern  auch  der  welt- 
liche  bann  verband  lieh  mit  kirehlichen  gebrauchen. 
Namentlich  legte  man  dem  verwiefnen  wallfahrt  an 
heilige  Orter  auf,  wo  er  entfiindigt  werden  follte,  d.  b. 
die  wallfahrt  war  die  verbannung ;  die  bande  und  kd- 
ten ,  welcbe  ihni  wabrend  der  reife  zu  tragen  auferlegt 
wurde  (f.  710) ,  fcheinen  gleicbfalls  geillliche  Itrafe. 
Peregrinationes  in  pof:nam  a  judice  indicfae,  Ducange 
und  Carp.  f.  v. ;  pilgerfabrten  nach  Rom ,  Achen  und 
Trier  filr  den  morder.  (a.  140fi)  Bodra.  fil8.  619;  der 
U'cgferiig  was  uuibe  miffet&t  u.  gcnhmt  het.  Bodui. 
673;  der  todfchlflger  foil  zur  fUbne  wallfahrten,  opfer 
bringen ,  kreuze  fetzen ,  dftmme  machen.  Rugian.  22. 
eine  alte  fonnel  bei  Bignon  p.  124  zeigt  zwar  fcbon  ca- 
nonifche  einwirkung,  aber  noch  ill  keine  wallfahrt,  bloUe 
Buswandcrung  vorgefcbrieben :  proprium  filium  live  ne- 
potem   intcrfecit,    et   nos    pro    hac   caufa  fecundum  con- 
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au8  2017  angefiihrten  beifpielen  konnen  folgende  hinzuge- 
fttgt  werden:  daniin  viel  bflrger  uiid  aiider  lewte,  fo  aos 
der  llat  verfeftet  oder  verweifet  waren  u.  einteils  zehn. 
zwanziK,  dreiflig  oder  iiiehr  jar  aus  der  Hat  ^ewefen,  ime 
(dem  rt^  14!i7  zu  NilrnberK  einziehenden  herzog  Bugflaf 
von  Pomuiem)  n.  den  feinen  ou  den  jhijreif  yehan(/en  u. 
ntit  Imtein  gelaufen  fein.  Kaiitzows  Pomerania  2,  263. 
264;  als  nun  f.  f.  pn.  in  den  Gripswald  ^eritten,  feind 
die  fo  der  Ilatt  etliche  jar  iinficher  gewefen  bei  f.  f.  gn. 
dem  pferde  an  dai  fchwanz  oder  eeuge  auf  dem  pferde, 
mein  vatter  aber  auf  anleitunp  f.  f.  gn.  an  deii  (Idgbiigel 
greifetide  in  die  jlatt  yanymi.  Saftrows  leben  1,  191 
(a.  1540.) 


SckluSbemerhmgen  zu  cap.  III. 

a,  ich  bin  davon  ausgegangen,  daS  im  alterthum  die 
anwendung  der  Itrafe  f'iir  de7i  frcien  mimn  ausnahme 
war ;  in  der  regel  konnte  er  fein  verbrechen  durch 
bufle  rttbnen ,  wenn  eine  ftrafe  gefetzt  war ,  mit  geld 
haut  und  lebcn  liifen.  Einzelne  milTethaten  forderten 
jedoch  llrafe  und  waren  keiner  abbiiSung  fahig,  andere 
muden  geftraft  werdon ,  wei!  die  entricbtung  der  bufle 
ausblieb.  Hierin  fand  nach  zeit,  herkoinmen  und  ver- 
fal3ung  verfchiedenheit  Itatt.  *j  Ermordung  des  konigs 
oder  landesfiirllen  ,  eines  voruehmen  geiillichen,  landes- 
verrath,  landfriedensbruch ,  verfchwdrung ,  feigheit  in 
der  fchiacht ,  eltorn  und  verwandtenmord ,  nachtlieber 
diebllal  pHegten  in  uiivermeidlicbe  llrafe  zu  fallen,  doch 
wurde  felbll  die  todtnng  des  konigs  nicht  Uberall  mit 
todesftrafe  belegt »  indem  audi  fur  ihn  ein  wergeld  an- 
gefetzt  war. 

b,  unfreie  traf  Ilrafe  ,  theils  weil  tie  der  bufie  unwQrdi- 
ger  erlchienen  ,  theils  fie  zu  zahlen  unvennogender  wa- 
ren; in  \ielen  fallen  war  aber  auch  ihnen  vcrg5nnt,  fich 
durdi  buSe  zu  befreien. 

c,  niancbe  ftrafen  beruhten  b1o6  auf  dem  rechtsglanheti 
und  auf  der  fage;  gefchichtlich  zu  erweifen  ill  nicht, 
daS    lie    in    UeuUcbland    volllkeckt   wurden,    wuhin    na- 


*)  im   viiigoth.   uod    burgund.    gefetzbuobt   ftnf  die   das   rOio. 
rechi  mehr  einflu0  batte,  iiad  die  meiltea  todesftrafen. 

Aaa'^ 
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lieber  acht  foh  geben  (f.  690)  fo  wie  der  zmspflichtige 
lieber  ftinf  fchill.  erlegeri  (f.  384),  als  Rch  der  zu  erwar- 
tendeii  gefahr  bloS  ftellen.  Merkwilrdig  ill ,  daB  dein 
verbrecher  zuweilen  auch  Uberlafien  wurde ,  jewi/chen 
me]tnT7i  (fra/'eti  eu  wahJen.  diefen  zug  finde  ich 
hauptfilchlicb  iui  altfriof.  recht.  In  der  fage  von  ktinig 
Karl  und  Iladbod  beifit  es :  ru  lidfe  ik  jo  tree  kerreny 
hor  ieuina  liavera  It^ ,  dat  ma  iemna  deye ,  dan  i  alle 
ain  werde ,  jof  datum  iemna  een  fchip  jove  alfo  fed 
ende  alio  llerk ,  deer  een  ebba  ende  een  floed  mei 
wrilaen ,  ende  dat  fonder  rema  ende  roer  ende  fonder 
tow.  Fw.  107.  von  den  drei  vorfjelegten  tibein  (tod, 
leibeigenfchaft ,  iteuerloles  fchift')  wahltcn  die  Friefen  das 
letzte.  Dem  der  fich  luit  vieh  vermifcht  bat ,  lilBt  der 
richter  wahl  zwifchen  drei  flrafen  (felbllentmannung, 
lebendigbegrabnis  oder  feuertod) ,  die  nahcre  beftimraung 
klinjjt  aber  fo  alterthiimlich ,  daB  ich  fie  berfchreibe: 
dat  hi  dine  ker  habbe ,  hor  hi  Qne  machta  bi  dae  live 
of  fnide  ende  fine  fonda  betterie;  foma  een  kolk  delve, 
deer  dat  qnik  in  ino^e ,  ende  dat  iim  him  alles  nida 
brinKe;  jefta  dine  tredda  ker,  datma  alle  dat  heer  gadrie 
fanda  jvJutUna  jUrten  ende  makia  eeii  band  ende 
binden  aldeer  mei  ende  baerne.  Fw.  250.  Auch  bei  den 
dichtern: 

[er  hot  ir  driu  dine  zen  ftren, 
da^  li  under  den  hsete  wal: 
da;^  li  in  dem  mere  \iele  ze  tal 
mnib  ii-  kelii  e.in  fwa^ren  llein; 
Oder  da?  ir  vleifch  u.  bein 
ze  pulver  wurde  gar  verbrant; 
oder  da?  li  Tibaldea  hant 
folde  hahen  an  e.ineti  nil.    Wh.  2,  50*. 
Bekannt  ill   aus  der  fabel  von  Marculphus,   daB  diefer 
fich   einen   bauin    auswahlen  durfte ,   woran  er  erhangen 


CAP.  IV.    ERLAUBTE  MISSETHATEN. 


Bisweilen  bleibt   angebilBt   und  ungellraft,    wodurch  licb 
einer  am  eigenthum  oder  leben  eines  andem  vergreift. 
1.     crlauhte   wcgnahmH    fremder   fachen.      Hierher  gehort 
vorrecht  fchwangerer ,  ihr  geluJte  zu  befriedigen  (f.  408); 
reifender,  ihi*  pferd  zu  filttem  (f.  400.  401);  obll,  trau- 


liceat  de  ipfa  fera  toUere  di 
coflis.    1.    Roth.  317;   item  w 
in    deme   harte ,    de  majz   de 
nnde    eten    unde    dnnkeii    fu 
wolde    he    ok   !enp    (diutius) 
ome  kolle   edder  drinke  enbi 
des  in  dt-  flede    leggen  ,    alfe 
fik  niiupt.     Harzer  forlldinK  g 
er    eigi    fser   fer   vinno  til  foil 
fyrir  hungrs  fakir,    pa    er    fa 
reffintfar  verdr.     (julaj).  531. 
fenh.  p.  453.     Fflr   eine   kindb 
brot  wepnehmen  (f.  440.) 
2.     erlwtbte  iodtung.     die  lex  f 
de  hominibus,  qui  line  cnnijioliti^ 
die  C.  C.  C.  art.  150.  es  geb 

a.  der  hmpfe,  campio,    der 
weife  preis  gibt;  einige  gefe 
(f.  677.) 

b.  qui  in  praelio  fuerit  occifi 

c.  da?    nei4gebiyme   kivd    (f 
bUfite  auch  die  mutter  nicht » 
geburt  (unvorfichtig  oder   befiri 
infans  ab  utero  fublatUB  et  eni 

d.  der  ahgcldite  greis  (f.  486  I 

e.  die  ehfrau  (f.  450.);  ziunal 
geben  die  frief.  gefetze  dem , 
drei  oder  vier  firafen  zu  i 
aegh  hi  dine  ker ,  hor  hife 
>!   hiff   f/n'tt^^^^ifa^^M 


t!?«''«be.    mjt  welcher  er  frj 
JJatte.    Meier  n.  SchOmann  p.  » 

heidnifcher  tenipel,  wie  addit.  ij 

altn.  drtepr  and  fallt  oheilagr. 
m.     der  j«  gercchier  noUcehr  erfl 
1;    der   von  amtswegen   eetSdtii 
e.n  beifpiel  liefert  das  drelekhel 

ach  der  zeit  als  die  fonne  in 
S"^^?'^«'  f«"l  gepfandet  we"d 
i'J^  'f"'l""?e,  der  da  brache 
fchlQge  den  em  forllmeiiler  oder 
mmamy^  mchts  dan.mh  /Mdig 

:Siat."  '""■  ^^"^^"•'^^^  * 

3.  (jr/flMi/e  mishandlung.  Wer  li 
nnKe/lmft  z„  todten ,  mufl  es  1 
fejii,  ,hm  ein  leibliches  Qbel  anzut 
buBe   Oder   ftrafe  darauf  foSe 

beifpiel  dienen  die  ertappten  fel( 
,T'p'  ,^".««'"^«"thilmer  .eftattet 
zu  entledigen:  wer  auch  in  e^ 
dem  bier  oder  zu  dem  wein  Dta 
worten  m  u.  lich  des  nit  fchemt 
^vily   C16n  macr    wnl  oin  v*.^f»x.^i^A 
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SECHSTES    BUCH 


GERICHT, 


Unter  gericht  ilt^nkcn  wir  uiis  htmtzutaM<>  vorzu«sweift'. 
entfcheidung  der  verlitsltreite  oder  beftrafung  der  ver- 
brechen.  UrJpniniilicli  iibenvog  aber  die  vorltellung 
von  volksverfainiiilunv'  (roiiciliam),  in  welrher  alio  (3f- 
fentljchen  an^^elt^-enlu-iten  rier  mark,  des  sans  mid  der 
landfchaft  zur  fpraciu*  kamen ,  allc  foierlicbkeften  des 
unftretti^en  reclits  (was  wir  frftiwilli^'c  gerichtsbarkeit 
nermen)  vor^enoinmen ,  endlich  auch  zwilli^keiten  beur- 
theilt  und  buBeii  erkannt  wurdon.  Ileute  bildeii  die 
rirhter,  damals  bildeten  die  zufamraenkomnienden  freien 
Bianner  den  kern  des  ;j;erirhts ;  es  konnU'ii  foj^ar  Hreitig- 
keiten  ohne  eimuil'cbung  der  richter  auf  dem  gerichta^ 
platz  bloft  unter  den  parteien  oder  durch  fchiedsleute  *) 
vertragen  werden. 

Ohne  zweife!  war  feierliche  vallbnngunf<  der  recbtsge- 
ff.hafte  und  fchlichtung  der  rechtshandel  im  heidenthiun 
mil  reliffionsgrbrfiuchm  verbundei).  hierauf  bezog  lich 
iiicbt  alleiii  der  linn  vieler  fymbtjle,  die  lUhming  man- 
cher  miirethaten ,  ft)nden»  auch  nach  deutlicher  die  be- 
ffhaifeiiheit  der  niit  opfem  und  eiden  zufammenbangen- 
den ,  unter  priefterlirhem  vorfitz  gehaltenen  alten  ge- 
ricbte.  Gleich  den  (»pfern  wurde  das  recht  offentlich 
unter  freiem  himme!  dargebracht,  im  beifein  der  freien 
manner  und  dtircb  lie  gewiefen.  Seit  der  bekehrung 
zum  chrilllichen  glauben  tiel  nun  aller  unmittelbare  be- 
zug  der  geriditshandlung  auf  den  gottescbenll  weg  oder 
mufle  erjl  von  neuera  geiliftet  werden;  aber  eine  menge 
mittelbar  heidnilcher  recbtspewohnheilen  und  die  offent- 
liche  rechtsptiepe  blieb  erhalten.  Dem  gericht  wurde 
Jieiligkeit  und  ein  befonderer  friede  beigelegt;  das  epi- 
thet fr6no  gait  vom  gericht,  richter  und  gerichtsboten 
fo  gut  als  voti  gegenltanden  kirchlicher  verehrung.    Nach 


*)  ftlto.  iafntndr,   d.  i.  aequantes,   componeote^,  arbitri.     vgl. 
MiftU  cap.  66  und  Snin.  79*  iVm  iafnendr  unno. 
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4.  agf.  gemot  (concilium,  conventus)  eiKentlich  occurfus 
bominom ,  von  gemotan ,  occurrere ,  convenire ;  fjeniotern 
(praetorium). 

5.  ahd.  huarap?  altf.  huarnh^  conventus,  wo  die  leute 
zufaninicngelieii ,  ihr  gefcliilft  trerbcii ,  wo  der  offne 
tieg  ifty  oder  da  imerban  auch  redire,  difcedere,  fe- 
cedere  bedeutet,  ein  abgeleprier,  zur  gericlitsliaitung  ge- 
hegler  lliller  ort?  \^\.  das  aitn.  hvarf  difceflbs,  latibu- 
luni,  uiid  das  agf.  livyrii  orbiK,  circuitus,  aniljitus. 
Den  Friefen  vorztiglicL  heiBt  die  gerichtellilUe  tvarf, 
werf,  Br.  31.  33  ff.  an  da  lioda  warve,  in  conventu  po- 
puli.  binnen  den  warf.  Sfp.  2,  12.  Adanms  breni.  cap. 
22!)  fagt :  cownnme  popuUtniiii  rnncilium  a  Sueonibus 
tcarph,  a  nobis  thine  vocatur,  vgl.  Ihre  1,  936.  1)47.*) 

6.  hring,  ring,  circulus,  orbis,  der  kreiB  in  deni  fich 
die  menge  verfaniiuelt.  So  traten  ikh  verlobende  in 
den  ring  (oben  f.  433J  und  wurden  geniftheU:  das  volk 
Jland  rund  henun  (der  umlland.)  Zu  ding  und  ring 
gehen.  llaltaus  1549.  din^lich  nndringlivh.  Bodm.  fiCO. 
til  tingz  och  ringjs.  Wefinannal.  einen  ring  fchlagen. 
Neocorus  1,  362. 

7.  dingy  agf.  //"i?,  altn.  |)tng,  cauTa,  concilium,  con- 
ventus (vgl.  oben  f.  f*00),  das  was  gedingt,  gehandelt, 
ausgemaoht  wild:  in  ditige  (in  judiciu)  N.  Bth.  55. 
dinchils  (wie  fpnkhluis,  praetorium)  T.  200,  1.  dingc- 
hfts.  Maerl.  2,  236.  frief.  //unpftapul  (gerichtspfal)  Af. 
21;  7.U  ding  und  ring  gehen;  vgl.  die  bei  huarap  ange- 
gebene  Helle  Adams  von  Bremen ,  iking  war  aber  im 
Nnrdei»  fo  ausgebreitet  wie  in  Saclil'en,  ja  es  kann  jede 
oftentliche  zulaiiimenkunft,  i.  b.  der  kautleute  auf  dem 
markt  bezeichnen,  fi-bwed.  koipting,  gleiih  dem  lat.  fo- 
rum (franz.  foire.)  In  der  goth.  nmndart  hat  lich  diefer 
ausdruck  noch  nicht  gefunden.  Das  coin|iolitum  f ana- 
dine,  mhd.  tagedinc,  tegedinc,  fpater  taiding,  tading  be- 
deutet nicht  fowobl  das  gericht,  als  den  procefs  (die 
vertheidignng),  zuweilen  wird  es  aber  auch  fiir  ding, 
judicium  gebraucht. 


*)  ibnlichkeit  xvil'oheD  mdi  and  hvarf  erfobeiDt  auch  dazin, 
daB  bcido  wiedorholung  und  rdckkehr  in  verbindnng  mit  zahlen 
aiisdrtickon ,  dreimnl ,  driwevbe  ;  glcich  andern  wfirtern  mit  dem 
begriffc  gang,  weg,  reife,  kebr. 


qfrichf.     feiite. 
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den  jrlollen  wirklich  nachweifeii,  ein  mhd.  Ilouweii  (leht 
Wh.  2,  100^  amgb.  I]*'  Martina  2>^\  das  nhd.  Ilauen 
(inliibere)  fdieiiit  verwandt.  Kein  andrer  dialect  hat  eine 
fpur  diefes  ausdnicks  (ftaujan  wHre  a^rf.  ftavjan  und  altn. 
lleya)  oder  jrehort  aach  das  a«f.  ftov  (locus)  hierher? 
12-  ^'Oth.  doms?  ich  iinde  das  verb,  donijan  f.  d»xcr»oi;v, 
ddtli  init  dem  beiKefetzten  arc.  raihtunu,  usvaurhtana; 
ahd.  /worn,  agf.  dom,  altn.  domr  (judiciuai), 

13.  ahd.  luotia,  fuana  (judichiiu,  lententia)  Diut.  1, 
506^,  eigentlifh  compofitin,  fiihne,  vfTlTdinuTtf^  v^l.  das 
^otb.  faun  foben  f.  622)  filr  [on  (wie  uitigedreht,  tojis, 
(iojan  f.  tauji.s,  Hau.jan');  mbd.  noch  fuontac  (dies  judicii). 
gramm.  2,  480. 

14.  ahd.  urteili  (fententia,  judicinni)  agf.  orddly  mhd. 
urteile.  gramm.  2,  788.  7SH.  700.  Zaweilen  lleht  aiich 
das  einfache  teil  ftir  judicium  und  noch  ofter  teAlan  fiir 
judicare;  vgl.  frief.  dH.  Fw.  18. 

15.  in  einer  ahd.  plod'e  Diut.  1,  50H»  wird  da  judicium 
verdeutfcht:  kiji  anawaitida,  anawalt,  agl".  onveald  ill 
fonll  poteftaa,  doniinalio,  uiajri Hiatus,  woher  anawalto» 
anwalt,  der  bevullmachti^te,  pnu-urator. 

Das  geseiiwftrtifie  buch  belleht  aus  acht  caidtcln  1.  von 
den  gerichtsleuten;  2.  von  dem  gerichlsort;  3.  von  der 
gerichtszeit ;  4.  von  befondern  gerichten;  5.  vom  ge- 
richtsverfahren ;  6.  vom  eid;  7.  vom  peinlichen  gericht; 
8.  vom  gotteauilheil. 


CAP.  I.    GERICHTSLEUTE. 


Alle  richtende  gewalt  wurde  van  der  genoflenfchaft  freier 
miinner  *)  unter  dem  vorlitz  eines  erwahlten  oder  erb- 
lichen  oberen  ausgeubt.  Den  marker  richtete  die  mark, 
den  gaubewohner  (goth.  gauja)  oder  gau,  den  fremden  nur 
das  gefetz  feiner  hnidsleute.  Nie  konnte  der  uiifreie  am 
gericht  eines  freien  theil  nehmen,  er  aber  wurde  durch 
den  freien  gerichtet,  Doch  frheinen  unfreie  der  mil- 
deren    art,     laten    uiid    liafhurige,    iiber    ibre    verhftlt- 


•)  nnd  fol  der  fcholtheije  iin  fri  u.  troi/^chom,  der  ubir  einen 
frieo  mas  richten  fal  u.  ToUen  ocb  die  da  uriul  wifen  ubir 
eiaei)  frieD  man  vor  deaie  ftiholtheise  ee  Lorche  fri  u.  wuH- 
gehnrne  Un.  Lorcber  w.  a.  1331.  Der  die  gericht  befitzet,  fol  fein 
ein  rechttr  Jrei  mil  %wei  yUldtn  fporn.  w.  in  MeuieU  gefcbiohto- 
forfcber  7,  86. 
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den  Alaniannen,  Baiem,  ^>achfen  mag  das  deutfche  wort 
fUr  die  wttrde  er(l  mit  ihr  durrh  die  Fraiiken  gekom- 
men  fcin,  den  friiliJleii  Itren^hochdeutfchen  fprachdenk- 
inalern  ift  es  noch  uiij^elautiy;.  ad  praefides  et  reges 
{ini  ^yffitivag  db  Mai  fiaathlg.  Matth.  10,  18)  liiutet 
T.  44,  12  zi  grdvon  inti  zi  cuningon  und  Pilatus  der 
praefes  (hrft^wv  Matth.  27,  2)  heiBt  T.  UJ2,  3  gram; 
0.  IV.  20,  4  neiuit  ihn  aber  herizolio  und  auch  die 
I^chf.  E.  H.  heritogo;  altere  ahd.  gloll'en  verdeutfchen 
praeful  durch  hcrnllo,  Diut.  1,  267*,  erft  gl.  emm.  403 
gewahrt  I'ravo  odo  I'culthei^o  procurator,  provifor  fe- 
cularis  honoris,  gl.  Jior.  9811**  praefes  gidvo.  den  langen 
vocal  lehrt  die  uihd.  fprache,  in  welcher  grdve  als  ein 
vOllig  gangbares  wort  erfcheint.  Die  nordifche  em- 
pfieng  es  eril  mit  dem  titel  aus  der  deutfrhen  (ifl.  greifi, 
fcbwed.  grefve,  dan.  greve) ;  alter  ift  begreidich  das 
frief.  greva,  Man  hat  graf  aus  grau  (canus)  abgeleitet 
und  den  begritf  fenior  darin  gcfurht;  gramniatifch  un- 
zulaSig ,  weil  grawo  ein  w,  nicht  v  hat,  daher  auch 
fpater  der  graue  und  der  graf  von  einander  abllehen, 
und  weil  daun  das  i  im  altfrank.  grafio  unerklarlich 
ware.  Ich  will  eine  andere  vermuthung  wagen.  r&vo 
hieB  ahd.  tignum,  tectum  (gramm.  1,  I3t).  altn.  raefr 
tectum)  vielleiiht  auch  domus ,  aula ;  garavjo,  giravjo, 
giravo  wiirde  dann  comes,  focius  bedeuten,  was  gillallo 
und  gifaljo,  gifelk>  (gramm.  2,  736.)  Die  voile  wortform 
lafit  fich  wohl  auch  aus  den  altellen  urk.  nachweifen; 
fUr  lie  ftreitet  das  agf.  gercfa^  das  in  der  bedeutung 
von  focius ,  comes ,  praeful ,  tribunus  vollkommen  dem 
frank,  grafio  entfpricht ,  im  engl.  aber  za  reeve ,  rif 
wird*),  lo  dafi  die  verktirzuiig  fherif  in  fcire-ger^fa 
aufgeloft  werden  muB.  Der  fchwieiigkeit,  warum  das 
agf.  wort  nicht  gersefa  lautet  (vgl.  riBfter ,  tignum)  ? 
weili  ich  nur  durch  die  annahme  zu  begegnen ,  dafi 
auch  die  Angelfarhieri  namen  und  wQrde  von  den  Fran- 
ken  entlehnten  und  deshalb  den  vocal  entdellten.  man 
fieht  aus  der  lex  35  Edovardi  confeiT.  (Cane.  4,  34M), 
daS  gm'e  dem  cchten  agf.  recht  fremd  war.  —  Die 
abllufungen  des  richterlichen  grafenarats  bezeichnen  eine 
menge  zufammenfetzungen :  lantgravo,  marchgravo,  pha- 
linzgravo,    gouwigravo,    centgravo,  dincgravo;    agf.    fci- 


*)  wie  geflgra  xu  feer,    was  aucb  focius  beiBt,  ftber  foalt   von 
gerSfa  verfchieden  id. 

Grinmi'i  D.  B.  A.  8.  Atug.  B  b  b 
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nr.  715;  inandaDius  omnibus  noHris  gaflaldionibas  MB. 
7,  136  (a.  1203).  Der  fctthhi/ius  oder  fciddahis  iil  eine 
geringere  dum  judex  provinciae  unteixt-^ene  ortsobrig- 
keit  an  gewalt  etwa  dem  goth,  centenarius  vergleichbar, 
Liutpr.  by  15.  6.  2D.  die  glolTen  erklaren:  rector  loci.*) 
Offenbar  ifl  die  verkUrzte  wortform  ideiitifch  mit  dem 
ahd.  fnddhcap  (exactor  vgl.  oben  f.  611),  welches  0. 
III.  3,  U.  IV.  34,  29  fur  centurio  gebraucht,  wahi*end 
T,  47,  1  centenari,  210,  1  hunted  lleht;  die  gl.  Jon.  222 
haben  fvuldhcii^o  quiiupiajjenarius  gl.  emui.  403  fvuU- 
hei/,0  procurator,  neben  kravo ;  unpaffend  fcheint  die 
Ubertragung  einer  rein  richterlichen  benennung  auf 
hauptleute  des  beers.  Eb  fftllt  aber  auf,  daii  fie  in  den 
&lteren  gefetzen,  aul^er  den  langobard. ,  nicht  weiter 
vorkommt,  da  fie  doch  felt  dem  mittelalter  bis  auf  heute 
dui'ch  den  grofiten  theil  Deutfrhlands  verbreitet  iit. 
Lat.  urkunden  dea  13.  jh.  geben  fcuUetus  (Haltaus  1657) 
hochd.  des  14.  15.  fchultheiiie,  fchultheiB,  heutige  ver- 
kUrzungcn  find  fchultheR,  fchultes,  fchulles  (Efchbomer 
w.)  fchuUCj  plattd.  frhuUe,  der  Sfp.  hat  fcmtheite  (lat, 
fcultetus).  Auch  in  den  (jflngeren)  frief.  gefetzen  be- 
gegnet  jceltaia,  Af.  237.  (vgl.  252J  und  Icelta  Fw.  22, 
0.  31.,  hollftnd.  /choute,  fchout  (wallonifch  ejcoutete), 
welches  man  nicht  aus  dem  verbo  fchelden  (dann  wtirde 
es  fchelda  lauteii),  nur  aua  der  verkUrzten  compofition 
fculdheta  erklaren  darf.  **)  Dn  Ihme  von  dorfrichter 
fallen  fchultheiB  und  grebe  ganz  zufammen ;  fchulte  be- 
zeichnet  aber  auch  in  Niederfachfen  bin  u.  wieder  einen 
blofien  meier  (villicus),  der  gar  nichts  zu  richten  hat. 
In  welchen  deutfchen  Iflndeni  der  ausdruck  unilUlich  ill, 
vcrdient  belliiumt  zu  werden. 

6.  wir  haben  gefehen,  daB  bei  den  Gothen  durch  zahl- 
verhaltniiTe  der  rang  verfchiedner  richter  aosgedrQckt 
wurde,  auch  fchienen  die  benennungen  miUenarius, 
qtiifiifctitenariuSf  cetdcnarius,  decanus  von  der  heers- 
anfuhmng  hergenonimen  und  auf  das  richteramt  ange- 
wandt,  fie  konneu  rOmifchen  urfprungs  fein.  Findet 
fich  nnn  in  ahd.  I'prachdcnkinalcrn  fUr  centurio  cente- 
nari   T.  47,  1    oder   htmteri    T.  210,  1    oder  eehansohS- 


*)  fo  auch  Paulas   Diac. 
lingua  propria  dicunt. 


0,   24:    rector  iocit   quern  feuidhais 


••)  Giohborns    bomorkun^   (Bcitfchrift  1,  231)    irt   ungegrOodet, 
eia  rerbom  fouUen  jubere  gibt  en  nicht. 

Bbb2 


oi  die  "*■■     —    ^      - 


lex 
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gefetzt  ill  (obcn  f.  532,  533);  er  ftlllt  mit  dem  fchulthei^o 
der  facile  nach  zufaimnen,  obgleich  diefes  allgemeinere 
wort  zuweilen  noch  eine  geringere  ftufe  bezeichuet  haben 
kann.  Walafridus  Strabo  de  exord.  rer.  ecclef.  cap.  31 
(bei  Eci-ard.  ad  leg.  fal.  p.  234),  indem  er  die  weltlichen 
behorden  mit  geilllichen  vergleicht,  gibt  folgende  ordnung 
an:  comifeSj  m%lj\  comitum,  centmurii  (qui  et  centuriones 
et  vicarii,  qui  per  pagos  Jlatuti  funt),  decuriones  (et  decani, 
qui  fub  ipGs  vicariis  quaedam  minora  exercent),  coUectariL 
qtwternioftcs  et  dtaimviri.  llervorllechend  find  nur  die 
comites  und  centenarii  fgrafen  u.  fchultheiflen). 

7.  vom  ortlichen  begriff  ausgehend  find  die  agf.  richter- 
naiuen  fciregerifa  (engl  fherif,  comes  provinciae)  und 
tungerefa  (rector  pa^  vel  pagelli),  jenes  dem  falifchen 
gravio,  diefes  entfprechend  dem  tunginus  (aben  f.  534); 
das  g  in  tunginus  (denn  tunzinus  id  irrthum  der  fchrei- 
ber)  fcheitit  aus  tuiijinus  /u  erklarenV  Vermuthlich 
Ileht  der  tunginus  in  der  mitte  zwifchen  dem  gravio  und 
centenarius,  wie  der  tftngerefa  zwifchen  dem  fciregerfifa 
und  hundredes  ealdor. 

8.  aber  dem  agf,  fciregerefa  hatte  den  rang  der  ealdor* 
man,  der  anf  lateinifch  bald  dux  bald  comes  beifit,  der 
fciregerefa  nur  vicecomes  (vg!.  PbiUips  p.  81).  Auch  in 
Friesland  erfcheint  ein  aldirmon  Af.  236.  258  (vgl. 
Winrda  p.  250)  und  Kilian  iiberfetzt  oudennan  durch 
tribunus  plebis,  dagegen  in  Niederfachfen  olderman  ei- 
nen  provifor  eccleiiae  bedeutete.  Haltaus  19.  20.  Die 
Angelfachlen  gcbrauchten  auch  das  blolie  ealdor  far 
fenior,  i»rinceps,  praefiil,  prior  und  unterfchieden  durch 
vorgefetzte  genitive:  temples  ealdor,  hiredes  ealdor  (pa- 
terfam.),  manna  e.  (tribunus),  hundredes  e.  (centurio), 
{tMendes  e.  (chiliarrhim).  Diefe  benennnng  beMtigt  da- 
her  den  zufammenhang  der  prieJlerlichen  uud  richter- 
lichen  gewalt;  man  vgl.  den  burgund.  finilius  und  die 
frank,  /eniores,  priores  oben  f.  267.  268.  In  den  ur- 
kunden  finde  ich  zuweilen  zwifchen  comes  fenior  und 
jxinior  unterfchieden,  z.  b.  in  einer  formula  alfatica 
(Cane.  2,  402^):  haec  conditio  primum  placita  et  facta 
eib  .  .  .  coram  Ihiiore  comite  et  fubrcrijitis  proceribufi 
ac  plebejis ,  atque  roborata  eft  coram  comite  juniare 
et  raultitudine  procerum  ac  populonmi. 

9.  bei  den  Friefen  erfcheint  eine  befondere  obrigkeit, 
der  talemon.  Br.  3.  ^-24  und  Af.  250;  er  wurde  auf 
ein    halbea    jahr   erwfthit  und    (land   zwifchen    volk   und 
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14.  Im  mittelalter,  bei  vielherrigkeit  der  gegenden  and 
zafamnienlauf  der  grenzen,  zeigte  Och  oft  eine  coticur- 
rierevde  gerkhtsbarheit  und  dann  pflegten  entw.  die 
richter  verfchiedner  herrfchaften  auf  bcRimmte  weiXe  im 
vorlitz  iibguwechfeln  *),  oder  vorrechte  llatt  zn  finden. 
dem  einen  landesherm  gebtthrt  das  vorgedinge  y  der 
andere  fetzt  bloB  einen  fchwcigendeti  jchuUheiB^  der 
deii  llab  unter  lich  halt,  einen  horchcr  oder  laufcher 
(aufcultator)  ans  gericht.  Hier  find  beifpiele  aus  weia- 
thUmern:  dem  herrn  von  Trier  gehOrt  das  vorgedinge, 
MtinJlenneinfelder  w.;  der  ftiftsamptinan  fol  deme  vor- 
difiger  von  Brunshoru  nunen.  Beltheimer  w. ;  die  fchef- 
fen  weillen  den  erzb.  von  Trier  einen  vurdinger  u.  die 
von  Waldecke  heldere  der  diebe,  duper  u.  mifledediger 
lude.  ebendaf. ;  vurdinger  u.  fchtvigefidcr  fclioltheiB. 
Niedennendiger  w. ;  das  an  folchein  merkergedinge  all- 
wegen  fUseti  die  heffifchen  aiiitleut  als  die  ^ri/len  mer- 
ker  oben  an  u.  beneben  inen  sur  linken  Mnd  die  naf- 
fauifcben,  das  der  beflifch  aiutnian  als  der  oberft  die  er- 
offnung  des  merkergedings  auch  alias  mUndlich  vortra- 
gen,  fo  vtm  wegen  der  obrigkeit  befchicht,  timet  u.  die 
naiTauiJ'chen ,  fo  beneben  inie  fitzen,  folch  verhaiten  nicht 
thun ,  fondern  fliUe  fchweigefi.  Bingenheimer  w. ;  das 
holzgericht  zu  bekleiden  gebilhret  dem  gn.  landesfilrllen 
u.  herrn,  der  holzgrefe  zwr  rechten  und  die  abtiflin  £ur 
liuken  hand.  Groaeiinmnzefer  w. ;  item  die  herfchaft 
von  Henneberg  foil  haben  ein  horcher,  der  foil  beeder 
herfchaft  von  Henneberg  zu  gut  da  litzen  u.  horen,  ob 
die  wiirzburgifchen  wider  die  herfchaft  v.  H.  weren, 
Melrichiladter  w. ;  auch  foil  der  probft  von  Holzkirchen 
ein  fchwigeuden  IdmUheiJi  am  gericht  ban  zu  Haiden- 
feld.  Haidenf.  w. ;  will  des  problts  fchultheifi  auch  dabi 
iin  der  mag  das  thun,  doch  alfo,  das  er  felber  nit 
frage.  Uttinger  w.;  uiifer  gn.  here  von  Trier  u.  On 
ftift  hat  das  vurgedingc  mit  ficben  heimburgen  u.  fal 
fin  fchultheis  Gtzen  u.  dingen  mit  den  fieben  heimbur- 
gen u.  eins  graven  von  Vimenburg  walpode  fwigefi  .  .  . 
u.  wanne  das  gefchiet  ill,  fo  fal  eins  graven  v.  V.  wal- 


*)  in  einer  urk.  kaifer  Heinrichs  3.  vom  jahr  1056  confirma- 
tum  eft  itaqae  eoram  lacramento,  qnia  advocati  abbatiae  illias, 
ubicuuque  in  reguo  noAro  Gta  lit,  ood  oifi  ter  in  anno,  et  iUi  qui 
huunonee  dicuntur  teriio  latilum  anno ,  niCi  recODS  furtum  fuerit 
aut  ei  parte  abbatU  vocati  fuennt,  placitare  in  abbatia  dod 
debeaot.     Ltinig,  fpic.  eccl.  p.  1.  cootin.  p.  272. 
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lichkeit,  welche  hier  beibehalten  fchehit,  dem  gehngern 
beainlen  feine  theilnahrae  am  gericbt  zu  erfchweren, 

15.  Stab.  Schon  woil  kOniK,  anfUhrer  und  hirte  den 
Rab  tragen »  mufl  er  das  wahrzeichen  ricliteiiichcr  ge- 
walt  fein;  auch  fiihren  ilin  andere  hohere  und  niedere 
beamten,  der  marlthall  und  kanimerer,  felblt  des  rich- 
ters  eigner  diener.  der  bi^Uel ,  wie  jeder  bote,  bal  einen 
llab. *)  Dem  biffhof  als  dem  geidlidien  liirteti  und 
richter  wird  ein  krununllab  beigelegt;  venuuthlich  fiihr- 
ten  fchon  die  heidnifchen  prieller  flabe.  Der  ricbter- 
liche  llab  erfcbeint  tceij]  ^  d.  b.  mit  abgeldialter  rinde, 
Haltaus  1711.  eiuer  befondem  bolzart  finde  icb  nicbt 
gedachl ,  auch  keiner  zierrathen ,  zuweilen  IVbeint  er 
oben  eine  krtiiuiue,  zum  aufhangen ,  gehabt  zu  haben. 
Schaft  heifit  er  nie ,  well  er  nicht  gf  fchabt ,  loiidern 
von  natilrlicheiu  bolz  ill;  er  war  aucb  ktirzer  als  der 
fpeer. 

Des  (tabs  konnte  ein  richter  nicht  entrathen.  er  gebot 
damit  (lille  (dnroh  klopfen)  und  begte  das  gericbt,  fo 
lange  er  ihn  hielt,  war  es  fnierlirh  tiehegt,  fobaUi  vr  ihii 
niederlegte ,  gefchlotoi.  An  den  llab  wurde  ihm  durch 
handlegung  gelobt,  luit  ihm  llabte  er  den  eid.  Er  heifit 
daruni  [labhaltfr.     Haltaus  1717.**) 

AuBer  den  f.  134.  135  angeftihrten  llellen  erlautern  die- 
fen  gebraucb  folgendc :  und  wers  auch  fache ,  das  der- 
felb  richter  (des  landgr.  v.  HelTen)  nit  wolt  fein  ein 
recht  richter  und  wolt  nit  fragen  eim  ala  dem  ander  u. 
das  laiien  umb  gunil  oder  unib  haB ,  fo  foil  derjenig  der 
bei  ibra  litzt  von  unfers  gn.  h.  wegen  von  Mainz 
fprechen  alio:  laiig  mir  her  den  flab!  du  wilt  nit  fein 
ein  rechter  richter,  ich  wil  fragen  den  armen  als  den 
reichen.  er  ibllt  auch  dar  tfreifefi  u.  fnlt  im  den  liab 
nehmen  aus  der  hand .  und  wan  er  ein  folch  frage  ge- 
than  u.  urtheil  gellelU,  das  in  deucht,  das  er  in  wolt  laflen 
ergehen ,  fo  folt  er  im  den  ftab  tvicder  gehen,  her  endarf 
in  nicht  zu  erbe  behalten.  Breidenbacher  w.  Wann  dann 
eines  grafen  von  Wertheim  amptman  oder  fcbultheifi  die 
bull    fahren   will  laflen   u.  ein  maS  weins  davon  gibt,   fo 


*)  auch  b6i  den  hantlwerkgum/ragni  wird  von  den  gelelten  ein 
ftab  gehalten.     SULbe  der  grieoh.  ricbter.    Meier  u    Sohdm.  p.  134. 

••)  dftfl  aber  daa  gnth.  ftaua  nicht  hierhpr  gehfirt,  ift  f.  738 
geseigt. 
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der  hani  het.  MB.  8,  286  fa.  1455);  »«/  gewaltujem 
(ted)  an  der  lantfchranne  pefefien  bin.  ib.  20,  292  (a. 
1439);  an  offner  lantfchranne  fafi  und  deii  /lub  in  der 
hant  het  ze  richten.  ib.  20,  306.  Haufig  ill  in  bair. 
nrk.  die  formel  niU  ftab  und  mit  gcriMshniid ,  ein- 
geantwurt  vor  dem  rechten  mit  dem  (lab  u.  mit  ge- 
richtshant,  zu  haus  u.  hof.  MB.  1,  437  (a.  1340)  20, 
234  (a.  1427.)  Haltaua  671.  ich  kann  zwar  aus  den 
bildeni  des  deHtfcluni  mittelalters  keine  (tabe  mit  oben 
darun  gefchnitzten  haiiden  nachweifen ,  vermuthe  aber 
doch  zufammenhang  der  bair.  foimel  mit  der  aUfran' 
hilchen  ryinims  jnJlUiae  (in  regum  confecratione)  vgl. 
Mdiilfaucon  inon  difc.  |ir^lim.  p.  XXXVT  und  das  rotn, 
feldzeichen,  den  fpeer  oben  mit  einer  band,  Creuzer 
roni.  antiq.  p.  292. 

16.  Stuhl.  wie  der  kiinig  anf  dem  thron  (oben  f.  242), 
fifH  der  ricbter  auf  eiuem  (luhl^  goth.  ftauaftols ;  ahd. 
tuomduol,  dincHnol,  falanzlliiol,  tiioinrerial ;  altn.  dftmllolr; 
nbd.  ricbterfluhl.  Narh  dem  h(iheren  uder  niederen  rang 
der  ricbter  war  er  mebr  oder  minder  gefrhraUckt ;  eines 
feSels  mit  ver^oldeten  knrtpfen  gedenkt  J(»b.  MOller 
Schweiz  3,  250.  4,  400.  oft  war  der  (tnhl  von  {lein  ge- 
haucn  ,  dreibeini^  wird  er  nie  genannt ,  ftheint  alfo  von 
der  zu  andem  redit8<refchflften  ei'forderten  gellalt  (oben 
f.  81.  187-190)  abweichend,  Schultbeift  und  centgraf 
fitzen  aul"  (liihlen ,  die  iibrijien  fcboflen  nach  der  ord- 
nung  auf  der  fch6fl'en6aH/v.  Altenhafl.  w.  von  1570. 
Der  ricbter  mufi  /iteeth  Oliichs  rig.  r.  p.  188.,  fein  o«/- 
(teheti  bindert  den  fortgang  der  verhandlung.  Bomhei- 
merberg  w. 

17.  Beinverfchravkioig.  fflr  ein  zeicben  der  rube  und 
befcbaulichkeit  gait  es  im  altertbum,  die  beine  uber  ein- 
ander  zu  fchlagen  (bein  mit  beine  zu  decken.  Walth.  8,  5. 
Jtuddi  bendi  undir  kiiin  enn  lagdi  f5t  a  kne  fer.  Vatnsd. 
p.  174.),  ahnlich  der  litte  des  morgeiilands.  Dem  ricbter 
wird  daher  vorgefcbrieben  nirht  nur  dali  er  Gtzen  ,  fon- 
dern  aucb  wie  er  feine  beine  legen  foil.  Ottocar  bei 
befchreibung  des  fiirflenlluhls  (oben  f.  254)  fagt  von  dem 
ricbter  184*:  der  felb  fol  ain  pain  auf  da^  ander  le- 
gen. Noch  beftimuiter  das  foeller  i*echt:  es  foil  der 
ricbter  anf  feinem  richterllul  (itecn  als  ein  grisgrim- 
vwnder  lowe ,  den  rediten  fuft  iiber  den  linken  fchla- 
gen und  wann  er  aus  der  fache  nicht  recht  konne 
urtbeilten »    foil    er    diefelbe    ein,    zwei ,    dreiuial    ubei- 
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menu  fcolo  faflandi  til  J)ing8  ganga.  Im  P'rigedank  18» 
fallt  wenigHens  tadel  auf  fiirllen,  die  nioht  vor  dem  imbifl 
richten : 

fwft  fich  die  fiirllen  fli^ent, 

da^  fie  fruo  eiihiipxt^ 

da  wirt  felten  wol  geriht. 

eine  urk.  vor  1253  gellattet  aber  dem  richter  ausdrtick- 
lich  das  friihJliick  vor  gericht:  des  morgens  fo  der  voit 
inbiz,ien  ift,  fo  fal  er  vnn  erft  rihten  uber  alle  die 
clage  der  fchulthei^en ,  tout  er  des  nidit ,  fo  twingent 
fin  mit  dem  erilen  dieiilte  danach.  Hatifelmann  nr.  43. 
Das  fcheint  auch  des  hoheren  alterthums  litte:  ftatini  e 
fornno  lavantur ,  lauti  dbum  caimnxf ,  turn  ad  negotia 
nee  minus  faepe  ad  convivia  prucedunt  armati.  Tac. 
Germ.  cap.  22.  wozu  die  edda  Itimmt     S^em.  17  ; 

fvegivn  oc  meffr  ridi  inadr  I)Sngi  at, 
alio  lautus  et  cibatus,  doch  Hell  Kefen   Jlatt  mettr  Jeetndr 
(pexu8.) 

20.  Frcihcit.  es  konnte  noch  mit  der  altpriefterlichen 
wUrde  in  verbindung  gefetzt  werden ,  dafi  die  haufer 
der  richter  an  manchen  orten,  gleich  kirchen  und  tem- 
peln  freilldtten  fUr  verbrecber  waren ;  naheres  ini  fie- 
benten  capitel.  Auch  genolien  die  hauler  und  grund- 
D-iii'ke  der  richter  frciheit  von  abgaben :  fo  hat  ein  ig- 
licber  zintgieve  die  gnade  u.  fiiheid ,  das;  er  acht  hube 
landes  u.  als  vil  noJJet  (arraenta)  er  darzu  bedarf,  fri 
von  alien  beden  u.  dienflen  des  richs  gebruchcn  fal  u. 
darzu  hirten  u.  phiiinde  ledig  lin;  wa;^  er  aber  Uber  das 
gude  Oder  nofSer  hielte,  da^  gehorte  nit  in  die  friheid. 
fBornheinier  landg.  von  1405  (Orth  handel  2,  455.)  Item 
fo  bant  fie  mit  recht  geweifet,  was  fcker  u.  huvhen  die 
fchullelen  hant  gehabt  in  felden  u.  In  termeiieien  des 
obg.  dorfs  zu  Efchborn  bis  uf  die  zeit  das  fie  fcbullefen 
worden  fehid,  die  follen  frei  fein  mit  aller  iter  zuge- 
hurde,  aber  was  He  ecker  oder  huben  dornach  kauften, 
wann  fie  fchullefen  worden  feind,  diefelbe  ecker  u.  hu- 
ben follen  nicht  frei  fein.     Efchbonier  w. 


21.     Bote,     der    diener    des    richters,    welcher    deHen 
bann    anfagte    und    kiindujte,    hiefi    wahrfcheinlich    den 
Gotben  lagja^    in  der  I.    Vitig.   fajo  (fajonis)    11.    1,  17. 
25.  U.  2,  4.   10.    V.  3,  2.    VI.   1.5.    X.  2,  5.    ebfewlo  \msv 
Caffiodor  var.  2,  13.    3,  20,    5,  6  etc.  i^id  da^\^^  t^tox 
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befchlofi  iiber  wichtige  angel  egenbeiten ,  namentlich 
krieg,  frieden  u.  iieue  gefetze.  Aber  auch  zu  den  ge- 
botnen  gerichteii,  worin  llreitige  oder  feierliche  privat- 
handel  vorgenommen  wurden,  fand  flch  gemeinde  eiii, 
horte  den  an«  ilirer  niitte  gewahlten  uitheilern  zu  und 
gab  ibren  beifall  zu  erkennen.  *)  Es  heifit  in  den  ui- 
kunden:  omnis  popnlttSy  cundtis  populus  y  die  manye 
(der  groBe  hanfen,  laenge),  der  landmann^  die  maw- 
ner ,  der  gcmeine  landmann ,  die  frotnmen  leut ,  die 
biederleut ,  biedenmnne^' ,  boni  homines ,  vaaces  ho* 
mines,  plurimi  homints  ciraon  allantcs,  der  nmftand 
(Haltaus  1021),  communitas,  omnis  tnrba  ^  altn.  aU 
pyda^  ahmigi^  almfigr.  Turn:  omnis  plehsj  cum  au- 
dierat  concilium,  tani  principes  quam  mediocres  judica- 
verunt  julllf/hnum  jtkHcium.  Meichelb.  nr.  703 ;  his 
auditis  lanxerunt  populi.  Meichelb.  nr.  36«;  ad  extre- 
muni  ciuictus  populus  clamavit  una  voce  /wc  legem 
fui/Je.  id.  nr.  472;  port;  facramentum  juramenti  dijudi- 
caverunt  populi  et  fcabini  conllituti.  id.  nr.  487  (a.  825); 
ceteri  (teft-es)  fine  numero^  quorum  noniiiia  fi  llilo  com- 
prebendere  voluifiem,  dies  ut  opinor  prius  <iuam  defe- 
cilTet  vocabula.  Meichelb.  m-.  29;  quem  otinm  turba  at- 
clamabat  dignum  eile  morte.  vita  S.  Amandi  (Bouquet 
3,  533j;  belege  Uber  boni  hamtHcs  und  plurimi  bei 
Savigny  1,  166.  167.  180.  181;  hi  I'unt  articuli,  quos 
dictavit  communitas  et  fcabini  in  Wettera.  Wetterer 
w. ;  Icholtilien,  richtere,  dinhludc  u.  layidmamu  Or- 
bacher  w. ;  die  heimberger  u.  der  lantman  nut  die  wi- 
fent.  GalgenFcheider  w. ;  allc  gefturn,  fcldner  u.  all  an- 
der  husheblich  lilt  zu  Erringen  mugen  recht  fprechen. 
Erringer  gewonh. ;  lieben  freunde  u.  ganser  umftand. 
Bingenheimer  w. ;  da  nun  Beckerhenne  i'olich  m'teiJ  u. 
wilnnge  nfifagete,  da  fragete  Reinhard  von  Swalbadi 
die  inennere  geineinliche  ^  obe  11  der  wifunge  alfo  be- 
kentlich  weren?  da  bekanten  lie  allc  gemeinlichen ,  das 
es  alfo  were.  Nauheimer  w.;  nach  weifung  der  fchoffen 
ill  der  gcmeine  lanhnann  famentlich  niit  oflfentlich  auf- 
gerufnpr  (limme  befragt^  ob  die  gemelte  weifung  recht 
^refchehen  feiv  ill  von  ihrentwegen  durch  den  genanteu 
jflngling  geantwort:    Ge    wifien   nicht   mehr  oder  befier. 


*)  ansDahme  macbon  die  Wedgothon:  audientia  non  tnmaltu 
>nt  chmore  turbetor.  led  io  parte  pofitis  qui  cauram  non  habent, 
.  "  ^oli  judicium   inifrediantur ,  quos  coullat  intereUe  debere.     Vi- 


^tijj^ta'9  D.  K.  A.    3.Au»g. 


Ccc 


gerichi.    Jeuie.    uriheikr. 


773 


ineiii,  das  tliefe  weifung  imjcr  tlUm  und  fahren  v(ht 
vielcn  jaJircn  auf  uns  hrncht  \i.  fo  gehalten  haben  u. 
verfelien  uns  nit  beflers  auf  diesmalil.  Obercleeuer  w.; 
I'cabinos  villae  Suoflereiifis  inoneri  fecimus  Tub  Jurauiento 
ad  divendam  ventatein  de  jure  twAro  fpeuiali  ac  coui- 
muiii,  pi'out  aZ>  anteceU'onhus  noftris  ad  eos  fueiat  de- 
volutum,  qui  fcabini  requiliti  et  jiu'ati  dixeiunt.  Suelle- 
ren  w. ;  diefes  hant  die  t'licjicn  t^'eweill  die  itsund  It- 
hen  in  den  dreien  marken  fQr  cin  ix?clit,  als  das  von 
alterti  an  ftc  lommen  ifi  u.  ran  dcii  eliclleti  hant  ho- 
ren  tcei/eji  u.  wolleii  das  war  maclien,  wie  man  lie 
weifet,  wan  uuin  li  des  Jiit  erlaBen  wil.  Erbacher  w.; 
das  kau  die  uUherrn  uljo  hetbracht  u.  gewiil  zu  recht, 
auch  fo  wifen  wir  zu  rerlit.  Crombacher  w. ;  dat  ien 
die  vierzen  fcheffenen  deilent  \\(  den  eit  u.  as  id  von 
iervn  aldcni  an  fic  kummeu  ijL  w.  von  Hmuuie. ;  uns 
ill  wiBend  u.  row  unleiii  vorelhrn  uf  uns  bracht. 
Meddersheimer  w. :  daruf  bait  der  geiwuren  u.  lantman 
erkant  u.  jjjewiil  von  Imen  fagen  u.  iren  gedcchtlichen 
tagen.  lletterather  w. ;  das  haben  uulere  vorfahreti  an 
uns  bracht  u.  wir  bi.s  an  diefen  Uig  alfo  geUbet  u.  ge- 
halten. Dreifier  w. ;  und  das  haben  die  alien  auf  mis 
h'arht  u.  dfls  wil'en  wir  fiirhin  ftir  ein  recbt.  Windes- 
heiiiier  w. ;  es  lei  auf  fie  crwachlen  vmi  ikren  eltern, 
RiHlinllr. :  ie  u.  allwegen,  u,  lenger  dann  uienlcben  ge- 
denken.  Joftgrund  nr.  64  (a.  1536);  kund  u.  zeugnis  die- 
Jer  frotmnen  u.  alien  Jeuie.  Bingenheimer  w. ;  erbere 
kuntlV'haft  ergan  lafien  dnrch  frum  alt  liU,  den  kunt 
u.  wKiend  darum  ware.  MB.  23,  383  (a.  1430.)*)  Aji 
der  f*^rtfuhruntr  foh-her  weifungen  durch  lange  jahr- 
hunderto  ill  gar  nirbt  zu  zwelfeln  und  die  vergleichung 
des  inhalts,  ja  felbtt  der  foi*raeln  fpater  weisthttmer  niit 
den  denkraalern  des  alterthums  bewahrt  uns ,  daft  die 
fchlichte  fitte  des  landnianns  eine  menge  echtdeutfcher 
rechtsfatze,  die  in  der  gefchriebenen  gefetzgebung  ver- 
I'chwunden  oder  verblaBt  find ,  freilich  abgeriUen  und 
rob,  aber  zuglcich  frifch  und  lebendig,  iniindlich  er- 
balten  hat. 

5.  zu  jeder  weifung .  zu  jedem  urtbeil  gehSrte  etw/?im- 
iHxghcit  oder  (limnwnmchrheit .  wnrauB  folgt,  dalJ  min- 
deftens  drei  urtbeiler  vorbanden    fein  muflen,  daniit  der 


*)  aocb  bei  den  dichtern;  da^  reht  ill  alt  o.  ill  herkomm  ma* 
ttiffen  tac,     Plore  6583.     vgl.  die  vorredo  zum  Sfp. 
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weifen,  ler/em  di^mL  1.  lip.  55.  fal.  60,  dai&  fie  urthei- 
len,  judicant.  fal.  59,  1.  60,  2.,  daU  fie  der  gravio  zu- 
fammenberuft,  congregat  fal.  (emend.)  52,  2  (pactuB  53, 
2.  rogat.)  Ihre  zahl  wird  I.  rip.  55,  2  auf  drei;  55,  3 
und  fal.  52,  2,  auf  ftdten  ^^efetzt,  war  alfo  nacli  den  um- 
ft^nden  verfchieden.  In  einer  ultfin  forrnel  (Lindenbr, 
nr.  162.  Bignon  p.  119)  beil^t  es:  praefentibus  guatn 
pluribus  viris  venerabilibus  rachimbiirgis ,  qui  ibidem 
ad  umverfonnn  caufas  audiendum  vel  recta  judicia  ter- 
minandum  relidebant  vel  adftabant,  Sie  bildeten  keinen 
eignen  (land,  foridern  warden  fftr  einzelne  fachen  voii 
dem  grafen,  vielleicht  auch  von  den  parteien  aus  der 
mitte  der  freien  erlefen,  jenes  wenn  fie  mehr  als  recht- 
weifer,  diefes  wenn  fie  raehr  als  zeugen  auftraten.  Sie 
unterftUtzten  and  begleitcten  aber  auch  den  grafen  in 
andern  amtsverrichtungen  (z.  b.  ad  cafam  fidejufforis 
veniunt,  pretium  de  fortuna  ejus  tollunt.  1.  fal.  emend. 
52,  2)  und  warden  ebenwohl  ftir  handlungen  freiwilli- 
ger  gerichlsbarkeit  zugezogen,  welches  nichts  gegen  ihre 
ahnlichkeit  mit  den  fchoffen  beweift,  da  auch  das  amt 
der  fchofl'en  nicht  auf  den  urtheilsfpruch  in  flreitigen 
fachen  befchrankt  ill. 

7.  Carl  der  grofie  verordnete  bleibende,  fiir  alle  fftlle  im 
gericht  erfcheinende  urtheiler,  d.  h.  er  verwandelte  die 
wechfelnden  rachinburgen  in  (Idndige  beanUen,  Diefe 
werden  in  den  capitularieu  genannt  fcabini^  /cabinei 
und  die  alte  benennung  erlifcht  allmMich  mit  der  ver- 
anderten  einrichtung,  doch  kommen  noch  in  fpateren 
wrk.  rachimburge  vor*),  wie  mir  fcheint,  im  finn  von 
zeugen  und  eideshelfem.  Der  name  fcohinus  findet 
fich  nicht  vor  Carls  regiening  (Savigny-  I,  197.  198), 
doch  hat  er  ihn  IVhwerlich  erfonnen,  fondern  ein  vor- 
handnes  wort  auf  die  neue  beflimmang  angewandt  und 
ein  fehr  tretfendes,  da  fcabinus  augenfrheinlich  von  (ca- 
pan  abllammt  *^^),   welchem  icb    f.  768  die   bedeutung  or- 


riohtig  gedeatetill,  uuoh  in  raohi&burgus  ein  *bd.  raginporo  lie- 
tfen  kann ,  uod  diefes  w&re  genftu  conulinm  ferenB,  coniilit  lator, 
folglicb,  dem  finne  nach,  da«  frief.  rMjeva  (nachher  f.  781.) 

*)  trad.  fnld.  2,  40  (a.  783)  coram  teltiboB  et  reffonbargia; 
VaiiTette  bili.  de  Languedoc  2.  pr^avefi.  p.  5H  (a.  9li)  judicea, 
rcaphino*  et  regimburgoe- 

**)  CcgaciaB  dacbte  ana  hebr.  Icbanfet,  (chofet,  ricbter:  an- 
(lere  haben  fcabiouB  a  (camao  bergeleitet. 
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ibid.  002.  Ks  foilen  ihrer  ftt^ben  fein ,  wie  der  alteii 
rnchinbiirgeu :  at  nulliis  ad  placitnm  bannintnr  ...  ex- 
reiitis  fcahineis  feptcm ,  qui  ad  omnia  placita  praeefle 
debent.  cap.  a.  S03  (Georg,  GG7.  vgl.  1354.  1559)  und 
diei'o  liebenzahl  tritt  auch  in  i^eieizen  mid  urknndcn, 
bis  rpat  ins  niitlelaltor  hervor:  nieiuun  fol  urtail  v(»r 
geribt  fprechen ,  wan  der  daza  erwelt  wirl  u.  iin  dar- 
uach  eriaubt  wirt ,  da^  ui'lobe  alt  der  knniji  u.  fwelh 
ben-  von  ibni  j^eribt  bat.  man  I'ol  fie  welen  mit  wifer 
liite  rat,  die  man  da  welt  die  I'ulen  ant-li  wifp  lilte  (in, 
ir  fulen  zu  dem  minllen  /iben  [in  iiber  ain  ieglicb  fache, 
id  ir  aber  mer .  da:^  ill  aucb  gut.  fcbwab.  landr.  200 
Schilt.  20ii  Senkenb.:  Carl  der  4.  verleiht  den  ganerben 
zu  Cronenberg  gericht  und  fiebim  jchoffcti.  Cronenb. 
ded.  p.  44  (a.  1367);  andere  belege  bei  Maurer  p.  71. 
IIG.  Zu  einem  vollen  ,  feierlirliofi  placitum  foUten  aber 
zwblf  fcboffen  erfcheinen :  vult  domnus  imperator ,  ut 
in  tale  placitum ,  quale  ille  nunc  juITerit,  veniat  uims- 
quisque  comes  et  adducat  Tecum  duodecim  /eabinos ,  G 
tanti  fuerint ,  fin  autem ,  de  melioribus  bominibus  illius 
comitatus  fuppleat  numerum  duudenarium.  cap.  a.  810 
(Georg.  845.);  und  audi  die  zwolfziibl  haben  viele  fpft- 
tero  weistbtimer ,  z.  b. :  wir  deilen  /.u  dniti  erilen,  das 
der  merker  /cheffin  swolf  follen  I'm  of  dis  llnle  zu  Be- 
bra ,  der  fcheffen  follen  zwene  Iin  von  Ofenbach  u.  uB 
iedem  dorfe  einre ,  ane  uft  Rjinprucken »  die  ewelf 
jchcffm  foHen  der  merker  recht  wifen  u.  deilen ,  als  fie 
i^  zu  den  heiligen  bant  gefwom.  Bibrauer  w. ;  e?  ift 
etwa  gewohnbeit ,  dn/.  man  £tvelf  man  nimpt ,  die  dem 
ribter  fulen  belfen  rihten,  die  bai7,ent  fchcpfai,  die 
fulen  wile  lilte  Iin  n.  fulu  vor  geribt  urtail  vindrn  umb 
ain  iegliche  facb  u.  nieman  anderB  u.  miffebellent  die 
zwelf  unter  ainander  umb  ain  urtail  .  fo  fol  diu  viinner 
meyigm  der  merern  volgen.  Schwab,  landr,  164  Schilt. 
83  Senkenb.  vgl.  Maurer  p.  71.  1 16.  Unverkennbar 
Iteben  beide  normalzablcn  in  bezug  auf  einander,  indem 
unter  zwolfen  jiebcn  die  gerintffte  ruchrkeit  yegen 
fiinf  bilden,  folglicb  die  einftimmung  von  wenigdens 
fieben  erfordert  wird.  Seltner  erfcheinen  andere  zahlen, 
namlicb  zuwe.ilen  die  verdoppelung  von  7  und  12:  vt^- 
zehen  fchoffen  u.  ein  fchultheiB.  Krumbacber  w.  Aus 
den  zwolfen  wui'den  fpater  auch  eilfe,  indem  man  den 
rcbultheiR  ftir  den  zwolften  rechnete,  weichbild  art.  10 
und  16.  Beifpiele  von  5.  6.  8.  9.  10  frbolTen  hat  Mau- 
rer a.  a.  0.  —    Daft   fie    nor   aus  dem  fchoA  der  freien 
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fpricht ,  dali  diefe  auserlefnen  ausdrticklich  gceorene  to 
gevUneffc  lieiBen:  to  selcre  byrig  XXXJIl  fin  gecorene 
iu  ge\itneire ;  t/>  I'malmu  burgum  and  to  alcum  hun- 
drotte  XII.  buton  ge  ma  vilhui.  and  tele  mon  mid  heora 
gevitnelTe  bycge  and  fylle  .  .  .  and  heora  «Ic ,  ponne 
hine  mon  icreft  tti  vitnefl'e  gecyfd .  fylle  J)one  ad ,  pat 
be  Httilre  ne  for  feo ,  ne  for  lufe  (wie  vorbin  f.  77(1 
propter  munera  et  amicitiam)  ne  for  ege  nanes  pkia. 
pinga  pe  he  t6  gevitneJIe  vas  ...  ne  cyde.  1.  Edg. 
i  12.  vgl.  Phillips  p.  168.  169.  174.  Fttr  Mdte  follen 
ihrer  33,  fiir  kleine  Orter  und  centenen  12  fein  und  lie 
baben  nicht  nur  ftreitige  jurisdiction  ,  fondern  auch  will- 
kiirliche,  da  man „  in  ihrer  gegenwart  kaufe  und  ver- 
kaufe  abfcblieBt.  Abnlich  fcheinen  die  wiJSenden  (fcien- 
tes,  fcientifici)  d'eirchott'eii  des  wellphftl.  femgeriehts *), 
and  die  wUzigen  eines  Coiner  ^erichts  iro  mittelalter, 
welches  den  namen  miziggedingc  ftthrte.  Haltaus  2125. 
2G  und  Eichhoni  in  der  zeitfchr.  2,  182-185.  Auch 
ftaUite  und  weisthtlmer  erwfthnen  der  wiBigen  oder  witzi- 
gen  urtheilstinder :  das  geding  mit  feinen  darauf  folgenden 
mfiigen.  DreyBer  w. ;  m7,7,iniiyi)aftding,  Bodm.  (554 
(a.  1227.) 

8.  in  Friesland  batten  die  frftnkifcben  fcheffen  zwar  kei- 
nen  eingang»  vielmehr  lag  die  findung  des  uitheils  (der 
taom)  in  eines  oinzigen  band,  des  afega,  wie  hemach 
ausgefilhrt  werden  foil.  Docb  aber  werden  ihm  und 
dem  richter  (fcelta)  nicht  felten  manner  aus  der  ge- 
meinde  beigegeben,  deren  svcvlf  und  fxehenzM  deut- 
lich  an  die  racbinbnrgen  und  fchoffen  erinnert.  Sie 
heifien  bald  die  tolef  (zwolfe)  bald  des  koninges  orke- 
nm  (ahd.  urcbundon ,  telles).  Fw.  80.  81.  288.  311  und 
hanfig  die  fjeben  der  zwolfe  (dera  tolva  jmni)  Fw.  289. 
310,  fauH  dis  koningis  orkenen.  Sie  follen  forftdla  des 
aefga  dom.  81:  fie  bpsleiteten  den  afega  zu  befchauun- 
gen  32.  305;  hausfuchungen  «4;  waren  bei  der  execu- 
tion 288  und  bei  befitzeinfetzungen.  67.  31ft.  tlberall 
wo  es  auf  ilire  zahl,  einllimmig  oder  ftimmenmehrbeit 
ankam ,  mtiBten  fie  und  nicht  der  afega  enffchlcden  ba- 
ben. Andere  gefotzbiicber,  namentlich  Afegabuch  und  lit. 
Brokm.,  gedenken  ihrer  nirgend  unter  jenen  namen,  docb 
erwahnen  Br,  15.  16.  124. 137.  fUhar  (gefahrten,  genoBen.) 

*)  auch  Wigaod  feme  p.  311.312  halt  die  benennung  fOr  eioe 
aU^meine ,  vermeDgt  aber  die  begriffe  weife  (fapientos)  iiad 
weifer  (demonaratores)  damit.  die  wiBenden  wUren  agf.  Titende, 
keine  vlfe. 
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conilitutus  iudicare.  1.  bajuv.  FI,  15,  2.)  Wie  der 
frankifche  comes  das  gericht  halt  mit  rnchinburgen  oder 
fchotfen ,  erfcheint  der  hair,  und  alaiii.  comes  mil  einem 
judex:  comes  fecum  hahe^t  judicent.  I.  bajuv.  1.  c.  Re- 
ginhardo  coinite  et  Orendilo  judicc  Meichelb.  nr.  115. 
lit).  117.  Ellanperht  judex,  Odalfcalh  comes,  ibid.  nr. 
503.  504.  Ebenl'o  redet  das  frief.  gefetz  der  Hililringer 
von  eincnt  afrga ,  das  der  BrokmAnner  von  einem  red- 
jwa ,  womit  man  in  der  alten  lex  PW.  die  nibrik :  haec 
judicia  Saxmundus  dktavit ,  Wlemanis  dicit  (auch  in 
der  1.  Angl  et  AVer:  haec  judicia  W'lcniarus  dictavit) 
vergleichen  kann.  A/cga  bedeutet  wtirtiich  legem  di- 
cens,  juridicus  und  in  altradir.  fprachdenkmalem  lindet 
ficb  eofago  judex ,  in  ahd.  glofl'en  eajagari  legislator, 
monf.  382.  cfago  legislator  g!.  viiidob.  Hoffm.  60,  14) 
li\  daB  kamn  an  der  frtiliereti  all^emeinen  ausbreitung 
diefcr  benennun^  zu  zweifeln  ill.  Haufig  heiflt  es  nun 
mit  fcelta  hanne  onde  mit  aelga  doeme  PV.  22.  78.  82. 
176.  bi  ae-lga  doeme  ende  bi  liuda  landiiucht.  Fw.  142. 
144,  der  afega  bleibt  deutlich  von  dem  greva  oder  fcelta 
(wie  der  hair,  judex  von  dem  comes  und  centenarius) 
unterlVhieden,  letzterem  der  bann  (das  richteramt)  ihin 
aber  der  dom ,  das  urtheil ,  zugefchrieben.  dem  afega 
gehiu't  dnm  dela  Fw.  124.  I'n  fchoda  dat  di  ae/ga  b! 
fine  w'lsdtmie  ^  ende  da  liode  nei  hiara  riucht.  Fw.  184. 
Das  brokmannifche  rcdjeva*)  bedeutet  rathgeber  (mhd. 
riltgebe,  ahd.  rutkepo,  agf.  rffidgifa)  confiliarius,  wie  das 
agf.  vita  conliliarins  ausdiilckt  und  ini  mittelalter  die 
beifitzer  oder  fchofl'en  lladtili'her  geriihte  rathgeben, 
rathmaiinen ,  rathsherrn  heifSen  (Eichhorn  in  der  zeit- 
fchi*.  2,  105),  vielleicht  mit  nickficht  auf  das  lat.  conful. 
der  fache  nach  ill  aber  diefer  redjeva  was  der  afega 
und  auch  ihm  wird  dom  oder  undom  beigelegt ,  er 
theilt  und  urtheilt,  vgl.  Br.  33.  dom  dlla.  auf  ein  jahr 
lang  wird  er  erwfthlt.  Br.  1.  Im  liudawarf  urtheilen 
vier  r^djevan.  Br.  122.  140.  Endlich  hangt  auch  im 
Norden  der  urtheilfpruch  haufig  von  dem  logmadr  oder 
logfbgwnadr,  fchwed.  lagnian  ab,  deflen  namen  juris 
peritns,  jureconfultus,  jmidicus  ausdrtickt,  logfaga  ill 
recitatio  legis ,  rechtweifung .  logfognmadr  alfo  wieder 
wOrtlicb  der  ahd.  efago. 

11  jener  alaiuannifche  und  bairlTche  judex  hat  Roggen 
verleitet,   f.  77-84  zwifchen  frftnkifcher  und  alamannifch- 


*)  einigemal  fteht  es  aach  Af.  234.  258. 
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alien  Franken  erfcheint  noch  eine  wQrde,  die  lich  aa- 
genTcheinlicb  als  das  deiu  bairifchen  judex  und  frief. 
afega  vergleichbare  ankiiiidigt.  SacMburo  oder  lagibaro 
(ch  wie  in  rachim  f  ragin)  ware  ein  altn,  fogumadr, 
denn  baro  iH  vir ,  und  nur  ein  vorgefetztes  ewa ,  6a 
luangelt  zur  volligen  einilininiuiig  mil  den  angefQbrten 
nordifchen,  friefifchen  und  ahd.  benennungen,  welube 
fflmmtlich  den  begriff  von  /age  und  fagen  enthalten. 
Der  facliibarone  erwfthnt,  aufier  den  unterfchiiften  von 
urk.  des  7.  jh.  (Savigny  1,  220.  not.  122),  blofl  die  I. 
fal.  57.,  es  follen  ihrer  nicbt  niebr  als  drei  auf  dem  mal- 
berg  zugegen,  ihr  ausfpruch  uber  die  facbe  foil  unaban- 
derlich  fein.  i'o  bedeutend  iH  ibr  anreheii,  daft  Oe  mit 
dem  wergeld  eines  gravio  componiert  werden  ,  d.  h.  mit 
dreifachem,  alfo  mit  600  fol.  wenn  der  fachibaro  inge- 
nuus,  mit  300  wenn  er  puer  regis  (vgl.  litus  im  hofte 
oben  f.  272)  war.  Diefe  zuIflSi^ikeit  des  litua  unterfchei- 
det  fie  belTimmt  von  den  racliinburgen»  die  nothwendig 
freie  find;  es  fcheint  aber  hdchJt  natUiiich,  datt  fich  ge- 
bildete  liti,  die  in  bolle  und  trulte  auszeichnung  er^er- 
ben  konnten,  der  gefetzkunde  befliBen,  ungefahr  wie 
unfreie  ira  geilllichcn  und  gelehrten  ftande  iiber  die 
bloflen  ingenui  emporlliegen.  Vielleicht  liangen  dieJ'e 
alten  rechtsverlUndigen  noch  zufammen  mit  der  heidni- 
fcben  prieHerichaft.  Die  worte  der  1.  fal.  emend.  56,  3: 
qui  fe  fagibaronem  pofuit  verltehe  ich  von  einer  befon- 
dern  widmung  und  beflimmung  zu  dem  rechtsltudium. 
Urtheiler  im  fiinie  der  rachinburgen  und  fcabinen  wa- 
ren  alfo  die  fachibarone  nicht,  eben  fo  wenig  waren  fie 
richter  mit  banngewalt ;  allein  He  fanden  fich  an  der 
gerichlsltfttte  ein  und  konnten,  wahrfcheinlich  von  den 
rachinburgen,  aufgefordert  werden.  einen  fchwierigen 
fall  zu  entfcheiden.  *)  Als  unter  den  Carolingen  an  die 
Helle  der  rachinburgen  die  fcabinen  zu  einem  fefteren 
lland  erhoben  waren ,  der  ihnen  nahere  erlemung  der 
gefetze  zur  ptiicbt  niachte ,  verlor  fich  name  und  ge- 
fchaft  der  fachibarone  von  felbft ,  wenn  nicht  die  zu- 
weilen  noch  in  den  eapitularien  neben  dem  comes  und 
linus    genamiten    jxidiccs    auf    lie    bezogen    werden 


-Badi  dem  puohu:    G  de  caala  ilU  aliquid  Canam  dixerint: 
1.    emend. :    fi    cauQi   aliqua   ante    ilios    fecnndum    le- 
lerit    defiaita.      Maurer   bemerkt   richtic .    Uafi    bvut   -^qXa 
leute  ab  iilu;    fo   anU    aliquo    filr  ah  auc^uo.     ^^cVi.  mou. 
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veridici  konntcn  der  gefetzkunde  entrathen:  in  Franken 
verlor  fich  der  unJlandige  fachibai'o,  nachdem  fich  die 
recht  and  that  urtheilenden  rachinburgen  in  (Iftndige 
fcboffen  verwandelt  batten. 

12.  Hieraus  erklftre  ich  mir  nun  auch  die  fthnlichkeit 
und  unahnlichkeit  der  fchiiffen  init  den  gefchwornen, 
urfprUnglich  lag  die  kraft  des  urtheils  und  der  entfchei- 
dung  in  bilnden  der  genofien  und  nachbarn.  Da 
diefe  zugleicb  die  wahrbeit  dor  tbatumltilndc  wiQen, 
bezeugen  und  befcbwiiren  konnten,  fo  leuchtet  eiu,  daB 
in  vielen  fallen  die  zeugcn  urtbeiler  waren  und  daB  die 
verricbtungen  der  urtbeiler,  zeugen  und  eidesbelfer  im 
altertbuDi  \ielfacb  untereinander  iiieRen  miiiien.  Danun 
beiSen  die  urtbeiler  nicbt  nur  zeugen ,  urrbunden  (or- 
kcneii),  frecorene  tr>  i^evitneO'e  (vitan) ,  wilJende;  fon- 
deni  ihre  zahl  und  beeidigung  ilimint  auch  zu  den 
gnindfatzen  des  alten  recbts,  die  das  filnfte  cap.  eriir- 
tern  wird.  Daraus  folgt  aber  ein  unverkeiinbarer  zu- 
faiimienbang  zwifchen  den  altdeutfchen  urtheilem  und 
dem  heutigen  gelchwomengerichf  in  England  und 
Frankreich,  w<»ran  fcbon  Savigny  1,  216  erinnert  bat, 
welchen  jedoch  Kogge  f.  242-246  und  Maurer  f.  \0h- 
110,  wie  ich  glaube ,  uhne  binreidienden  grund ,  leug- 
ncn.  Das  gelchaft  der  fcboffen  war  nicbt  auf  weifung 
dee  rechts  befchrankt,  wie  Rogge  f.  07  und  245  an- 
nimnit,  lie  batten  auch  die  thatfache  zu  prttfen  (Sav.  I, 
215.  219.  Muurer  p.  65.  107.)  Die  jury  hat  es  freilich 
bloli  mit  der  that  zu  than ;  fie  entfcheidet  aber  wahr- 
beit.  nicbt  Uber  recht  (veritatcui  dicit,  non  legem),  al- 
lein  fie  ftellt  fich  auch  in  anderen  beziehungen  als  ein 
blofies  Uberbleibfel  auB  der  alteren  urafaBenderen  ge- 
richtseinrichtung  dar.  Die  nord.  nefnd  war  z.  b.  viel 
allgenieiner  und  entfcliied  civiUlreitigkeiten  fowobl  als 
peinlicbe,  wahrend  die  franzof.  jur>'*)  ganzlich  auf  letz- 
tere  befchrftnkt  ill.  Hangt  nun  aber  die  nefnd  ohne 
zweifel  zufammen  init  der  jury ,  wie  dies  Rogge  fclbll 
anniinuit,  fo  kann  nocb  weiiiger  eine  berUhrung  der 
nefnd  mit  den  fcbcifien  beitritten  werden.  Die  alte 
nefnd  urtbeilte  Uber  recht  wie  Uber  that  (Stjenih.  p.  53) 
und  wenn  gleich  fpAlerhin  lie  niehr  auf  thatfacbcn  ge- 
richtet  war,    wnrden   doch   fortwdbrend   die   nefndir  fUr 


*)  nioht  TOllig  die  eaglifche,  Qbex  welcbe  Spelman  I',  t.  jurata 
nachzufehoD  ill. 


Grimm's  D.R.A.  S.Aosg. 
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laAen.  Als  Carl  feine  pairs  zuni  rathrchlag  aofgefordert 
hat,  heiflt  es  (pf.  Chuonr.  15^  fragm.  bell.  8»): 

thie  Fraiiken  famenoten  lih  thrite 

mit  gemeiiieme  rale 

giengen  fie  uf  cinen  bukcl  grdne, 

ther  funne  feein  vile  fcone, 

fie  rieten  al  umbe 

iegelih  befunder.  _ 

nach  gepflognem  rath  kehren  fie  zu  dem  kaifer,  d.  h. 
dem  richter,  zuriick  und  hint«rbringen ,  was  fie  gefunden 
haben : 

alle  thie  thie  rethe  vernamen, 

fie  fprAchen,  \7,  ware  thay,  allerbeUe, 

thb  karten  thie  notveileu 

wither  zb  thes  haifers  gefidele. 

thie  vurilen  baten  alle 

then  bilcof  fanctum  Johannen 

tha^  er  z6  hofe  wire 

ire  vorerethendre ; 

genau  wie  in  den  weisthiimem  die  zu  gericht  wieder- 
kehrenden  fchotten  einen  redner  oder  fprecher  haben. 
Orlenz  9445  ff. : 

an  die  der  rfit  do  was  gefat, 

die  giengeti  d6  an  eine  (taf 

diu  darziw  ivas  vil  heimelich, 

einer  unter  ihnen  (der  wifete  an  dem  rate)  thut  den 
vorfchlag  und  tindet  das  urtheil ,  das  die  Ubrigen  bil- 
ligen; 

do  der  felbe  rat  gefchach. 

die  rdtgehen  (raginboron ,    rSdjevan)  man  kcren  fach 

kin  se  dem  kunige  fuzehant  .... 

offenlich  zuo  der  fchar 

wart  dem  fOrlten  far  geleit 

diu  buo'ije,  als  ich  han  gefeit. 

Keins  der  alien  gefetze,  fo  viel  ich  weiB,  thut  des  bei 
feite  tretens  der  rachinburgen ,  fcabinen  und  zeugen  er- 
wahnung;  in  den  frank,  urkunden  werden  lich  vielleicht 
fpuren  entdecken  laBen.  eine  bairifche  vom  j.  8*49  bei 
Meichelb.  nr.  tj61  gedenkt  weiiigftens  des  berathens  einer 
partei  mit  freunden  und  zeugen*)  und  auch  hierin  meine  ich 


*)  efora  /alien  n  parte  infantes  de  Carrion ; 

toman  con  el  confejo  e  fablaban.    p.  del  Cid  3229.  3232. 


<iat    ordpl    in»  **^^^  tun  ^ 

&  t  r  r  ^- 

finer,    fra«e  Xn    ,r'  ;    ''" 
^e   fchopfen 'i^'^™';"-*^?';  «l 
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centfchdpfen  uf  u.  giefujm  aus  von  der  ftaUj  da  fie 
dar  zu  gencbt  fafieii  u.  beredten  lith  u.  kamtm  dan 
tmeder  u.  letzteii  /idt  nieder  uf  ir  gehoh  u.  weifeteu 
und  fpracbeii  zuui  recbten.  Dahl  p.  79  (a.  11301.  Des 
fo  find  die  I'cbetfen  HjSfjaiujvn ,  iich  bereiten ,  widet-  ein 
(fcfejitji  u.  einen  zettel  dargelegt  n.  zu  recbt  uftge- 
fprocheu  u.  geweill.  Kopp  nr.  73  (a.  1462j.  Daruf  find 
dde  Tcheffen  aufgeftanden  u.  in  ihr  gelpreih  gangen 
u.  Qber  kurz  oder  lang  widerkommeti ,  nidtrge/cfJen  u, 
i^eweifet.  Hauauer  doc.  p.  99  (a.  1498).  Do  namcii  die 
^emeinen  landlude  einen  beraide  u.  gicngai  ufi  hinter 
fich  und  als  fis  licb  wole  beraden  batten ,  da  quamm 
fl  wedder  ingegangm  vor  das  vorgefcbi*.  gericht  u. 
bieflen  von  irer  alier  wegen  den  gen.  Hennchen  Ael- 
luan  uUfprechen ,  fo  was  lie  ficb  befprochen  better. 
Koch  beitr.  zu  J.  J.  Reinbaids  ausfQhr.  p.  27  (a.  1440.) 
Darauf  wer  Joachim  Wagoner  von  Reichenbacb  mit 
den  an^vefenden  undertbanen  abgcdrden ,  underredt  n. 
von  irer  aller  wegen  die  anitvort  als  ein  verpflicbter 
landfdecr  n.  beglaubller  unitreflicber  mann  gegehen, 
dal)  fie  beide  herm  zogleich  erkennten ,  geRunden  kei- 
nem  den  vorzog  vor  dem  andern.  handlung  zwifrhen 
HelTen  n.  NalTau  tiber  Uuttenberg  a.  1561  (ziegenb.  re- 
port. Oberheflen  vol.  8).  Hiefl  den  landinann  ausgehen 
u.  weifen  alle  berrlicbkeit  u.  gerecbtigkeit  .  .  .  du  gic^ig 
der  landmann  mit  laub  a%is  in  fein  tjefpruch  u. 
Jcam  wieder  u.  weifete.  Mechtelnbaufer  w.  Haint  ficb 
fcholtiSen  u.  ricbtere  mit  den  lantmannen  nacb  alder 
gewonbeit  u.  beirkomen  damf  befprochen  u.  beraden  u. 
fmt  tveder  vur  gericht  Jcomen  u.  haint,  in  alle  der  be- 
lter maneren  wege  recbten  u.  formen  ft  foiden  u.  moicb- 
ten,  unbetwongen  u.  ungedrongen  bi  iren  eiden  u.  ge- 
loifden  .  .  .  vur  recbt  u.  altberkomen  gewiil.  Orbacher 
w.  Alsdann  da  baben  fie  aucb  die  nacbbarn  u.  ganze 
gemeinde  der  dreien  dorfer  erinnert  u.  vermanet  der 
getbanon  eide ,  redlicbkeit  treu  u.  ehre ,  fo  {\b  ibren 
weibeni  u.  kindern  fchuldig  fein  u.  follen  kinder  /idt 
in  red  u.  gefprech  gehcfi ,  licb  unterreden ,  erlemen 
und  einer  von  dera  andern  erfahren,  weDerlei  freibeit, 
berrlicbkeit,  gewohnbeit  u.  recbt  auf  der  gem.  weide, 
das  ried  genant ,  lie  liaben  ii.  von  ihren  eltern  auf  fie 
^ebracbt  und  erwacbfen  und  nach  gehaltcnem  rede  ii. 
gefpreche  lolche  freibeil  recbt  u.  herriichkeit  der  weide 
in  der  bellen  form  u.  weife  mit  recbt  weifen  u.  aus- 
fprccben.     Rieder    weidinftr.     Des  flundett   yrir  genanten 
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mit  beriihrter  gemeinde  zu  unteireden ,  das  ihm  ver- 
S:onnet,  darauf  er  mit  der  genteinde  dbgctretm  u. 
foluhe  unterredv  getban  u.  deinnach  mit  ihiien  wieder 
herbeigegattgen  u.  gofaget.  Ulankenrader  w.  Der  fra- 
gen  hant  lie  (die  fchefteii)  ein  berat&ni/J'e  gmomen  u. 
fint  aider  home^i  .  .  .  und  gewifeteii.  Winninger  w. 
Dat  ordel  wart  beltadet  an  Johan  Buck,  de  /ik  umfne- 
kerde  u.  bereit  Jik  u.  quam  weder  in  \l  wifede  vor 
recht.  Kiiidl.  in.  beitr.  H,  641)  (a.  inOG).  Dit  ordel  heb 
ik  geftelt  an  Cord  Bademoder  cin  erht  tnlcheppe ,  die 
fik  mit  dem  gaiizeii  umllande  u.  dinkplichtigen  des  fri- 
gerichts  umgekart  heft  und  Ilk  dnrup  beredeii  u.  is 
wedderumme  ini  gerichte  kommen  w.  mit  gemeiner 
volge  vor  recht  gewift.  ib.  3,  626  (a.  I4f)0).  Walk  or- 
del wort  beftadet  an  Benid  Winkeliiiami ,  de  damp  ver- 
ramet  u.  f\k  uitibgelcart  ^  mit  den  urn  (lenders  des  ge- 
riehts  lik  befproken  u.  Mzr  recht  gewifet.  Widenbrtig- 
ger  bolting  p.  147.  Welk  ordell  is  beftadet  an  Franzen 
Mofelagen ,  de  (ik  mit  den  umhftande  umme  gekeri, 
beleret  u.  daruji  verramet  und  vor  recht  ingebracht.  ib. 
p.   161  (a.  1551.)  ^) 

Die  initgetheilten  ao^zilge  lehreii  hinreichend  ,  daB  bei- 
dea  an  gebrttenem  und  ungebotnem  gericht  die  fchiiffen 
zur  findujig  des  urtheils  und  der  weifung  abtraten.  ei- 
nigomal  tritt  der  fchultheiB  mit  ab,  namlich  da,  wo  er 
nicht  vorfitzender  richter  ift ,  fondem  feine  dorfleute  in 
die  gauverfannuiung  begieitet  hat.  Es  kommt  auch  vor^ 
daB  in  auBergerichtlichen  hftndeln  andere,  z.  b.  ge- 
fandteu ,  an  die  eine  entfcbeidung  geflellt  wird,  zur  be- 
rathung  bei  feite  treten ;  in  einem  protoc.  von  1 539 
(deduct,  der  ballei  HeOen,  beil.  nr.  126)  heiBt  es:  welchs 
(wortiber)  die  gel'andten  ein  hinder  fich  gang  ge- 
nommen. 

14.  Sifeend  foil  man  urtkeil  finden.  Sfp.  2,  12.  3,  69. 
Der  richter  faB  gewohnlich  auf  einem  ftul  (oben  f.  763), 
die  fchotfen  auf  hdnkcn ,    daher    heiBt   e»  bankes  bidden 


*)  Philftod  V.  SiiUwall  roldatenlebeti  (ed.  Leiden  1646.  p.  806. 
307):  edele  henrn  rtitbe,  wir  bitt«n  nmb  urtheil.  auf  welehe  wort 
ftuBden  die  rS.the  auf  u.  traten  bti/eii  in  ein  abrooderlicboi  an 
deo  fchniDken  verfchlo&eDes  ort,  umb  Gch  des  urtheiU  w^^x^ 
xu  beredeii  .  .  .  kamtn  fi«  wider  ein  jeder  an  favne  ^a\\«  w.  '^voja 
ThuTDmeier,  das  wort  ira  onmDD  aller  frthrf^wd,  ?^tuc\v. 


qerichf,    ort. 


793 


ktimt,  den  drtit  man  weddelmft,  of  he  dur  [dicbticb  is  to 
komene.  I. ex  fal.  53,  4  redet  vora  ausbleibenden  jrravio, 
tucbt  voii  den  uitbeileiiden. 

16.  Umviflenheit  im  rethl  hingegeii  IVbadete  deiieii,  die 
eines  urtheils  gefragt ,  iiiit  dera  urlbeil  beladen  waren, 
deneii  ein  urtheil  hcf'ohlen  war  (tiber  diefe  ausdrilcke 
vgl  Maurer  p.  'J35),  nichts:  in  den  weisthUmern  be- 
ge^et  nicbt  feltcn,  dnJS  die  fcboften  auf  die  an  fie  {^e- 
richtete  frage  keine  antwort  einbringen  konnen.  Traute 
licb  nun  ein  einzelner  Ichoffe  oder  trauten  ficb  alle 
fchoffen  nicbt,  in  dem  ihnen  vorgelegten  fall  das  recbt 
zu  finden ;  fo  durften  lie  lioli  auswarts  rathn  erholen, 
woranf  icb  hemacb  nap.  IV  luiter  7  zuriickkommen  werde. 


CAP.  \L    GEHICHTSORT. 


I 


Das  alte  gericht  wmde  nie  anders  als  im  frekn*)  ge- 
halten,  unter  ofnem  hinuuel,  im  wald,  unter  breitfchat- 
tendeii  bflumen,  auf  einer  anbohe,  neben  einer  quelle: 
enge  wolmungen  bfttten  die  verfaminelte  inenge  nicbt 
gefaflt,  und  die  aaficbt  des  heidentbum.s  verlangte  zui* 
gericbtsbaltong  heiUge  ortcr ,  an  welchen  opfer  ge- 
bracbt  und  gottesurtheile  vorgenommen  werden  konn- 
ten.  Jene  opfer  tilgte  der  chriHenglaube,  er  liefl  aber  die 
alten  gericbtsllatten  ungedort.  Wir  kdnnen  daher  noch 
bis  in  die  fpJltere  zeit  eine  vielheit  von  platzon  aufzab- 
len,  welche  fitt^  und  berkomiuen  far  die  baltung  der 
gerichte  beibehielt,  doch  entgeht  uns  raeiJtens  ihre  be- 
deutfamkeit  und  es  bleibt  dunkel ,  wanim  hier  auf  deni 
berg,  dort  unter  dem  baum,  hier  auf  der  ftrafle,  dort 
an  dem  waBer  recht  gefprochen  wurde. 

A.  gericht  im  wald.  lucos  ac  ve^nora  confecrant.  Tac. 
Germ.  cap.  9,  und  von  den  Semnonen  cap.  39:  Ilato 
tempore  in  filvam,  augtiriis  patmm  et  prifca  formidine 
I'acram  .  .  .  roeunt.  Ein  heiliger  bain  hiefi  ahd.  paroy 
agf.   bearo,    ein  phefter  parawari;    die  benennung  ha- 


*]  zQ  Atheu  wareu  die  meiften  geticbUbOfe  hedtcki,  mit  aus* 
oahzne  derjenigen,  ic  welchen  uber  mord  ^ericbtet  wurde  and 
vermothlich  aacb  der  HeiiHa  {^itaia).  \^\.  Meier  u.  ScbOm.  p.  148- 
Vielleicbt  war  anch  bei  unfem  rorfahren  die  idee  bekannt,  dn^^ 
richter  und  rerbrecber  nichi  nntft-  rinrm  daeh  luC^unnCitv  tcAXw 
rollten. 
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im   anderu    gedicht   (Hafleins    auszug 

das  gricht  under  linden 
kurz  eiii  urteil  tinden, 
langiaiii  kiiiidt  erraten. 

lan   in   den   meillen   deutfchen   ddrfern, 
in,   eine   linde  auf  einem   hQgel,  wohin 
lem    verfammolt,    zuweilen  iJl   die  an- 
id    llufen  fiihren  hinauf.     Dergieichen 
jeder  als  eineii  luitort  vor  foinem  haufe 
dabei  an  ein  gericht  zu  denken  ill: 
fAi-  burc)  lluont  ein  linde  breit 
(lenen  anger    Pare.  4810  ; 
u.  geleiiet  was 
fcate  ein  linde.    Pare.  5509. 
linde,  wo  nur  ein  edelraann  fitzen  darf. 

iiaf  einer  gerichUdatte  find  mir  in  urk. 
lien;  die  weim.  karte  feet.  14'J  hat  einen 

re  baunie.  gericht  uff  ofener  reichsftraBe 
dteyerer  vita  Albert!  2.  p.  227  (a.  1324); 
/  der  tannc  faBen  die  richter.  Glutz- 
<•;  juxta  vibices  (?)  bi  hirkin.  MB.  7, 
unter  dem  nujibaum  zu  Riidesheini. 
,'nb  71UVU  (flir  nuBbuuin).  Kindl.  Vohiiell. 
fUedtrj  in  h)co  propo  Luden^hufen,  qui 
itur,  coram  judicio  Hberoiiim,  quod 
Kindl.  3,  730  (a.  1230.):  vor  dem 
blauen  himmel.  DelbrUcker  landr. 
/■wgericht.  LauenHeiner  vogtged.  §.  12, 
zu  Bodelfwinge  untiT  dein  berbome. 
lib.  4.  ij.  138  (a.  1443).  Ich  habe 
►n  gerichten  tinter  apfelbaumen  und 
ler  ill,  auch  nidit  unter  buchen  *)  oder 
ifl  gerade  der  heilige   gericbtsbauni 


thnlich  Yggdra/ils  ajlcr  Seem.   8»  44*.  ^ 

-20.   45.  72.  73,  nur  ein   einzigesmal 

jm.  3*",  jener  genitiv  fcheint  zu  neh- 


Je  bSgede  an  dio  flcde   gcheiten  die    i/ernhoken 
»Tgl.  oben  f.  593)  dar  on    frigreve   (xXX^m  Cft\. 
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ich  das  auf  die  urtheiler,  deren  wenigftens  drei  feiii 
mliSen,  lueiil  lieben  find,  in  diefem  fall  wird  der  rich- 
ter  feinen  (itz  in  der  mitte  auf  einem  Itein  oder  hugel 
gehabt,  jeder  urtheiler  aber  rings  unter  eineni  baum 
gefeQen  baben.  Die  normalzahl  der  urtheiler  findet  alfo 
auch  in  der  5rtUchkeit  der  alten  gerichte  bellatigunfi:. 
Die  art  der  bauine  iH  in  den  arkunden  manchmal  un- 
angegeben :  judicia  ad  aitam  arborem.  (a.  1230.  1251). 
Erath  cod.  dipl  quedl.  183.  186.  202.  Grupen  difc.  for. 
]).  801.  orig,  guelf.  prnef.  toni.  4.  p.  18.  19.  Zu  Arus- 
berg  im  bonihofe  wirt  das  ubergericht  aller  freien  llUle 
gebalten.  Kindl.  3,  722.  Wigang  568. ;  actum  in  campo 
qui  dii'itur  paumcartun.  Neu^art  nr.  61  (a.  775);  ze 
rberch  «n  dem  bomgartea.  Neugart  nr.  1025  (a.  1281); 
ein  berUhrter  frielifcher  landtag  zu  Upllalles  bdm  bei 
Anricb,  ftal  ill  locus,  ftpJlal  locus  editus,  clivus,  worauf 
der  baum  (land. 

1.  hautig  lind  es  eicJien."*)  conventum  ad  cafnum  in 
Cntia  condixemnt,  (cafnus  iH  das  franz.  chei'ne,  rhene) 
Hiiu*niari  reni.  ami.  u.  H77.  bei  Pert.z  I,  504;  cujus  te- 
norera  plebanus  de  Schweighuien  lub  (lucrcu  Vechen- 
heini  cunctis  audientibus  recitavit.  SchopH.  nr.  451  (a. 
1227):  anno  1483  wurden  die  menner  des  gerichts  zu 
Somieborn  (jetzt  Somboni)  vun  Conz  Folhart  von  Oden- 
heiiii  geheifchen  gein  Weiljihalen  an  den  frieii  llul  jni 
der  hrdten  mch:.  acta  hanovienfia.  Marb.  I73U.  1,  89; 
Judicium  fub  quenu.  Kindl.  Volmellein  nr.  73 :  gericht 
in  der  mark  Eifetkuth  bei  Torgau  ztvifdien  drei  ;mw- 
ijai  eichmi,  Klingner  3,  583  (a.  1729);  landgericht  orf 
I'eptetn  qtterats.  I^chwarz  de  ferie  proceff.  in  cauliB  ad 
jus  fveriaenfe  dirimetidis  p.  32;  villa  parochialis  feptevf 
quercuum  (dorf  ^iebenbflumen  bei  Liibeck).  regillr.  de- 
cimar.  ratzeburg.  bei  Wellphalen  mon.  ined.  torn.  2; 
holzgericht  hei  deti  j^eb&n  eichen  am  Wellenholz.  Gol- 
terner  w.  Folgende  orter,  wahrfcheinlich  alte  gerichts- 
platze,  finden  lich  auf  der  weimarfchen  karte  von 
Deutfchland :  Drekich  feet.  106.  DreimcJwti  137.  150. 
Sibenaich  121.  Sieheneich  131.  190.  Siehefieichen  1 7. 
27.  84.  86.  Kein  Achteichen,  Neuneichen  und  nur  ein- 
mal  Fiinfeichen  feet.  61.  Viereichen  72.  ein  Sibbeneiha 
hat  fchon  eine  urk.  bei  Neugart  nr.  762  (a.  972.) 


*)  beiligkeit  dev   eicbwaider  und   eicben  b«i   den   ccMViOaeu 
Draideo, 


qericht.     ori- 


in 


und  noch  in  einem  anderri  gedicbt  (Hal'leinH  auszug 
p.  295): 

wir  blitzen  das  gricht  under  lindm 

doch  etwan  kurz  ein  urieil  findeii, 

das  ihr  oft  langfain  kiindt  erraten. 

Noch  jetzt  trifft  man   in   den   meilten   deutfchen   dorfern, 
z.  b.   den  heffifclien,   eine    linde   auf  einem  htigel,  wohin 
der  grebe   die    bauern    verfammelt ,    zuweilen  ill   die  an- 
hohe    ummauert  und    ilufen   fiihren  hinauf.     Dergleichen 
linden  konnte  lich  jeder  als  eincn  lultort  vor  feinem  haufe 
anlegen,  uhne  daQ  dabei  an  ein  gericht  zn  deiiken  lit: 
da  vor  (der  burc)  ituont  ein  linde  breit 
tf  einem  grilenen  anger.     Pare.  4810: 
da  vennurv/  u.  geleitet  was 
durch  d*'n  fcatc  ein  linde.    Pare.  5r)09. 
GeftUhl  unter  (hr  linde,  wo  nur  ein  edelraann  fitzen  darf. 
Morolt  UB5. 

Mehrere  linden  auf  einer  gerichtslbatte  find  mir  in  urk. 
nicht  vorgekouunen ;  die  weim.  karte  feet.  149  hat  einen 
ort  Siebenlindeti. 

3.  feltner  andere  bourne,  gericht  uff  ofener  reich&ilraBe 
lei  der  tanne,  Steyerer  \ita  Alberti  2.  p.  227  (a.  1324J: 
zu  Loftorf  tmier  der  tanne  faBen  die  richter.  Glutz- 
blotzheim  p.  456;  juxta  vibices  (?)  bi  birkirh  MB.  7, 
491  (a.  1189):  unter  dem  nyftbaum  zu  Riidt'sheim. 
Bodm.  p.  fi54;  fnb  num  ffiir  nuBbauni).  Kindi.  Vobiieit 
nr.  73.;  heim  flieder,  in  loco  propo  Ludenghufen,  qui 
ad  jambucuiH  vocatur ,  coram  judicio  liberanim ,  quod 
\nilgo  frieding  dicitnr.  Kindl.  3,  730  (a.  1230.):  ^or  dem 
hagedorn  unterm  blauen  himmel.  DelbrQcker  landr. 
p-  9,  ira  /H'^crforngericht.  Lauenlleiner  vogtged.  §.  12. 
28;  der  freienllul  tm  liodelfwinge  unter  dem  herbomc. 
Datt  de  pac.  publ.  lib.  4.  S.  138  (a.  1443).  Ich  babe 
keine  hrifpiele  von  gerichtcn  unter  apfelbftunieii  und 
was  viel  aulfallender  ill,  auch  niclit  unter  buchen  *)  oder 
efchen.  Die  efche  ilT.  gerade  der  heilige  gerichtsbaum 
des  Nordens. 

4.  er  heiflt  gewohnlich  Yggdrafih  after  S(em.  8»  44'.  **. 
45^  89»  Snorr.  17-20.  45.  72.  73,  nur  ein  einzigesmal 
YggdrajUl  a/Jcr   Sapm.   3*",  jener  genitiv  fcheint  zu   neh- 


*)  doch:  up  de  hOgede  an  die  (lede  geheiten  die  i/ernbok«^i 
(die  eiferne  bncbe,  vgl.  oben  f.  593)  dar  en  fngte've  V\\X«u  ^».\. 
Kindl.  3,  696  fa.  2490.) 
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D.    in  der  ^idhe  eines  wafiers. 

In  loco  juxta  fluvium  Pheterach.  Meichelb.  nr.  368; 
placituin  publicum  in  \ova}  nuncupate  Rodhoheskirihha 
fupei'  Lapara,  *)  Ried  nr.  "2  3  (a.  822) ;  actum  fuper 
fluvium  Moin  in  loco  nuncupante  Franconofurd.  Ried 
nr.  10  (a.  794);  acta  funt  bee  aput  Velbach  in  litiore 
laci  turicini.  Neug.  nr.  1030  (a.  1282);  in  plenario  puta 
littus  aquae  in  Genfungen.  Kopp  1,  277  (a.  1256);  fu- 
per vadum  amnis  dicti  Bttrke  prope  Ponlar,  fede  li- 
beri  comitatus.  Kind!.  3,  283  (a.  1305);  gericht  vor  der 
miile  zu  Stockenau  an  der  zimmerner  ItraJJe.  Dieburger 
w.  Auch  an  brunnen:  gu  dem  richtbrunnen  an  dem 
landtag  bi  Stuhlingen.  Wegelin  2,  221  (a.  1391)  vgl. 
Schopflin  2,  314  (a.  1405);  da^  unfer  gn.  hern  gericbte 
wendjt  on  der  bomlul ,  da  haben  unfer  liern  fchepphen 
gerichte  gefeSin.  Haltaus  178  (a.  M12);  beim  bo7'n  zu 
Pfungltatt.  Wenk  1,  82;  hubegericht  gehalten  im  vorhofe 
des  kloilers  zwii'chen  dem  lleinhaus  und  dem  ziehhronn, 
Lorfcher  \\ildbann.  Noch  haufiger  vor  oder  auf  brticken : 
placitum  juxta  pontmn  fluminis,  qui  dr.  Glatt.  Ludwig 
fcript.  bamb.  2,  405  (a.  1027);  haec  autem  mutuatoi-um 
praediorum  alternatio  facta  elt  fH2)er  ripam  tluminis  Wen'a, 
(ecus  poniein  fuldenfis  oppidi,  quod  Fach  vocatmn  t\\. 
Tlmring.  facr.  1,  97  (a.  1189);  banc  autem  donationem 
primo  fuper  pontem  in  Hufelenllam  factam  fecundo  in 
generali  placito  apud  Hafeibach  a  comprovincialibus  ba- 
bito  renovarunt.  Wenk  1.  nr.  9  (a.  1211);  apud  pon- 
tem Hach.  Kindl.  1,  187  (a,  1252);  gauding  in  Greben- 
ilein  auf  der  hriicke  unter  freiem  himmel.  Kopp  1,  393 
vgl.  Kuchenbecker  2,  290.  heff.  denkw.  4,  252-268;  ge- 
richt zu  Hufen  vor  der  briickm,  Kopp  nr.  73  (a.  1462); 
hruckengerkht  /u  Warzburg  (a.  1456)  Schultes  Hen- 
neb.  2,  275  vgl.  Haltaus  189;  uff  det  bruclceti  zu  Stein- 
heiin.  Sonkenb.  fel.  1,  251;  uff  der  brucken  zue  Hirfaw. 
Befold  nionafl.  wmtenb.  p.  612;  fein  gericht  mag  er  (der 
landrichter)  letzen  vor  der  brncke.  Walch  3,  257 ;  frie- 
ftol  vor  der  hUtikeii  brugge  bei  Attendoni.  Kindl.  3, 
636;  up  unfe  brugge  vor  unfer  borch  tho  Btitzow. 
Weftphalen  mon.  ined.  4,  930  (a.  1508).  An  mauer  u. 
gel&nder  der  brilckc   fanden  iich    leicht  lltze   fiir  die  ur- 


*]  hier  kCmite  der  fiufl  zar  beseichnung  des  ort«  hinza^e- 
fQgt  rein ,  ohne  daS  man  auch  die  gericbtsD^tte  an  dem  ^\A  ^'^-' 
itmehmen  hAtte. 
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turn  t^ebrauclit,  iiicht  mnll'Ohergm  (uhd.  iiiahalaperac  ?), 
welches  hin^egen  da  Ileht,  wo  von  gerichten  fui*  wirk- 
liclie  rechtsllreite  die  rede  ill,  alio  von  kleineren  (placi- 
tis  minoiibus).  Saf^barones  in  fiiigulis  mallobergiis ,  id 
e(l  plebs,  quae  ud  U7ium  mallum  coiivenire  folet,  plus 
quam  tres  elTe  non  debet.  1.  fal.  emend.  50,  4;  folem  in 
mallohergo  collocare.  pactus  59,  1.  Den  namen  mal- 
berg  fttiirten  and  fQhren  noch  manche  6rter,  von  de- 
nen  tlch  iitcht  zei^en  I&lit,  dal^  lie  der  fitz  anfehnlicher 
gau  und  landj^erichte  waren.  Die  weiniarer  karte  ge- 
wahit  ein  malhcrg  feet.  150.  nifxhlbef'g  152.  molherg  25. 
nuilbcrgcn  25.  molhergmi  35,  eben  fo  hftutig  ist  das  all- 
geujeinere  maldlkdt  oder  dmgflcdt;  ein  nobilia  vir  de 
malberhc  im  reg.  pruuiienfe  b.  Hontbeim  I,  670.  Oft 
heiflt  es  bloB:  auf  dem  berg,  ad  niiiVos  dominicos  in  lo- 
cum qui  dicitor  Lorahlva  in  monte  nuncupante  Wartperc. 
Meichelb.  nr.  129;  verfus  de  Thimone  comite  (b.  Meichelb, 
nr.  23): 

peiliceret  Oquidem  placitum  cenforius  ejus 
in  fummo  mmitis  vertice  torn  dominus. 
gericht  am  donnersberg  *)  bei  Warburg  in  Weilphalen 
(AVigands  archiv  I.  1,  55  ff.);  placitum  in  eadem  fylva 
ad  iufnuJum  qui  dicitur  WalineAt^w^/.  cod.  lauresh. 
nr.  6  (a.  789),  hour  (neuti'.)  bcdeutet  coUis ;  ai  defi  hu- 
gen  (1.  hougen)  an  dem  merkerdinge.  Wenk  2,  327  (a. 
1334);  placitum  («  monte  Mulenheim  juxta  Wetslariam. 
Gudenus  2,  207  (a.  127'»);  Cuno  von  Falkenftein,  der 
erzb.  V.  Trier  und  Johan  h.  z.  Limpurg  befaBen  das 
gericht  auf  dem  berg  mit  ir  felbll  leiben.  Limburger 
w.;  da^  gericbte  of  der  (?den)  tunnm.**)  Gtinther  3. 
nr.  524  (a.  1371):  perchtaiding  und  etaiding.  MB.  5,  56 
(a.  1 3.H1) ;  an  gewohnlicher  Gerichtsilede  uf  uiiL  lieb. 
frauwen  berg,  an  der  mure,  die  umb  den  kirchof  gehet. 
Kopp  nr.  73  (a.  14G2);  landgericht  auf  dem  Lmicherg 
bei  GOttingen.  Ginipen  difc.  for.  p.  839  (a.  1526.  1533); 
item,   ouch    lin    die   von  Kirchdorf   fchuldig   ze   mer  ge- 


*)  Mwfi«rM  htrg,  uicbt  unwabrfcbeinUch  von  dem  beidnirchen 
gott  Thunar  ahd.  Doaar  (alt.  Thor) ,  dem  noch  mebr  berge  ge- 
heiligt  waren  (vgl.  don  donnersberg  in  der  RbeinpfaU  hictcr  Mainz) 
vie  dem  Wodan  andere ,  k.  b.  IVodevMherg,  Gudenaberg  in  HeJTen, 
ein  anderes  Ootantbtrg  in  Langs  reg.  8,  471  (a.  1275.) 

••)  auf  freiem  felde  umweit  lionnig  im  Trierifchen ,  wo  noch 
einige  bOgol  (ichtbar  Und ,  welcbe  man  die  ionnen  nennt.  vgl. 
agf.  dOn  (mona)  eogl.  down. 

Orimm's  D.R.A.  3,  Ausg.  l*.fee 
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apud  Hingingen  lelebravit  provinciolia  jtuiicia.  Sen- 
kenb.  fel.  2,  2tU  tt".  (a.  12o5):  quod  doiuinus  Wulfra- 
mus  praedictus  judicio  advocatiae  I'uae  intra  fcpes  dictae 
villae  (WeHlad),  qime  /iiigile  rnmiinantur,  condicto  prac- 
fidebit,  et  *iuicquid  ibi  de  caufis  civilibus  ceterisque  mi- 
noribus  acciiJ'atur,  cum  I'uis  fcabinis  licite  judicabit,  fu- 
periora  vero  judicia  et  judicium  in  caini)o  aptid  longum 
lapidefH ,  quod  landding  dicitur ,  dicto  riiiKravia  cum 
omnibus  fuis  pniventibus  ratioiie  cometiae  fuae  compe- 
tent. Bodm.  \K  *il7  (a.  1274);  da?,  Heinrich  von  Men- 
girskirchen  fchultheiiSe  zn  Amenebiirg  an  gerichte  faft 
vor  dem  hillleiw  und^r  Ameneburg  u.  di  fcheflfen  u. 
zente  dafelbes  an  gericbte  Itunden.  Wenk  2  nr.  404  (a. 
1365);  wan  ein  man  uf  den  leib  gefangen  wird  u.  den 
tod  vensirket  u.  iiii  thuim  io  fwach  oder  durch  den 
fcharprichter  geleuibt  wiude,  fo  das  er  nit  ghen  kont 
Oder  mocht,  fo  fol  ein  aniptman  zu  Monfter  in  tun  furen 
u.  liefem  zu  Lonnich  an  die  drie  fleitie  (den  platz 
der  hinrichtung  u.  des  alien  gericbts?)  Lonniger  w.; 
wer  den  ohirjieti  jiein  inne  hat,  wie  fich  das  nach 
rechten  gebttrt,  den  erkent  man  ftir  den  obirllen  fchirm- 
herrn.  Hirzenacber  w. ;  das  hobsgeding  auf  dem  fchul- 
zenhof  zu  Or  wurde  unter  fieiem  binimel  gehalten^  auf 
einem  grofien  flachen  (lein  nahin  das  gericht  (richter 
und  gefchworne)  urn  einen  tifdi  herum  platz,  am  llein 
war  ein  eifernes  balsband  mil  einer  kette  befelligt  als 
zeicben  des  dem  Donicapitel  bewilligten  gebots  und  ver- 
bots.  Rive  p.  240.  Bodmann  p.  017  bemerkt,  daB  am 
rheinflrom  die  ailen  land  und  lladtdinge  durchgehendd 
bei  gewiU'en  Reiuen,  die  bald  hngi  lapides^  bald  der 
hlaue  ftein  (zu  Coin)*),  der  jckwarzt  fteiu  (zu  Worms) 
heiBeUt  gehalten  werden.  Bei  Lutzetnau  ein  liein  (unten 
f.  K07.}  In  der  bremilchen  botdingshegung  beiSt  es:  in 
erite  geit  van  mines  gn.  h.  wegen  der  greft'e  up  des  Itich- 
tes  hof  unde  up  den  hottingsjleen  llan  unde  mins  gn.  h. 
amptlude  llan  bi  eme  allenthalven  heneden  deu  /leen  u.  de 
gemeine,  de  des  bottings  plichtig  lin,    llan   for  den   gref- 

fen  imldcn   den   fleen   unimeber unde   ji  fcholt 

tmn  deni  jlene  nocb  to  iiigge  offt  forwart  treden,  fon- 
der ji  hebben  m.  g.  h.  botting  upgegeven  under  des 
koniges  banne.  NfVhere  forfchungen  konnen  ergeben,  ob 
aucb  bei  diefen  dingfl:«inen,  wie  bei  dfin  baumen,  die 
zabl    drei,    (ieben    and    zwolf    vorwaltet.      Zwvlf  fleine 


•)   ygY  Erv/t  Weyden  C61d$  Torreit.     CCln  \ft^«.  p.  ^1>T. 
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praedicti  fratres  de  Bikkenbach  ter  in  anno  poflunt  in 
jlrfUa  communi  Judicio  praefidere.  Gudenus  I,  853  (a. 
1 2i)  1 ) ;  in  oppido  Clinj^enowe  a7iie  cafirum  in  fbrata 
pMica,  Neug.  nr.  1003  (a.  1270);  hofgericht  an  der 
offenen  frigen  hmigesftramn,  Schoptlin  nr.  1209  (a. 
1386);  an  des  lekhs  iamiltrafie.  Crulius  3,  907  (a.  1338); 
an  der  gemeinen  jlra/Jen.  Grefenhaufer  w. ,  fo  mach  he 
(de  erfhere)  nemen  einen  lloel  unde  fatten  buten  den  hof 
u.  buten  den  utentuen  up  der  /Irate  unde  holden  dar  fin 
gerichte,  des  enkan  emme  neinant  keren,  wente  de  flraten 
Gnt  frig.  Mdnllerer  erfdage;  darnach  ill  geteilt  worden, 
nach  frage,  wo  die  feinltadt  (femftatte)  folde  finy  fal  die 
fein  doben  an  der  ftraJJc  (in,  da  die  cruze  Iten,  da  fich 
farweg  u.  fuQjjfad  fcheidet.  HernbreitinKer  petersger.; 
gericlit  vor  don  rotkcn  thor  (ad  portam  rubeam).  Haltaus 
1550;  handel,  die  in  eile  muften  erortert  fein,  in  einem 
mit  fchraiiken  umbgebenen  ort  unfan  vom  thor  vor 
aller  manniglich  entfcheiden.  Phil,  von  Sittew.  Leiden 
1646.  4,  299. 

Das  mittelalter  kennt  auch  viele  Gerichte  vor  detn  Inrch- 
ihor  ^  auf  dein  kirchJiofy  ent\¥eder  weil  da  der  freilte, 
ruhigile  offentliche  raum  war ,  oder  nachwirkung  der 
alten  heidnifclien  gottesdienft,  opfer  and  gericht  verbin- 
denden  aniicht  waltete  V  Seit  einftihrung  des  chriften- 
thums  wurden  kirchen  oft  an  die  llatte  der  alten  haine 
gebaut,  auch  wobl  baume  Itehen  gelaQen,  die  dem  volk 
werth  waren  oder  neue  an  deren  [telle  geptianzt.  Gleich 
jenem  baum  vor  dem  tempel  zu  Upfala  Handen  ge- 
richtsUnden  vor  mancher  chrilllichen  kirche.  beifpiele 
vorhin  f.  796;  das  oberampfracher  maientiericbt  ward 
gehalten  unter  dem  kirchthor.  uf  eime  frihen  platz  vor 
der  kirchen  za  Berltatt  hant  gellanden  die  hubener  a, 
lantman  der  funfzehen  dorf.  Bodni.  p.  697  (a.  1489); 
actum  publice  in  cimiterio  wetflarienfi.  Gudenus  2,  49 
(a.  1226);  ante  portam  fratruni  predicatorum.  Neug. 
nr.  988  (a.  1265.);  noch  andere  beifpiele  gibt  Dreyer 
Venn.  abh.  748-754.  Verhandlungen ,  welche  die  geill- 
lichkeit  mit  betrafen,  gefchahen  auch  wohl  in  den  kir- 
chen oder  capellen  felbll :  actum  in  crxlcfia  falvatoris. 
Neug.  nr.  825  (a.  1083);  actum  Ratifpone  in  atrio  ejua- 
dem  in  abQda  ecclefiae  fancti  Egidii.  Ried  nr.  282  (a. 
1183);  acta  funt  hec  in  capelki  wa^j-^erkilchen.  id.  nr, 
981  (a.  1261.)  Carls  und  feiner  nachfolger  verbol  ^we 
alfo   nicht  durchgedrunge/i ,    bezog   I'lcb    abar    e\%^\v\X\Oti 
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bUttel  zUndete  ein  feuer  ohne  rauch  mit  lanter  kohlen 
(vgl.  oben  f.  258.)  Bodm.  p.  856.  Ein  gericht  zu  Nord- 
heiin  wurde  fomiuers  vor  dem  mttlenthor  unter  der  linde, 
winters  unter  einem  fchopfen  auf  dem  mulenhof  begangen. 
Wolf  Hardenberg  2,  100. 

K.     anordnung  dcr  gericMsfUzimg, 

Bisher  ill  mebr  von  ort  und  llelle  des  alien  gerichts  ge- 
bandelt  worden,  als  von  feiner  eigentlichen  einrichtung 
und  geHalt.  Es  mangeln  darUber  alte  and  genaue  beltim- 
niungen. 

'1 .  Himmehgvgend.  Der  richter,  fcheint  es ,  faB  in 
wellen  und  fchaute  gegm  often,  diefea  fchlieBe  ich  dar- 
aus,  dali  der  eingang,  der  doch  tiberall  dem  richter  ge- 
genttber  anzunehmen  ill,  an  dcr  oftleite  des  gerichts 
war.  eine  legenda  Bonifacii  lib.  2.  c.  8.  (b.  Menken  1. 
840)  beweiil  es:  tribunal  cum  confenfu  Tburingorum 
poiitum  eft  fuper  farario  villae  Mittelhufen,  \'ulgariter  auf 
das  ried  zu  Mittelhufen.  in  fituatione  a^^oruni  villae 
Elpleben  prope  Geram  funt  duo  manli  terra  arabilis, 
quorum  polTelTor  Itruere  debet  temporibus  debitis  tribu- 
nale  iilud  cum  alTeribus  a  retro  et  ambobus  lateribus  in 
altitudiiiem,  quod  judex  cum  affefToribus  fuis  poflint  vi- 
deri  a  capite  usque  ad  Fcjipulas;  introiU*^  verfus  orien* 
tan  upertus,  claul'us  tamen  cum  peJTulo  et  obice ,  ne 
indomiti  equeftri  (lie)  aut  inroliti  vim  aut  violentiam  fnam 
iraprovifc  exercere  valeant.  cuftodiri  ejusmodi  introitus 
debet  per  euni,  cui  judicialiter  adjudicatum  fuerit.  abbas 
uiontis  S,  Petri  Erfordiae  adminillrare  tenetur  dorfalia 
et  tapeta,  cum  (.■•  in)  quibus  judex  cum  fuis  federe  de- 
bet.*) Hierzu  llinimt  nun,  dafl  der  richter  fowohl  bei 
der  hegung  des  gerichts  als  bei  andem  feierlichen  haJid- 
lungen  fein  antlitz  gen  oHen  auf  die  fonne  zu  ricbten 
hat;  fobald  die  hegungsfragen  beantwortet  waren,  wurde 
das  gericht  unter  bloBem  fchwert  und  wetuiung  des  ange- 
fichis  gegai  die  fonnc  eriiffnet.  Bodm.  614;  bei  beneh- 
mung  des  landrecht^*:  der  richter  in  LUtzelnau  auf  dem 
Heine  ftehend,  in  harnifch  und  handfchuhen,  das  blofle 
fchwert  in  der  rechten,  mit  gen  often  gewatuUem  angeficJUt 


*)  wi«  im  attil'chen  f^ericht  rnaiten  {Mna$4a)  Uh^r  di«  bUnke  ge- 
br«itet  wurdeo.  Meier  a.  Schflm.  p.  14S.  alto,  breidft  beck.\,  M* 
b«oki  (fcamna  (Uroere).    Sffim.  48  •  73*. 
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heme  (furchtbare  ecke.)  Af.  5.  Fw.  131;  der  galp:en  der 
nnrdwUHs  gcJcehrte  haum  (oben  f.  683)  pro  excel.  2, 
11  *J  und  miB  dem  nordtcinlcd  knm  ihnen  alles  biife  her. 
AViarda  zu  Af.  48.  Auch  nach  dem  bair.  gefetz  foil 
der  beilwurf  gegen  niittag,  morgen  und  abend,  nicht 
aber  gcgcn  norden  gefchehen  (oben  f.  r*7.),  vieluiehr  da 
dpr  bloJJe  fchatten*)  die  grenze  niachen.  Darum  ge- 
ziemt  dem  beklagten,  der  zu  buJSe  oder  iliafe  verurtheilt 
wird,  die  mitteniachtsfeite. 

Nach  den  gefelzen  vom  Wales  M\  der  richter  der  fonne 
den  rucken  zukebren,  um  nicht  v<m  ibrem  Ichein  ge- 
hindert  zu  werden,  er  Jitzt  folglich  in  oJlen  und  wendet 
das  geficht  gegm  iveften.  Merkwilrdig  behalten  aber 
die  parteien  paiiz  jene  deutfcbe  Itelhing,  nanilich  der 
klager  findet  lich  dem  richter  links  (in  fiiden),  der  be- 
klagte  rechts  (in  norden),  Wotton  p.  123;  eine  zeich- 
nung  des  gerichts  bei  Probert  ji.  164. 

2.  Gefiali  (fignra  Jiidirii).  fllteJle  und  Oblichfte  rund  u. 
ringformig ,  weil  die  uniltehende  menge  einen  nattirli- 
chen  krciB  fchlieBt;  daher  heifit  die  verfainmlung  von 
I'elbll  der  rimj  (oben  f.  433),  dna  gericht  altn.  doiu- 
hrhigr  und  man  vei-band  die  wijrter  ring  und  ding 
(oben  r  13),  riuglich  dinglich.  Friihe  kann  (ich  aber 
auch  aua  dem  dvaleii  ring  ein  langliches  viereck  gebil- 
det  haben.  Diele.r  ruiide  nder  viererkigf;  umfang  dcs 
gerichtB  konnte  nun  fchon  dui'ch  die  Heine  und  baume 
des  orts,  durch  das  brilckengelander  oder  die  feiten  der 
ftraSe  angeordnet  fein;  in  der  regel  mulle  aber  eine  be- 
fondere  Legung  und  licherung  gegen  den  andrang  der 
menge  vorgenonm»en  werden. 

Die  alterthilmlichlle  weife  fclieint  die  nordifche;  es  wur- 
den  dllnne  haleljliHt'  im  kreiQ  gefteckt  und  fchntire 
darum  gezogen.**)  Diele  einfaclie  fchutzwehr  wUrde 
der  ungeftUm  des  heutigen  volks  bald  zerbrechen,  da- 
mnls  gab  ihr  der  allgeineine  glaube  an  die  heiligkeit  des 
bandes  fefleren  halt  als  fchi*anken  von  balken  oder  eifen. 


*)  noverca  urtt/tra,  ejn  fcbadender  robatteo.    PUn.;  bei  ByginaB 
ift  noverca  ein  unebner,  unmeBbarer  ort. 

*'^)  auch  bei  tier  ^riech.   tielifla   ein  pfMnfftiei  /eit  sur  hogung: 
dyn6nnvtos  ngo^p.    Pollux  8,  I'lS,  124.    (Amit.  170Q.  p.  ^^lA 
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der  r  bUT  angetUiirten  legende  foil  das  gericbt  Luileii 
und  von  beiden  feiten  mit  hretUrn  eingehegt  werden, 
unten  alio  beiin  eingang  offeii  llehen.  wahrfcheinlich 
wurden  an  dielen  waiiden  inwendig  die  fitee*)  der  ur- 
theiler  angebrncht ,  vielleidit  dafl  aucb  die  bloBen 
bftnke  die  geftalt  dt^s  gerichts  bildeten.  Scrnnna  be- 
zeichnet  fchoii  in  der  friihllen  ahd.  fprache  **)  fcamniuii, 
fizzan  in  fcrannom  K.  SO**  federe  in  IVamnis,  fcrannon 
der  kautieutc  nennt  0.  II.  11,  33;  noch  heutzutage  heiQt 
in  OherdeutR'hlaiid  Heifcbrchranne  ^  lirotfrbratnie  die 
bank  der  deii'cher  nnd  becker  aut*  dein  nuirkt,  Ebenfo 
gait  durrb  das  ganze  niittelalter  diefea  fchranve  in 
Baiern,  Schwaben  und  Franken  fUr  gerichtsbank ,  der 
pJur.  die  fchranuni  i  banke )  fiir  den  ort  des  gerichts ; 
vgl.  fchwab.  landr.  90  (Srhilt.)  an  die  fchranm  kom- 
men ;  265  vor  geriht  ftan  in  der  fchranne  (Senkenb. 
lieft  101  und  144  fdirnnde);  /chranttc  Lang  reg.  3,  332 
(a.  1269);  an  offntr  fthruvuf^i.  MB.  2,  lOJ  (a.  1466) 
2,  245  (a.  143.SJ  3,  574  (a,  1441)  4,  484  (a.  i'dST)  vor 
often  rechten  auf  der  fchntnu  6,  425  (a.  iHol)  an  ofnef- 
la7}dfchrannen,  6,  451  fa.  1436)  9,  230  (^a.  1480);  an 
der  IcJiranveti  fitzen.  MB.  9,  262  (a.  1430);  in  die 
fchrannen  gehen,  ibid.  9,  21)2  (1466);  auswendig  an  den 
fchranncn  oder  dem  ling  [tehen,  vor  den  /rhranneti 
llehen.  Eine  tbiiringilcbe  nrk.  von  1174  (Tenzel  fuppl. 
hill.  goth.  2,  4i»0):  inter  fcephones  et  llrinnas  (i.  fcrin- 
nas,  fcrannas)  promiilgata :  gerade  wie  das  alte  ilatut 
von  Baroberg:  fordem  zwifchen  fehramicn  u.  fchopfen 
(Maurer  pag.  168)  und  das  (lalniitslmni'er  w. :  zwifchen 
fchopfen  und  Ichrannen;  woraus  erhellt,  daB  zwifchen 
der  fchoffenbank  und  der  untern  fchranke  ein  raum  fUr 
die  vorgeforderten  i)artei«Mi  blieb.  Auch  in  Sachfen  und 
Niederdeutfchland  war  dtr  uusdruck  nicht  unbekannl, 
vgl.    /ckrange***),    tieifcbbank,    brem.    wb.    4,  691    und 


*)  zuweilen  beiBt  es  bJofi:  dsa  gohoU  (oben  f.  789);  huntdink 
auf  dem  felde  zu  Ytzelbacb,  dnfelbH  roUeDt  liegea  baUim  u.  hoUvr, 
da  man  of  fpalget  eq  fitzen.    Ravengirsburger  w, 

•*)  auch  ital.  ftranna ,  I>ubl ,  bank,  gerichtsbank  (TgJ.  oi- 
fcranDa,  cifcranno);  fchwerlich  aus  rcamnum  (ital.  Icanno)  ent- 
lleUt,  rondern  deutlbhon  urrpruoffa,  wiewobl  auch  die  deutfche 
wurzel   duokol.      vgl.   die    folgenue    anmerkung    Qber   das    franz. 

***)    Ottocar    reimt   522*    fchraniie:    lango;    docU   ^iJLY4«i   (c>\];^ 
fehrangs ,    das  auch    Haltaun   1181    auB  oefVreVcVv.    vmdi  Wvc.  ^xV. 
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eine  alte  fynibolifche  invellitur?  wetterauifche  urk.  ha- 
ben  ftatt  bekJeiden  befeUen,  das  gericht,  die  bank  be- 
fetzen.  Noch  dunkler  fcheint  fpanncn;  es  heiBt  ten- 
dere,  cingere,  tibulare,  nattirlich  ware  daher  die  an- 
nahme,  daJ0  ein  faden  oder  feil  um  die  geflellten  banke 
gezogen  wurde.  indelTen  gilt  M5fer  ofnabr.  gefch.  I,  17 
folgende  gan/  andere  deutung:  das  niarkgericht  geht  an, 
wann  der  hoizgraf  die  haul-  Ipannf,  d.  i.  mit  der  hand 
eine  fpanne  auf  den  gemeinen  tifch,  wobei  man  fiuh 
fetzt,  genieSen  u.  dabei  band  u.  luund  verboten  hat, 
von  diefem  augenblirk  an  tritt  der  gerichtsfriede  zu 
dem  markfrieden.  So  auch,  dem  er  wahrfcheinlidi  folgt, 
MaJcov  (notit.  jur.  brunfvic.  p.  237)  nach  einem  weis- 
thum:  dein  grevio  forellalis  cum  erbexis  ad  fcaiunuin 
forellale,  die  hohutigshank  ^  accedebat,  cunique  id  con- 
fortes  marcae  circumllitiffent^  prodibat  gi*e\io  foreJlalis 
inferior,  dexiraqtie  fcamno  fxthnixus,  ianquam  fi  id 
pamlcret ,  haec  verba  proferebat :  pando  hifce  nomine 
grevionis  fcamnum  forellale ,  interdico  manui  et  linguae 
uniuscujusque,  fub  poena  mulctae  foreilalis,  et  concedo 
unicuivis  liberum  accelTum  et  dilcelTum,  Bei  den  fchran- 
nen  ift  weder  von  bekleiden  nodi  fpannen  die  rede  und 
in  bairifchen  urkunden  iiberhaupt  von  keitier  feierlicheii 
gerichtshegung.     Maurer  p.  219.  220. 


CAP.  ni.     GERICHTSZEIT. 

Die  erlle  frage  des  richters  an  die  verfamnielten  fchOf- 
fen  war,  ob  es  an  der  gebUhrlichen  Ugszeit  fei  das  ge- 
richt zu  hegenV  oder,  wie  es  in  einer  urk.  von  1440. 
MB.  2,  426  heiBt:  ob  es  an  jar  und  tag^  an  weil  uud 
zeit  fei? 

I.  Tageseeit,  der  romifche  grundfatz  /oZ  occa/tis  ju- 
prcf)ut  tempejlas  efto,  tab.  1 ,  10  herfchte  auch  durch 
alle  deutfchen  gerichte ,  vor  fonnenaufgang  wurde  kei- 
nes  eroft'net,  mit  fonnenuntergang  jedes  gefchlofieiu 
Tag  und  fonne  waren  geheiligt*)  und  heiligten  alle  ge- 


*)  fammir  da%  heilige   liehi!    eine   alte   betbeuerung.    Gegen* 
Kber  der  notbwendigkeit   dea  tagea   und  lichts   zu  alien    menjchli- 
chtn    verricbtuQgeD    Il»ht    dae   nUchtlicfu    trnbtn    der    rooDfcheaen 
l^eifter,  elfen   und  zwerge.    welcbe  haokrat  und  tag«%iuv\>i\xc\i  ^%t- 
jagt,  der  erAe  foanealhah}  rertieinert',   uppi  eTl\:i   d^t^T^t   ^vm  dAr 
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Bodm.  p-  61^*)  Langer  als  fonnenuntergariR  (nder  ge- 
gen  abend)  wurde  keines  gewartet,  der  zu  gericht  er- 
fcheiiien  mufte:  er  die  /owwc  nndergeit  dat  gedinge  be- 
fchlielien.  Kindl.  horigk.  p.  G47  (a.  1500);  de  richter  is 
fchuldig  van  feyers  (feiger)  IX  up  den  niorgen  hct  dat 
de  lunne  undergehet  up  dat  gerichtf;  to  warende.  Ru- 
gian.  tit.  18.;  wir  bekennrn  ouch,  da>;  vor  uns  von  den 
vorg.  mannen  uf  iren  eit  erteilt  wart,  (it  da:^  an  der 
vorg.  mitvrochen  dir  fuvv^  /kh  alfo  fftre  hct  gejet^lcef^ 
da/,  e7,  kuntlirhen  were  uber  mittag  feire  .  .  .  da^ 
man  nit  vurbas  warten  folic.  Wenk  2.  nr,  298  (a.  132o); 
Injuriofns  (nom.  propr.)  ad  placitum  in  confpectu  regis 
Childeberti  advenit  et  per  triduuni  usfjue  in  occafuni  folis 
obfen'avit.  Greg.  tnr.  7,  23.  Auch  \m  Norden  foUte  ge- 
rirhtet  werden  bei  fonnenfrhein  (at  uppverandi  folu)  und 
ehe  die  llerne  am  hinimel  llanden:  ping  halda  tin  mi- 
])ian  dagh,  m  lenfjr  erf  fol  jctr.  Gutal.  65;  framgrlgn 
fcolo  borin  \  dom  pann,  adr  jharna  konii  a  himin.**) 
Gragas  landabr.  c.  43.  vgl.  Arnefen  p.  333.  lin  Gulap. 
gefetz  lautet  die  regel ;  fol  Aal  um  fumar  rada ,  enn 
dagr  uvt  vetr  (im  foinmcr  ill  Tonne,  iiu  winter  tag  ge- 
fetzliclie  zeit)  417,  436.  442.  443,  welche  Itcllen  zwar 
von  liberfahit  oder  bef^rderung  armer  leute  und  der 
gerichtsladungen  reden,  d.  h.  auf  diefe  verrichtungen  den 
viel  allgenieineren  griindratz  anwenden. 

Sonneneeit  gait  namlich  ftlr  alle  gerichtUchen  handlungen, 
nicht  mir 

1.  fttr  die  eigentlicbe  hegung  und  baltung  des  gerichts, 
und 

2.  fiir  das  warten  der  parteien  aufeinander  (placitum 
cullodire,  adtendeie,  oblervarc^:  londern  audi 

3.  fiir  die  gerirhtluhe  ladung;  v*m  deni  nord.  unige- 
fandten  gerichtszeichen  foil  naoliher  gebandelt  werden, 
dafi  der  ladende  bote  nach  fonnenuntergang  nicbta  mehr 
ausricbten  konnte,  beweifeii  fulgende  flellen :  dit  is  riucht 
dat  di    fria  Frefa    ne  thoer  dis  greva  ner  dis  fchelta  ban* 


*)  kiimmendc  (fol  oricna)  und  ^/inkend4'  (occidens).  AJ'pler 
bofr. ;  kiiwnicnde  zoDDe  ende  daUnde.  Muttbaei  tr.  de  nobilitate 
p.  585.     vgl.  obeo  f.  36.  37.     fuonu  kira$.  Diut  1,  492>. 

**)  debet  venire  cum  roiH  teflibus    valituris  ad  locum  ilium  af- 
Hgnatum  et   debet  ibi  0are    fimu)  cum  Rlii"   probiB  homm\bu%  du- 
n*e    f}eUa  apporeat.     urk.    tod  1247    aus   Huefca   in  fiTftgomeii  V. 
DucflBge  ft,  799.  frsBK.  A  A^ttr^  dt/toiht. 
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Es  ill  iibrig,  einige  hierher  bezQgliche  ausdrucke  des 
alten  lalifchen  rechts  zu  eriautern ;  fokm  coUocare  (cul- 
care,  cokare)  1.  fal.  40.  42.  53.  7G  und  /olfahre  1.  fal. 
7G.  fonii.  Marc.  2,37.  Sirmond.  33.  andegav.  12.  13.  14. 
15  etc.  Ducange  6,586  fcheinen  inir  gleichbedeutig,  die- 
fem  jeiies  nachgebildet.  cdlocare  braucht  die  lat.  fprache 
iiie  von  dem  uutergehen  der  roiine,  wohl  aber  die  ro- 
manifclie,  ital.  colcare,  provenz.  colcar  (lo  folelh  colcat) 
altfraiiz.  colder,  neufranz.  coacher  (le  foteil  couch^')  und 
der  germanifiuus  ift  nicbt  zu  verkennen ,  da  collocare 
feteen  heiiJt  (goth.  faijanj  agf.  fettan,  altii.  fetja)  ujid  in 
alien  unfern  muudarten  die  untergehende  fonne  ditj  iich 
fetzendo,  zu  iiu  und  nihe  gehende  genannt  wird,  vgl. 
ahd.  ruiuiiin  fedalgang  (occafus),  agf.  fetlgang  (gramm.  2, 
493)  altn.  foijetr,  agf.  lunfet:  abd.  funna  kifa^,  altn. 
folin  fetll  (fol  occidit).  Hier  baben  wir  alio  buchllab- 
lich  das  falifche  joljaiVmm;  keine  vox  hibrida,  weil  die 
Franken  Col  (wie  die  Gothcn  fauil,  die  Normannen  fol) 
neben  funna  I'agen  konnten.  Von  der  zufainiuenfetzung 
folladium  fcheint  niui  das  verbum  foljadirc*),  folia- 
tire  abgeleitet  und  es  ill  unmoglich  dabei  an  das  lat.  fol 
und  fatis  (als  hielie  es,  die  foiine  befriedigen)  zu  den- 
ken.  In  der  alten  lechtslprache  bedeutete  I'olfatire:  pla- 
cituni  usipie  ad  oucafuui  folis  obfervare,  wie  es  Gregor 
von  Tours  unifchiieben  hat,  des  ausbleibenden  gegners 
bis  zu  ende  des  gerichts  warten;  es  gilt  deninach  vom 
er/dieinefulai  theil,  fei  er  klAger  oder  beklagter.  So 
erklftrt  es  audi  Maurer  p.  52,  der  niu:  von  irriger  ety- 
uiologie  ausgehend,  folfatire  und  folem  collocare  unter- 
fcheidt^n  will,  dafi  aber  auch  letzterer  au.sdruck  nicht 
den  linn  vnn  diem  prnefigere  (tag  fetzen)  haben  kann, 
ergiebt  die  vergleichung  der  foriueln,  denen  folem  fecun- 
duni  legem  collocare  und  fecunduni  legem  folfatire  ei- 
nerlei  ill**) 


gefchobne  goA&Ddnino  oder  auf  jede  andere  art  en  bewirken  fu- 
chen,  daB  die  mittagsihinde  verftreicbc.  Ptiflers  r&uberbande  nach- 
trag  p.  311.  Xtichtiiche  hinrichtungeii,  wie  fie  in  Oriecbenlaxid 
galten,  laut'en  wider  aUe  detttfche  litte 

*)  die  fcbreibuDg  fadire  f.  fatire  ift  wie  oben  f.  776  fcabinus, 
riba  f.  fcapicus,  ripa;  vgl.  fpan.  fed,  rueda  f.  litis,  rota, 

••)  was  heiBfc  in  ttubi  folfatire?  I.  fal.  76.  de  novo,  deouo 
i'cboa  darum  iiiclit,  weil  die  ilelle  vom  erften  foll'atire  redet; 
warten  bis  die  loDne  hittter  ilcn  wuiAert  iAV  oder  k5niite  eiu  lym- 
bolifches  geb&rdenfptel  in  der  lu/t  (iindar  woloDum )  gemeial 
fein,  wie  aucb  bei  anderm  anlaB  Areiche  in  die  Wtl  g^c^iBN^eu 
(vgL  oben  f.  279;? 


Urimw'0  as, A.  3,  Aaag. 
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zu  erfcheineu  auf  liienllag:  hnnn  kvii  Itefim  boiiuui 
tyrsdagin  ncella  eptir  pafkaviko.  Gnlal).  p.  296;  oc 
ftefndi  honom  til  iardar  tyrsdaginn  n.  e.  p.  ibid.  297; 
oc  geri  ek  per  Ilefno  til  at  lyda  hefdar  vitiioin  minom 
tyrsdagin  n.  e.  p.  ibid.  300.  Viele  alte  placita  find 
vom  dienltag  datiert;  cuuique  relidereiit  niifli  ...  in 
Narbnna  civitate  die  martis  per  niultoruiQ  altercationes 
audiendaa.  Baluz  app.  nr.  16  (a-  783);  notavi  dieni  mar- 
tis. Neug.  nr.  li*  (a.  7.")4);  desgl.  Goidall  nr.  1.  17.  22. 
42.  7().  Die  ungebotnen  gerichte  fallen  nacb  den  weis- 
thamern  haufig  auf  dienibage :  lehengericht  zu  Niederobn 
mi  jsinjlag.  Wenk  2.  nr.  297.  p.  297  (a.  1324);  bofe- 
recht  zu  Hafelacb  Einflag  in  dem  meigen,  in  deui  ou- 
gelle  u.  boi-nung;  eigengericht  zu  Eifenhauien  dittjlag 
18.  Jan.  1485;  geiicht  zu  Rorbach  1481  dinflag  nacb 
Jacobi;  zu  Rieneck  dioiftiig  nacb  pfinglten  1559;  dw- 
ftag  nacb  dera  gefchwornen  montag.  Erlenbacher  vertr. 
von  1409;  dinjlag  zu  Windesbeiin;  auch  wifen  wir, 
das  ein  fri  merkerding  fal  fin  off  dem  dinftug  nacb  dem 
achtzebcnden  dage  u.  of  den  tag  fal  man  meifler  u.  foit 
kiefen.  Bibrauer  w.  Hierber  gehort  aucb  eine  itelle  des 
niagdeburger  rechts  (Gaupp  p.  272) :  der  frbultbeiz.e  bat 
die  ecbteding  ein  nacb  denie  zwelften  tage,  da?,  andere 
des  dinflages  fo  die  ollerwoehe  u^get,  da^  dritte  als 
die  itfiiigllwoche  U7,get,  nach  diefen  dingen  leget  ber  iin 
ding  U7^  ummer  ubir  viercennacbt.  Bis  auf  neuere  zei- 
ten  wui'den  die  nieklenburger  untergericbte  ordentlicb 
alle  dienllage  gebalten,  Franke  alt  und  neu  Mekl.  1,  165 
und  zu  Liibeck  todesurtbeile  den  milTetbHtern  fonntags 
bekannt  gemacbt,  dienfiags  vollzogen.  Drever  venn. 
abb.  821. 

Obne  zweifel  konnten  aber  auch  auf  jeden  andern 
wochentag  und  vor  alters  den  ionntag  nicbt  ausgenom- 
nien ,  gebotne  geridite  anbeiaumt  *) ,  und  am  unbe- 
fchrfinkteilen  handlungen  freiwilliger  gericbtsbarkeit  vor- 
genommen  werden.  Die  notare  merken  bei  gericht- 
lichen  traditionen,  donationen,  jiermutationen  eben  fo 
oft  andere  tage  als  den  dienllag  an  und  es  ill  darum  auf 
die  vorbin  aus  Neugart  und  GoMall  gegebnen  belege 
wenig  gewicbt  zu   legen:    notavi   diem  Iwxac,     Goldaft 


*)  das  frienfche  bodting  begiont  don  montag,  dauort  aber  aucb 
die  fflnf  folgenden  wochentago.    Fw.  36. 

Fff2 
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auch  fchon  frUhe*)  uiid  im  inittelalter  diirdigttngig  der 
fonntag  oder  ein  hnher  felltaj;  dies  nefallus. 
in.  JahrszriL  fjebotne  Kerichte  kmmen  zu  jedcr  zeit 
im  jalir  ^ehalten  werden,  hier  fragt  es  lieh  l>l<tS  nach 
den  retrelinaiiijjen  gebotiuMi  und  nach  den  un^^ebotnen 
volksverfamuilunKen,  land,  i^mu  und  inarkgeriohten. 

1.  das  heidenUium  beriirknchti^jt^  den  inondwechiel ; 
ncner  und  voiles-  mond  * ')  \\Tirde  ftir  giinllig ,  wach- 
fender  und  fchwindender  fUr  unKilnllig  zur  verfamra- 
luHfij  aiiKcfehen.  coeurit,  nili  quid  fnrtuitnni  et  fubitum 
incidorit,  crrtii^  (iicbus,  qunrn  aut  iurhoatur  Inna  aut 
impirfur ,  riaui  ajj:endis  rebus  hoc  auipicacirfimum  ini- 
lium  rredunt,  Tac.  ( Jerm.  cap.  11.  In  der  litte  des  landes 
Hadeln  Icheint  davnn  etwiis  iibrig  geblieben:  gericht 
und  reclit  im  weichbilde  Ottemdorf  alle  monat  auf  den 
voUcn  mond.  Pufend.  app.  I,  .0.  Da  nun  zwii'dien  je- 
dem  vollmond  und  iieulicht  vierzeh}  mchfe  liegen ,  fo 
rrkliU't  firli  hi(iraus  die  balis  fiir  alle  ^'ericlitsfrillen;  ich 
luibe  r.  221  erlaiitort,  warum  in  der  fechswochentlichen 
eine  dreinia!  vierzehiuiachtige  Iteckt.  Sehr  haufig  fchei- 
nen  die  gebotnen  gericlite  alle  viereehn  tage  gehaiten 
wordfit!  zu  fein,  over  ciertcin  nacht.  Sfp.  I,  2.  vgl. 
Maurer  p.  158.   159. 

2.  diiB  die  groBen  volkeverrammlungen  ficli  auf  hcidni- 
jche  opferfefle  grundeten,  ill  f.  245  und  745  vennuthet 
worden.  Gewohnlich  ill  von  dreieii  im  jahr,  feltner 
von  zweien  oder  viereu ,  am  felt^nflen  bloS  von  einem 
gericht  die  rede. 

a.  das  eine  nngebotne  gericht  vergleicht  fich  dem  mero- 
vingikhen  campus  martius  und  dem  carnlingifchen 
inajimmpus  (f.  245) ;  jenes  begegnet  dem  (literfell  der 
chrillen,  diefes  dera  himmelfahrtstag  oder  pfinglten.  play 
generalle  de  maye,  record,  de  Weifmes;  das  meiding 
zu  Langen  in  der  dreieiche  (a.  1417)  privil.  francof.  1, 
265;  an  dem  tage  uf  unfera  herrn  ii/farte.  Dreieicher 
w.  (a.    1338);   item    uf  den  mitwochen   in    dm  pfiage/t- 


*)  ne  dominictfi  diebus  morcntum  fiat  nc(|UG  placihiTn  et  ut  bis 
diebiis  nemo  ad  poenam  vel  ad  mortem  judicotur.  capit.  I.  a.  813. 
§.  15.  (Guorg.  772.  vgl.  581.  §.18.  1169.  §.  140.)  Nach  I.  Vifig.  11. 
I,  18  kein  gericht  an  fonn,  felt  und  erntot&gen  (fertae  medfivae.) 
**]  %cUd0l.  Staid.  'J,  426.  agf.  ni&oa  vadot.  nach  deiu  voIIcr- 
aberglauben  loll  niun  iui  ntumond  fein  gold  ft&blen,  im  raiimtmd 
ein  bann  beuiehen.     (tockenphilofopbie  3,  38.  3,  55. 
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vorlianden  and  das  frOhjahr  mangelnd?*)  Merkwiirdig 
lit  die  Ilelle  der  Yn;iL  I'aga  cap.  8,  Odin  verordnete  drei 
jahiiiche  opfer:  |>a  fkyldi  l)!ota  l  mod  veh^  til  Are  (pro 
annona) ,  enii  at  widium  vetri  biota  til  ^'rfxlrar  (pro 
feratitate) ,  it  ]>ridia  at  fumriy  pat  var  fi^rhlot  (pro 
victoria.)  das  erfte  opfer  fiel  in  den  herbH  (gepeii  den 
winter),  das  zwoite  in  den  winter,  das  dritte  in  den 
fomnier.  Diefe  eintbeilun^  des  Jiihrs  in  drei  abfchnitte 
wird  auch  durcb  die  drei  zwilcbenramue  (anna  i  mil- 
lom)  beMtigt,  in  welchen  nach  Gulap.  p.  409,  410  die 
wege  aus^ebcBert  werden  i'ollen,  der  erftc  zeitraura 
geht  von  der  fcbneefdnneize  bis  zur  ptiii^ansfahrt  (til 
]^egar  fnior  er  af  ok  til  pefs  er  plogr  kenu-  at),  der 
zweite  von  beendiy;tei'  feldausIlellun^  bis  zui'  heumahd 
(er  lokit  er  viirorko  ok  til  beyflattar),  der  dritte  von 
beendigter  ernte  bis  zuni  fchneefall  (er  andvirki  er  i 
gardi  oc  til  I)efs  er  fnior  kenir  n  fponi.)  der  erile  zwi- 
fcheiiraum  folgt  auf  den  winter ,  der  zweite  auf  den 
fommcr,  der  diilte  auf  den  herhfi.  In  den  carolingi- 
fcben  capitularien  finden  fich  drei  allgemeine  placita  ver- 
ordnet,  die  zeit  wird  als  bekaiiut  vorausgefetzt :  de  pla- 
citis  quideui,  quae  liberi  homines  obfervare  debent,  con- 
ititutio  genitoris  nollri  penitus  fei'vanda  atque  tenenda 
ell,  ut  videlicet  in  ann(>  trkt  raliuniuodo  generalia  pla- 
cita oblen^entur.  (ieorg.  1212.  1384,  So  auch  bei  den 
Angelfachfen :  and  habbe  man  priva  on  gcare  burhge- 
mot.  1.  Cnut.  18.  fuaniniotuni  (agf.  fvangeuiot)  ter  in 
anno.  Houard  2,  392;  und  in  vielcn  urk.  des  mittel- 
alters:  tribus  princiimlihus  ntallis,  qui  vulgo  ungehodm 
ding  vocantur.  cod.  lauresh.  nr.  131  (a.  1071);  item  ad- 
vocatus  habet  federe  tria  jndicia  cum  baculo ,  ut.  ell 
juris,  et  homines  qui  pertinent  ad  ilium  judit-ium  debent 
nmnifeilaie  jura  fua  et  noilra,  et  qui  renmnferit  extra 
judicium,  habet  advocatus  ipfum  punire.  Wetterer  w. ; 
tria  plehijcita ,  quae  dicuntur  ungcbottm.  Kurhenb.  9, 
154  (a.  1235):  praedicti  fratres  de  Bikkenbach  te^-  in 
anno  poffnnt  in  ftrata  conunani  judicio  praefidere  in 
villa  praedicta.  Gudenus  1,853  (a.  1291);  item  tria  funt 
judida  per  annum,    quae   dicuntur  judicia  non  indicta. 


*)  die  namen  fommer  und  winter  lind  alien  doutfchen  fpra- 
chen  geinein,  wegcn  herbft  verweife  ich  anf  gramm.  2,  368: 
fn1h1ing  \i\  kein  altefn  wort,  vgl.  altn.  Tor,  v&r  (lot.  ver)  ithd.  Icu- 
gizo  (gramm.  2,  510.) 
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tiblichiten  formein:  I.  montag  nach  dem  achUeheflen 
tag  (IBten  tag  nach  weihnacht).  2.  montag  nach  bacha- 
racher  kirbc  fdiefe  Idrehweih  tiel  vennuthUch  zwildiea 
ofleni  und  ptiiijillpiU.  8.  tiionta*;  nach  BartJioIomcus  (24. 
aug.)  Dachsweiler  w. :  item  dri  i^erichtsdage  follint  alle 
jar  fin,  da  man  der  herrn  recht  orzele  1.  des  niaindag 
nach  S.  Mertitis  dag.  2.  des  niaindag  nac)i  dem  achi- 
gehmJen  dage.  3.  des  in.  nach  liacharac.her  kirweihe. 
Bacharacher  w. ;  1.  niontag  nach  dem  achtzchnten  tag, 
2.  montag  nach  mifericordlas  (20.  apr.)  3.  montag  nach 
r.  Joh.  bapf.  VVallhanier  w. ;  1.  den  crimen  montag  nach 
dem  (U'hUe/iu  dagc ,  2.  den  zweiten  montag  nach 
opfTHy  3,  den  neiiillen  montag  nach  Jahannis.  Treburer 
w. ;  1.  montag  nacli  Michadis,  2.  montag  nach  dem 
achtsehmfleu*  3.  montag  nach  ofteni,  Salzfrhlirfer  w. ; 
1.  mittw.  nach  dem  achzehvnden.  2.  inittw,  nach  qua- 
fimodoij,  (13.  ajir.)  3.  niittw.  nath  Joh.  fmpt.  S.  Goarer 
w. ;  nona  echevins  tenons ,  que  ceux  qui  ixvlledent 
des  biens  au  keiir,  (tomme  dit  ell  keurgoet,  lent  obligt^s 
de   venir  trois   fois  par  an   aux   phiids   generaux,   favoir 

1.  le  troilieme  jour  apres  freisc  jours  (zwiilf  tage  zwi- 
fchen  weihnachten  u.  drei  konigstag.)  2.  le  troideme  jour 
apres  la  S.  Jean  hnptifte.  3.  le  tr.  j.  apres  la  S.  Remi 
(1.  Oct.)  record  de  Nyel. :  I.  des  /weiten  niontags  nach 
dcr  konige  tag,  2.  juontag  nach  miftrironlias,  3.  den 
zweiten  montag  nacli  Jfihanuis.  Dn'ilier  w. ;  1.  an  dem 
dinllage  nach  S.  Waipurgc  tage.  2.  an  denie  d.  nach 
S,  Mirhfh  tnge.  3.  an  denie,  dinllage  nach  denie  stoelf- 
ten.  Rorbacher  w. :  drei  ehafto  geiicht  1 .  nach  S.  Wal- 
burtf.  2.  nach  S.  3Iichacli$.  3.  nach  dem  lieil.  oberftag- 
(6.  Jan.)  Kbersperger  vogteirecht;  drei  ungeboten  ding 
auf  dem  fronhnf  zu  Frankfurt  1 .  vier/.ehn  tag  nach 
7\cujahr.  2.  vierzehn  tag  nach  S.  Walpnrg.  3.  tag 
nach   Aegidius    (1.   fept);     1.  luontag    nach   Walpurgis. 

2.  montag  vor  Johaimis.  3.  montag  nach  Martini.  Nort- 
hcimer  grubengericht ;  I.  des  nachllen  tags  nach  S. 
lieinohh  tag  (12.  Jan.)  2.  des  n5chllen  tasrs  nach  met- 
tage.  3.  des  n.  t.  n.  S.  Lambert  (17.  I'ept.)  Ilerdikcr 
hovesrecht:  der  hofesfchulte  fall  izlich  jalir  dreiwerl' 
richten  I.  donnerllags  nach  S.  Margaretni  (13.  Jul.)  2. 
d.  n.  S.  MivhcL  3.  d.  n.  mthedra  Petri  (22.  febr.) 
F.ilper  w.;  godingBgericht  zu  Grebendein  I.  dounerllag 
nach  lattay<:  (S.  merz).  2.  d.  n.  Johannis.  3.  d.  n.  Ml- 
rhaelis.  Kopp  1,  3!»3 ;  drei  ungeboten  merkerding  I.  auf 
S.   Pnuli   hekehrung   (25.  jlui.)      2.    auf  S.   Maximus   (5. 
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dreimal  jiihrlich  zufammen:  omnes  liheri  conveniant 
conHitutis  diebos*),  ubi  judex  ordinavit.  1.  bajuv,  2,  15; 
conventus  fecunduin  coiifuetudineni  antiquani  fiat  in  omni 
ceiitcria  .  .  .  fuiuis  nutem  liber  ad  ipliiin  placitum  ne- 
glexerit  venire  .  .  .  XII.  fol.  fit  culpabilis.  1.  alam.  36. 
Das  ungebotne  gericht  der  Franken  heiftt  niallmn  legir 
tifHum,  gcuenile  J  prmcipaie ,  placituin  plenum,  plc^ 
narium,  commune;  f|iater  echtedintj,  ehaftding  Halt- 
aus  1249;  das  der  Aiigelfachfen  gemot  ^  landgemoU 
burhgemot,  das  altn.  allphig.  Da  ihre  feier  rait  alten 
opferfefteii,  deren  zeit  allgemein  bekaniit  war,  zufammen- 
traf  und  auch  nach  einfilhninf<  des  tilirinierjthHiim  die 
landeslUte  jeder  gegend  gewifie  tage  dafiir  beiliiiiint 
hatte,  ib  bedurfte  es  keiner  vori;;angigen  anfagung.  Jeder 
ausbleibende  diiii^pfiichtige  fiel  in  buBe.  Auffallend 
fcheint,  daB  an  manche!i  orten  daa  un;^ebotne  ding  gerade 
botditig  genannt  wird,  unter  den  von  Haltaas  179 
angefuhrten  belegen  entfcheidet  zuiual  der,  worin  ea 
heifit:  der  graffe  fol  das  erile  botdivg  .  .  .  dienflag  nach 
ollem  fitzen  u.  halten,  darzu  deini  unvvrhotk  zu  kommen 
verptiicht  feind,  hinzugefugt  werden  kann  ans  Bodni. 
p.  055:  et  hec  traditio  facta  eft  in  villa  XlattinUeim 
coraiu  iculteto  et  fcabinis  in  judicio,  quod  dr.  holding 
(a.  1237.) ;  auch  die  Friefen  nnnntcn  es  bodting.  Fw. 
34-39.  Wiarda  wb.  37:2,  Kntweder,  inu0  man  annehinen, 
bedeutet  hier  hot  das  ein  fiir  alitmal  angefagt^, 
Oder  es  gieng  auch  den  al!gemeinen  volksgerichten 
bin  und  wieder  eine  vvrkiindigung  voraus,  obne  welche 
Qe  ausgefetzt  und  unbefucht  blieben,  wie  nanient- 
lich  in  Friesland:  dat  is  riucht,  als  blfe  halda  wil, 
dat  mafe  heda  Mill.  Fw.  35.  nnd  bei  dem  wedphal. 
frcigericht  (Wigand  feiiie  j).  !>0G.  not.  8)  vgl.  Maurer 
p.  1.j5,  Den  welVMittichen  begrilV  des  placitum  gcficrale 
macht  alio  die  verbindlichkeit  afh^-  freien  des  bezirks 
auf  gewohnten  tag,  ungeboten  oder  geboten,  zu  er- 
fcheinen**) ;   wogegen   das   befondere   gericht   (plac.  par- 


*)  cin  folcher  dUi  eoujtitutta  wird  ahd.  geheiSen  baben  it- 
milli  tAC  (dies  rolemois,  feOus)  womit  man  daa  agf.  edmaU  (facra) 
und  da«  frief.  etmal  Wiarda  wb-  p.  117  vcrgleicfae.  Haltaue  251 
hat  eddag)  it,  ed  bedeutet  wiedcrkehr,  wiederholuog  (gramm.  2, 
758.) 

•*)  wer  in  dem  gericht  litzt,  woflar  und  weide  fucht  u.  eigea 
raucb  h&lt,  der  fol  xuit  dem  gericht  lieb  und  leid  Uden  trageo, 
AlUuhaH.  w,  TOn  1461. 
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hill  aber,  als  fich  die  landeshoheit  derfUrilen  entwickelte, 
entfprang  eine  befondere  bedeutung.  Einzelne  bezirke, 
die  llch  uiiabhaiigig  erbielte»  iiiul  dcni  reich  uniuittelbur 
unterworfen  blieben,  fuhiteii  deii  iiamen  freigerichtt^ 
wie  die  unniittelbaren  reichslladte  fteic  Itadte  genannt 
wurdeii.  Solche  freigerkhte  finden  fich  namentlich  in 
Fraiiken  uiid  in  der  Wetterau,  2.  b.  das  Altenhai'lauer 
fireigeiicht,  das  freigericht  der  graffcliaft  Rieneck,  ibre 
richter,  urtheiler  und  boten  nannten  lich  freufrafen, 
freifchoffcn ,  frcxbotvu .  iin  (Jiegenfatz  zu  den  gau;]frafen, 
centgi'afen,  ccnUViiiitten  fUrlllitiipr  gebiete.  Ihr  litz  hieB 
freiftuhl ,  frvit/raffchafL  die  friheinigerkh/e  in  den 
dfirSfern  Heimbach,  Wihfe  u.  Gladbach.  Gunther  3. 
nr.  290  (a.  1343);  wir  zentgrafe,  fchepfen  und  lantfolk 
des  gcrichts  zu  Bensbaufen  gemeinlicU  bekennen,  das  wir 
eiii  recbt  friha  (junvhl  Imnuj  Karh  gefeBen  haben. 
Bensbaiifer  w. ;  haben  lie  getlieilt  n.  geweill,  das  ein 
iglich  freihotc  alien  frcien  IvtUcn  ein  freigericht  verkiindi- 
gen  foil.  Rienecker  w.  vgl.  Haltaus  00*2.  505.  Wie- 
wohl  ich  nicht  leugne,  daft  dei*gleichen  namen  und  for- 
meln  bin  und  wieder  in  landesheiTlichen  gericbten,  weii 
lie  vor  alters  ebenwohl  placita  liberorum  hieften,  begegnen 
konnen. 

Kein  deutfcbes  land  war  der  bewahrung  und  fnrtpfian- 
zong  des  alien  gerichtsverfalirens  gunlliger  als  \Vc'.[l]iha- 
len ;  hier  dauerten ,  dmeh  iirtliche  und  geichiL-htliche 
verhaltuifle  gelicbert,  eine  bedeutende  anzabl  von  freige- 
richten  fort,  die  lich  uninittelbar  von  dem  oberbaupt 
des  reicbs  herleiteten,  und  unter  deni  namen  der  //w- 
gerichte  oder  der  wellphuli/chfm  gerichte  bekannt  lind. 
Wigands  anterfuchungen  haben  ausgenmcht,  daB^  obfchon 
diefe  gerichte  wahnend  des  mittelalters  und  vorzUglich 
voiu  14.  bis  zuiu  Ui.  jh.  in  einen  beJonderen  freifvhijffvn- 
bund  ubergiengen,  ihnen  nrl'priinglich  nichts  anders, 
als  das  einfache  und  gewohnliehe  verfahren  der  alien 
placita  liberorum  zu  gnmde  liegt.  Sie  burden  gehegt 
auf    rothcr    crdc  *)  *    d.    b.     weftphiilifchef    oder    Ideh/i' 


*)  TgL  Haltaus  1558.  Wigand  feme  p.  257.  266.  276  und  ar- 
chiv  I.  2,  117;  foH  doB  beiwort  aUgcmein  poetifch  icin  (oben 
r.  35),  To  wilre  wichtig,  fUlle  zu  (aiumclo.  wo  os  aufierhalb 
W«apbalen  gebraucht  wirJ.  In  ein«r  urk.  von  1348  bei  Went  1. 
nr.  407  belBl  uh.  diu  Limburger  drau^ten  die  DieUer  bioter  lich 
biH  «/■  dtf  rncUii  rrdrn      gobGrte  dns  dietzfr  gobiet  dauialszu  WeU- 
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dem  offenen  nicht  erfchienen  war,  konnte  vnr  das  heim- 
liche  gefordert  werden:  treken  ut  den  apencn  gerichte 
in  dat  fn^  hemelike  gerichte  u.  laten  dem  rechte  iinen 
gank.  K&dl.  3,  651  (a.  1506)  vgl.  Wigand  p.  432;  was 
die  freifchoffen  insgeheini  /iir  ilraf  einbringen,  davon  foil 
keiner  reden  auf  leinen  icheffeneid,  bei  peen,  dafl  ihrae 
fonllen  die  zunge  aus  dem  nacken  geriSen  a.  er  Fieben  fuB 
hoher  als  ein  ander  Obelthater  aufgehenkt  werden  folle. 
Kindl.  3,  713.     vgl.  oben  i'.  (3S4. 

.').  nach  dem  ort,  wo  He  gehalten  werden,  gibt  es  feld' 
gerichte^  iveidegerichte,  holzgerichtej  forllgerichte^  iiain- 
gerichte  (haingerede,  hagefpraken,  hagelfprachen  Bodm. 
p.  625),  berggerichie  ^  gmbengerkhte ,  briickengerichte^ 
llajfelgcrichtc.  Im  Diezifchen  wurde  ein  lluhllinde^i' 
gericht  (Amoldi  gefch.  v.  NalTau  2,  39)  im  Ravens- 
bergifchen  ein  hohnmgo-icht  (Rive  p.  251),  zur  zeit 
wann  die  bltthendeti  bohrien  im  garten  fchatten  gaben, 
gefeiert.  Gehort  hierher  das  wellpiiAl.  khUetigcricht 
(von  klute,  erdkloB,  fchoUe,  brem.  wb.  2,  809)  ?  een 
vri  kluktengerichte,  darbi  raoeten  erfchinen  alle  des 
haves  erven  u.  alle  die  dinkplichtigen  havcslttde.  WcIV 
hover  w.  Im  Noi*den  fand  bei  der  hausfuchung  (ranfak) 
ein  thiirgericht  (duraddmr)  Jlatt,  ein  engidomr  bei 
wiefen.  Amefen  p.  340.  Der  duradomi'  gleicht  dem 
thfli'engericht  der  orlamllnder  Itatuten:  item  gefchahe 
ein  tat  in  eins  burgera  hufe  oder  wiche  ein  teter  in  eins 
burgers  hiis,  fo  mag  der  richter  nachfolgen  vor  die  thiiry 
dafelbill  fal  her  dan  heiikc  fetsai  u.  ein  gerichte 
beilellen  n.  den  teter  uB  des  burgers  hufe  gewinnrn  n»it 
gerichte  u.  rechte.  Walch  2,  71.  Im  alten  Guledings- 
buch  findet  fich  bellimmt,  daS  ein  folches  gericht  dem 
beklagten  vor  die  thiire  und  nicht  hinter  das  hatis  und  in 
folcher  weite  von  der  thUre  gefetzt  werden  foil,  dafi 
man  ein  fuder  brennliolz  dazwifchen  durclifahren  kann 
(kaufbalk.  4.),  dafl  man  holz  und  walier  eintrageu  kann 
(odalst.  2.) 

6.  auch  von  dem  zweck,  woza  lie  verfammelt  waren, 
warden  einzelne  gerichte  benannt,  z.  b.  das  einsgeridU 
zur    entrichtang    der   jahrlichen    abgaben*),    das    rOge* 


*)  Qin  Jladsngericht ,  deflen  Steioer  (SeeUgenAadt  p.  147)  ge- 
deakt,  biefi  wahrrcheiolich  lb  von  den  kuchcn,  welche  die  ge- 
meinde  auf  dea  be/timniten  jahratag  fUr  richter  uad  fchdffen  dar- 
brachto. 
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gefehrlicbe   zu    fich   nehmeii ,    in    die   mttle   gehen ,    den 
laudknecht    heiiien   dem    miiller    zu    fagen,    die    zargen 

Sfeptum  lapidis  molaris)  void  ftein  zu  heben.  alsdann  foil 
ler  landkiiecbt  den  hefteti  flrich  noch  mit  eiuem  knoteii 
uni  den  ftein  binden,  alfo  daB  drei  knoten  am  feil  wer- 
den,  darnacb  foil  der  mtlller  die  zargen  wieder  tiber  den 
Hein  fetzen  und  die  male  lal&en  angehen;  lauft  die 
garge  mil  dent  ftein  umJ^er,  fa  ill  der  mttller  nit  buB- 
Mlig,  bleibt  aber  die  zarge  itehen  und  lauft  der  ftein 
um,  fo  ift  der  mtlller  buUfallig.  Mellrichiladter  w.;  item 
wan  der  meiger  die  mulin  wil  befthen  oder  jemand 
anders  arkwon  bat,  fo  foil  der  meiger  zween  fchOd'en 
oder  zween  gericbtsmann  nehmen  u.  foil  in  dem  nech- 
ften  hofe  ungeferlicben  ein  mittlen  tcagens^auni  neb- 
men  u.  den  zaum  zweifaltig  weigen,  dann  um  den  ftein 
fchlagen  und  felli  der  saum  iiber  das  halbe  zmlehen 
die  zargc,  fo  hat  der  miiller  30  fcb.  pf.  verbrochen. 
Bifchweiler  w.;  forder  angeilalt,  wie  die  muUlein,  mole 
und  zargen  gefchickt  fein  follen?  ift  geweiJt,  die  zarge 
foil  wol  bewart  fein  u.  kein  abgang  haben,  ein  beften 
firank  mit  drien  Icnoten  umb  den  ftein  n.  die  zarge  nit 
rilren  u.  der  lauft  foil  mit  umhgan  dreimal  unverfert. 
Hembreitinger  petersger.  —  Ebenfo  gab  es  in  Nieder- 
deutfchland  detchgerichte  ^  die  mit  deichjrevm  und 
deichgclchxvonieih  befetzt  waren;  in  Franien  eeidel* 
gerichte^  wo  ein  forftmeiJler  ond  zwolf  zeidler  iiber  bien- 
gartenfachen  richteten  (Scbilters  wb.  891.  892.  Langs 
Eaireuth  1,  51.  52),  auch  triehdgerichte  (judicia  melli- 
cidarum,  vgl.  Mart.  Hoffiuann  ann.  bamberg.  ad  a.  1241) 
geheifien;  in  Frankfurt  ein  pfeifergerichi ,  auf  welchem 
die  fcboffen  feierlich  den  abgeordneten  fremder  ftadte 
zollfreiheit  bewilligten  und  dafiir  altbergebracbte  ge- 
fchenke  in  empfang  nahmen  (J.  H.  H.  Fries  abb.  vom 
pf.  ger.  Franfcf.  1752).  Weit  allgemeiner  waren  die 
/endgerichle  (von  fend,  lind,  fynodus)  fur  die  archidia- 
conatsleiftungen  (Haltans  1680):  iewelk  kerftenman  is 
fenet  plichtig  to  fokene  dries  inme  jare.  Sfp.  1,  2.  Im 
mittelalter  fcbeint  aber  aucb  fenet*)  bisweilen  gerichts- 
verfammlung  Uberbaupt  zu  bedeuten,  wenigftens  lattt 
der  pfafl'e  Chuonrat  am  fchlufie  feines  gedichts  (zeile 
f95.    fragm.  4599)  die  fefteiplihten  erteilen  (dem  k6nig 


*)  verfchieden  ift    das  fend   (tod  fendan,  mittere)    in  ftndboU 
uITus  dominicua). 
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das  land  oder  gaugericht  war  nun ,  vor  welches  von 
dem  urtheil  des  cent,  mark  oder  dorfgerichts  gejsoge^i 
und  gcriihrt  (?)  ^mrde.  Strodtmann  bemerkt,  zu  Ofna- 
brilck  heiUe  das  hohere  gogericht  padgericht^  padJcen- 
gericht  und  erklart  es  richtiK  aus  padken  (gehen,  lau- 
fen;  brem.  wb.  3,  279  padjen)  von  dem  neoen  gang, 
dev  inllanz.  Unter  den  Friefen  gefchah ,  nach  Wiarda 
(zu  Af.  120,  znm  fal.  gefetz  103),  appellation  von  dem 
dortgericht  (fnieh  ivarf)  an  das  gangeridit  (bredera 
wai'O  und  die  allgemeine  volksveiiaramlung  (mcfie  warf, 
mene  log^  liodawarf) ;  belege  f\\v  diefe  behauptung  fnid 
inir  aber  aus  den  rechtsbufliern  iiirht  bekannt,  vieliiiphr 
wild  lit.  Br.  33  bei  der  Uuterung  (dem  fkiria)  eines  un- 
doni  (gei'choltnen  urtheils)  nicht  von  einem  boberen 
warf,  fondern  von  dem  redjeva,  tber  him  alrandil  is, 
geredet.  *)  Wegen  der  drei  nordifchen  inllanzen  vdr- 
fing,  fiorditngsreth'  und  fhntarddmr  verweife  ich  aul' 
Arnefeu  p.  323.  COl, 

y.  verfchieden  von  den  untergeordneten  lind  die  nach" 
geordmien  gerichte,  denen  entw.  eiji  anderer  ricbter 
fwiewohl  an  demfelben  ort)  vorfitzt,  nacbdem  der  erfle 
richter  ein  vorgedingc  gehalten  hat  (oben  f.  759),  oder 
ilie  den  ordentlichen  gericbten  zur  entfcbeidung  uiier- 
ledigter  fachen  nachfolgen.  Hierher  gehoren  namentlich 
die  afterdivgc  (judicia  polleriora)  **) ,  die  meiil  unmit- 
telbar  binter  den  niigebuUnen  gericbten,  nocb  an  dem- 
felben tag  oder  am  folgenden,  zuweilen  auch  fpater  ab- 
gehaiten  warden;  vielleicbt  beruhten  He  mit  aut'  der 
dem  deutfchen  recht  Oberhaupt  gelftufigen  idee  von  eu- 
gabm  (oben  f.  220).  Zwei  belege  von  afierding  gibt 
Haltaus  17;  und  gat  miner  frauen  gericht,  da?  der  am- 
man  beiitzt,  allweg  vor  u.  wenn  da?,  end  nimpt,  fo  fol 
des  felben  tags  oder  aber  enmoment  des  vogta  gericht 
ocb  fin.  A/chacber  w.  In  Welterwold  folgten  auf  die 
ungebotnen  gerichte    drei   wochen    fpater   achtergodinge. 


*)  was  bedeutet  ihruehthtngaihf  Br.  122.  123.  124.  U9.    Sicher 
nicbt  drittAT  gericbtfttag,  TonderD  thrnch  fcheint  durch. 

**)  die  benenoung  hat  fich  in  eigeDnamen  fortgepBauzt,  in 
Schwaben  liegt  ein  Ofterdingen,  in  Oeftreich  ein  EfUrdingan, 
Eiferdingen.  ich  weiB  nicht,  welcbem  von  beiden  oder  ob  einem 
andem  der  dicbter  de^  13.  jh.  Heinricb  von  Oflerdingeu  safHUt? 
ein  fp&terer  Heinricb  sum  afftirdings  erfcbeint  in  einer  iirk.  von 
1332.    Wlirdtw.  diplom.  mog.  1,  481. 
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fhengem  recht.  Denn  fchon  componere  hiett  beilegen, 
vertragen,  complanare,  ebnen,  altn.  iafna,  iafnfetja  (vgl. 
oben  f.  600.  612),  dalier  iafnendr  (arbitri),  obniauner, 
fchiedsleute ,  die  mtV  minne  ( rchiedlich  friedlich)  aus- 
glichen  (Meufelb  gefchichtfarfcher  3>  235);  daher  miw- 
neret-  (Maurer  n.  2Cy.)  amirag,  atisfracht  wurden  je- 
docli  auch  von  affentlicher ,  richterlicher  entft'lieidung 
gebraucht,  nicbt  bloli  von  privatfclilichtung  (Haltaus 
80.);  ujjrichten  u,  intfcheiden  mil  rainne  oder  mit 
reclite,  die  minne  bit  der  wife,  da^  recht  als  ficL  das; 
beifchet.  Arnoldi  beitr.  p,  116  (a.  1374.)  Vort  bain  wir 
gelichirt,  of  eiii  zoni  otlofe  (autliefe,  entfprftnge)  van 
wordin  of  van  werlcin  zufchin  unfin  zwene ,  dat  des  dir 
dirdc  maicJi  (der  dritte  vervrandte)  lal  bain  zu  fcheiden 
of  he  mach.  Gilnther  2,  242  (a.  1270.j  Hador  iin  trink- 
gelay  wurde  gleich  bei  dem  wein  gefchlkhtet  (gerichtet^ 
gefchieden) :  were  es  facbe,  daB  eincr  dem  andem  bau- 
derling  gabe  oder  Ittgen  llrafte  u.  daft  folihes  hd  dem 
weine  unier  dem  obdarke  gericht  wiirde,  da  ware  kein 
buBe  Yei*fa!len.  Diefenthaler  w, ;  auch  foil  man  riigen 
frbeltwort,  buderftreich  u.  gewapnet  hand,  wer  es  auch 
fach,  dali  foluhes  bei  dem  wein  gericht  wiirde  bei  der 
felben  nacht  als  es  frefchehen,  fo  dorft  man  das  nit  rii- 
gen. Lcngfurter  w.  Manchen  zilnften  war  die  befugnis 
ertheilt,  diebe  felbll  zu  bellrafen.  Kopps  bruchll.  1,  188. 
In  einigen  lierhingilcLen  diJrfern  unweit  Balingeii  wAhlte 
die  gemeinde  einen  unbefcholtnen  alten  uiami,  welcher 
dafte  (vater)  hieU  iind  alle  uneinigkeit  zwifchen  ehleuten 
erllicken  und  fchlichten  mufte.  fein  verfabren  befchreibt 
J.  E.  Fabri  geogr.  mag.  1*  28.  Siebenkees  nenes  jur. 
mag.  1,  548.  Beifpiel  eines  nord.  iafnadardomr  findet 
fich  Niala  cap.  66.,  frage  und  antwort  wird  unter  den 
parteien  gewechfelt,  vor  gericht  aber  ohne  einmifchung 
des  ricbters,  gute  leute  entfcheiden. 


CAP,  V.    VERFAHREN. 


A.    Ladung. 

I.  der  gefneinde  uvd  der  urtheil&\  Zum  ungebotnen 
ding  brauchte  nicht  geladet  zu  warden,  obgleich  auch 
die  allgemeine  verfammlung  bisweilen  holding  war.  Ge- 
richt fiir  berathfohlagung  ofl'entlit^her  angelegenheiten 
oder  for  feierliche   handlungen  [reiwilliger  gerichtsbarkeit 
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fie  wai'  iiberhaupt  Ambol  des  nchkriichen  hannsj 
auch  wo  es  nicht  auf  ladung  ankam,  z.  b.  bei  einwei- 
fung  in  befitz:  in  poQerrioiiein  redituum  adjudicantea 
rententialiter  cum  omni  juris  follempnitate,  quae  banfiettf 
vel  campanartim  compul/atmiej  quae  eydein  (eineiden, 
eidigen)  vulgariter  dicitur.  Bodni.  lilo  (a.  1300.); 
per  campanar  jomtum  tinbus  vicibus  factum  ab  oma- 
giis,  juranienlis  et  lidelilatibus  ....  penitus  exclufenint 
et  .  .  .  .  quitos  pronuncianuit,  der  fculthei^e  u.  die  ge- 
I'wornen  wurden  u^  des  vorg.  Jacobs  genant  Ruwen 
eide  geddet  in  der  abtlffin  eit,  bit  einre  glocken^  die  drau 
Hunt  (dreimal)  wart  gelui  nacli  gewonte  und  rebte.  Bodm. 
616  (a.  1329.)  Viele  weisthtinier  erwahnen  des  belftu- 
teten  gerichts ,  einige  laBen  ey  den  abend  zuvor  be- 
Ichreien,  den  morgen  belauten:  an  dem  gebegeten  ge- 
richte,  ala  das  mit  der  glocken  hvJMt  war  u.  die  men- 
nere  gemeinlichen  daran  gekommen  waren.  Nanheinier 
w.  Becbeler  w. ;  die  hefchreitc  u.  heleute  dorfsmalh ; 
nierkerding  verkttndet  des  abents  mit  gefchrei^  des 
niorgens  mit  der  glocle.  Dieburger  w. :  ieglicbs  unfer 
ganerbcn  dorfgericht  zu  TrapHsidt  Coll  des  nebeften  t^ 
bei  fonneni'chein  zuvor  durch  gemeinen  dorfknecbt  be- 
Ichreii  u.  des  morgens  fiUhe  mit  drei  seichen  der 
ghcke  helmt  werden.  Trapplladter  dorfordn.  von  1524 
(Scbultes  belchr.  v.  Hcnneb.  1,  704.  767.);  ad  vocem 
pi*aeconuiii  .  .  .  quod  vulgariter  dicitur  Jantlchreic. 
Gudenus  1,  544  (a.  1237);  lieB  er  den  landknecht  u. 
fchreier  alio  dorffcliaft,  die-  in  das  landgericht  gehoren, 
rw/iew,  oh  fie  da  tviirmiY  Mechtelnbaufer  w.;  und  als 
der  fchreio'  zu  igl  ichem  diefer  nacbgel'chriben  dorfe 
und  bofe  genifen  hatte:  N.  biftu  huic  hie,  als  man 
dir  geboten  hat?  Oberurl'eler  w.  von  1404.  —  Nieht' 
erfchfinuug  zum  gebotnen  inarkgeriiht  wurde  fchwer 
gealiiidet  (oben  1*.  529);  item  hant  die  merker  geweilt, 
wurde  ein  merkerding  belcheiden  u.  die  inmerker  u.  auB- 
merker  verboden,  welche  da  auftbleibend,  die  haul  fich 
der  marke  vertciji  und  enfoll  er  furter  kein  recht  in  der 
marke  raebr  haben.  Camberger  w. ;  und  welchem  mer- 
ker folches  zu  wiBen  werde,  er  fei  jung  oder  alt,  der 
fich  verendert  habe  oder  zu  Teinem  erbe  kommen.  er 
fei  edel  oder  unedel.  der  fol  uf  folch  markerg.  kommen 
u.  nit  tiffbleibtn.  Fofl'enhelder  w.  vgl.  Reinhard  markr. 
p.  200.  Bei  landgerichten  waren  geldbuBen  gefetzt:  wer 
das;  geheite  (gehegte)  ding  verfumete,  der  gibet  dri  fchil- 
linge.    Salfeld.   Hat.  (Walch   1,  42);  welcher  man  zu  ei- 


M.  5'J.  rip.  32,  1 

'^>  piMhdte,  bMAifa  01.  ] 

1'    in  der  lildteB  xdc  Mtt 

•Wuiecr  MM  Mote  A 
roll  zaHPn.  vsr  pmUM     ^ 
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da*    fjnonrnie    lat    amwre. 

diMpflkbUgt   /b  hi«t  Bit  gein 
DtM«a  kr  B.  Ug  voo  bofe  were  ■ 
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I.  fa).  50  Oder  rogare  1.  fal.  7i>  oder  nuntiare  ut  ad 
placituni  veiiiat.  I.  fal.  emend.  49.*)  Maniiiert  werden 
durfte  aber 

a.  vor  gmcht  felbfi,  wenn  die  p:eineinde  ungeboten 
verfaminelt  war  oder  luaii  ziifallipc  feinen  gegner  bei  ge- 
botneui  ding  antruf.  alle  anwefeiiden  bezeugten  dann  die 
ladung.  Diefe  mannition  muB ,  fo  lange  fich  zahlreicher 
uiuftand  bei  den  gerichten  einfand,  iiicht  unhaufig  ge- 
wefen  fein:  et  11  quis  alimu  raallare  Milt  de  qualicunque 
caufa,  in  ipjo  nwUo  publico  debet  mallare  ante  judi- 
cem  fuum.  1.  alam.  36,  3.  Ich  folgere  aus  einem  fpftte- 
ren  weisUnun  ^  daS  der  zunil'  dem  gegner  ins  gefidd 
gefchelien  muile:  hant  die  I'cheflfen  gefregt,  einer  der 
eime  nit  geboden  habe  \nir  gericht  u.  Unde  in  fuft  da, 
obe  der  auch  inie  fchuldig  (i  zu  antwortenV  des  ill  ge- 
wifet  ja!  Ilunde  er  aber  etlicherniaBe  von  deui  gerichte 
u.  hete  den  tvcken  dar  getvant  u.  riefe  ime  der  heim- 
burge,  </i>  ivilc  er  pch  nit  umh/thr ,  er  niochte  unver- 
luHig  enweg  gehen,  fehe  er  aber  umme,  fo  muHe  er 
deme  antworten.  Item  hant  fi  gefreget:  eine  frauwe 
wolde  eime  inne  gefellen  zufprechen.  do  liette  er  den 
ruckeii  dan  gerichte  gewant,  da  fpreche  ir  furfpreche: 
horiihi  nit  V  dife  franwc  fprichet  dir  zu  umb  IIIIC  gul- 
den, do  /the  (^  fich  nil  umb  u.  gienge  fm  fk'afie, 
wa:^  er  darumb  virloreJi  babeV  des  ill  gewilet:  nichts. 
Bodm.  p.  672, 

b.  oder  der  klflger  verfilgte  Hch  von  zeugen  begleitet 
zii  der  ivohnung  des  faumigen  fchuldners,  forderte  ihn 
nochmals  feine  verbindlidikeit  zu  erfilUen  auf  (rogare 
nt  reddnt)  nnd  belUinuite  dem  weigernden  ein  placitum 
(placituni  concedere  1.  fal.  43,  4.  rip.  30,  2.  dare  1.  rip. 
33,  2.  facere  1.  fal.  53.  tribuere  I  fal.  emend.  42,  10. 
ponere  Greg.  tnr.  7,  23) :  ille  autem,  qui  alium  mannit 
cum  teHibus  ad  dovuwi  illius  ambulare  debet  et  fic  eum 
mannire  debet  aut  auxorem  illius  vel  quemcunque  de  fa- 
milia  illius,  ut  ei  facial  notnm,  quomodo  ab  illo  manni- 
tus  ell.  I.  fal.  1,  3;  li  quis  alteri  de  rebus  fuis  aliquid 
praeftiterit  et  ei  reddere  noluerit,  lie  eum  debet  raallare. 
cum  telUbas  ad  dotmim  illius,  cui  res  praellavit,  acce- 
dat,  et  Gc  conteftetur  ei:   quia  res   meas  naluilli  reddere 


*)  etvas  Sbnlichoa  fcbeioi  such  tanyanare,   abd.  sengan?  vgl. 
oben  f.  5  und  lioggo  218.  219. 
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bannire  in  hoflero  (heerbanti)  kennen  bereits  die  alien 
gefetze  (rip.  67,  2.  vgl.  Georg.  547.  721  wo  die  rubri- 
ken  uiannitio  in  hofteni  haben);  barmire  ad  placituui 
(Georg.  GG7.  G76,  743)  fcheint  erll  unter  den  Carolin- 
gern  allmalich  aufgekommeii-  Mannition  wurde  anfangs 
fUr  alle  rechtBhUndel  heibelialten,  wo  as  nuf  Hand  und 
geburt&verhaUnirre  ankaiu :  ii  quis  de  Itatu  fuo,  id  efl  de 
libei"tate  vel  de  hereditate  cowpellandus  eJl,  juxta  legis 
conllitulioneni  manniatur  (vgl.  Rogge  p.  190.  IHI);  dc 
ceteris  vero  caufis  unde  quia  rationem  eft  redditunis, 
«<»t  manniatur  fed  per  comitem  banniatiir.  cap.  1.  a. 
819.  §.  12.  Georg.  842.*)  Bannitio  gefchah,  ohne  kla- 
ger  und  zeugen ,  bloB  durch  den  pracco ,  entweder 
mtindlich  uder  fpater  auch  fchriftlich.  Alte  formeln  find 
inir  nidit  bekamit,  aber  aua  fpateren  zu  en-athen:  du 
komeft  alltan  alfo  edder  nitht,  dat  gerichte  wert  geliche- 
wal  fuien  geborliken  vorLganr  gewinnen.  Kindl.  m.  b. 
3,  687  (a.  1048);  gy  komen  ader  nicbt,  dat  gerichte  ge- 
wint  finen  fortgank.  ib.  692.;  du  komelt  eder  nicht, 
damioch  geit  dat  recht  Hnen  gaiik.  ib.  693  (a.  1549.) 
Sind  die  gerichtsboten  gehindert  die  botfchaft  gehOrig 
zu  verkanden:  To  mugent  fi  den  biief  an  die  porten, 
da  dan  (in  wonunge  ill,  ftecken  u.  henken  oder  under 
dcr  portcn  iuftoi^en  u.  hant  damit  ir  botrchaft  recht 
n.  redelichen  verkundiget.  Wenk  nr.  298.  pag.  302  (a. 
1325.)  Feniboten  dui*ften,  wahrend  fond  alle  ladungen 
bei  tag  gefchehen  niullen  (oben  f.  815),  fie  in  der  nacht 
verrichten,  fie  pcclim  den  brief  niit  eineni  konigspfen- 
nig  in  den  thorriegel,  nabmen  drei  kerbe  aus  dem 
rennbauni  zur  mkunde  niit  fich  und  riefen  dem  burg- 
wftchter  zu,  daB  fie  feinem  herrn  cinen  brief  gebracht 
und  in  den  grendel  gefteckt  hfltten.    Wigand  p.  510. 

3.  im  Nnrden  hieU  die  ladung  ftefna  (vgl.  goth.  ftdbna 
vox),  ftmlfiefna^  fie  nmfte  bei  helleni  tag  von  fonnen- 
aufgang  bis  niedergang  und  mit  feierlicher  formel  ge- 
fchehen, vgl.  Amefen  p.  66-104.    Niala  cap.  22.  23. 

4.  geivaltjam  konnte  in  der  regel  kein  freier  vor  ge- 
richt  gebracht  werden,  am  wenigllen  nach  der  erften 
ladung;   bei   den   Saliem  pflegt«n  drei,   bei  den  Ripua- 


•)  natnentlich  wurden  die  fcabini  zrnn  nrtheil  hanntBrt  (Georg. 
p^),  die  alten  rachinburgen  manniert  (adruoniti).  Ein  fchOflQ 
leiBt  fp&terbio  ein  hannitw  (oben  f.  777.  778). 
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flngula  placitn  joiefu  t-i  coUocuvctU^  tuii<'  dominus  etc. 
fo  daf^  oifenbar  die  folfadia  ertl  am  Ichlul^  des  abge- 
laufnen  terrains  eintrat.  ein  folclies  [ilacitiun  wurde  ge- 
nannt  cufloditum  et  jolfadUum,  Nicbt  weniger  entfcheidet 
fttr  meine  anlicht  lex  fal.  60,  worin  von  der  admoni- 
tion der  rachinburgen ,  ut  legem  dicant,  die  rede  ill, 
eril  nach  ihrer  dritteii  fttimoiiitioii  foil  folfadia  uiid  dar- 
auf  veiTirtheilung  ftatt  findeii:  et  fi  legem  dicere  no- 
loerint,  tunc  ab  eo  qui  caufam  requirit,  fmt  iterum  ad- 
moniti  usque  in  tertia  ince;  dann  folgt  das  tangano, 
et  li  tunc  diltulerint,  fole  culcato  (nach  beurkundeteni 
Tonnenuntergang)  culp.  judicentur.  foleni  collocare  kann 
alfo  nicht  einerlei  fein  niit  admonere  (=  nmnnire),  wohl 
aber  fcheint  es  gleicbbedeutend  mit  einem  andem  tech- 
nifchen  auadruck,  jadire,  adject  ire,  d.  i.  niederlegeJi, 
franz.  Jeter,  der  jactivus,  adjeciivus  1.  fal.  54,  I.  emend. 
53,  2  war  der  contumax,  der  unterliegende  (franz.  jetifj, 
nicht  der  eingellflndige ,  voui  deutfchen  jehen ,  wie 
Hogge  p.  20  meint.  Die  von  Maurer  p.  49.  60.  52  an- 
gefilhrten  belege  erweifen  die  ganzliche  identitat  von 
jectire  und  folfatire. 

t>.  die  buBe  ftir  den  aiisbleibenden  geladenen  betnig  bei 
der  mannitio  15  fol.  (1.  fal.  1.  rip.  32,1.  bajuv.  II.  15.  1. 
capitul.  Georg.  671.  1 356) ;  auBerdem  wuchs  bei  den 
Saliern  die  gemahnte  fchuld  um  drei  foL :  tres  folidos 
Taper  debitum  addat  .  .  .  usque  ad  novem  fol.  debitum 
afcendat,  id  eft  ut  per  lin^la.*^  admonitiones  vel  folem 
collocatum  terni  folidi  accrefcant.  1.  fal.  53,  2;  fuper  il- 
loB  IX  fol.  qui  per  b-es  admonitiones  adcreverunt  fuper 
debitum.  1.  fal.  55.  Saumige  rachinburgen  verfielen  in 
drei  und  ftufenweife  funf^ehn  fol.  1.  fal.  60.  Bei  ein- 
zelnen  fchweren  verbrechen  (?..  h.  mordbrand)  fcheint 
gieich  nach  der  erflen  mannition  gegen  den  ausbleibenden 
die  voile  buBe  erkannt  worden  zu  fein.    1.  fal.  19,  6. 

B.    EJtaften  (legitima  impedimenta). 

I.     benennungen.     die  fi-ftnkifche  wai^  lunnis  I.  fal.  1.  rip. 

32,  fo  lefen  alle  guten  hfl'.  (Graff  Diut.  1,  329.  332); 
fumis,  fumnis  ill  zu  verkaufen  und  an  keine  verwandt- 
fchaft  mit  unferm  faumen,  verfaumen  zu  denken,  wenn 
fchon  faumen,  hindern  und  iiTen  in  den  formeln  iden- 
tifch  find  (Haltaus  1594.  1595.)  Filr  funnis  entfcheidet 
theils  die  mittellat.  und  romanifche  form  fotiium,  exo- 
nituu.   effonium      e/foine,     eCToigne    (Roquef.     1,     533*'); 


finne  (Vredus  Fl  ve 
drnck  /-or/aJl  (..e,,!!' 
dan.   forfald  [cS^, 

cefluabfches   muis  djefpf 
(franz.   „,ener)   u,,/'^^ 

'i-me   hemmiuig  der  J 
«lter  fagte  man  in  Deft 

fi^d:   Jetzen,   benenien.'  ' 
neme  ,„«  der  Wt  oder 
ni     ne   beneme   m-loa? 

'^      ^^'  't  ne  neme  ime 
2.    auf^ahlung  der  urfache 

^^e    I.     fal      7  0     r 

^•-/?  uxid   J  4,f  ""^^ 


» 
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/Mwrn  habuerit,  jier  illas  fuimis  fe  potent  homo  excu- 
fare.  Hieniiit  Ibiiiiint  eiiie  ftuflerung  Notkers,  die  nur 
llatt  des  herreiidieiiiles  unvorausgcrehTien  zufall  fetzt: 
mit  calu  antfeid<')t  fib,  ter  dir  chit,  tas;  in  is  lazti  ande- 
res  mamics  iod^  aide  fin  lelbes  jithi  aide  etelih  laigc- 
wdndin  fjefhht.  N.  Bth.  511.  In  der  forinel  Hartmanns 
Iw.  2933  e^n  lazte  in  ebaftiu  not:  fkchttwrn,  vancniilTe 
ode  dei  tM  ill  gefangnis  fiu*  jenen  zufall  genommen, 
(inter  tod  aber  der  eines  naheii  angehru-iRen  zu  ver- 
ilehen.  Vier  fake  lint,  die  eclite  not  hetet :  vengniffe 
unde  fake,  godes  dienfl  buten  Innde  (betefahrt)  unde 
deb  rihes  dienft.  Sfp.  2,  7.  Gefangenfchaft  und  krank- 
heit  fallen  in  andern  aufzahhuijjen  iinter  dem  ausdruck 
leibesnoth  zufamnien.  Haltaus  208.  259.  Auf  natui-ereig- 
niffe  niiurat  eine  gothifche  fonnel  ilicklicht:  fi  tamen 
ammonituui  aut  aegrifudo  ad  venienduni  nulla  fufpenderit 
aut  inundttdo  flummum  non  retinuprit,  vel  adituui 
non  obftruxei'it.  in  quo  niontes  tianlituii  funt,  von- 
fperfio  fupet'flua  mvium.  1.  Vilig,  IJ.  l»  lb;  quod  fi 
eventus  aegritfidinis,  commotio  tcmpeflatis  ^  innundatio 
(lumims ,  confptrfio  nivium ,  vel  fi  quid  inevitabile 
noxiae  rei  obviaJTe  veiis  potueht  indidis.  ead.  II.  1,  33; 
illi  tantummodo  banc  erunt  fententiaui  evafuri,  qui  ordi- 
natite  prhwipe  aliquid  injunctuni  pro  publ.  utilitatibus 
ad  peragendum  acceperint ,  vel  quos  patens  aegritudo 
aut  quorundaiii  impediinentuin  nullatenus  jtroperare 
permilit  ead.  V.  7,  20.  vgl.  \\\,  Su  aucb  im  bair.  recbtb.: 
ebafte  not  da/,  ill  ungevarleiehe  vanchnns  u.  /lechtutnb^ 
der  weder  ze  kirchen  nocb  ze  Itra^  mag  gen ,  landsheni 
potendienft  u.  wifden  wa^er  u.  der  bei  dem  land  nicbt 
eniil ;  ferner  in  einigen  weisthOmern :  lirailiter  fi  /lumen 
vadofum  ind/ribtis  vel  glacie  aecrcverif ,  ut  vocatus 
ad  plat'ituHi  nee  pede  nee  equo  tranfire  polfit,  inculpatus 
e.villat.  Kindl.  borif;jk.  p.  231  (a.  1109);  item  wer 
auch  fach,  das  eineni  das  banding  verkilnt  ware  worden 
und  das  er  jiwh  Uiye  \\.  hereicbt  u.  verlorgt  ware  zu  dem 
tod,  Oder  in  gefdngnua  Iftge  oder  veldgiiJJ  ware  oder 
die  die  (?)  drei  (lu nd  rifim  his  an  deti  fattel  oder 
wie  er  nicht  iiberkuinnien  nnichte,  fo  wflr  er  pueS 
u.  frevel  nicht  fchuldig.  Heidenheimer  l>anding;  cine  an- 
dere  formel  babe  icb  obeii  f.  107  iir.  4*i  anyefiibrt.  Frie- 
Jifche  fonneln:  thiu  forme  nedfkininge  is,  tbet  bim  fin  bon- 
nere  nen  thing  cleth  nebbe.  thiu  other,  tliet  him  lin  tiand 
thetie  tci  urfiodc  mith  wige  and  niith  wepne  { wegelageiung, 
oben  f.  632.)  thiu  thredde,  thet  him  tvind  and  wethir  withu: 


Grimm's  DR.  A.  3.  Ausg. 
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C.  Hegung  des  gerichts.  das  gericht  hegen*),  hefetaen, 
die  bank  fpannen,  bel'Jeideti;  hegemahl  (Haltaus  776. 
KUngner  2,  14.  3,  577)  malluui  rite  conditutum^  inllaura- 
turn;  ana  ena  heida  thiiige.  Af.  22;  gericht  verbotet,  ge- 
fefien  u.  gehegt;  befatzt,  gebeget  undgehalten;  ein  voiles 
und  gehegtes  gericht;  hegten  u.  befaBen  ein  ungeboten 
markergeding. 

L  von  dem  geriith^  das  zur  feierlichen  befetzung  des 
alten  gerichts  gehftrt,  wiBen  wir  wenig.  es  fcheint, 
daJl  beini  Gtze  des  richters  ein  fchild  aufgehdngt 
wurde,  vielleicht  an  einem  in  die  erde  gefteckten  fpeer: 
tunginus  aut  centenarius  inallum  indicent  et  in  ipfo  nialio 
jcutnm  habere  debent.  I.  fal.  47,  1.  49,  1;  da  diele  llel- 
len  die  einzigen  des  gefetzes  find,  worin  der  anfagung 
des  gerichts  erwahnung  gefchieht  und  beidemal  der 
rehiid  als  erforderlich  genannt  wird,  fo  darf  man  ihn 
nicht  bloS  auf  die  verhandlungen  befchranken,  von  wel- 
chen  gerade  die  rede  ill.  bei  dem  reipus  kbnnte  aller- 
dinga  der  fchild  zur  gefetzlichen  abwagung  des  gelds 
(tres  folidi  aeque  penfantes)  gedient  haben  (oben  f.  425), 
aber  bei  der  feierlichen  erberncnnung  ill  kein  gebranch 
des  fchilds  angedeutet.  Nicht  blol^  das  geld,  auch  der 
knochen  niulle  im  jchild  erklingen  (f.  77.  78);  anderes 
beftiramte  der  blinkende  jchild  (f.  74)  und  nach  dem 
gothlftnd.  gerichtsbalken  (f.  75)  zu  fchliefieu,  konnte 
leicht  ein  gerichtsfchild  gemeint  werden.  In  der  feier- 
lichen volksverfainmlung  auf  dem  runcalifchen  feld 
warde  ein  fchild  an  hohem  fpeer  aufgehangt:  hie 
(regnator) 

ponere  caAra  folet;  ligno  fufpefiditur  aUe 
credo  dypens,  tunc  praeco  regius  omnes 
convocat  a  dominis  feudalia  jura  tenentes. 
Gunther  lib.  2    (Reuber  p.  301).    In    den    fagen  von  kai- 
fer  Friedrich  heiBt  es,  er  werde  zurQckkehren  und  feinen 
Ichild    aufhiingen    (gericht  halten Vj.     vgl.    deutfche    fagen 
1,    2i).    2,    \H\)\    und     wenn     man    auch    diefe    fchilder- 
richtung  mehr   auf   den   heerbann   in  kriegsnoth  beziehen 
wollte,    fo    laflen    fich    im    alterthum  gebiiluche  der  heer- 
verfummlung   und    des  volksgerichts  kaum    von  einander 


*)  bemerbentiwerth,  dnfi  in  hairifchen  recht«bQcbern  and  ur- 
knQdeti  keioe  ipor  tod  feierlicher  hegung  der  gericbte  gefuuden 
wird.     Maurer  p.  220. 

Uhh2 
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tes  gefcMfl*)  des  richters  ill ,  jiille  mu  gebicten, 
geiichisfrieden  £u  hannen :  ein  llillci  gebfit  er  liberal. 
Maria  74.  fride  gebannen.  Dietr.  ahnen  72**  (formein 
oben  f.  53.)  Siimtfimn  i»er  facerdotes  imperatur.  Tac. 
Germ.  II  ;  fretho  to  tlia  thinge  and  frrtho  fon  tha  thinge. 
Ai*.  234;  allir  menu  fcolo  I  yridom  fara  til  Gulafings. 
Gula}),  p.  18;  gei'ichle  hege  ik  u.  vorbede  alle  wait  n. 
gewaltfam  ftlrnehnient.  Ru^nan.  tit.  19:  banu  luid 
frid  gebieten,  daB  nieniand  ausjjebe ,  er  gehe  iiiit 
urlaub,  nitnnaiid  iugcdif ,  er  ^ehe  niit  nrlaub ,  niemand 
des  aiidern  itatt  bcliize  Ibnder  urlaub,  niemand  des  an- 
dern  wort  I'preche  I'onder  urlaub,  und  verbieten  tiber- 
bracht  hin  u.  her  zum  erilen,  zum  zweiten,  zum  dritten- 
mal,  Irfclier  w, ;  ber  ricbter,  ihr  follet  verbieten  hallig 
ninth  11.  fcheltwoiter,  fonder  acht.  u.  dafi  bier  niemand 
w*:'rho,  er  thue  es  dann  mit  vnrfpradicn,  gebieten 
rei'ht  u.  verbieten  nnrecht.  I.an^i'idinitanfcr  begegericbt ; 
dellelben  gleichen  gebiete  icb  einem  leglichen,  daB 
niemand  dem  andern  in  fein  wort  rede,  er  tbue  es  dann 
mit  verlaub,  daB  nieniand  ans  und  ein  gehe,  e.  th.  e.  d. 
in.  v.,  fortan  verbiete  icb  alien  iiberbracht,  dafl  niemand 
aus  ieiner  zahl  (reihe)  gelie,  mein  elirw.  hen*  habe 
dann  nach  feineni  gut  gedingt.  DreiBer  w.;  item, 
n.  wann  der  iirobH  das  volk  zuranuiienbringet,  fo  fal  (in 
fchultheiOe  gebieten  allermenlichen,  wann  er  das  ge- 
richte  wil  belitzen,  bi  geborfamkeit  u.  bi  der  buBe  eines 
liefter  (fextariusj  wins,  da/,  ein  iglieher  friede  halte  u. 
jtvige  u.  keine  binderi'al  itiai'Iie  in  keine  wis,  alfo  das 
keiner  dem  andeni  zukalle  nngebeifohet  oder  ane  urloip. 
Ravengersb.  w.;  i"o  wiS  ich  thun,  als  ihr  wifet,  u.  fette 
mich  felber  in  Itat  u.  (tol  u.  thue  des  gerichtea  hann  u. 
friede  u.  verbiede  kifwort  u.  frheltwort  u.  nlles  was  das 
gerichte  krenken  kan,  daB  er  konime  als  recbt  u.  fcheide 


*)  Torausgehn  die  fragen,  naoh  der  tagzeit  nnd  befetznng  dor 
rchOffenbaDk:    foil  der  richter  die  icb^lpfeD  fragen ,  ob   es  an  dor 
tagzeit  feie,  das  er  feinem  juokern  ditz  gericht  hegen  mufj^e?  ant- 
wortea  die  f'chOpfen ,   ee   Teie    wol   an  der  tng-i^it.     forner  Toll  der 
ricbter  fragen,  ob  der  Uuel  7m  der  hege  genugCam  befetzt  leie?  fo 
daun  da*  mererteil    der   fcbdpfen  vorbandeu.    folleu   die   rchdpfeo 
antworten  u.  zu  recbt  fprechen ,    es  fei  zu  der  hege  genuf^ram  be- 
fetzt,   ob  es  nber  ziim  rechten  die    nothdurft   fordert,    foil    es  baB 
beietxt   werden.     BommerBfelder    gerichtsbuch    a.   156S.;    darnach 
frBgt  der  richter,  ob  der  fchOffenftuhl  ganz  feie?  irt  er  nicbtgauz, 
fpncht  der  richter,    fo  macht  ihn  ganz.    ift   er  gaiiz,   fpricbt  der 
fcbiJff:  ja  er  ift  gauz.     DrejBer  w. 


gerich  t     verfal^ren.     /h'eU, 
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frief.    bdria   (manifeHare,  clamare)    Br.  48.  134-138.  146. 
152.    Das  goth.  faJcan,   gafakan   ill   increpare,    acculare, 
ebenfo  das  ahd.  fahhan  objurgare,  caufari,  faJiho  der  an- 
klflger,   agf.  ou/precan  (anfprechen)   onfpreca  der  klftger; 
auch    fcheint    das    ahd.    jlouwon    queri,    cauTari    (oben 
f.  748),  jlouwa  caufa,  actio,  was  im  goth.  Ilaua  den  be- 
griff    von    judicium    annimrat,     gerade    wie    caufa    und 
mahal    beide»    judkium    utid    actio    ausdrilcken    kOiinen. 
So  diirfte  fcultheiip  nicht  bloB    den   ricbter  (f.  755)   be- 
zeichiien,    fondern  daneben  den    klager    (actor,  exactor^ 
creditor),    der   die  fchuld  fordert  (f.   611),   wie  er  jctilr 
degwrc    lieiBt.      Befclmldigung     (ciimen,     criminatio)    ill 
alid.   £ilit,    inzihty   foIgUch    sihan    (nhd.   zeihen)   oder   in- 
zihton  (beziditigen,  falfchlich  bezuchtigen)    anklagen,  dam 
Gothen     war     teihan     iioch     einfacher     nuntiare,    indi- 
care,  indicere  und  dicere  ill  ja  buchMblich  teihan,  zEhan. 
dix^   laiit   fich   aifo   fehr  nahe  dern  agf.  tihtk  (fern.,  gea 
tihtlan)   und   frief.   tiht   (Af.    22)   oder  tihtega  (mafc.  Br. 
16.    .H3.    34.   76.    122)   bringen,     welches    gleichfulls    die 
technifchen  worter   fiir  klage,    anklage    find.     Uingekehrt 
hatte  unfer  heutiges  t-iigen    (publice  indicare,   denuntiare) 
frtiher   niehr   den   begniT   von    accufare,    nanientlich    das 
goth.  vrohjan,  ahd.  ruogan  T.  198,  4,  woher  vrohs  (accu- 
fatio)    ahd.   ruogflap    (crinienO      Lateinifche    klagfortueln 
haben  gew5hnlich   die   redensart  malo   ordine  (oben  f.  4. 
33.)    tenes,    oder:    injufk    habes    porprifum    (pourpria) 
Meichelb.  nr.  124.  125.     Im  inittelalter  finde  ich  forderunge 
(poftulatio)   oft  fiir  actio   (klage)  Haltaus  474.   475,  wie 
uns    noch    jetzt    forderung    und    aiifpruch,     anfprache 
fynonym  find;    da   nun   ebenfalls  muoten  poUulare  bedeu- 
tete,  Haltaus  1380,    fcheint   auch   muot  im  finne  von  ge- 
richtlicher  belangung  gegolten   zu  haben:   lat  der  kiinec 
da?  ungerihtet,  fo  habe  ich  zem   keifer  mmt  (will  ich 
beiiu  kaifer  klagen)   MS.  2,  4!_'»*»;   die  geliebte  antwortet: 
dir  ifl  ininne  be^^er  danne  reht,   ich   bin   des   mtwtes  vrl 
(vor  gericht  kann  ich  deshalb  nicht  gefordert  werden.)  — 
Im   attn.   bezeichnet  iidUi,   fakar  adili  einen  klftger,   den 
namlich,  der  als  nachller  verwandter  zu  klagen  berechtigt 
ill  (von  adal,  genus.) 

2.  Vertheidignngj  defeniio,  cxcufatio,  negatio,  ahd.  wcrl, 
antfegidaj  anf/eida.  Der  gegner  oder  gajackio  (rait 
dem  man  fache  hat)  1.  lal.  53  heilit,  paffiv  genommen, 
der  heUagt^,  geforderte,  helangte,  pulfatHS,  der  t»- 
tihtigo    N.     Bth.     57,    der    bcfndloto;    uctiv    genommen 


gericfU*     verfahteii,     bewcia,     zeugm. 
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zu/.iehuiig,  kundlchaft  voti  einem  allgemein  bekaimten 
gecenftaiid  zutrauen  multe.  Fad  alle  gefchftfte  wurden 
fymbolirch  eiiijregaiigei]  iind  das  fyinbol  follte  nicht  bloU 
die  befonneiiheit  der  liandeliideu  felbll  wcckeii  fondern 
vorztlfjHch  bewirken,  daft  die  handlun*;  redil  finnlich 
ilQck  fiir  Jtilck  in  die  au^^tiii  und  nhren  der  zen^en  tiele 
(Ro^ge  lU-i.)  telles  qui  aitdietunt  et  vhierunt  iohen 
t,  555),  ohrenzeugeii ,  augenzeugen;  -nfrcji  nmmtiah'S 
did  videntur  tcllinionia,  quae  rei  muiiieudae  infeniunt. 
Carpentier  1,  HX^.  Hierauf  griindet*'  lii-h  der  alte  ge- 
brauch,  den  zeugeii  htim  ohr  su  euhen  (oben  f.  1 44. 
Wo)  vg!.  Rogge  f.  114-117.*)  Daa  wort  zeugc  felbft 
leite  ich  von  niohts  andenii  ids  von  ^kftcn  her,  fei  nun 
dex  zugezogne,  oder  der  olurgezogne  gemeint ;  darum 
heifit  es  in  ahd.  (bairifcben)  glofTen:  zi  tirchundi  ziohan. 
monf.  337.  340.  350.  366.  und  iui  fchwab.  !andr.  23,  1 
(SchJlt.j  ze  geziugen  siehtm;  23  (Senkenb.)  geziuges  an 
einen  zieJwti  (getiiges  lien.  Sfj).  3,  54) :  zuo  geziehen 
Iw.  2M68  wird  von  Benecke  p.  347  durch  zu  zeugen 
aufinifeii  erklftrt.  Zwar  vermag  ich  weder  ein  goth. 
tiuha,  ahd,  ziugo  oder  ziuho  fiir  teltis"^"^),  noch  weniger 
ein  ahd.  giziuc,  giziugunga  fiir  teHinioniuin  f)  nachzu- 
weifen ;  auch  dun  Ubrigen  mundarten  gebricht  derglei- 
chen.  Ulf.  hat  veiivMs  far  //apu'c,  veitvodi]>a  fUr 
fjka^tvQtov;  flatt  der  granun.  2,  10.  57H  geniuUuHaliten 
couiporition  mochte  ich  jetzt  bloJJe  ableituug&buchllaben 
annehnien,  veitva  (wie  vilva)  und  dann  in  veitvods  erwei- 
tert,  fo  daB  daneben  abkunft  aus  vitan  (noviffe,  urfp. 
videre,  fehen)  beftiinde.  Das  agf.  gevita  (tellis,  d.  i.  con- 
fcius)  gevitfcipe  (teHinionium  ahd.  gmiio  (tellis  vgl.  kawi?- 
^un  confcios.  enaui.  408)  kiwiyjda,  giwi^nefli,  giwijjfcaf  (tedi- 
moniuia)   altn.  viini  (telti:?)  ft)  I'chwed.  vittne,  diln.  vidne 


*)  eine  andere  feierlicfakeit  war  da*  vinum  UflimoniaU  (oben 
f.  191.) 

**]  mhd.  ffniuyv  (teftia)  Nib.  2141.  4.  nicht  fchlechter  rcheint 
dip  form  gniuc  (urk.  von  1253  in  Menrels  gefchichtforfch.  6,  262) 
Berth.  87  ziue  atugb.  10^  Lf.  1,  96.  amgb.  19^;  dp.r  plur.  gezinge 
debt  Pare.  782;  da.^  ffftiue  (teaimonium)  Iw.  72.  114.  219  bihte- 
buoch  p.  67.  der  geztac  (teiliuioaium)  Berth.  85  mit  valfcher  gf- 
ziugungf.     ibid,  p.  r>2;  i/eiUch  Sfp.  3,   88. 

t)  verfchieden  ill  das  male,  yiziuc  (upparatuM,  iDilnimentum) 
0.  I.  1,  129.  V.  23,  241.  njonf.  349.  356.  geziug  N.  Bth.  79,  167. 
Arift.  156.  mhd.  geziiic  MS.  2,  207«. 

tt)  in  rottr  (teflia)  vAttr  Gnla[).  p.  255.,  wenn  en  verwaodt  ill, 
wrifi  ich  den  vocal  nicht  su  deuten. 
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quod  inde  veriiatem  dkei-r.  deberent  hoc  eft  (/id)en 
tiamen),  poll  facramentutn  dixeruiit,  quod  ipfa(m)  eccle- 
(iaim)  haberet  injufte  perprifem  (porprifamj.  Meichelb. 
nr.  125;  die  fieben  iiachilen  anftOfter  (das  fkbengezeug) 
entfc.heiden  den  Itreit  iiber  einen  acker.  Bodra.  p.  642 ; 
mit  fihen  iiherfait  und  nbervarn  (ilberfUhrt,  Uberwie- 
fen)  nach  landesreht.  MB.  3,  212  fa,  13G2)  21,  430  (a. 
1374)  22,  349  (a.  1347.);  darum  endlich  wird  der  aus- 
druck  judicare  von  zeuKeii  K«brauclit,  z.  b.  Meichelb. 
nr.  125:  tefles  qui  qraefentes  fueruiit  et  banc  caufani 
dtjudicaverunt. 

In  der  regel  wurden  die  zeugen  vom  klager  zum  be- 
weis feiner  kla^c  beigebracht,  doch  konnte  auch  der  be- 
klagte  durch  ?w  dns  gofrhflft  bewahrhciten  laiien,  worauf 
er  feine  vertheidigung  llQtzte. 

2.  Urkunden  (inftniinenta,  chartffi)  verjlftrkten  den  zeu- 
genbeweis  oder  vertraten  deQ'eii  Ilelle  (Rogge  132-136); 
fie  waren  dauerhafter,  weil  die  zugezounen  zeugen  all- 
malich  verllarbeu  und  iu  der  mark  eine  j^emeine  kund- 
fcbaft  untergchen  konnte. 

Eide^helfer ,  covjuratores ,  confacramentideti ,  C0(uU 
ftitores ,  mit/chwdrenS; ;  alte  benennungen  find  hamedii 
und  gieidon  (gramm.  2,  752j;  eidcs  heifer  ill  aus  den 
quellen  noch  nicht  nachgewiefen  (Hogge  p.  1 36) ,  hilf 
mir  mit  einem  eide!  fagt  Berth,  p.  87.  und  beifpiele 
von  helfen,  hiilfe  in  diefem  (inn  hat  Haltaus  281;  nieder- 
lfi.nd.  urk.  haben  volgets  (pro  pxcoI.  1,  38i>)  vgl.  Dacange 
r  V.  folgarii, 

a.  einen  friedensbruch  konnte,  von  markfreveln  abge- 
fehn,  der  klager  durch  zeugen,  die  beim  verbrechen 
zugegen  gewefen  waron,  nicht  beweil'en,  vgl.  die  ftelle 
des  Agobardus,  Rogge  p.  96.  Der  beklagte  hingegen 
dorfte  fich  von  der  wider  ihn  trhobnen  befchuldigung 
durch  eid  oder  gottesurtheil  reinigen;  ihm  Hand  vor 
gericht  der  erfte  beweis  zu,  wie  noch  heute  im  duell  der 
erfte  hieb  oder  fchuB  dem  geforderten.  daher  es  in  den 
gefetzen  heiflt :  componat  aut,  fi  negaverit,  juret. 

t.    diefen  eid    leiflete  er   im  hoheren   alterthun,   wo   der 

laube    an   die    wahihaftigkeit   des    freien   mamies  uner- 

U^rt   Hand,    wahrfcheinlich  allein*);    zur    zeit    der 


I  folgore    ea  eiDiual  aua  dor   beganlligang  bevorrechteter 
I   gebrauche   der    eideahelfer   bei   eiuigen    volkslUmmen 


geriehf.     rtrfahreii.     beiveis.     Meahelfer .  Kfil 

Die  Mtenaulle    berechnuiig  Kalt   unter  den  Frifen,    welche 

niclit  nur  beiru  werseld  den  ftand  des  tjit'odteten ,  I'oii- 
deni  audi  bei  der  zahl  der  mitfcliworeiiden  den  (land 
des  hMagteii  anfchluijeii.  wahrcnd  alfo  z.  b.  ein  nobilis 
mit  80  fehill.  zu  com|mnieren  war,  Kleichviel  r>h  ihn 
ein  iiubilis,  liber  oder  liLu.s  ^iiIVhlaKen  hatte,  mulle  der 
fich  reinfchwOrende  nobilis  11,  der  liber  17,  der  litus 
35  confacramentalen  RelUiii ;  wurde  lungef^en  auf  das 
wergeld  eines  liten  f^ekliitit,  In  brant-hte  der  nobilis  3, 
der  liber  5,  der  litua  11  eidesbelfer  beizubrin^en.  Wel- 
che begiinlligung  und  erfchwerung,  ficli,  nacbdem  man  edel 
oder  hilrig  war,  fellvierte  oder  lelbfecbsunddreifliglte  zu 
reinigen ! 

d.  ein  anderer  einflulJ  der  (landesverbaUnifle  erfcheint 
bei  den  Saliem.  Sie  gellatletcn  hlofi  dem  add,  eides- 
belfer zu  gebrauchen,  dem  freien  auanabiiisweife  dann, 
wenn  ea  dnr  kla^er  zufriedeii  war.  Wollie  er  nicht, 
fo  muJle  fich  der  freie  Kleich  dem  gottesurtheil  unter- 
ziehen.  Diefe  bemerkung  M«>ntes(ittieus  ill  von  Rogge 
p.  147-151  fehr  wabrfcheinlich  ^emacht  und  gegen  Eich- 
honis  zweifel  noch  naher  vertheidigt  worden  in  der  abh. 
de  pec.  leg.  rip.  cum  fal.  nexu  p.  24-26. 

e.  wie  die  frief.  eideshfllfe  nach  dent  (land  erfchwert,  die 
falifche  dem  (land  der  frcicii  beinah  entzogen  war.  To 
befchrankten  He  Laugobarden,  Alamannen  und  Baiern 
auf  andere  weii'e,  welche  gleichwohl  an  jene  zullimmung 
des  kliiyers  bei  den  Saliern  erinnert.  Sie  erforderten 
filr  jeden  fall  facramentales  nominati  und  e/ec/t,  jene 
beltimmte  der  klager,  diefe  der  beklagte.  nftbere  ausein- 
anderfetzung  bei  Rogge  p.  169-173. 

f.  nur  freie  imnner  taugien  zur  eide&hUlfe,  wie  nur  fie 
des  wergelds  ffthig  waren.  Da  die  Friefen  auch  dem 
litus  wergeld  gaben,  lieBen  fie  ihn  gleichfalls  zum  mit- 
fchwur;  bei  den  Burgundpni  waren  frauoi  und  kinder^ 
bei  den  Langobarden  fpaterhin  weiber  twd  knechte  zu- 
laffig.    Rogge  p.  1C8. 

g.  eidesbelfer  galten  bis  in  das  fpate  miUelalter.  Noch 
aus  dem  jabr  1548  fiilut  Haltaus  1869  ein  beifpiel  an. 
Im  w,  von  Wetter  (a.  1231)):  (|nicunque  in  terniinis 
opidi  Occident  civem  aut  extraneuni,  feptima  manu  jn- 
rabit  do  innocefitia  fua,  quod  fi  non  fecerit,  ex  tunc 
vadiabit  fculteto.  XXX  libr.'  den. ,  quod  fi  non  fecerit, 
exterminabitur.     Berthold  eifert  in    einer  predigt  gegen 
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fflhrte.  (Kogge  p.  186-189).  Tun»  vero  inauditum  fee- 
ing de  regina  Uta  divulgatuni  ell,  iit  corpus  fuuin  inle- 
cebrofo  ac  iniquo  manciparet  corjugio.  quad  ipfuni  Ra- 
disbona  urbe  menfe  junio  juxta  priraoruni  praefentium 
judicium  72  juraniihus  diftinitum  coniprobatur.  ann. 
fuld.  ad  a.  899.  Pertz  1,  414.  Den  klai^'er  begleiteten 
anverwandte  und  freunde  vor  yericht.  Dreyer  zu  Reineke 
p.  50-54.  Im  nigian.  landrecht  tit.  19  wird  ais  alter 
gebrauch  gctadelt^  dail  der  klager  niit  zwei  eidhelfern 
den  beklagten  des  mords,  delTen  er  ihn  zieh,  frhuldig 
fchw6ren  durfte.  Nach  dem  augsb.  Hadlr.  uber/ihefiet 
der  klager  den  peinlich  angeklagten.  Walrh  4,157.  Ein 
gedicht  des  14.  jh.  (Lf.  1,  96)  fagt: 

I  fecbs  geziug  hellu  erkom, 

w^—^         die  hdnt  gekolfen  u,  ge/wonit 

^H         der  fibent  wil  dir  helfeti  niht, 

^^K         des  rat  ich,  da^  dH  an  ;2;ericht 

^P         l&^eft  din  Mage  betiben. 

Wer  in  Ditniarfen  gegen  den  morder  klagen  woHte, 
mnlle  30  nemeden  (altn.  nefndir),  jede  aus  zwolf  man- 
nen  beflebend,  Oberhaupt  alfo  360  eidhelfer  ftellen. 
Dahlm.  zu  Neoc.  2,  546, 

k.  von  der  feierlichkeit  der  eidealeiftung  mitfchwOrender, 
infofern  fie  die  aUgemeine,  fUr  jeden  eid  gilltige  ill,  wird 
cap.  VII  gebandelt ;  zuweilen  fcbeinen  aber  bei  der 
mordreinignng  befondere  formlichkeiten  vorgefchrieben : 
item  foe  wie  in  den  heimaill  (begtimnl,  gehegtes  gericht) 
beroepen  is  ende  hem  ontfclnildigen  will,  die  fall  koe- 
men  ant  gerichte  in  eenen  liemde,  in  een  nederklet, 
bloitshoveds ,  bairvoets  ende  biens,  funder  ifer  ende  fun- 
der  Hail,  ende  fine  volgers  funder  goirdel,  funder  mes, 
bloithoveds  (pro  excol.  1,  389)  vgl.  oben  f.  734. 

1.  auch  in  Wales  galten  eidcshelfer  n.  zwar  in  groQen 
zahlen,  die  Ikh  gleichfalla  nach  dem  wergeld  richteton; 
fo  fchwuren  100,  200,  300  nachdem  die  buBe  180.  360 
Oder  540  betrug.  Probeil  p.  204.  zuweilen  fchwuren  fo- 
gar  600.     ib.  p.  208.  261. 

4.    vom  beweis  durch  gottesurtheil  cap.  VIII. 

I.     Urtheil 

1.  das  urtheil  war  die  antwort  der  fchoffen  auf  die  ih- 
nen  vom  richter  gellellte  frage.  In  fiiedensbruchfachen 
fanden  fie,  welche  gefetzliche  compolition  der  eingeflAn- 
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ipfam  ftrudem  contradicere  voluerit  et  ad  januam  fuam 
ctim  fpata  tracta  accelTerit  et  earn  in  porta  ^yt  in 
pofie  pofuerit*),  tunc  judex  tidejulTores  ei  exigat,  ut  fe 
ante  re^f^tn  rBpraefeiitet  et  ibidem  cum  armis  fuis  con- 
tra contrarium  fuum  ie  iladeat  defenfare.  L  rip.  32,  4. 
Im  inittelalter  voltilreckte  der  gerichtsbote  die  pfan- 
dung:  and  wan  der  frone  kunipt  u.  penden  fa!  vui'  die 
wetten  ader  von  ander  fchult,  die  zii  Feltkirchen  richt- 
Uche  erwonnen  ill  u.  kumpt  vor  des  mans  durre  u, 
fleit  die  dnrre  zn,  fo  fal  der  frone  bi  einen  vaidt  gain 
u.  heifchen  inie  die  durrc  ufdmn.  Irlioher  w,  Der 
vogt  kann  die  nichtbezahlte  rente  laBen  heifchen  von 
haufe  zu  haufe  und  mag  dann  pfandlich  gdmreii  (Halt- 
aus  1473.  74):  und  wer  ifl,  da^  der  alio  fchuldig  were, 
nit  inheimifch  were  u.  da/,  des  faudes  bode  in  dem  huTe 
fiinde  ein  kint  oder  gefinde,  da^  nit  mundig  oder  ver- 
Hendii^  were,  da^  zu  fagen,  fo  fal  der  oder  die  alio 
fdmldig  fin  darumbe  nit  verlullig  lin;  findet  er  aber 
eiii5  das  mundig  oder  verftendig  ft,  dem  fal  er  daa  fagen 
u,  hat  domidde  genug  getan.  Crotzenb.  w.  Von  der 
hekreusigimg  oben  f.  172.  173.  Bemerkenswerth  ill, 
daf)  man  bei  gewaltfamer  Offnung  eines  haufes  nicht 
fchloB  und  thUre  erbrach,  fondern  ein  fach  der  wand 
ein[l\efit  fo  delt  die  aefga,  dat  die  fchelta  gungha  fchil 
to  da  fordele,  alder  dat  bus  bilitien  is,  alle  riucht  is, 
dat  hi  dine  wayh  inhrecka  fchil,  eiide  n^n  flatten  in 
da  hiife.  Fw.  289.  290;  vgl.  das  xvand  niederlegen  oben 
r.  259  und  f.  727.  728.  729.  bei  andem  anlaflen;  die  hei- 
ligkeit  der  thilre  und  fchwelle  follte  gefchont  bleiben. 
Einem  auBerhalb  femes  giiinds  und  bodens  betretnen 
verurtheiltcn  fchuldner  durfte  der  pander,  was  er  von 
habe  niit  lich  fuhrte,  nehuien,  nur  das  pferd  nicht  auf 
dem  er  ritt;  fo  mag  ihn  der  klager  u.  unterfaSe  auf  der 
gaBen  auBwendig  der  brUcken  pfanden ,  ausgefcheiden 
das  pferd,  da  er  mit  feinem  eignen  leibe  auf  Gtzet. 
Kopp  nr.  108  (a.  1466.)  hieU  das  zu  Karnthen:  den  he- 
Uagttn  auf  den  fattel  weijen?  Haltaus  1591  fcheint 
die  von  ilim  felbll  anj?efiilirte  gefetzllelle  miszuveritehen, 
wenn  er  von  einer  vveifung  des  kloger.^  in  den  fattel  redet. 
pie  uberlieferuHi:  des  fchuldners  hei  dem  germ,  zu  haft 
ipd  M/'kT  ill  oben  f  614  abgehaiidelt. 


')  .^/f**  **"»iicheR     meine  ich  gelefon  lu  haben.  gilt  in  der 
'  lii2 
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I.     SchluJJ  der  gerichtspteung > 

im  alterthum  endigten  Qch  die  volksveTfammlungen 
duixh  fell  und  trinkgdag:  turn  ad  negotia  nee  minus 
faepe  ad  convivia  procedunt  armati,  diem  nocteiuque 
continuare  potando,  nulli  probrum  ...  fed  et  de  re- 
condliandis  invicem  ininiicis  et  jungendis  affinitatibus  et 
adffifr*^ndis  principibiis,  de  pace  deniquB  ac  belUt  |»le- 
nuin|iie  in  couviviis  confultant ,  tanquaui  nullo  magis 
temjMire  aut  ad  fimplices  cogitationes  pateat  animus  aut 
ad  inagnas  incalcfcat.  Tac.  Germ,  22.  Diefe  fitte  hat 
fich  bis  in  fpate  zeiteu  auf  den  ungebotnen  landgerichten 
und  mai'kgedingen  iui  fchwang  erhalten. 

1.  der  yctirhtsiierr  und  feine  leute  ^vu^den  bekOHiget, 
vgl  oben  f.  25r>.  25().  Bei  dem  hUbnergericht  uf  des 
hofniauns  hof  fal  ein  fohnlUieiB  einen  tifch  bereit  haben 
luit  einem  weifien  turh ,  danif  ein  laib  brots  u.  ein 
kefe  gelegt  fein  fol.  Kleinwelzb.  w. :  zuui  vogtsding  fol- 
len  da  fein:  wij^rr  hrottiicker  gnug,  wifier  drmkfefier 
gnug ,  }vifie.r  fpijc  ( blanc  manger)  gnug ,  wifier  liccht 
gnug ,  wij]t>r  Ulakcu  gnug ,  fiier  ane  ranch  mil  diir- 
rem  hohe.  Birgeler  w. ;  deu»  holtricbter  gewifet  den 
overmen  lloel ,  ein  wit  tafellaeken ,  einen  wiUen  wegge 
ind  einen  witteii  hvcher  to  vnren.  Homer  markprot, ; 
wenn  ein  herr  von  Greifenfee  kommt  das  jahrgericht 
zu  halten,  loll  ibtn  der  meier  bis  an  den  Tettenbacb 
entgegengthen  u.  ibni  bringen  einen  backer  mit  rothetn 
weine  und  vor  fein  pferd  einen  viertel  haber^  damach 
foil  er  in  an  das  gericht  laden.  Murer  w.  Uber  das 
weifie  geriith  oben  f.  381. 

2.  den  fchoffen  wird  trank  und  fpeife  gereicht*):  nach 
dem  eBen  fo  gebent  her  Sifrit  u.  Neben  fehs  penninge 
u.  her  Heinrirh  Ryz  ferhfe  n.  ieclich  hube  einen  heller 
( )    einen  helling    den   fcJteffen    2U  verdrinken   zu 


feb.  lib.  4  (ReiDecc.  p.  45),  uU  er  die  wabWerfammlung  der  Sacb- 
fen  nach  Otto  des  3.  tod  (a-  1002)  und  ihre  a^rung  ers^hlt.  fbgt 
binzu :  fic  intermpta  electio  et  fit  vera  antiqunrum  relatio  (altber* 
kommen  wort),  qnod  uniu$  noetit  in(ermi(/iti  fiat  uniut  anni  dilaHo 
et  ilia  uB<]ue  in  fiaom  vitae  htijnfl  prolongatio. 

*)  icb  finde  auch,  dafi  He  vein  mitbraobten  :  folgt  mebr  eio 
weistbumb,  es  bat  (il  y  n)  ein  dorf  gelegea  vor  dem  valde,  ge- 
heiflen  das  Rdttgen,  davon  pHageo  alte  vogtdinklioben  tage  aweo 
fohaflfen  zu  kommeu  mii  tinfr  Jit/chen  w**in$  u.  braohten  an  all 
dasjenige,  was  ihnen  benruft,  was   brClcbtig  gowefen.     Mont^oir  w. 
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mer  w. ;  richter  tiber  hah  n.  heuht  u.  bekennen  inen  ires 
wildfan^.  Erbacher  w.;  tilVbfani^,  wildfang  und  hlu- 
tige  tcunden.  J.  J.  Reinhard  p.  197.;  richten  iiber 
hah  und  hauch.  Weiflenft-einer  u.  Glenzer  w. :  foil  rich- 
ten  iibcr  hah  u.  tiber  hani>i  u.  fei  auch  der  wildfang 
der  fchwand  und  das  wiltpfimd  *)  der  egenant  grafeii. 
Foffenhelder  w. ;  der  von:t  hat  macht  zn  pinden  u.  zu 
entpinden,  dieh  u.  dkhinnen  zu  richten  uber  hah  n. 
hahhein.  Meddersh.  w. ;  u.  foil  och  der  vopt  nienarumb 
rihten  dan  nmb  ftiefimd  wwmlmi  u.  umb  ain  /laiwi- 
fuche  u.  umb  ain  zihint  dicpfiuf  (der  zu  tode  zieht). 
Afchacher  kellerg. ;  mordgefchrei ,  dkhflahl ,  bindbarc 
wunden,  faljch  tjt'wicht^  mnji  u.  mefi.  Reichartsh.  w. ; 
weifent  wir  unfenn  ^\\.  b.  alle  getvaUfadietiy  alle  dmeti- 
geftoff ,  die  in  frevel  gefchehen.  die  zu  boifien  nach 
zimlickeit.  Engersgauer  w. ;  vor  das  centgericht  gehOrt 
mordgefchrei  y  dief^lial,  flieBende  wunden  u.  boflich  ver~ 
ntdung  ftein  u.  vturl'.  Werth.  ded.  1,  309.  311; 
waffcngelchrei ,  durreitgeftoj] ,  offette  umndeti ,  frevele 
wort,  mc/]'er  in  frevel  ausziehen.  Franknr  henenger. ; 
waafetigefchrei  oder  thurmgepafi  oder  me/pir^oiyh  oder 
ehre»abfchneidffi.  Glenzer  w. :  was  lith  begebe  von 
heilergefchrei,  fchelt wortf  uberbrarh t ,  getoaU,  ra ub,  dteb- 
jlaL  Bodm.  698  (a.  1489) ;  wenn  nachbani  niit  ein- 
ander  h&ndel  haben  n.  einander  frhlagen,  hat  der 
herr  von  Greifenree  (der  vogt)  nkht  dariiber  zu 
richten,  es  ware  detiu  I'aohe,  dafl  ein  todjchkig  gefi'hiVhe 
oder  daB  er  fonll  uni  das  recht  angerufen  wiirde. 
Murer  w.  §.  24.  —  Befugnis  benachbarter  gerichte  ttber 
todfchlag  zu  richten  regelte  lich  nach  dem  fall  des 
leirhnnms  (oben  f.  (>27.  628):  auch,  flu^en  Dch  zwene 
uf  dem  Goltllein.  daB  eiuer  von  Sweinheiui  fahe,  nigete 
der  day,  zu  Sweinheini,  fo  niUllen  (ie  dnrumb  zu  Swein- 
heim  verbuBen.  Sweinheimer  w.  Forum  delicti  driickt 
die  deutfche  paromie  huh:  wo  lich  der  efel  wftlzt,  muB 
er  die  haare  laBen.  Itt^ni  wer  die  graffchaft  zn  Peitigo 
innhat,  der  hat  zu  richten  umb  den  hah  bifl  in  den 
WUlenpach.  wftr  aber  ob  ein  jchedlkh  man  fiirkome, 
fo  mag  im  ein  herr  wol  nacheiln  unz  in  die  Rot.  der- 
greift   in  ein  herr  mil  einem  fu^  in  dem   /wicA,   ee  dafl 


*)  wildbann;  jdgdregal  unJ  peinl.  gerichUburkeit  urfcheinen 
oft  mit«inander  verhunden,  daber  Huch  das  fprichwort:  wohin  der 
dirb  rait  dem  Ib-angc,  dahin  gehSrt  der  birfch  mil  dem  fange. 
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merner  w.  Und  in  welcheni  dorfe  zu  deme  vurg.  ge- 
richte  der  mtffededxifer  huie  einer  gevangen  wurde, 
als  dicke  das  gefchege,  den  fal  man  von  rechten  furen 
gen  Waldecke  an  die  pijlerne  (fchenke?),  da  fullent 
komen  die  von  der  Ilindirburg  vt»n  Waldecke  u.  I'ullent 
in  nemen  u.  in  da  halden  bis  an  das  neelle  gerichte. 
Beltheiraer  w.  Das  gotteshaus  zu  Ghierafee  hat  den  dieb 
gebunden  und  gefangen  deui  vogt  bis  ans  geftad  r.u  lie- 
fern:  und  fol  der  richter  von  Kling  init  feinen  ainbtleuten 
reiten  in  den  Ice  him  an  dem  futel  u.  den  dieb  da  rai- 
cJten  f  war  aber  dafi  er  oder  fein  gewaltig  anibtleut  nit 
kiimrti,  fo  fol  dan  unl'er  richter  den  dieb  gcfmndcn  an  ein 
Ldigs  jchif  fvUni  und  foil  in  an  alle  ruder  rinncn  lafiefi 
(vgl.  oben  f.  701.)  kam  er  dan  davon,  des  fallen  wir 
und  unfer  gotsbauH  unentgolten  fein.  MB.  2,  507 
(a.  1462.)  Eine  merkwiirdige  (belle  des  Roter  hofinark- 
rechts,  wonacb  der  jchedliche  menfch  mit  einem  fcidmi 
oder  jswirnen  fiulen  angebundett  Ilehen  gela&en  wird, 
iJb  oben  f,  18:2.  183  niits;etheilt.  Begrift  man  ainen 
Ichedlidien  www  in  dem  dtirf  zu  Erriiigen,  den  fol 
der  rihter  haiinen  u.  behuten ,  i»b  man  Uber  in  veq)urget 
u.  fol  in  anfwurfcn  dem  lantvogt  fiir  den  ctter,  als 
in  die  gurtel  begrift,  u.  wa^  er  guotes  hat,  da:^ 
ill  dem  rihter  vervallen  nach  genaden.  MB.  23,  227  (a. 
1378.)  Gefchab  aber  daa  ein  dieb  begritfen  oder  benift 
wurde  in  der  hofmark  zu  Seldruck,  fo  fol  in  unfer  gots- 
haus  rihter  heraus  in  das  lantgeiicht  antwurten  itber 
den  Labenpcuh,  als  in  giirtd  umfauyai  htiL  MB.  2,  509 
(a.  1462.)  Si  fur  extraneus  in  villa  captus  fuerit, 
fcerioni  comitis  tradetnr  extra  ^^Uam,  fmit  cingulotenus 
veftitus  eft.  MB.  12,  347  fa.  1172.»  Retis  tantum  cum 
his,  quae  cinguluin  capit,  eis  (den  vogten)  debet 
affignari.  MB.  3,  150  (a.  1240.J  Beus  tamen  cum  eo, 
quod  ciugulo  otrnpre/icndit  ^  judicio  feculari  jmniendus 
tradatui*.  ib.  3,  156  (a.  1258.)  iSol  der  richter  den  fel- 
ben  man  nemen  allein  als  er  mit  der  yiirtel  ijl  begriffmu 
ib.  3,  180  (a.  1295.) ;  fich  des  nrmen  tnanns  under- 
winden  anders  nicht  dan  als  in  dip  gurtel  hegriffen  k<ii 
u.  nit  verrer  greifen.  ib.  24,  65  (a.  1314);  da  fchol  der 
richter  den  Irhedlirhen  man  nemen  wan  als  er  mif 
der  giirtd  unibvanyett  ill,  ib.  3,  203  (a.  1317):  den  fol 
man  antwurten,  als  tn  die  gurtel  begriffen  hat.  ib.  1, 
297  (1330)  1,  432  (a.  1330)  f  wer  auf  den  leib  gefangen 
wirt,  den  fol  der  richter  nehmen,  als  er  mit  giirtl 
umhfangen    ill,    damit  den   erben    das   gut   beleiben    fol. 
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invocatio  armorumy  clamor  armifotius  (Haltaus  2016),  in 
deutfchen  tvafenmf,  wafenfchrei :  auch  fricf.  wcpinr/ff't 
Af.  223.  Dcii  ausruf  hctl,  heiln,  6  ktAH,  der  zumal 
in  rheinifcher,  wetterauirdier,  helfifcherge^end  vorkonimt, 
kiinnte  man  erklaren  eiitw.  aus  heil  omen,  fortiina, 
das  gleicli  dem  agf.  hail  zuweilen  infortunium  (weh!j 
bedeutet ,  oder  aus  heil  (omnis,  integer) ,  im  linn 
de8  niederdeutfchen  hel  n.  al  (ganz  u.  gar)!  web,  alies 
verloren !  *) 

fi  fchnien  io  heil  aliel 

wafim  ummer  ack  «  io.  Diut.  1,  410. 
ane  heilaile  gefchreie.  dipl.  a.  1303  bei  Senkenb.  C.  J. 
G.  I.  2,  4.  he.ilalgelchrei.  calTeler  flat,  von  1384.  p.  6. 
heil  (iber  den  nifirder  IVhreien.  witzenhaufer  lladtbr.  b. 
Kopp  nr.  116;  blutruiift  u,  heilawe  (beil  a  weV)  gefchrei. 
Kirdorfer  w. ;  fo  weit  die  geniarken  keren  u.  wenden  zu 
aller  gewaltfamkeit,  ttberbracht,  heil  n.  heeilgelchrei,  klag, 
(Irafbarkeit,  frevel  u.  buBen.  Bretzenh.  w.  S-  2;  heiler- 
aefchrei.  Umltatter  centw.  vgL  Bodm.  698.  Eine  weitere 
benennung  id  zetergefchrei,  edterjchrei,  Haltaus  2 1 54. 
Oberlin  2102: 

zder  fi  Uber  ^\  gefchrit;    Frib.  Trift;.  34»0. 

seter  Uber  da:;  leben  min !     ib.  4964. 

jsether!  wie  fie  eilteiT  dan.  Ottoc.  727''. 
die  erklAi-ung  aus  zitter  (tremor)  geftlUt  mir  nicht;  es 
gibt  ein  agf.  adj.  teder  (fragilis,  debilis),  das  verwandt 
fein  konnte.  In  Niederdeutfchland  fchrie  man  to  iodide! 
fiodute!  Haltaus  1035.  I03ti.  brem.  wb.  2,  700-702. 
den  belef^en  kann  zugefiigt  werden:  iodut  Uber  den 
milTethater  fchreien.  Spiels  archiv  4,  37:  I'chrei  (clama- 
vit),  wie  bei  den  Pomei*n  die  gewonheit  ill,  wen  man  die 
bilrger  zu  hiilf'e  rufet  iodtdr!  todutr!  Kuntzow  2,  282. 
und  bis  iiach  Scliweden  war  im  niittelalter  diefer 
ausdruck  bekannt:  jadut!  jadnt  o|»a.  Ihre  UOl.  1)62. 
8ein  urfpning  ill  dunkel,  an  fchlerhten  deutungen  ge- 
bricht  ea  nicht,  aber  rclbil  die  fclieinbarilc  von  (Jiet 
(volk)  ill  niangelhaft,  da  nach  der  fachf.  umndart  io- 
thiode,  iothude  gefehrieben^  fein  follte,  wie  fieh  nie 
findet.  In  der  frief.  fonnel :  *mith  fkridUa  (claraoie)  and 
mith    tiamUrof'te,    Af.    281.    vennuthe    ich   fchreib    oder 


*)  das  frans.  helos !  Tcheint  nicht  TCrwaxtdt  und  ehcr  aue  Ach 
arme,  ach  la^e !  (oben  i*.  309)  deutbar.  Vgl.  ahd.  wOlog^ !  alt- 
«ngl.  weylaweyl 
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riehat,  cum  fuperindicto:  wraek,  wraek,  wraek,  id  eft 
ultio,  ultio,  ultin!  Bei  weitem  die  alterthUralichUe  for- 
niel  liefert  aber  das  bacharacher  bintrecht;  die  klftger, 
wenn  lie  vor  gericht  den  mord  bejchrcicn,  siehen  das 
fchwert  aus,  nach  dem  crftm  jchrei  wird  der  todte 
fUrba/,  getragen,  nach  dem  dritfen  /chrei  tbuen  lie  die 
fchwerter  wieder  ein.  es  heiflt:  lie  fulleiit  den  mordei 
nennen  bit  namen  und  fdirien  uber  den,  der  uns  uiifen 
frtlnt  u.  niaipr  erniordet  hat.  femer:  waiine  der  eine 
dag  u.  verzehin  nadil  (die  dem  geladenen  morder  ge- 
fetzte  frill)  kumment»  fo  fullent  die  elejjer  kmnmpn  mit 
Irhilde  u.  mit  kdhtn  an  geiichte,  als  der  fchell'en  n. 
lantman  wifent,  da7,  ein  Fmnke  den  andern  eins  fchai- 
chis  (raubes)  u.  eins  mardes  gichtij?  (eiiigeltandig)  fol 
machen.  der  fiirfprecher  des  klttgers  fagt  iinter  andern 
folgendes:  alda  wart  er  (der  morder)  inie  fuorHubtig,  do 
was  er  ime  nacbvolginde  uf  des  fchaiches  fuifle  mit 
wofingefchrei ,  mit  glockenklutuje ,  durch  den  dUfleren 
walt^  als  lange  his  in  die  fchwarze  nacht  beumn.  er 
enkunde  in  nie  erfolgen  in  keinen  landen,  da  er  fuh 
reichtis  an  ime  kunde  bekummen.  febe  er  nu  denfelben 
man  in  unfes  herren  gericbte ,  er  wulde  in  aafprechen 
umb  den  fchaich  und  umb  den  niort.  jehe  er  is  ime,  er 
neme  is  mit  urkunde  na  des  lands  rechte,  leukent  er  is 
ime,  er  trnlde  is  in  htthertai  mit  /hne  lihe  uf  fineti 
Upf  in  /hne  einfaren  rocke ,  mil  fime  roidcn  jchilde^ 
mit  fime  eichinkolbeti ,  mit  /ime  wiJJem  xnlett ,  mit 
/ime  ufgihuvden  kuote^  mit  alle  deme  da:^  man  zu 
kampe  begcret,  daB  ein  Franke  den  andern  fal  durch 
reicht  eins  fchaichs  u.  eins  mordes  girlitig  machen. 
Heifcht  er  nach  der  rede  urlaub  vom  richter,  fo  ge- 
fchieht  auch  das  mit  den  worten:  da?  er  fitzen  muge  u. 
finen  fvkilt  hi  /ich  fl^ilen.  Kin  deutliclies  bild  alter 
frftnkifcher  rechtslitte.  Bei  der  nau»entlirhen  vorladong 
des  mOrders  muite  fich  der  fchultheia  auf  die  bank 
flcUeny  ebenfo  wenn  er  ihm,  auf  dreimalige  ladung 
und  nicht  erfcheinung,  feiii  landrecht  abnrtheilte:  in- 
kummet  er  uf  den  leften  dag  iiit,  fo  bait  er  /*»  rerlu  m. 
/\nt  ere  verloren  u.  enmag  fich  nummermer  verant- 
werten. 


2.  Blickender  /chein.  z\\  jeder  verurtheilung  eines  ver- 
brechers  forderte  man  eins  von  dreien,  entw.  gichtigen 
jnund  (eingelUndnis)  oder  handhafte  that  (betretung  tiber 
iiuffethat)   Oder  blickenden  fchein    (vorzeigung  des  corpus 
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hand  were,     wenn   de  hand   dar  is,   de  Lecht  he  up  ein 

blot  fwetf  u.  fchriet  over  den  deder  u.  Gne  htilper 

und  lecht  de  hant  int  gerichte.  bei  der  fohne  nmfl  der 
thftter  die  hand  eu  der  kule  (gruft)  tragm.  Rugian. 
tit.  19.  22.  Dama  queraen  des  doden  \Tund  mit  der 
hand  unde  beiden  gericbt  over  de  beclageden  unde  wol- 
den  dat  fe  i'ek  utheyn  (reinigen)  fcholden  over  de  A)- 
den  hand  ein  iowelk  fulffevede.  Goflar.  rechtfchr.  b. 
Bruns  p.  243.  Darna  fchullen  fe  de  hant  to  grave 
hriugen.  urk,  a.  1501  in  Wigands  archiv  1.  4,  111.  vgl. 
ftat.  ifenae.  a.  1283  (Paulini  ann.  ifen.  p.  59.)  Hat.  mul- 
huf.  (Grashof  orig.  mulh.  p.  232)  pro  excel  1,384.  390. 
417.  418.  lui  Reineke  de  vos  1,  4  tragen  hane  die  er- 
nwrdete  henne  auf  einer  bahre  vor  gericht,  wach  und 
we  rufend;  2,  1  bringt  ein  vogel  fedem  von  feinem  ge- 
todteten  weibe  als  wahrzeichen  vor  gericbt.  Eine  merk- 
wUrdige  Ilelle  bei  Fellus  f.  v.  membnim  lehrt  auch 
libereinftimmung  alti'umifcher  fitte :  niembrum  ahfcindi 
mortuo  dicebatiir,  cum  digitv.-i  ejus  decidebatur,  ad  quod 
fervafum  jufta  fierent  reliquo  corpore  combuilo. 

rV.  VcrurDieilung,  einem  verbrecber  fchwere  (Irafe 
zuerkennen  hieB  ihn  verzablen,  ahd.  firsellan,  altf.  far- 
tellan  (Haltaus  1916);  ahd.  firttwman,  altf.  fardomjan; 
ahd.  firwd7/in,  mhd.  verwa^en ;  ahd.  firtuon ,  altf.  far- 
duan;  ahd.  firfcallan  (ze  tode  verfcalten-  N.  Bth.  28); 
goth.  gavargjan  (oben  f.  73.*).  Der  verui'theiUe  hiefl 
fireaJt,  firtmmii  ^  Imcd7,an,  firtdn,  auch  wohl  iirgri- 
fan  (altf.  fargripan.)  Lctzteres  vielleicbt,  weil  das  ur- 
theil  mit  mund  und  hand  ^  mit  eunge  und  fingern  gc- 
fftllt  wurde.  Die  fcboffen  hdben  dabei  ihre  finger  auf^ 
verzellen  mit  fingern  u.  rait  zungen,  verzellen  uf  Qnen 
hals.  Freiburger  Itadtr.  cap.  5.;  uf  dem  gerichte  mit  der 
freier  hant  versalt  werden.  Beltlieinier  w. ;  auch  als 
dicke  alfi  raan  vireelens  not  hat,  fo  fal  der  greve  mit 
ime  brengen  die  frie  hant  (freie  mannner  zur  urtheils- 
findung?  oder  den  fcbarfrichter?)  uf  line  koll.  Mlinfter- 
meienf.  w.  Ebcnfo  mufte  auch  die  anfhebung  der  bann- 
itrafe  (der  verfeflung)  unter  der  namlichen  fonu  ge- 
fcbehen:  fo  fal  ime  die  richtere  u,  dat  lant  ut  laten  mit 
vingere  u.  mif  tungt^i ,  als  man  ine  in  die  vellinge 
dedp,  Sfp.  2,  4.  Verurtheihings/ortwe??!  find  oben  f.  40. 
41  mitgetheilt.  Ein  verurtheiiter  mann  verlor  das  recht, 
einen  andern  freien  zu  belangen:  wir  Adolf  von  gottes 
genaden  rcimifch  ktlnig  allewege  ein  merer  kunden  an 
Grinim'fi  D.  E.  A.    S.  Aung.  K  k  k 
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Icnergen  filr  bhit  mid  lialsgerkht  vora  gewuhnlicheii 
fronboten  in  civilfachen.  Ich  finde  auch  die  benennuug 
tvliega^re  Bail.  121,  21.  125,  33;  fchiirphcere  Martina 
58*  (von  fchUrfen,  cudere,  ignem  excudere  Iw.  3905. 
N.  28,  11.  der  den  holzhaufen  zuin  verbrennen  an- 
fteckt?);  haher  (fufpenfor)  MS.  2,  1^  2''  Haltaus  780. 
Stenipfel  mit  finem  fwerte  breit  MS.  2,  2*"  mag  des  ei- 
fenacher  henkers  eigenname  fein.  auch  Job.  Rote  fa^t: 
(lemphele,  aifo  hie^  zu  deme  male  der  fenier;  ilampf 
(pila)  ill  kein  peinlicbes  geratb.  JUngere  namen  Qnd 
henJceTj  diebhenker^  nachrichter ,  Icharfrichtcr ,  fiocker 
(ilockknecht,  der  in  den  (lock  fetzt;  im  miinilerineienf. 
w.  beiflt  es:  und  lal  der  grefe  einen  jiuckcr  mit  ime 
brengen  uf  fine  koft,  uf  da?  man  dem  lande  von  dem 
milTeletigen  menfcbeii  richte);  nieifter,  meiller  Peter 
(Job.  MUller  Schweiz  5,  198.  322J,  meiller  HemmerLin, 
angftmann. 

Weil  aber  zu  fchergen  und  gerichtsdienem  unfreie 
leute  genonunen  werden  konnten,  aifo  die  hinrichtung 
in  knechiijche  hande  zu  fallen  pdegte  (vgl.  Calonius 
p.  85),  well  es  naturlicliem  geftihl  widerllrebte,  daB  fich 
ein  menfch  dazu  hergab  und  gleiclilam  fein  gefchaft  dar- 
aus  macbte,  andere  ums  leben  zu  bringen;  fo  trennte 
Qcb  mit  der  zeit  das  ami  des  henkers  von  dem  des 
gerichtsboten  und  jenes  fank  in  nicht  ungerechte  ver- 
achtung.  Jede  itrafe,  die  der  henker  vollzog,  verun- 
ehrte,  jede  bertihrung  von  feiner  hand  befchimpfte;  der 
hurenfon  der  henker  heiSt  es  in  den  augsb.  Hat.  O^'alch 
4,  101.)  man  mied  feinen  umgang,  bei  der  austheiluug 
des  abendmals  multe  er  zu  allerletzt  nehmen.  Nur  m 
nothfidlen^  wenn  der  fcharfrichter  mangelte,  oder  nicht 
allein  fertig  werden  konnte,  trat  die  verhindlicMeit  der 
gemeinde  hervor,  hilfe  zu  leiilen  und  fie  mulle  alsdann 
fOrmlich  von  ihrem  richter  aufgefordert  werden.  als  ein 
pferdedieb  gehangen  werden  follte  und  Bafel  den  henker 
nicht  leilicn  xcoUtc,  haben  alle  Prateler  hand  anlegen 
mUfien,  denfelben  inner  dem  etter  an  cineni  nttfibaum 
aufzukniipfen.  ausfage  eines  100  jahr.  mannes  von  Pra- 
telen,  a.  1458  (Joh.  MUller  4,  400.)  Item  wir  weifen, 
wann  von  nothen  ill,  galgen,  leiter  u.  rftder  aufzurich- 
ten ,  fo  foil  der  nachnchier  am  erJlen ,  nach  ihme  der 
wafcnmeifler  angreifen,  daniach  der  centgraf  im  na- 
men unfers  gn.  b.  mit  anlegung  der  liande  denen  cetii- 
mannern  befehlen,    dafi   fie   mit  angreifen  u.   folch   ge- 
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den  tAg  der  anibtman  den  misthater  richten  wil  u.  wan 
man  in  gericht  hait,  fo  mag  mallicli  feinen  wepr  gain. 
Polcher  w.  Zavreilen  wird  es  als  altes  vonecht  der 
gemeinde  dargeitellt.  ficb  durch  felbllexecution  der  fonn- 
lidikeit  des  landgoricbts  ilbrrbcben  zn  diirfen :  das  dorf 
Wiefenbninn  in  Franken,  amts  Cadel ,  hat  aus  alter 
gewobnheit  das  recht,  dafi  defTeii  inwobner  eineii  dieb 
dem  landgericht  nicht  einliefeni  diirfen ,  fundern  ihn 
an  eincn  baum  aufliangen  n.  alk  imvoJmcr  millien  da- 
bei  an  den  flrick  greifefu  Abele  gericbtshilndel  2.  nr. 
105.  Bekennet  er  dann,  fo  ftlhret  man  ihn  aus  zu  dem 
gerirht  auf  den  berg  genai\t  Exenbuwel,  alsda  foil  ein 
fteil  (lehen  mit  einein  arm,  dann  M\  dio  gcmeinde  dem 
miiTethatigen  den  fcblopf  in  den  bals  thun,  unter  einem 
mantel  (capite  operto)  u.  das  fdl  gnigt  tt.  gcnmnlich 
zufammen  iiher  riehm  u.  das  feil  uui  den  pal  winden, 
der  unterm  feile  (Heile?)  ftehen  fol  n.  alJ'o  den  miile- 
tbfttigen  wiirgen  laBen.  wannebr  aber  die  gemeind  nicht 
felbft  handthatig  gem  wird ,  mUBen  fie  zu  Echtemach 
erwerhon,  daB  auf  ibre  koilen  der  frharf'richiir  ihnen 
ihrentwegen  richte.  DreiBer  w.  Und  is  dit  antiquitns 
gewell  u.  in  Jutland  u.  Ripen  under  1*0  jahre ,  dat  mm 
keen  fronrichter  gehnif,  den  gebundenen  deef  up  ee- 
nen  flccke,  de  uppe  des  wagen  ledder  gelegt  gewell  is, 
de  deef  uprichtig  llaende  geilellet  is  und  de  bundr  (co- 
lon!), fo  ebrae  gegrepen ,  ehm  dem  deef  dat  ftncJc 
utnmc  den  hols  ieggen^  und  ein  icder  hardesfnan  dat 
flrick  anriJreH  miiten,  und  is  fall  an  dat  holt  gemakket 
n.  hebben  io  jedc  u.  alle  erdenfodekens  und  ileene  ge- 
namen,  up  de  peerde,  fo  vorn  wagen  llunden  und  den 
galgen  gef5ret  hadden,  gewoi^pen,  dat  de  peerde  mit 
den  wagen  weggegahn  u,  de  deef  alfo  behangen  bleven 
is.  Blafms  Eckenberger  zum  flensburger  r.  (AVellphalen 
mon.  ined.  4,  1937.) 

An  einigen  orten  (z.  b.  in  ReutUngen)  wurde  dem  wt- 
terften  fchoffen^  an  andevn  (z.  b.  in  frankifchen  gegen- 
den)  dem  jUngfien  ehemannr.  die  hinrichtung  aiifgetra- 
gen:  de  de  jtingHe  fi  in  der  boelfchaft  to  echte.    Hat.  fon- 


fffiti  a.  Ici/'fhn.  darauf  dei*  tenner  von  Licbt  im  tear/  litzet.  dar- 
bringeD  n.  Oellon ,  aiich  den  minthUtigtn  men/chen  .  To  oincr  vnm 
hoehgeriehi  (ibfHlU  VOD  Hand  an  hegrabrn  u.  tottr  tier  letzU  dazn 
iftmmt  foil  ihn  in  the  kauU  tcerfen.  Wehner  f,  t.  Iiochgoricht. 
Uan  vg'l.  Auch  nreUeubeimer  w.  §.  50-53. 
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/tarn  J  imllus  euxu  de  ecclefla  per  Tiolentiaiu  expellerc 
praefomat,  fed  pacem  habeai  usqite  dum  ad  placitwn 
praejentetur  et  propter  honorem  dei  fanctoinimque  ip- 
Qus  eccl.  reverentiam  concedatur  ei  vita  et  omnia  mem- 
bra, eniendet  autem  caufam  in  quantum  potuerit  et  ei 
fuerit  judicatuin.  Georg.  57**;  reum  confugientmn  ad 
ecclefiam  nemo  abllrahere  audeat  neque  inde  donare  ad 
poenam  vel  ad  mortem,  ut  honor  dei  fanctorum  ejus 
confervetur.  fed  rectores  eccleliarnm  paceui  et  vitani  ac 
membra  eis  obtinere  Iludeant,  tamen  legitime  compo- 
nant,  quod  inique  fecerunt.  Georg.  1444;  fi  quis  vim  a 
perfet'ntoribus  palTus  fuerit  fufcipiatur,  et  requiem  inve- 
niat,  ad  quamcunquc  ecclefiam  venerit.  Georg,  1520;  ut 
eos  timoris  neceffitas  non  conflringat  circa  altaria  ma- 
jiere  et  loca  veneratioiie  digna  poHuere,  depo/Uis  armis 
qui  fngerint.  quod  fi  non  depofuerint,  fciant  fe  arma- 
torum  viribuB  extrahendos.  et  quicunque  eos  de  porti- 
dbus  et  de  atriis  et  de  hortuUs,  de  hahieis  vel  de 
adjacBfitm  eeclefiarum  abllrahere  praefumpferit ,  ca- 
piic  puniatur.  Georg.  1652.  Alfo  nicht  bloB  die  kir- 
chen,  fchon  ihre  vorhofe  and  garten  retteten  den  verfolg- 
ten,  aber  feine  wafFen  follte  er  niederlegen  und  keine 
nahrung  empfangen,  fo  daft  I'ein  aufenthalt  in  den  hei- 
ligen  mauern  nidii  vim  !anger  dauer  fein  konnte.  Audi 
die  fpateren  bei  Ilaltaus  41>8.  499  angezognen  beifpiele 
letzen  keine  frilt  nach  tagen,  wohl  aber  thun  dies  die 
augsb.  Hat.:  da?,  cloflet'  ze  f.  Ulrich  hat  da^  rebt,  wa:; 
ein  man  tuot,  der  da  getioiien  kumt,  aU  er  uf  dk  gred 
htmt^  fo  fol  er  fride  haben  u.  hat  da?  cloller  in  gewalt 
ze  behalten  dri  tage.  Walch  4.  33.  *)  Hier  nocli  an- 
dere  belege  ohne  zeitbellimmung:  fwenne  ieraen  den 
anderen  ze  tode  flug  oder  in  wundete,  da8  man  deme 
nnmme    nachvolgete    denne    unze    an    des    fpittals   tor, 


*)  kaifer  Albert  boftHtigte  1299  dem  erxbiich,  v.  C0ln  daa 
reoht,  jedem  im  berzofftbum  WeAphalen  zum  tod  Terurtbeilten 
aaS  Jecht  wochen  das  leowi  zu  fri/len.  Rindl.  3,  261.  eine  cOlui- 
fchcr,  des  mords  eingenfindiger,  uiiaii>tirial  wurde  in  die  gewalt 
doe  erzbifcbofi  gegebea,  mu^e  fleta  im  gefolgc  bleiben,  darfte 
aber  nicbt  vor  feinen  augea  erfcbeinen:  poaquam  occifor  in 
poteftatem  domici  judicatus  eO ,  I'equetur  dominam  ruum  omni 
tempore,  quocuDque  dominas  ierit  cum  tribm  equituris  et  duo- 
bua  fervis,  ita  quod  duUo  tempore  Te  conrpectui  domini  I'ui 
rponte  oaeodat,  nift  forte  infcienter  vel  in  via,  ubi  dominuB  ex 
inopinaio  per  viam,  qtiam  venit,  fubito  revertitur.  victualia  et 
ptbnlam  Gbi  et  duobna  fervis  AiiB  curia  ei  providebit.  Ctilner 
dienltmannenrecht.     Kindl.  3,  73. 
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3.  es  gab  aber  beinahe  allerwarts  in  Deutfcblaiid  noch 
belliinmte  orter,  auf  deren  ginind  und  boden  der  flticb- 
tige  verbrecher  ficher  war ,  ohne  dafi  Tie  gerade  von 
kirche  oder  kOnig  abhiengen;  gewohnlich  eimelne  hofe, 
freihoftj  fronhofe,  zuweilen  gewilTe  hdufcr ,  acker  und 
ydrien,  Dergleichen  llatten,  inuR  man  wohl  annehinen, 
klebte  im  voLksglauben  die  eigenfchaft  eines  afjls 
feit  unvordenklichen  jahren  an;  iie  rtthrte  vielleicht 
noch  aus  dem  heidenthuni  lier  und  war  ungellort  beibe- 
balten,  oft  aucb  von  kdnigen  und  fihUen  beilAtigt 
worden.  Dife  mi'dm  und  ouch  der  garte  bant  da? 
reht,  fwer  drin  enirimui,  den  fol  nieman  dm?  nemen 
Ane  geribte.  Hanfeluian  nr.  43  (a.  1253);  eJl  etiara 
dictiB  civibus  (herBfeldenfibus)  cuncelTiun,  quod  fi  aliquis 
ipfonim  vel  etiani  alter  homo  aliquem  hominera  occiderit 
aut  in  eo  gi'aveni  fecerit  laelionem  et  idem  percuiTor 
feu  laefor  ad  aliquam  aream,  quae  vronehobillat  nuncupa- 
tur,  confwjerii  et  fe  recepeiit  in  eiidom,  quod  luillus 
officiiilis  nofter  vel  ipli  cives  nollri  bujusniodi  laeforem 
vel  percuiTorem  inde  extraheve  non  debeant  aut  etiam 
amovere  et  ejus  res  mobiles  vel  immobiles  diHrahi 
non  debeant.  Wenk  3.  nr.  170  (a.  12S5),  dirre  hof  {yn 
Grufenheim)  ill  alfo  gelegen  u.  gefriet  von  kungen  u.  von 
keifern,  wa^  ein  man  het  geton  ufiewendig  des  hofes, 
kamet  er  in  den  hnf,  er  fol  fride  ban  u.  fol  ime 
nieman  naclivolgen  in  ubetes  wife  in  den  liof.  wer  aber 
fo  frevel  wurde  u,  ime  nochvoigete  in  den  bof,  der  hette 
verbrochen  eime  keifer  vierzig  pfund  goldes  in  fine 
kamer  u.  mime  herren  dem  appete  line  fmacheit  a. 
Qnen  fchaden  abe  /e  rihteude  an  fine  gnade.  Schiller 
cod.  feud.  Alem.  369*^:  auch  theilteii  fie  der  hubner 
freiheit,  wo  einer  den  andern  orfchlagen  hette,  tlohe  er 
uf  der  hulten  eine  oder  uf  der  ecker  einen,  der  in  die 
huh  gehoret  f  den  jol  mentand  angreifen  weder  an 
feinem  leib  noch  an  feineut  gut,  ea  werde  dan  mil  den 
rechten  gewonnen.  Dreieicber  wildbann ;  zwei  gericht 
find  zn  alien  nngeboten  dingen  zu  Obernaula,  das  eine 
uf  den  montag  uf  dem  berge,  Td  Fal  m.  h.  von  Ziegen- 
hain  den  ilab  haben,  das  ander  gericht  uf  den  dinllag  in 
dem  dorfe,  mit  namen  in  deti  jmittcii  uf  der  friheit^  die 
von  alters  wegeii  von  beden  hern  alf>  gefrit  iind, 
es  hete  einer  hals  und  heubt  verwirkt,  tpieme  er  darin, 
er  lolde  fride  han ,  fo  fal  m.  h.  von  Mf*inze  uf  den 
egen.  tag  den  gerichtsllnb  haben.  Obernanlerw.;  fo  wei- 
fen    die    fchelTun    dem   junkern    obg.    den   hof   vor  einen 
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4.  freiitatte  auf  yericktsplaijsefi  und  in  wchnungm  der 
richier:  Item  lie  haben  auch  getheUt  u.  geweiJl,  alle 
die  well  die  freileut  zu  Lohr  find  u.  des  geriehts  da 
warten  follen ,  iiachdem  als  ihn  verbott  ill  worden ,  were 
es  dann,  das  unter  in  ein  autlauf  gefchehe ,  ob  einer  den 
andem  uberlalle  oder  wie  das  cheme ,  das  einer  oder 
mehi'  flilcbtig  werden,  fo  foil  der  freifchOff  (?)  iiffen 
jichen ,  ob  es  denifelben  noth  gefchebe ,  das  er  dariu 
gefliehen  niocbte  u.  er  dan  darin  queme,  fo  foil  ev  frid 
u.  geleid  darinne  baben  u.  ein  iglich  berr  zu  Rieneck 
das  jhar  getreulicben  vor  inen  tbeidingen ,  ob  er  das 
zu  ricbtung  bringen  mocbt  u.  foil  das  tlmn  alien  rae- 
niglicben ,  mag  ers  dan  nit  gericbten ,  fo  fol  er  den- 
felben  geleiden  ein  nteil  von  der  Halt  obn  fcbaden ,  ob 
ers  begerte,  obngeverde.  aucb  baben  fie  getbeilt,  ob  es 
wer  das  ein  edelniann  in  die  freibeit  alfo  quern ,  der  bat 
diefelben  recbt  u.  foil  ein  b.  z,  R.  einen  wonat  teglich 
unib  in  tbeidingen.  Rienecker  w.  Item  der  fchoffm 
heufh'  u.  kofc  follen  auch  frei  fein,  als  das  berkommeii 
ill  u.  fchlegt  einer  den  andern  zu  tode,  fo  fpriibt  man 
den  freunden  das  blut  u.  den  berren  das  gut  u.  man 
foil  die  facbe  zuin  binterlkn  jargerichtstage  verteidigen 
mit  bcider  berren  wifien  u.  willen  uf  das  lengfti  u.  dar- 
nach  nit  mebr.  und  der  todfcbleger  ifi  ficlur  in  eijies 
jedefi  fckoffeii  has  oder  hove,  vier  tvochen  u.  a  ween  (age 
(zweimal  14  nacbtj  u.  kompt  er  i>ier  jchritt  iiber  die /Iraff 
u,  wieder  in  das  fchoffmhus ,  fo  bat  er  aber  vier  wocben 
u.  zween  tage  freibeit.  Bircbheimer  w.  Afyle  diefer  gat- 
tung  fcheinen  fich  befonders  in  den  fogenannten  freige- 
richien  (oben  f,  829) .  die  von  keiner  fUrAlichen  gewalt 
abbangig  waren,  zu  tinden. 

b,  in  einigeu  gegenden  wurde  der  bausfriede  fo  heilig 
geacbtet,  da&  fogar  in  leinem  vignm  haus  oder  dem 
des  nachbars  der  miHetbater  nicht  verfolgt  werden 
du r f te .  qui  b omin em  propter  f aidani  in  propria  dome 
Occident ,  capite  puniatur.  1.  Saxon.  3,  4 ;  fwer  den  an- 
dem jaget  mit  gewafneter  bant  in  eincs  mannes  kus^ 
wes  da/^  ill ,  lleliet  er  nach  im  in  das;  biftal  oder  in 
die  tiir  oder  in  da?  drifcufel  oder  in  da/,  iibertflr,  der 
bat  den  virt  gebeimfuocbet ,  loufet  er  aber  bin  Ober 
da?^  drilcufclf  fo  hat  er  den  wii*t  vil  fere  geheimfuo- 
chet.  augsb.  Hat.  art,.  184. ;  ein  raordcr  foil  in  feinetn 
und  feines  nachbars  hauffi  tfier  wocheti  frill  haben.  Kopp 
nr.  11  (a.  1264)  nr.  3.  (a.  1482.) 
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meos  poteiites  Tlior  et  Othan:  in  der  chriftlichen  zeit 
war  es  verwtinrchungsformel :  far|)U  til  Odins  t  Odinn 
eigi  picl  Bartholin  1.  c.  und  Geijer  Sv.  hafd.  1,  267. 
Aus  der  fachf.  abrenuntiationsfonnel  lafit  fich  vieileicht 
folgem ,  daB  in  Sachfen  bei  Thitnar ,  Wodeti  und  dem 
Sckxndt*)  eide  gethun  wurden,  in  Hochdeutl'chland  bei 
Donar  und  Wuotan;  den  chriften  blieb  der  fluch  bei 
Donners  wetter!  wie  man  wohl  die  verderbte  fonnel 
donnerwetter**)!  auslegen  muB.  Slaven  fchwuren  bei 
Ferun,  Litthauer  bei  Ferkunas,  gleiclifalls  dem  gott  des 
donners.  Die  chriftlichen  eide  wurden  bei  Oott,  gewohn- 
lich  aber  auch  bei  /cinen  heUigen  abgellattet  (oben  f.  50. 
51.52);  die  tausdrticke:  fo  mir  gotthelfe!  verktirzt /awwtr 
got!  Oder  blofl  fammir^  lentmir!  auch  fehnir^  jlcmmir!  =: 
f^  helfe  mir!  gl.  Doc.  234»  vgl.  Lachra.  ausw.  292.  293.) 
lind  ganz  die  heidnifchen:  hialpi  mer  jm  Freyr!  nftinlich 
gott  wurde  angetleht,  dem  reditfchworenden  zu  helfen, 
dem  meineidigen  nicht  zu  helfen.  mit  den  worten:  in 
kotes  minnal  (pour  lamour  de  dieu)  hebt  der  benihmte 
fchwur  von  842  an.  Es  konnte  aber  im  heidentlmm  nach 
den  veranlaliungen  bei  jedem  einzelnen  der  geringeni 
gotter,  To  wie  ini  chriillichen  mittelalter  bei  jedem  einzel- 
nen  heiligen  gefchworen  werden.  Die  fpatere  gewohnheit, 
eide  im  m}gepcht  der  fonne  abzulegen  {gein  der  /unnatf 
juramentum  verfus  orientem.  Bodm.  p.  642.  mit  ufge- 
racbten  leiblicben  tingern  gem  der  Immen  fchwuren  urk. 
von  1392.  Amoldi  Nall'au  1,  227.)  konnte  lich  noch  auf 
g&ttliche  verehrung  der  lonne  beziehen,  doch  war  die  fonne 
iQr  jegliche  gerichtshandlung  heilig  (oben  f.  815)  und 
dberfchaut  alles,  was  die  menfcben  than.  In  der  edda 
(Ssem.  248')  werden  angefiihrt  eide:  at  fol  inni  fudrhollo, 
bei  der  fftdlichen  foime, 

C.  Anruhrung,  der  fchworende  mulle,  indem  er  die  ei- 
desformel  herfagte,  einen  gegenJland  bertthi*en,  der  fich 
auf  die  angerufnen  gfitter  und  heiligen  oder  auf  die  dem 
meineid  folgende  ilrafe  bezog. 

1.  in  Scandinavien  falite  er  einen  im  tempel  bewahrten, 
vom  godi  dai'gebotnen ,  mit  opferblut  geriitheten  ring^ 
der   dem    gott   Ullr    geweiht    war ;    daher   fchworen    at 


•)  d.  i.  der  nord.  Freyr,  vgl.  QOtt.  gel.  anz.  1828.  p.  549.  550. 

**)  eioe  omnaDdliche  uDierruchung  dor  verwiioichungeD,  flilcfae 

und  betbeoeruageD    nnierer   Iprache   wilrde  maacbea  licnt  auf  die 

^eichicbte   des  eides    werfen,    kaon    aber    bier    nicht    aDgeftoUt 

Xrerden. 
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wahrfcheinlich  muHe  der  bauni  dabei  angerflhrt,  wie  erde 
uiid  gras  mat  der  hand  aufgehoben  werden.  Kein  eid, 
doch  eine  betheuerung,  die  hier  anzuftihren  ift ,  ftehet  pf. 
Chuonr.  lU**  fragm.  bell.  48»: 

ne  fcol  nu  mir  aller  thiner  erthe 

niwet  mer  werthen 

newan  alfo  ih  uffe  gehahen  mah. 

bei  heiligen  waOern ,  hrunnen ,  fliifim ,  aus  deren 
Hut  viellekht  der  fchwdrende  benetzt  und  befprengt 
wurde : 

at  eno  liofa  leiptrar  vatni 

ok  at  ftrfvolom  unnar  lleini.    Saem,  165\ 

6.  bei  heiligen  her(jeny  felfen,  fteinmy  wie  bei  dem 
eben  angefUbrten  unnar  fteinn  (Ilein  der  flut)  und  at 
Sigtys  bergi  (bei  Sigtyra  berge)  Saem.  248*.  eida  vinna 
at  enom  hvUa  helga  fleini,  SSoim.  237**.  Chrillen  be- 
rtthrten  den  aUar ,  Dncange  3,  1608.  1B09.  znweilen 
den  <ji-abltein  eines  heiligen.  Ducange  3,  1619.*)  Ver- 
mnthlich  leilleten  unfere  heidnifchen  vorfahren  auch 
eide  bei  dem  lleijihammer  oder  kdl  des  donnergotts 
(vgl.  hanimerwurf  oben  f.  64.)  Die  Romer  fchwuren  bei 
einem  likjelftein ,  wozu  lich  aber  doppelte  deutung  findet : 
lapidem  fdicem  tenebant  juraturi  per  Jovem  haec  verba 
djcentes,  fi  fciens  fallo  turn  ine  Diespiter  falva  urbe  arce- 
que  bonis  ejiciat,  uti  ego  htmc  lapidem  /  Fellus  f.  v.  lapidem. 
Qui  prior  defeat  publico  conlilio  dolo  malo ,  tu  illo  die, 
Jttptter,  populum  eum  lie  ferito,  uti  ego  hunc  porcura  hie 
hodie  feriani ,  tantoque  magis  ferito ,  quanto  niagis  potes 
poUesquc !  haec  ubi  dixit ,  porcum  /axo  jllice  percutit. 
LiviuB  lib.  1.  24. 

7.  fchworende  fratwti  legten  die  hand  auf  iln*e  bruft: 
tunc  (der  morgangeba  wegen)  liceat  illi  mulieri  jurare 
per  pectus  juum,  \.  Alam.  5G,  2;  fpfttere  gefetze  be- 
llimmen  das  nfther ,  aber  unter  einander  abweichend, 
in  Baiem  n.  Schwaben  wurde  zugleich  der  vomen  fiber 
die  fchulter  hangende  haarzopf  mit  angerilhrt:  eine  frau 
foil  ihr  morgengab  behaben  auf  ihi'e  hloQe  jsefwe  bruft 
und  auf  ihr  ze/weti  sopfe.  Augsb.  Hat.  287  (Walch  4, 
288);    auf  irn    snvain  prnPen    und  auf  irn  swain  zopf'cn. 


*)  Herodot  4,   172:  ogttiomt  tfi  xal  ftavukr  j(Qia}vTttt  {ol  NaeafiZ' 
Orimm'a  D.  U.  A.  3,  Aa«g.  LI  1 
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dern ,  zumal  den  altfranzSfifchen  von  konig  Carl,  par 
la  mote  barhe,  qui  nell  mie  men^e!  par  celle  moie  barbe, 
qui  me  pent  an  mentont  p.  c.  m.  b.  dont  nob*  font  li 
flocon)  par  ma  barbe  tiorie!  p.  c.  m.  b.  de  blanc  entre- 
mellte  I  Carl,  wenn  er  ztimte  und  fchwur,  griff  an  feinen 
bart,  pf.  Chuoiir.  119»: 

Karl  zomete  harte 

mit  ufgevangenme  barte.*) 
fmn  tnir  min  hart!  Reinh.  fuhs  1555.  (em  nitr  tidn 
hart!  MS.  2,  227^.  Bekanntlicb  herfcht  der  gebrauch 
noch  jetzt  im  morgenland.  Eine  abart  diefes  fchwars 
war  der  hdm  harte  des  voters ,  by  my  fader  kin !  C. 
T.  9389.  16297  (von  Tyrwhitt  falTch  durch  kindred  er- 
klftrt)  wie  by  my  fathers  foult  Man  fchwur  auch  bei 
andern  gliedem,  befonders  den  augen:  par  les  iauz  de 
ma  tefte!  bl  alien  finen  lideti  Iweru.  Emil  4151.  fam 
mir  min  Up!  Reinh.  fuhs.  1220.  1780. 

10.  bei  dem  gewand  und  rocl'/cho/J  legten  die  Friefen 
geringere  eide,  bei  dem  heilthum  wicbtigere  ab:  fi  fer- 
\'us  rem  magnam  quaiulibet  furaffe  dicatur  vel  noxam 
grandem  perpetralTe ,  dominus  ejus  in  reliqtiiis  fancto- 
rum  pro  hac  re  jurare  debet ;  fi  vero  de  niinoribus  far- 
tis  et  noxia  a  fervo  perpetratis  fuerit  inteq)ellatus,  in 
velliniento  vel  pecunia  jurare  poterit  I.  Frif.  12.  Wie 
vorhin  gezeigt  wurde,  das  fwara  on  finre  g^a;  vgl.  oben 
f.  159. 

11.  fchwUre  und  gelUbde  mit  angeriihrtem  flab  des  rich- 
ters  (oben  f.  135.)  Bei  den  Grieclien  benllirten  kOnige 
und  ricbter  ibren  flab  ^  wenn  wie  feierlich  fchwuren ,  vgl. 
die  fchone  formel  II.  1,  233-39.  Und  wie  die  krieger 
ihr  fcliwert ,  fo  fafiten  andere  leute  ihr  eigenthtimliches 
gerath  an,  fuhrieute  ein  rad^  reiter  den  fleigbiujel^  fcbiffer 
den  rand  des  fchiffs:  fo  is  di  fcipman  nyer  (naher)  mit 
eene  ede  wr  fines  fcippes  boerd  to  riuchtane.  Wiarda 
frief.  wb.  p.  105.  vgl.  Dreyer  mifcell.  111.  Im  Norden 
krieger  ihi^en  /child,  reiter  des  pferdes  bt*g:  atfldpsbordi 
ok  at  fkialdar  rond,  at  mars  boegi  ok  at  msekis  egg. 
Saem.  136^ 

12.  zuweilen  beiiihrte  der  fchworende  nicht  feinen  eig- 
nen  leib  und  feine   glieder,    fondem   die  des  gegefiiheiU^ 


*)  r.  dM  Ht«1kupf«r. 
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at  taka  eiiiii  <j6U  ok  fkyldi  ala  hann  ok  gefa  Freyju  til 
&rb6tar,  i  upphafi  manadar  pefs  er  februarius  heitir,  ]ia 
rkyldi  blot  hafa  til  farraeldar.  Heidrekr  kongi*  blotadi 
Frey  |)ann  golt  .  .  .  kolludu  |>eir  hatin  fvn  helgann,  at 
yfir  hatis  buril  fkyldi  dceina  oil  (Inr  iiiul  ok  fkyldi  f>eini 
gelti  bifita  at  lonarblOti.  jola  aptan  fkyldi  leida  f6nur</olt 
inn  i  holl ,  kggja  menn  /a  hendr  yfir  burft  hans  ok 
ftrengja  heit.  koriKr  lagdi  bond  fina  a  hofud  geltinum; 
ok  Bttra  «  bttrll     Hervararfaga  cap.  14.  p.  124. 

/J.  init  diefem  nordifchen  eber  verbinde  ich  den  pfan, 
dcr  ziir  rilterzeit  in  Frankreich  fiir  dns  feierlichfte  ge- 
ricbt  gebalten  wurde  und  bei  welcbum  ganz  auf  diefelbe 
weife  gelUbde  erfolgten.  Die  deutfchen  gedichte  des 
niittelalters  gedenken  diefer  fitte  nirgends*);  fie  fcbeint 
aber  Ui  uralt.  daft  lie  wohl  frilnkifcben  urfprungs  fein 
kciiinte.  in  wekher  beziehung  es  befonders  wichtig 
ware,  jene  flelle  des  concils  von  Orleans  (f.  900)  auf  Re 
zu  deuten.  Dcr  konig  felbll  oder  der  geehrteite  ritter 
zerlegte  den  aufgetnignen  pfau ,  erh(»b  fich  und  that, 
die  hand  auf  den  vogel  gelegt ,  irgend  ein  kiihncs  ge- 
Itlbde,  dami  reichte  er  die  fchliflel  welter  und  jeder,  der 
fie  empfieng,  leidete  ein  ahnbclics;  das  biefi  le  v(^c(f  du 
paon.  vgl.  S.  Palaye  de  I'anc.  thev.  I,  184.  187.  244. 
246.  3,  394.  and  Legi'and  vie  priv^e  des  frangois  1,  3G5- 
367.  Auch  im  prolog  zur  fortf.  der  C.  T.  heiiit  es  z.  452; 
I  make  a  voive  to  the  pecock. 

t,  in  England  koraraen  gelilbde  bei  fchwdnen  vor:  allati 
font  in  ponipatica  gloria  duo  vygni  vel  olores  ante  re- 
gein,  phalerati  retibiis  aureis  vel  fillulis  deauratis,  de- 
fiderabile  fpectaculum  intuentibus.  quibus  vifis  rex 
(Eduard  I.  a.  1306)  votum  rovif  deo  coeli  et  cygnis, 
fe  proficifci  in  Scotiam,  mortem  Johannis  Comyn  et  fi- 
dem  laefam  Scotomm  vimis  five  mortuus  \indicatunis. 
Matthaeus  weftmonaft.  p.  454.  Und  aus  einer  hf.  zieht 
Tyrwbitt  f.  v.  ale  and  bred  folgende  zeile  an:  tbat  ye 
had  voxcit  fo  the  fwan.  Eines  reige^geliibdes  (veu8 
du  hairon)  unter  Eduard  3.  a.  1338  gedenkt  S.  Palaye 
nach  einem  alten  gedicht  umllandlich. 


*)  bloR  des  pfauenbratenB.  Wb.  2.  61";  viclloicht  winl  im 
deutichen  Laneilot  da8  gulabde,  wic  izn  franECnrcben  roiiiHn 
ereiihlt. 
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vingheren  u.  ^e/iarerfcw  eiden.  Haberl.  anal.  353  (a.  1385) 
357  (a,  1386) ;  mit  opgerichteden  vinghern  geftavedes 
edes.  Wigand  feme  566  (a.  1486.)  Andere  belege  bei 
Haltaus  1718.  Frieiii'ch:  di  aeiga  fcliil  him  dine  ed /lovia. 
Fw.  94;  altn.  fverja  eptir  hana  eidftaf.    Gulal>.  200. 

2.  Schwdren  des  eids.  es  gefohah  mit  mund  und  hand: 
a,  mit  mund.  die  formel  muJte  laut  und  vernehmlich 
nachgefprochen  werden.  der  fchwiirende  durfte  nicht 
zittem,  wanken,  llottern  (jlmmpeln.  Bodin.  637.  660.) 
eit  nemen  bi  frone  reht,  hit  mit  fchalle.    LI".  1,  206. 

^.  mit  hand,  d.  h.  der  rerhten ,  wnrde  der  heilige  ge- 
genfland  angeriihrt.  Dainira  lautete  auch  eine  formel : 
fam  mir  mln  xelwiu  hanff  fragm.  bell.  1940.  danim 
ichwiirt  die  hand  und  wird  meineidig.  Nib.  562.  563. 
(oben  f.  140);  Sifrit  zem  eide  hot  die  hanf.  Nib.  803,  1. 
Gewohnlich  legten  aber  mflnner  niir  die  iswei  vorder- 
finger  ihrer  rechten  hand  anf  (oben  f.  141);  lich  bere- 
den,  fich  entflahen  mit  linen  stvein  fingem.  Walch.  4, 
124.  182.  198.  Da  es  haufig  bloB  heiBt:  mit  aiifge- 
richteten ,  aufgoeckten  y  aufgehobcnen  tingeni ,  foUte 
man  folgern ,  daB  fie  nicht  inimer  aufgdegt  warden, 
Fondern  nur  an})or  gehalten?  wie  heut  r.w  tflge,  nach- 
dem  der  gebrauch  der  reliquien  aufgehort  hat,  bei  uns 
gefchworen  wird.  Vennuthlich  Hand  aber  die  keffe  in 
der  hohe  und  ein  bieten  oder  aufrichten  der  finger 
nmlle  dem  autiegen  u.  berUhren  vorausgehen. 

y.  im  raittelalter  pflegte  der  fchworende  waffcn,  helm 
oder  hut  vorher  nieder  oh  legen  und  zu  knien,  de 
tttge  legt  af  fine  were  u.  lecht  finen  hoed,  kagel  eder 
bonit  int  gericht  u.  hevet  up  den  rechtem  arm  mit  utge- 
Ilrekeden  twen  fingern.    Rugian.  28. 

3.  ort  der  eidesalAage  war  die  (telle ,  wo  das  anzu- 
ilihrende  heilthum  fich  befand,  wenn  es  unbeweglich 
war.  Wurde  hingegen  bei  einer  beweglichen  fache  oder 
einer,  die  der  fchwdrende  und  I'ein  widerfacher  an  fich 
tnig,  gefchworen;  To  gefchah  der  eid  in  dem  ring,  ror 
gericht  (z.  b.  Nib.  802,  4),  zu  chriJllicher  zeit  meilt 
vor  dem  altar  in  kirchen  und  capellen,  vgl.  Rogge  174. 
175;  der  ripuarifche  harahus  (oben  f.  794)  braucht  nicht 
gerade  chriftl.  kirche  zu  fein.  Auch  fcheint  man  wohl 
den  reliqiiienkailen  vor  gericht  gelragen  zu  haben,  in 
einem  bilde  des  herforder  rechtsbuches  fteht  er  neben 
dem  fchwerl  aul  der  gerichlatafel.    Wigands  arcbiv  2,  7. 
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kampf  kominen  lalien;  er  veitrat  (verfcblag)  jenem  die 
kirchthiir  oder  zog  ihm  die  hand  votn  altar  herab: 
quod  fi  ille,  qui  caufara  fequitnr,  ntantim  cancellarii  de 
aUari  trazerii  aiit  ante  ollium  bafdicae  inanuni  po- 
fuerit,  tunc  ambo  conftringantur,  ut  fe  fuper  14  nodes 
aut  40  ante  regem  repraefentare  Itudeant  i)ugiiaturi.  1. 
rip.  59,  4 ;  quod  li  ei  facramentum  de  manu  is,  cui  ju- 
randum  ell,  trtllere  voluerit,  anteqiuim  ecdefiam  ingref- 
diatur^  illi  qui  facrainentum  audire  juffi  funt,  conte- 
ilentur,  fe  nolle  lacramenta  percipere,  et  non  permitta- 
tur  is,  qui  juraturus  erat,  poll  lianc  vocem  facr.  prae- 
ilare,  fed  Tint  .  .  .  dei  judicio  comniiitendi.  I.  burg.  8,  2. 
vgl.  Rogge  p.  182.  So  dnrfte  im  niittelalter  ein  fcbwo- 
ren  wollender  durch  den  ahgehaUm  werden,  der  felbll 
einen  (larkereii  eid  ablegen  kann;  zu  Sfp.  3,  32  Ilellt 
der  bildner  anfchaolich  vor,  wie  der  angefprochene  die 
liand  des  anfprechenden  heim  niedersieht,  und  fich 
erbietet  felbQebente  zu  Tchworen.  Kopps  bild.  I,  96. 
Der  zum  heerfchild  geborne  zeuge  leidet  nicht,  dal5  dev 
geringere  fchwdie.  ebendaf.  1,  64.  fi.*).  Endlich  (land  es 
dem  richter  zu,  den  eid  zu  hintertreiben,  wenn  ver- 
dacht  des  tneineids  entfprungen  war:  weifi  der  richter, 
dafi  einer  meineid  fchworen  will,  f<»  herpiff  er  felbll 
oder  durch  feine  diener  dem  fchwOren  wollenden  die 
hand  iiher  dem  Jcopfe.  Rugian.  53.  Conrad  Winter  von 
Hattenheim  had  gefreget,  er  fulde  eirae  eine  unfchuld 
dun  und  hette  linen  ftcbir  beflalt  und  iine  elien  u.  trinken 
danunb  gegeben  u.  alfe  ime  der  jlehir  die  fuind  ufge- 
lacht,  u.  ime  i>i4r/prach,  fo  ^ochfe  der  ftebir  i«fc  die 
hafit  nf  u.  Fahen  das  til  lude;  dargein  fragete  Bn  wi- 
derfach*  fint  der  zid  er  nit  getan  hette,  alfe  er  fich  vir- 
mefien  hette  u.  die  hand  von  den  hilgen  getan  hette, 
obe  er  in  icht  irfolgt  u.  irgangen  hette?  des  wart  ge- 
wifet,  ja.    Eltviller  fchiipfenb.  b,  Bodm.  p.  644  (a.  1373.) 

Strafe  des  eidbmchs  und  falfcben  zeugnifles  war  ahhaue^t 
der  raeineidigen  hand  (oben  f.  707)  oder  noch  eine  har- 
tere.  de  older  feden,  man  morhte  en  (den  meineidigen) 
Jxwen  aUe  deve  hetigen,  Rugian.  53.  Sagen  erzAhlen, 
daB  dem  falfchfchw5renden  die  finger  erfchwavzten, 
daB  das  heilthuni  feine  aufgelegte  hand  ergritfen  und 
fellgehalten  habe.  eine  foiche  bocca  della  verita  foil  zn 
Rom  gewelen  fein,  in  deren  ofnung  der  eidleillende  die 
hand  legcn  mufte;  fchwur  er  faUch,  fo  fchloli  lich  der 
mund   deB  Ikina   und   bifi  fk  uh.     Im  rom.   da  renard 
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wo  der  klflger  felbfechlle  und  felbneunte  fchwort,  (leigt 
die  compofition  nocli  nidit  zuiii  betrag  des  leudis.  Aht- 
eid  L  bajuv.  de  popul.  leg.  6  fcheint  mit  ahta  (curaV 
bannum?)  zufammengefetzt ,  wird  von  dem,  der  nach 
der  entfcheidung  diirch  zweikampf  neuen  (Ireit  erhebt, 
gefchworen  u.  zwar  in  ecclefia  cum  tribu8  nominatis 
facramentalibus.  Der  neueren  benennung  reimgungs- 
eid,  purgatorium,  begepet  noch  keine  ahnliche  in  den 
alten  fprachdenlanalern;  man  fagte  dafUr:  mit  side  en- 
pfueren  (oben  f.  893),  wie  agf.  Mdjan,  frief.  ledia;  feine 
unfchuld  thun  (f.  856.)  Schineid  (fcheineid)  Haltaus 
1610.  Meufela  gefchichtf.  3,  251  ift  den  worten  deut- 
licher,  als  dem  finne  nach.  Urfehde  (ui-jjUedtt)  bezeich- 
net  eigentlich  das  aufhoren,  ansfein  der  feindfchaft  (Balt- 
au8  2000.  2001),  die  fUhne,  dann  aber  auch,  weil  lie 
befchworen  zu  werden  pflegte,  den  luhneid  (jusj.  pa- 
cis)  felbfl,  endlich»  weil  nach  niedergelegter  fehde  der 
miCfelhater  haufig  das  land  rauinen  muR-e,  ein  juramen- 
tum  de  vitando  tenilorio  et  ultione  non  meditanda.  ei- 
nen  urf'Men  in  letzterer  bedeutung  heifit  einen  ver- 
banneu.  von  fiihneiden  geben  die  alteren  gefchichtsfcln*ei- 
ber  und  die  urkanden  des  mittelalters  beilpiele,  vgl. 
Greg.  tur.  am  fchluB  des  fiebenten  buchs  und  die  epiilola 
fecuritatis  bei  Bignon  form.  7. 

Das  h-iei".  dedifh  AI,  88.  90  (im  jus  vet.  fril.  dedjuru- 
mentum)  darf  man  nicht  mit  Wiarda  herleiten  aus 
thiad  (gens),  Ibndem  nur  aus  ded  (mors,  ahd.  tot,  wie 
n§d  ahd.  not)  und  es  icheint  dem  vorhin  befprochnen 
ahd.  todareit  zu  begegnen.  gefchworen  wird  der  dedeth 
immer  nach  todesfallen  und,  wie  es  fcheint,  mit  eides- 
helfern.  WithBlh  Af.  00  (infhjuramenfvm.  ib.  14,  92) 
mag  ein  auf  die  heiligen  gefcbworner  eid  fein,  der  fUr 
wichtigere  fftlle  gilt,  wahrend  in  geringern  nur  der 
rockfchofl  berUhrt  wurde  (vorhin  f.  899);  on  tha  tiv 
ihum  fueria  Af.  14.  22.  90.  91  ill  otlenbar  jurare  in  re- 
liquiis,  vielleicht  von  withe  lornm,  redimiculuni,  womit 
die  gebeine  zuf.  gebunden  waren?  fiaeth,  fiajuramett- 
turn  Af.  95.  180.  Br.  102.  109.  halte  ich  fOr  einon,  der 
auf  geld  (eine  miinze  mit  kreuzzeirhen)  abgelegt  wird, 
in  pecunui  jurare  I.  Frif.  12,  2.  BoedeUd  Fw.  94  wurde 
auf  dem  kleidfaum  gefchworen,  aber  der  name  fcheint 
vom  gegenlland  hergenommen,  den  der  eid  betraf,  bo- 
dM  ift  das  hd.  buteil.  Haltaus  203.  Fredf^d.  friedeid. 
ftthneid.     Fw.  2«it>. 
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fUgung  der  einzelnen  ait,  z.  b.  judicium  aquae  frigidae, 
judicium  crucis. 

Gottesurtheile  erforfchten  das  gei'chehene  oder  aut-h  das 
gegenwartig  rechUuilBige ,  orakel  und  aufpicien  das 
kiinftige,  doch  konnten  fie  fich  uianchmal  derfelben  mit- 
tel  bedienen,  wovon  beim  kampfurtheil  ein  beifpiel  vor- 
kommeii  wird. 

Heidnilchen  urfpinuigs  und  aus  dem  hochllen  alterthum 
fcheinen  alle  gottesurtheile ;  (ie  batten  fo  tiefe  wurzel 
im  glauben  des  volks  gefchlagen,  dafl  fie  dsts  chriiten- 
thuui'*')  und  die  fpatere  gefetzgebung  ihm  nur  allmalich 
entreifien  konnte,  anfangs  aber  und  lange  zeiten  bin- 
dnrch  duldeii  und  fogar  durch  kirdilicbe  gebrauche  hei- 


*)  Agobard,  enbifchof  von  Lion  (f  840)  fohrieb  zwel  bQcher 
ffegen  die  gottesurtheile;  einea:  liber  ad  LudoTicam  ptum  adrer- 
lua  legem  Gnndobadi  et  impia  certaiuina,  quae  per  earn  gerun- 
tar  I  das  Eweite:  contra  damnabilcm  opiDioncm  putantiuiu  divini 
jndicii  voritatem  ij/n«  \e\  aqu%$  vel  confiictu  arntorum  pateficri 
(beide  g^dr.  in  der  bibl.  max.  patr.  torn.  XIV.)  lo  letzterm 
fagl  er  u.  a.:  apparet  non  poffe  caedibuM,  ft-rro  vel  aywa  occulta* 
et  latentea  res  inveuiri.  oam  It  poireut,  ubi  eQ'eut  occultii  dei  ju- 
dicial deberet  ergo  inter  catbolicos  et  haeretiooa  tali  exonune 
Teritaa  iodagari,  Acut  quidam  fuperbus  et  nulttu  baereticns  Gun* 
dobadua  Burgundionum  rex  tentabat  expetere  a  beato  Avito  .... 
quod  fi  talibus  adinrentionibus  valereot  latentea  culpae  inreniri, 
aec  fapientia  ncc  fnpicntcB  neque  judicea  noquo  niagiftri  oITent 
neccirarii.  Wio  wcnig  fich  der  bifchof  in  die  natur  doa  dent- 
fuhea  rechta  findon  konnte,  hat  fcbon  Hoggc  p.  06  aus  oiner  an- 
dern  (telle  dea  eragedachton  buchs  gesoigt.  Agobarda  zu  vici 
beweifende  grQnde  wider  die  gotteagericbte  Gnd  aber  chrillliobor 
und  vernQnftiger,  als  der  unfinn,  weloben  etwos  fpHter  Uincmar 
voo  Rbeima  (f  882}  in  fciner  Tchrit't  de  divortio  Lotbarii  zu  ih- 
ren  gunAen  vorbringt.  Ucbcr  jenen  vorgang  swilcben  Gundo- 
badus  und  Avitus  febe  man  die  collatio  Aviti  Viennenfia  coram 
rege  Gundebaldo  adverAis  Arianoa  (dAchery  fpicil.  3,  304-306.) 
Auch  die  verius  de  Thimone  coniite  (hoi  Mcichclb.  nr.  23.  ans 
dem  Sten  jh.)  enthalten  oine  merkwQrdige  ilufierung  gegen  die 
gottesurtheile. 

Difceptamen  erat  varium  certante  tumultu, 

alter  habet  male  quod  vindicat  ulter  idem, 
cum  ferro  ferrum,  ciuu  fcutis  fcuta  repugnant, 

cum  plumbo  plumbum,  cumque  Tudes  Tudibna. 
iffnie,  atjmt  occultos  rimantur  fruftra  reatua, 

quod  ratio  prorfus  Gctile  vera  probat; 
nam  H  obitrufa  queunt  retegi  prodentibus  mn^/m, 

proditur  a  dubiia  actibun  eHe  foeus. 
haud  opua  elt  ratio,  lapientia  nulla  necefTe  ell, 

totus  in  ombiguum  lermo  loquRx  teritur. 
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wiederholun^  hatte  ein  llet-s  unheilvoller  crfolg  notli- 
\vendi|j[  den  glauben  an  ihre  rechtiualiigkeit  vertil^en 
mtiSen*)^  welcher  eben  durch  die  phantafie  genahrt 
und  fortgepttaiizt  wurde ;  wer  fich  fchuldig  fUlilte,  be- 
kannte  lieber.  als  dali  er  eine  gefahr  beftanden  Mtte, 
aus  welcher  ihn  der  itimme  feines  gewifiens  nach  keine 
h5here  macht  gerettet  haben  wtirde.  Sodann  finden  wii- 
Iclum  in  den  meillen  altellen  gefetzen  die  anwendbarkeit 
diefer  gattung  von  gottesurtheilen  auf  unfreie  einge- 
fchrankt,  grade  wie  gewilTe  harte  Ib'afen  nie  an  freien 
vollzogen  wurden.  Freie  reinigten  fich  durch  eid  und 
eideshelfer ,  unfreie  denen  ein  loldier  bewcis  verfagt 
Oder  erfchwert  war  (oben  f.  861),  giengen  zuin  gottes- 
gericht.  Unfreie  find  unllreitbar,  noch  in  fpaterer 
zeit,  unfchuldige  opfer  diel'er  rechtslitte  peworden,  da 
aber  freie  uhlnnei'  iiberliaupt  leicht  an  die  fchuld  und 
verworfenheit  der  knechte  glaubten,  konnte  der  ausgang 
der  priifung  nicht  fobald  argwohn  erregen.  **)  Das  glei- 
che  gilt  von  uiftnnern,  die  keine  eideshelfer,  von  frauen^ 
die  keine  kampfer  fiir  llch  finden  konnten  und  erkl^ 
wie  viele  hexen,  die  fall  alle  aus  der  anullen  und  nie- 
(IrigHen  volkHcIalTe  waren ,  zur  walierjirobe  venirtheilt 
wurden.  Ohnehin  beugtc  den  an  harte  behandhing  und 
fchimpf  gewohnten  knecht  der  Uble  erfolg  nicht  ail  zu 
tief  nieder;  feine  verbrannte  hand  war  bald  wieder  ge- 
heilt  und  fein  herr  hatte  die  bufte  fttr  das  erwiefene 
verbrechen  zu  zahlen.  Todesgefahr  entfprang  nur  dann^ 
wenn  auf  dem  verbrechen,  das  durch  die  priifung  er- 
wiefen  wurde,  todesftrafe  Hand,  In  der  alteften  heid- 
nifchen  zeit  miilien  gleichwohl  auch  freie  und  fclbH 
edele  manner  diefen  gottesurtheilen  unterworfen  gewe- 
fen  fein,  darauf  weill  die  fage  hin,  die  in  ihnen  nichts 
knechtifches  hndet  und  noch  das  falifclie  gefetz  entbindet 
nur  edele,  nicht  freie,  von  ihnen  (oben  f.  861.) 

Nomnehi*  find  die  einzelnen  arten  darzuJlellen. 


*)  man  mQfte  den  Germauen  eine  wahrhaft  viehifche  dumin- 
beit  zatrauen,  wenn  lie  diefe  probeD,  die  nor  auf  eine  weife  ans- 
falloD  koQnt«D,  oft  mit  angereben  und  docb  nicbt  den  glauben  an 
ibre  wnhrbaftigkeit  verloren  b&tten.    Rogge  p.  198. 

••)  bei  unfreien,  fUr  die  ibr  berr  nicbt  fcbwfiron  woUte,  diente 
der  fleta  verurtbeilende  auBrpruch  der  ^ottesgerichte  nur  v\xr  be- 
feftigung  ibres  anlebens;  denn  gegen  lolcbc  leute  war  jede«mal 
auch  der  allerfUlrkHe  verdacht  vorbanden.     Eoggo  p.  201. 
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3.  gewohnlich  wurde  ein  gliihendcs  cijen*)  mit  blofien 
Lftnden  getragen  uder  mit  bloBen  fUBen  betreten.  Viele 
flellen  nennen  das ,  ohne  nflhere  bellinmiung ,  judicium 
ferri  candentis.  annal.  Hincmari  remenf.  ad  a.  87G  (Pertz 
1,  501):  Hludowicns  Hludowici  regis  filius  decern  ho- 
mines aqua  calida  et  decern  ferro  calido  et  decern  aqua 
frigida  ad  judicium  inifit,  coram  bIb  qui  cum  illo  erant, 
petentibus  omnibus,  ut  dous  in  illo  judicio  declararet, 
ii  per  jus  et  drictum  ille  habere  deberet  portionem  de 
regno,  quam  pater  fuua  illi  dimifit  ex  ea  parte,  quam 
cum  fratre  fuo  Carolo  per  ironfenfum  illiua  et  per  fa- 
cramentum  accepit  qui  omnes  illaeli  reperti  funt.  vgl. 
Aimoinus  5,  34.  Ein  bifehof  von  MUnller  u.  abt  zu 
Werden  lagen  (in  der  zweiten  halfte  des  10.  jh.)  in 
Itreit,  tandem  convenientibus  in  Werroe  placuit  hac  con- 
ditione  rem  terminare,  ut  ex  ntriusque  parte  catidenti 
fcrro  per  duos  homines  Veritas  difcerneretur  et  cujus  ho- 
minem  fecuritas  abfoiveret»  id  quod  defenderat,  fine  ulla 
deinceps  reclauiatione  poflideret;  quem  vero  contigerit 
cremari,  nil  fibimet  de  injuJle  retentis  ufurparet.  quod 
dum  coram  amborum  advoratis  factum  fuilTet,  uterque 
fecuritatem  adeptus  ed.  Kindl.  3.  pag.  3.  Nili  ille,  qui 
homicidium  facit,  probabiles  tefles  habeat  aut  ^er  fer- 
rum  candens  hoc  probare  valcat.  Wenk  3.  nr.  4  (a. 
1024.)  Si  miniilerialis,  jui'amento,  fi  lito,  judicio  ferri 
igniti  fe  purgabit.  vita  Meinwerci  cap.  83  (Leibn.  1, 
563);  ein  beifpiel  vom  jalir  1138  wien.  jahrb.  vol.  40. 
p.  1 07 ;  igniH  ferri  examinatio.  Gudenus  1 ,  1 44  (a. 
1143);  quefitum  ell,  quo  jure  debet  (villicus)  probare? 
et  fententiatum  ell  divino  judicio,  tertio  tiuefitimi  eft,  quo 
divino  judicio"?  et  data  ell  fententia,  quod  fi  juri  fuo  vo- 
luerit  inniti,  ferro  candenii  jus  fuum  debet  probare. 
WUrdtwein  fubf.  dipl.  10  nr.  4  (a.  1195);  et  quod  ho- 
mines fcrvilis  cotiditionis  non  in  ferro  candniiiy  ficut 
alias  confuetum  ell,  fed  manu  duodecima  fuam  expnr- 
gationem  praeftabunt.  Schaten  ann.  paderb.  2,  6  (a. 
1220.)  Genauere  befchreibungen  ergeben  zwei  ganz 
verfchiedne  arten. 


*)  dielem  nrtbeil  lUfit  Qch  nicbt  desh&lb  das  hSchfte  alter- 
thum  abflreitcn,  woil  die  Germanen  keinen  Qberflufi  an  eifen 
batten  (ne  ferrura  quidera  fuperejX.  Tac.  c.  6.)  So  viel  der  go- 
beiligte  recbt«braucb  erforderte,  konnte  iromer  vorr&thig  fem; 
auob  b&tten   gerfttbe  aua   anderm  metnll  geglUbt    werdeo  kOnnen. 

Grimm's  D.B. A.  3.  Ausg.  Mmm 
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kenners   (a.  lot  I)   von  der   es   in   Joh.   Broratons  chro- 

nicon   (bei  Twyl'den  1,    U42)    heiBt:    Fi   pro   fe    ipfa   qua- 

tuor    paHus    et    pni    epifcopo    quinque    continuos    (uper 

novem  ignitos  vomeres    nudis    pedibus   et   plenis    veftigiis 

illaefa  Iranfiverit,  ab  impetitione  ilia  evadat  totaliter  ab- 

foluta.       Ira    fchonirohen    gefetz    o,    38    fcheint    a   lira 

gan(]a   vom   treten   dcs   beiSen    eifens   gemeint,   vgl.  Ve- 

relius   f.  v.  fkra.     Wenigdens   fagt  Andr.   Sunon.    5,  15 

ganz  bellimnit :   11    nuUus   eonini    coiinctus   fuerit ,   deci- 

mura   eodem   ordine  accuCatuin   hoc  modo   ad   calcandum 

voDieres   ardentes   roiupellut ,     ut  juret    etc.    ein    beifpiel 

aus  dev  norwegifchen  ^efchichte  hat  Saxo  gramni.  lib.  12. 

p.   245:   qui  (Ilaraldusj    cum    fe  Magno  Hibcniiat   i>oi)u- 

latore   procreatum    allruerct,    aftirmationi    fuac   tidem  di- 

vini  exaininis   argumcnto  praeltare   juUus,    fuper   candcu- 

te^   Jami7ifiif  nudatis  plantU^    nam  id    ab    eo   experimen- 

tum  pofcebatur,   iiiceflit.  his  deuique  nulla  ex  parte  cnr- 

niptioribiis,    complures   NorvugienfuirH    liquidu   incolumi- 

tatis  miraculo    ad  alTertionis   fnae   credulitatem    jjordnxit. 

Diefe   laminae    find    nicht  gerade   pftugfcliareii,    londem 

eiferne   ftangen    und   rie[j;el,    was    Ainefen    p.    183   /Idr 

ncnni,   at  troda   liar   U'alcare   laminas.)     Dagegen    redet 

die    heimskringia  bei  denifelben    voi-fall   in    der   Sigurd 

Jorfala  f.  faga  cap.  30  (ed.  reringfk.  2,  269)  ausdrOcklicli 

von  neun  prtugeifen:   oc  var  fA  fkirfla  gor,  er  meft  hefir 

verit  gjir    i  Noregi,     at    nio  plogiarn  gloandi    voro  nidr- 

lOgd  or  gek  kann  pai-  eptir  beroiu  fotom  oc  leiddo  hann 

bifcopar  tveir.    oc  frem    dognm  fidar  varfkiri'lan  reynd, 

voro    pa   foetr   bans    obininnir.      Und   das    betreten    der 

pHugfchar,   die  man  fur  ein   lieiliges  gei-ftth  liielt,    fcheint 

uberhaupt  liierbei  befonders  alterthiimlich.    nach  der  fey* 

thilchen  fage  bei  Herodot  4,  5    fiel  goldnes   gefchmeide, 

pfl^^^    j^^b,    axt,     fchild    (oder    fchaale)    vom    himmel 

berab   und    nocb    gliihauJcs^    die    beiden    erilen     brllder 

verbrannten  lich  daran,   als  es   der  dritte  faRte,   war  es 

erlofchen;  vgl.  oben  f.  186.  380. 

/?.  die  geglUhte  eifenmaffe  von  bellimmter  fchwere  mulle 
einc  (Ireckc  weit  mit  hloJSeii  hdnden  geiragen  werden, 
altn.  iarnhurdr  (geftatio  ferri.)  lliervon  koimte  man 
vielleicht  alle  die  beifpiele  verHelien,  welche  das  ferrum 
und  keine  vomeres  erwfthneu.  andere  Hellen  reden  aber 
deutlich  von  hand  und  tragen.*)    Namentlich  Sfp.  1,  39: 

*)  in  einer  iirk.  voa  SOS  in  Zapf  moDam.  wird  die  band  an 
das  beiite  eifen  yeJloJJen:  jaotaTenint  ad  fernim  calidum.  vgl. 
Job.  Mailer  Scbweiz  1,  236. 

M  m  m  2 
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dny,  (III  didi  wo)  behalten  hall 

u.  alles  vailches  ane  Halt, 

flit(  hant  ift  fch^ne  als  ein  yoft. 

Nun  belleht  aber  audi  remerJ'eits  der  maun  daraul\  daB 
lie  ihm  das  eifeii  trage.  der  frauen  boles  gewiiien  er- 
wacht  u.  ell  lie  Ikh  dem  urtheil  unterwirft,  hebt  fie  an, 
Mckweifi*  zu  bekenneii ,  daniit  cr  \\\v  ihro  fchuld  vor- 
her  erlalie  (vor  an  !A/,ej,  ini  vvabii,  das  gericbt  kOnne 
ihr  daiin  nicht  weiter  fchaden;  doch  die  beicbte  wahrt 
ibm  zu  laiig  und  or  zwingt  fie  das  eifen  zu  faBen: 

I  rfa^  ijefi  nam  fi  ttf  die  hant 

^^  M.  wart  alio  jcre  verhrnnt, 

^H  day,  li  fcbrei  uiit  gr6;;er  ungehabe: 

^H  o  w^,  mir  ill  diu  bant  abel 

^^m  ein  toahs  het  et*  gebreitet 

^H  u.  ein  tuoch  darjsuo  hereiivt 

^^B  u.  woldc  ft  verbindcn  *) 

^H  des  bat  li  in  erwiiiden : 

^H  fi  fpracb,  wa^  bilfet  da/,  bant? 

^V  mil'  iil  diu  hant  in  g^t  verbrant, 

^H  da/,  fi  mir  nu  mac  nimuierme 

^H  ze  nutze  werdeii  alfam  {■. 

■  Die  Au^ii'lfadifeit  uriterfcliieden  einfacbe  und  dreifacho 
lade  (reinipfung)  Phillips  p.  186;  trat  letztere  ein,  fo 
wui'de  aui'h  das  feueruitheil  durch  ein  dreipfiindiges 
eijen  erfchwert,  wahrend  es  bei  erilerer  nur  ein  pfuud 
wof^'.  Ines  gefetze  vti\h  77:  ve  cvaednn  de  ^am  mord- 
flihtum,  pat  man  dypte  (liunlos,  ich  denke  clypte^  pone 
ud  be  pryfealdum  and  mirlade  pat  ordiUifen,  pat  (bit) 
td  gevffige  prj  pund.  and  eode  I'e  man  filf  to  pe  man 
tuge  (und  gieng  der  man  felblt  hinxu,  der  einen  andeni 
anfchuldigte)  and  littbbe  fe  teond  eyre,  M  vftterordal, 
Iva  ^jeiwrddly  fva  hvjedev  him  leofra  fy.  der  klager 
hatte  bier  zwifchen  dem  judicium  aquae  oder  ferri  /u 
wfthlen. 

Des  friel'.  eil'entiagens  gedenkt  Ai.  92 :  jef  lin  hera  hini 
wili  et  tha  withon  mtia,  la  bach  thi  einemon  (der  ei- 
genmann  i  en  het  ifern  to  dregande ;  Fw.  229  hand- 
Wjen.     Das  altn.  iartiburdr  0\.  helga  f.  cap.  U5,  Gragas 


*)  bosieht  ftch  ilavauf,  daB  die  hand  nach  dem  tragen  ver- 
bunden  ,  Terlicgelt  und  einige  tcige  I'pater  nsrmlicb  horchnnt 
wnrde. 


gericht.     (fottesurfkeil.     ivaftet' 


919 


uiiiverlis  baud  dubie  {uu^endum  reipondeiitibus,  canden- 
tetn  fern  lannnani,  ckirathecae  fomiam  linbentein  ex- 
pediri  juffit,  ei(iue  bntchium  cubitotenus  inferuit  ac 
protinua  per  omnes  interrite  circumlatam  ante  prinrii)iB 
l>edes  excufHt,  dextramque  nulla  ex  parte  corniptam  in 
eodem  im-oluraitatis  colorisque  liabitn  ronfpiriendaui 
Hionftravit  .  .  .  quo  e.venit,  ut  Dani,  nbro(<ata  dueltorum 
iHUifuotudiiie,  pleraque  caufaiDni  judicia  eo  expenmenti 
j^enere  conllatura  decernerent.  Letzteres  ill  ganz  uii- 
wahrffheinlich ,  da  fuwohl  das  kanipfurtheil  noch  fpftter 
im  Norden  gait ,  als  das  feiieiurthcil  fchon  frfiher  ge- 
gdlten  batte;  denn  iiicbt  Poppo  fchluj?  es  vor,  wie  Saxo 
will,  riiidern  die  lieiden  batten  es  ihm  vorgefcblaj^'en, 
was  zuinal  aus  Dietmar  hen'orgebt.  Die  abweicbungen 
der  zeugnilVe  felbd  verkiindigen  die  natur  der  laKe.  In 
Schwedcii  wurde  der  iarnbyrd  abgelVhnttt  durrh  Magnus 
Ladul-As  und  Bir«er  vgl.  vorr.  zu  Upl,  und  Hellingl. 
arfd.  1(J.  Aber  Oltg.  edz.  17  hat  noch  varia  lik  med 
iarni  oc  gudz  dnmi.  In  eiiinni  dan.  volkslied  beiBt  es: 
(floendcs  jiacd  vil  je^  pan  mine  hander  hare.  D.  V. 
\,  299.  Ein  beifpiel  aus  deni  fchonifchen  gefetz  oben 
r.  463. 

H.     Wajknirthdl,  judicium  aquae,  zwei  arten. 

1.  mil  heifiem  wajiei',  jud.  aquae  calidae  vel  ferventis, 
aurh  aheni  vel  caldarii  ^  bei  den  Friefen  kcfcff'aug. 
WaBer  wurde  in  eineni  keiiel  *)  zum  fieden  gebracbt 
und  ein  ring  oder  ftthi  hinein  geworfen,  der  init 
blofiem  ann  unverletzt  herausgeholt  werden  mufte,  wenn 
der  beweifeiidc  recbt  hatte.  ad  aeneum  mallare,  manura 
faam  ab  aenen  redimere  L  fal.  56 ;  ad  aencuvi  ambn- 
Jare,  \.  fal.  59,  1 ;  fi  de  leude  eum  rogatuni  habuerit, 
debet  qui  eum  rogavit  cum  Xli  wedredo  jurare  et 
i[>fas  XIY  nodes  acnetim  calcfacere  **) ,  et  fi  ad 
jpfuni  placituni  venire  defpexerit  aut  manum  juam  in 
aeneum  mitUrre  noluerit  etc.  I.  fal.  7(i,  1.  ISi  homo  in- 
^enuns  in  furto  inculpatns,  ad  aeneum  provocafus,  ma- 
num incenderit,  (|uantum  inculpatur  furtum  componat. 
pactus   Childeb.    et    Chlotb.  a.    593.  g.  4.    (Ueorg.  472.) 


•)  vgl.  den  altn.  hveronhtir  oben  i*.  708;  von  hverr  (cacabos) 
uDii  gftlm  [^ridoT,  fervor)? 

♦♦)  Rogge  verfteht   'lies  p.  199    lb,    als  babe   Uer  kliigor  vier- 
pfaD  tftffe  u*  uiichte   lang  doB  fouer  unter   dem  keBel  nnterhulton 
nBen     efl  iO  wobi  bu  lefeu  ««/  ipfa*  und  der  lermin  gemeinl. 
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lenden  kefiels  verftehe  (wahrkheiiilich  ein  prk^er  war) 
zu  befenden, 

harni  kann  helga  hver  vellanda. 

Das  Hed  fctzt  voraus,  daB  dies  gefrliehen  ill  und  fcliildert 
nun  die  feierlichkeit  des  hergangs  lelbft: 

fio  hundrod  manna  i  fal  gengo 

adr  kvppii  konAiigs  ?  hetil  tmfd, 

hrd  hon  til  bote  biortom  lofa, 

ok  hon  iipp  uin  tok  iarluafleina : 

fA  lift,  Feggir,  lykn  em  ec  ordjn, 

htihitjUfja  hvv  fia  hverr  vellL 

Hla  J)it  Atla  hugi*  i  briofti, 

er  hann  heilar  ti\  hcndr  Gottriluar. 

nil  fkal  Ilerkja  til  hvcrs  gdnga, 

lu  er  Gadrfliirt  grandi  vfpiiti. 

SAat  madr  annliet  hverr  er  pat  laat, 

hvo  par  a  Herkjo  fvidtiodo; 

leiddo  pfi  may  I  mjn  fAla. 

Alles  dies  Sii'jii.  237.  23'^.  Merkwiii-dig  JsilS ,  luu'hdein 
die  unfcliuld  der  heklagten  dargethan  ill »  gleichfam  zur 
gegenprohe  aucb  noch  die  anklOgerin  ihre  hande  in  den 
keliel  thun  mnft  und  fie  verbraiiiit  herauszieht,  worauf  lie 
zur  Itnif*?  lebeiulig  in  einen  riiiu[>f  verfeiikt  wird  (flbeii 
f.  G9r>).  Der  larlcnafidim  (oder  iarkn  lleinn  ?)  ill  dcr  agf. 
eorcnanJlan  (grannii.  2,  62?i.  G30j,  venmithliuh  ein  inildi- 
weilier  opal;  was  den  ndul.  dichtern  der  iveije  heiBt,  lapis 
Oiyhavns  f.  pui)illu8,  dci*  einmth  ilein  des  fchwab.  landr., 
wie  ihn  Volundr  mylhifch  aus  kinderaugen  fertigt  (vgl. 
pupilla,  )mpa,  M^/pi?),  ein  heilig  geachteter  und  daher  hei- 
ligem  gebraut'h  dienender  flein. 

2.  mit  kalieni  w({ficr,  jud.  aquae  frigidae.  der  ange- 
ichnldigte ,  ein  feil  um  den  leib  gebuiiden ,  wui'de  ins 
waiier  geworfen ;  fvhwamm  er  obmi ,  fn  tear  er  (rhuf- 
(li(f ,  gieng  er  nnter ,  iwfrhuldig ,  und  dann  zog  man 
ihn  ffhiiel!  heraus.  Hicrbei  frheint  eiu  altlieidnifcher 
V)dkst:laubj'  zu  walten ,  dafl  das  heilige  element ,  die 
reine  tint ,  keinen  inifletlijiti^r  in  lich  aufnelune.  Keins 
der  alten  gefetze  fchi'eibt  diel'e  prUfiing  vor ,  aber  fie 
uiuB  int  gerichtsgebraucli  gegolten  haben,  da  lie  Ludwig 
dor  fronnnc  (vielleicht  durch  Agobards  lehrift  angeregt) 
im  jalir  ^*2!>  verbot:  nt  cxamrn  aqum-  frigkhte ,  quod 
liactenus  faciebant,  a  milTiB  ni^ihiK  oninibuB  interdicatur 
ne  niteriuij  tint.     Oeorg.  904  und  wiederholt  von  Lidhar, 
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fuder  waflers :  fellet  er  £u  grunge  fo  i(l  er  frhuldig^ 
fchwebt  er  enipor  fo  ift  er  ttn/chuMig ,  das  foil  roan 
driwerb  thun.  Dreieicher  w.  (a.  1 338.)  War  es  auch, 
das  ein  hiibner  riiget  uf  die  warheit  u.  das  man  wolte 
leaken ,  I'o  foil  man  dem  der  gerilget  ill ,  fine  dumeti 
binden  zu  emamitr  u.  foil  ihm  einen  kndik  durch  die 
pein  ftoJJefi  u.  fnll  iliin  in  einc  meifje  hiiden  voll 
tvafler  werfeii;  jchwimmt  er  dariiber  off  dem  waBer, 
fo  ill  er  uu/chuldig ,  felli  er  aber  toiter  fo  ill  er  /chui- 
dig.  Lorfcher  w.  (a.  1423.)  DaB  hier  Halt  der  freien 
flut  ein  grofies  dreifudriges  gefdB  (das  fuder  24  ohm, 
die  ohm  24  mali  gerechnet)  gebrauc-ht  id ,  mag  alther- 
komnilich  fein*),  auch  das  binden  des  iiineingeworfnen 
wird  anffhaulich  geraacht  und  Hincmars  deutungen  er- 
fi^lieiimn  unrichtig,  oflenbar  fulltt:  d«ui  eingelauchten 
feine  natiirliche  kraft ,  das  iinken  oder  auffclnveben  za 
befordem ,  genominen  werden.  Doch  den  erfolg  der 
prftfung  verkehren  die  marker  geradezu  und  das  beweill 
genugfam ,  daB  ihnen  die  ausUbung  des  gebrauchs  Ifingd 
nnbekannt  wai*. 

Gegen  zauberinnai  und  hexen  wurde  das  waflemrtheil 
wahrend  des  16.  und  17.  jh.  wirklich  und  haulig  ange- 
wandt**);  es  muli  auch  in  den  vorausgehetulen  jlih. 
ununterbrochen  gefchehen  fein ,  da  Ikh  die  neue  ein- 
fUhrung  der  litte ,  wenn  fie  einnial  untergegangen  ge- 
wefen  wftre ,  kaum  aiinehmen  lilfit.  nur  verviellftltigten 
lich  fi»ater  die  hexenverfolgmigen.  Ein  beifiiiel  von 
1617  gibt  Neocorus,  2,  431;  eiiis  von  1590  Trofs  Well- 
phalia  1824.  p.  200.,  andere  Fr.  Majer  gefch.  der  orda- 
lien  p.  100-106.***)  Auch  gait  bei  dem  hexaibad  der 
nnverletzte  grundfatz,  daB  emporfchweben  fchuld,  finken 
fcliuldlotigkeit  anzeige. 


*)  T^I.  bilder  sum  Sfp.  taf.  17,  4. 

**)  m  Frunkroich  rerbot  es  daa  parlement  de  Paris  durch  ein 
arrH  de  la  Touru«lle  vom  1.  decemb.  IGOl.  cetto  epreuve  D*etait 
en  ulage  que  pour  le  petit  peuple  et  fe  faifait  en  jetUut  raccuT^ 
dans  IIII0  grande  cute  ,  ploine  d*eau ,  aprtis  lui  avoir  11^  la  main 
droit*  au  pied  f/aucfn)  et  la  main  gauchs  au  pied  droit,  f'il  Pen- 
fon^ait,  i1  etait  innocent,  Til  furnageait,  il  etait  eonpable. 

***)  verfchieden  ill  die  an  rchuldigerkannton  Kauberinneu  roll- 
sogne  jtrafe  d«»  trtriinki>n§ :  wenn  aber  Nithordus  lib  1.  od  a. 
835  von  der  oben  f.  696  gedachten  Gcrbcrga  Tagt:  Gcrbergam 
more  maleficorum  in  Ararim  mcrgi  praeccpit ,  fo  kann  daa  auch 
atif  eine  der  rerurtheilung  vorau»ffehcnd«  wntterprobe  bezogen 
werdeo. 
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iin  iieugebornes  kind  gefunden  und  eine  noniie  des  ver- 
brecheiis  veidachtig  war,  lieR  man,  um  die  fchuldige 
auszuniiiteln,  alJe  nonncr!  die  probe  des  kreuees  be- 
Itehen.  Rutlolphns  fuldeiifis  in  vita  S.  Liobae  cap.  15. 
Der  frielifchen  rechtpfage  iiatii  erfolgte  dierelbe  prtifung, 
als  (ich  kunig  Karl  und  Ratbot  uni  Friesland  Itritten: 
huckera  hiarem,  deer  urem  an  (iilkffiiUe  torftoed,  dat 
lilt  wonnen  bed.  da  brochtiiia  da  heren  to  gara.  da  fto- 
denfe  en  etmel  alomme,  Karl  lieli  feinen  handTcUuh 
fallen  und  Kadbot  hob  ihn  auf,  damit  liatte  er  verloren. 
Fw.   104.   105. 

Aus  einer  nierkwiirdigen  (lelle  des  bair.  gefetzes  muth- 
mafie  ich ,  daB  auch  ditfes  gottesurthei!  urfpriiiiglicli 
hcidnifch  war  und  unter  hmdati/lwbuug  und  wahr- 
fcheinlich  anrufung  heidniJVher  gotter  begangen  wui'de. 
der  fiebente  art.  de  popiil.  legibus  (Georg.  32*J)  hob  es 
nicht  auf,  fondern  erfetzte  nur  die  abgottifchen  formeln 
durrh  chnlllifhe:  de  eo,  quod  Bajoarii  (lapfjakcn  di- 
L-unt ,  in  verbis ,  quibus  ex  vetu/la  confueiudinc  paga- 
nornm  idololatnam  reperimiis ,  ut  deinceps  non  aliter 
nifi  fic  dicat,  qui  quaerit  debitum :  haec  mihi  injulte  ab- 
ftulifti,  quae  reddere  debes.  reus  contra  dicat:  iwn  hnr 
abfluli ,  nee  componere  debeo.  iterata  voce  reqiiifito  de- 
bit© dicat:  extendamtts  dcxteras  noflrns  ad  jnflnm  jti- 
dkium  dei!  et  tunc  mamis  dcxteras  uterqf(e  ad  coc- 
lum  exte^idat  Ein  erbeben  dei*  rechten  znm  eidlVhwuv 
kann  hier  unmoglich  gemeint  Fein,  auch  nicht  zum 
zweikampf,  wovon  art.  6.  gehandelt  hat.  Vorauszufetzen 
in,  daB  glaubiger  und  I'chuldner  keine  anderen  beweis- 
mittel  liatten.  Slrq)flaken  (Diut.  2 ,  340  Ilai)faken)  er- 
kUrt  ficli  wohl  aus  fak^n  (dicere)  und  Hapf,  imperativ 
von  Ilapfan  (ire,  gradi),  womit  die  autfordeiiing  znm  got- 
tesgericht  begonnen  haben  nmg,  vielleiclit  auch  aus  (tap 
(hacuhis). 

IV.  Kampfnrtl^il ,  jud.  pngnae  f.  duelli.  nnter  alien 
das  benihmtclle.  hautiglle  und  edelfle .  bis  heute  fort- 
dauernd  in  deni  zweikarapf,  der  zwar  weder  von  den 
gericliten  verordnet  wird,  noch  rechtliche  folgen  hat,  nach 
dem  volksglauben  aber  in  gewiflen  fallen  die  ftets  belle 
und  letzte  enticheidung  gewfthrt.  Nachdem  die  iibri- 
gen  gottesurthei le  allmalich  nur  auf  geringe,  hilflofe  und 
unfreie  angewendct  wurden ,  blieh  der  kampf  tiberall 
unter  edeln  und  freien  ini  gebrauch.  Hier  gab  lich  der 
unfchuldige   nicht  blind  in  die  gewalt  eiues  wunderbaren 
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debant.  luiperator  hanc  rein  duclh  dijudicari  int«r  eos 
pennifit;  llatim  duo  piigiles  congrefli  I'unt ,  nttrrque  u 
luui  elcctus  .  .  .  poUremo  chrilliaims  a  pagani)  vulneratns 
cecidit. 

Diefes  guttesurtheil  liieB  jiidkmm  pugnae ,  pugna  duo- 
rum  (1.  alani.  56.  84.  bajuv.  IG,  2.  17,  2.),  jsweikampf , 
duellum ,  judicium  campi  (campus  judical.  1.  Angl.  et, 
Wer.  Ui)  fhuftdare  certameny  monoviacJna^  ahd.  ciuivic^ 
iin  bair.  gcl'eti;  chamftvXc  und  tvrhadinc,  welches  wt^ha 
kaum  fiir  wiha  Iteht,  vielinehr  dem  altii.  ve  zu  veigleichen 
ift.  Die  altn.  beiiennung  holmtjdngr  ruhrt  daher,  daii  der 
kampf  auf  einer  infel  zu  geicheheii  pHejifte.  Sub  uuu 
lento  per  pugnam  dirimei^.  1.  Roth.  164.  165.  166. 
(iottes  gericht»  dei  judicium,  wird  der  zweikauipf  aus- 
drilcklich  ^euanut  1.  Roth.  Imh  und  bajuv.  17,  2;  I<<»g;;es 
unterfcbeidung  zwifchen  gotti'surtheii  und  iirdal  (p.  206) 
fcheint  mir  grundios  uiid  beruht  auf  derfallVhen  erklflnin^ 
von  ordal  durch  hochJlen  ausfpruch.  Krwahnten  die  agf. 
gefetze  den  zweikampf  (Anvigj,  To  wilrden  He  ilni  auch 
ordal  neinicn;  lie  gefcliweigen  feiner,  gleich  dein  falifchen. 
nichf.  und  woltgi>th.  gefetz. 

Die  fftUe,  worin  zweikamjjf  vorkain,  zrthlt  Ragge  p.  206 
auf:  beifpiele  find  1.  bajuv.  11,  5.  16,  2,  alam.  84,  Si 
quis  contenderit  fupcr  agris ,  vineis,  pecunia,  ut  devi- 
tentur  perjuria .  duo  efigafdur  ad  pugnam ,  et  dndlo 
litem  deckhwt.  Schannat  hill,  wormat.  nr.  51.  Nulla 
nielior  vifa  ell  fententia,  quam  ut  per  judiciarium  cam- 
piitn  fuper  hoc  fieret  exaniinatio;  fic  deinde  Hatuto  die 
et  collata  utnnque  magna  populorum  aftiuentia,  nobis  el 
ipfis  praefentihus  advocatis,  duo  rx  utraquc  parte  h(h- 
mines  ad  hoc  pruedecti ,  ut  fieri  folet ,  «f///re///  Innt 
flngularitcr  et  noller  homo  i>ropitiante  deo  victor  fartus 
ell.  Ritz  1.  56  (a.  10*J5.)  Auch  reclUsfrugen  wurden 
dadurcb  crlcdigt,  vgl.  oben  f.  471. 

Auf  fchilderung  der  gebrftuche  des  zweikampfs  bei  den 
verfchiodnen  deutfchen  volkeni  K^he  ich ,  ihrer  umllAnd- 
lichkeit  wegen ,  hier  nicht  ein.  Nur  das  noch  fei  be- 
merkt,  dsJ^  der  dienilmann  haufig  den  kampf  fOr  feineu 
heiTu  beHand.  Genieinheiten ,  Iliftungen  und  frauen 
wahlten  lich  immer  ihren  kftmpfer  und  lohnten  dem 
Qeger.  in  jener  urktmde  von  10i>5  em|)fangt  der  Gille- 
bertus  campio ,  (jui  poluit  quali  in  mortem  animam  fnani 
pro  noltra  hdelitate,  Ulndereien.  Ein  fnkhefi  beifpiel  des 
kampfs  fUi'  eine  angeklaf^te  fnui   hat  Paulus  diac.  4,  40: 


Urtmm's  D.  K.  A.  3.  Au$g. 
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In  eineni  aHfraiizdf.  fabliau  hluteri  die  wunden  fogai, 
als  eine  herde  I'chafe  vorbei  geht,  luitei  wekher  der 
widder  war,  der  den  getodteten  gellofleu  hatte.  Legrand 
3,  407.  408.  Anshelnis  Bernerchronik  zum  jahr  1503 
6rza.hlt  (3,  254) :  doch  lb  war  uf  ihn  (^Hans  SpieB)  der 
argwohn  io  groB,  dafi  er  gfangen  zu  Willifau  fall  hart 
geftreckt  doch  ab  keiner  luarter  niit  verjadi,  und  aber 
von  groBe  wegen  des  argwuhns  da  ward  uiit  recht  er- 
kannt,  dali  man  das  wib,  fo  da  20  tag  zu  Ettiswil  ini 
kilchhof  war  gelegen,  folUe  usgraben,  uf  ein  baar  le- 
gct%  u.  ibne  befchoren  u.  nackend  darUber  ftthren  u.  da 
fm  rcchte  hand  uf  j'l  legcn  u.  einen  gelehrten  eid  bi 
gott  u.  alien  lieiligen  fchweren ,  da&  er  an  difeni  tod 
kein  fchuld  hette.  und  alfo  da  dis  elend,  gnifam  anfehen 
war  zugericht,  daft  er  fie  mocht  fehen,  je  nacher  er 
hinzu  gieng,  je  meli  lie  wie  worg*3nd  cinen  Ichum  ufi- 
icarf  u.  da  er  gar  hinzukani  u.  lollt  Tchweren,  da  ent- 
fftrbt  fie  ftch  u.  fieng  an  ee  bluten^  dafis  durch  die 
haar  uida-  ranUy  da  fiel  er  nider  uf  fine  kniee,  bekannt 
4)flFentlich  (in  niurd  u.  begehrt  gnad.  vgl.  Job.  Muller  5, 
19K.  Einen  fall  aus  Steier  vom  j.  1580  hat  Abele  ge- 
richtshandel  1.  caf.  139  aus  Preuenhuebers  annalen. 
Criminalacten  von  1584  und  1592  bezeugen  den  ge- 
brauch  des  bahrrechts  in  bairifchen  gerichten  (bair.  an- 
zeiger.  Mtindien  1828.  nr.  1.);  beifpiele  aus  andeni  ge- 
genden  DeuttVhlands  gibt  Schottel  in  feiner  abhandlung 
von  unterfchiedl.  ger.  p.  84-101.  In  Niederfachfen 
nannte  man  /cheingchcu ,  wenn  der  angefchuldigte 
nackend  vor  gericht  zu  dem  /chein ,  d.  i.  der  voui 
leichnam  abgenomninen  hand  (oben  f,  879.  880)  treten 
und  dreimal  feine  finger  darauf  legen  mulle ;  blutete  fie, 
fo  gait  er  fiir  fiberwiefen,  gefchah  kein  zeichen,  fo 
wurde  er  feinea  halfes  heilig  erkannt,  vgl.  hanntlv.  anz. 
1753.  nr.  82. 

Aucb  Schottland  und  England  kannte  diefes  bahrrecht, 
worilber  W.  Scott  iin  uiinltrelfy  vol.  2.  p.  52-55  der 
zweitpii  und  p.  419-422  der  vierten  ausgabe  nierkwtir- 
dige  zeugnille  anfUhrt.  Shakei'peares  king  Richard  111. 
act  1.  fc.  2: 

0  gentlemen,  fee,  fee !  dead  Heui7s  wounds 
open  their  congeald  mouths  and  bleed  airefh! 

VI.  OeweiJUer  biften,  judicium  oflfae.  ein  fchnitt.  hot 
Oder  kiiffi   wurde    dem    verdacht  ipen    in    den    mund   ge- 

Xnn2 


tfericht.     goUesurthed. 


1^33 


^ 


aucb  ill  Spanien:  inatar  un  candil  con  un  fDijh>  y  eii- 
cenderlii  con  otro;  uiid  cs  eriimeit.  an  die  wellplialifche 
bellimmunjj  (oben  l'.  .'iTO.  411)  des  alters  einer  tochter 
nai'li  dem  ausblal'en  der  aitipel. 

2.  tlberhaupt  Ricift  die  deti  gotttsiiurtlieilen  /u  grund  lie- 
gende  id<*(^ ,  dufi  eine  ht>here ,  ^iiltlicho  lenkuno:  das 
Fchadliche  unrchadiich,  das  gleichgulti^'o  gefahrlich  machtMi 
and  aub  beiden  ein  zeichen  erwecken  konne,  in  andero 
rechttibetliiiiniuiiffen  des  ulterthuuis  ein,  die  niclil  {pe- 
lade pfOfuiigen  liiid.  ^^o  han^eu  auch  di<^  ini  dritt^n 
cap.  der  einleitung  verliandeiten  luafip  ab  ^on  deni  uit- 
politiven  iind  zufalli<ztMi ,  dab  bald  diefen ,  bald  .jcnen 
ei*f(>l|^  liabt'it  kaim  uiid  dannn  deti  iiipnlch^n  rfltlirelhnft 
und  heilijjT  erfcheint.  DW  beidoii  wettlaufer  (i".  ^.'jJ  trauen 
hatb  auf  ilire  kraft  lialb  auf  die  waltung  gottes.  gleicli 
den  ira  kainpf  uder  kreuxurtheii  fcclilenden  und  hand- 
ausllreckenden. 

3.  Iblche  pi'ttfiini.M'ii  find  der  kindlicheii  ruhheit  des  al- 
terthums  To  iiahe  gelegt .  daB  ea  verwmuleni  wiirde, 
ihnen  nirht  auch  bei  andern  v^ilkem  und  i'elbll  bei  den 
wilden  zu  hegegnen.  VorzUgliches  augenmerk  verdicnen 
hier  die  urllanmiverwandten,  deren  rechtsgebrftuche 
frhon  fo  nianche  vergieirhung  mil  den  deutfchen  darge- 
boten  haben.  Die  Slaven  kannteu  feuer  und  wafter- 
l)robe.  jene  war  die  des  gfiihendat  t^ilmSy  iniffifoh 
pravda  fheljezo  (Ewers  '6\1.  338),  lerbilVh  niazija  fVuk 
wb.  p.  3^2);  in  geringern  Jachen  gab  nun  das  tvafier- 
Hftheil  ^Ewers  a.  a,  o.),  na  vodou.  Deifpiele  des  jud. 
calidi  fen'i  aus  flavifcheni  land,  noch  von  den  jahren 
1229.  124K.  Wiener  jb.  XL,  108.  Auch  der  swdhampf 
gait  bei  den  gerichten  (beitr.  znr  kenntn.  Rufslands  1, 
350.)  *)  Unter  den  Griechen  waren  zwei  arten  des 
feuerurtheils  tiblich,  das  durchgehn  durch  die  tiaiunie 
und  das  gegltthtc  eifen  (jutM^os);  Sophocl.  Antig.  264: 

aus  der  fpAten  byzantinifchen  zeit  fiihrt  Georgiuh  Acro- 
polita  cap.  50  das  beifpiel  des  Comnen  Michael  an:   imi 


*)  ^udiciuui  ferri  candenfu  et  aquae  ffWentU  in  Huugaria. 
KoTAcbicb  Dotit.  comitatonni  p.  IP.  Belii  DOtitia  torn  3.  rgl.  un- 
gar.  mag.  erlter  band. 


gcrichi.    gotfesurtheil. 


935 


z.lhlt  deiu  Aiteinidor  folgende  fage  nach:  an  der  galli- 
ft'hen  ineereskflite,  wo  fich  die  Loire  ausmttndet,  liege 
der  hafen  der  drei  raben ,  dafelbll;  fehe  man  zwei  diefer 
thiere,  auf  dem  rechten  fliigel  weili^^efiedert.  wer  nun 
in  ftreit  mit  andem  gerathe,  gehe  zu  der  llelle  hin,  lege 
ein  brett  auf  einen  hflgel  und  jede  partei  ein  llttck  ku- 
chen  auf  das  brett;  eifis  der  ftUcke  verzehrm  die  ror 
hen^  das  atidere  eerfircuen  fie^  deflfen  kuchen  aber  zer- 
Itrent  worden,  der  habe  den  ilreit  gewonnen.  Von  ei- 
ner  waficrprobe  fUr  netigehorne  kinder  bei  den  Gal- 
liem  redet  ein  gedicht  in  rier  giiech.  anthologie  (Brunck 
3,150.  Jarohs  4,117.  etiit.  ad  fid.  rod.  palat.  2,42.  43.) 
Claudian  II.  Rufin.  112  und  Julian  II.  or.  p.  81  und  in 
epill.  ad  Maxim.  16.  p.  383;  man  vgl.  Cluver  Gerin. 
antiq.  ed.  1631.  p.  150.  151  und  Jacobs  animadv.  in  an- 
thol.  vol.  3.  p.  1.  pag.  285.  da  der  lihein  als  dud  der 
prttfung  genannt  wird,  konnten  diefe  Celten  aucb  Ger- 
nianen  fein.  *)  In  Irland  kannte  man  die  feuetprobe: 
war  die  tlamme  des  Carnfeuers  erlofchen,  To  multe  ein 
angefehner  matm,  die  eingeweide  des  opferthiers  in  der 
hand,  harfUfiig  dreimal  iiber  die  gldhenden  kohlen 
gehen,  nm  jene  dem  druiden  zu  bringen,  der  gegen- 
flber  am  altare  Hand,  unverletzte  fiiiie  waren  ein  zeichen 
des  heils.  Mnne  heidenUiuni  2,  485.  Eigentlich  ill  dies 
ein  aufpicium,  deffen  zufammeniang  mit  dem  ordal  aber 
fchon  aus  Tacitus  Ilelle  voui  kami>furtheil  (f.  928)  ein- 
leuclitet. 

Nirgend  find  die  gottesurtheile  I'elber  gegrtindet  und  mehr 
ausgebildet  als  in  Indien,  die  gefetze  und  ein  fortdauem- 
der  genc.htfegebrau<;h  haben  He  geheiligt.  ich  verweife 
auf  Hallings  abhandlung  darilber  in  den  afiatic  refearches 
vol.  1.  Es  werden  darin  neunerlei  prtlftingen  angegeben 
1.  durcb  die  wage.  2.  feuer.  3.  wafier.  4.  gift.  5.  wafier, 
worin  ein  idol  gewafchen  worden.  6,  reis.  7.  fiedendes 
ol.  8.  ghihendes  eifen.  9.  lUbemes  und  eiferaes  bild. 
Bei  der  fetnTprobc  nr.  2.  wird  barfuB  in  feuer  getreten, 
bei  der  cifenprche  nr.  H  das  geglilhte  eifeii  und  zwar 
durch   neun  IreiJJe  hindurch   dergedalt  getragen ,   daB  es 


*)  in  eioem  deuUcben  volliiliede  tiodet  liob  folgeade  prufnng 
doa  Doch  nngebornen  kinde  erw&hnt:  die  Tohwangere  IWbt  am 
ufer  des  Rheins,  eiu  mQlfloin  wird  gerollt,  ftlUt  or  racbtfl,  To  tr&fft 
Ge  eiuen  koaben,  links,  eie  mtldrhen ,  gebt  er  nber  zu  gmnd,  To 
ift  fie  eine  hnre, 
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hat,  Itellt  ihn  dem  angefchuidigten  za,  der  ihn  an  bei- 
den  enden  belecken  muA.  verhrennt  er  fich  die  zurtge, 
fo  wird  er  Itraff&llig  erkannt,  fonA  aber  freigerprochen, 
Seetzen  hat  mehrere  derwifche  daa  feuer  ohne  Tchaden 
lecken  fehen.  Die  Hebr&er  gaben  einem  des  ehbrachs 
verdftchtigen  weib  ein  bitteres  toafler  zu  trinken,  wol 
von  ihr,  wenn  fie  fchuldig  war,  der  banch  fchwoll  nnd 
die  hQfte  fchwand;  war  lie  aber  rein,  fo  fchadete  ihr 
der  trank  nichts.  b.  Mofes  IV.  5,  27.  vgl.  Wemhers 
Maria  p.  147-154.  Nach  Oldendorp  (miHion  evang. 
brtlder  auf  den  caraib.  infeln.  theil  1.)  herfcht  diefelbe 
fitte  auch  unter  einigen  wilden  volkem  von  Weftafrika. 
Die  Japaner  kennen  die  feuerprobe  und  den  unfchulds- 
trank.    K&mpfer  bach  3.  cap.  5. 
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r.  63.  m\  HO^.  kladvarp  oder  hladvarpi  heifit  nach 
Biom  circnitus  a  foribus  intra  jactunij  ein  flUck  "Wiefen- 
land,  das  vor  den  thiiren  der  island,  haufer  liegt.  — 

f.  71.  nr.  17^  Rietberger  t'oniiel,  beigebracht  f.  550. 

f.  71.  nr.  20  ill  za  ver^leiclien  Sfp.  2,  28:  die  vifchere 
mot  ok  wol  dat  ertrike  nlitten,  alio  vem  alfe  he  enes  ge- 
ftridm  (einen  fchritt  tliunj  mach  ut  detm  fcepe  von  deme 
rcchten  ftade. 

f.  75.  nieine  lierltellung  von  aitgebra  beilfttigen  Ber- 
tholds  predigten  f.  239:  iu  als  knrzer  [liinde,  als  ein 
augbraive  mag  uf  u,  sfu  gegm. 

f.  76.  nr.  2.  vom  gemeindewald  kann  zu  dem  acker 
erworben  werden :  in  filva  vir  confiftens  in  ultimis 
agelfi  fui  tamtniSj  guousgue  elata  voce  clamor  epis^ 
tranquiUa  node,  cum  efl  brevi/fimaf  cxatidke  poterat, 
Diefe  I'chune  beftimmunp:  hat  das  oftgoth.  gefetz,  vgl. 
Stjernhook  p.  26S.  2Gy.  ' 

f.  81.  init  diefem  hadfchiid  vergleiche  man  den  "kejiel 
zum  kindhadm  in  den  geradeformeln  f.  577.  578,  und, 
wenn  man  will ,  den  fchild  (danl^) ,  auf  welchem  die 
neiigebonicM  bei  der  celtifchen  waBerprobe  (vorhin  f.  935) 
in  den  Rhein  gefetut  werden. 

f.  83.  audi  ein  fiiajiifcher  refran  fagt:  echar  la  pluina 
al  ayre  y  ver  donde  cae. 

f.  84.    zu  vols  halte  man  huis  in  Amoldis  beiti",  p.  57. 

r.  DO.  diefe  fage  von  Hengill  u.  Hors  ftehet  bei  Got- 
fried  von  Monmouth  lib.  6.  cap.  2.  vgl.  Mtillers  fagabibl. 
2,  472. 

r  101.  fm  mikit  at  Ipent  ffengi  um  mi/la  fingri  oc 
Ihigfla.     01.  helg.  I'aga  cap.  253. 

f.  102.  Biorn  erkUlrt  den  au&druck  hefpulwgi  be,  mir 
iinbekannt  aus  wekher  altn.  quelle,  folgendermafien :  quod 
in  peripheria  habet  duaa  ulnns  vel  quando  vir  midiocria 
flaturae  fub  brachio  ligimm  ita  tenere  potell,  ut  digitus 
impudictts  coxaidicefn  iangere  pof/U, 

r.  108.  nr.  23.  plnlboH  ot  deus  Hues  alees  (gieng  eher 
zwei  flunden  weit) .  qum  new/?  frois  oes  plunteeff  fals 
man  drei  ganl'e  gerupft  lifttte.)  M^on  nouv.  recueil  1, 
204.  V.  405. 

f.  108.  nr.  24:  ok  (yd  lAngt  A  land  upp,  /«/;  lax  g^ngr 
of'arft  i  vahh    Makonar  goda  faga  cap.  21. 
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f.  182.  Ichedlicher  fminn  id  nicht  fowobi  landilreicher 
als  miOethater,  verbrecher,  vgl.  f.  fi74.  875. 

f.  I'JO.  invellitura  />€r  amphoram  plenam  (iqttae  mans, 
exinde  legitimarn  fecit  donationem.  ch.  Ottonis  :i.  ap. 
TJghellum  4,  IIGO. 

f.  195.  fobald  feaer  att/'ft  lond  kofnmtj  finkt  es  nicht 
mehr.    Gatalag  p.  100. 

f.  195,  das  goth.  vipja,  ftrohkranz,  ill  noch  ganz  m 
deni  fcifa,  rriffa.  ff^^ifT'^  des  bair.  iind  iangob.  ^efetzes 
zu  erkeiiueii.  lolL'ende  Itellen  Iind  auch  fiir  den  ^ebraudi 
des  fjmbols  eutfclieidend :  ii^^nuin  quod  propter  defen- 
iioneni  ponitur  aut  injultuin  iter  excludendum  vel  pa- 
i'cenduni  vel  campum  deiendendimi  vel  applicandiun  fv- 
rutidum  morum  untiquum,  tpHvd  fi^uiii  tviffam  vi>- 
canius.  1.  bajuv.  !',  I'J ;  terrain  alienani  ouiffare^  paluiu 
in  terra  figere.  1.  Liutpr.  6,  95  (Gearj<.  1111):  domus 
vel  cafac  eoruni  wifrnf-ur.  fuper  ipfani  wifatn  introire. 
1.  Ludov.  84  (Georg.  1209);  uifare  terrain,  fonuel  bei 
Cane.  2,  47P.  Folgende  ilelle  bezeiigt  die  einllimmige 
altn.  fitte:  liar  luadber  ftng  mans,  koniber  hin  at  i\r  a, 
ban  fkal  taka  ridhirjuift .  biffi  baft  a  ok  fatia  Tva  i. 
Vellg.  rati.  2. 

f.  197.  eine  wichtige  [lellc  tiber  uundelang  iil  f.  558 
nachgeholt. 

f.  r.»*J.  daft  man  nicht  fagen  koune  per  meam  fella- 
cam  muR  ich  zurilcknehmen,  da  lich  in  einer  urk.  bei 
Bouquet  torn.  4.  nr.  129  (a.  746)  findet:  per  noftram 
fellucani,  per  noftrum  wadium  und  nr.  134  (a.  750)  per 
/mo  wadiii,  i>er  /«o  fiHugo.  Sollte  wotJnis^  wadros  nicht 
zu  lefen  lein  iradhts,  wadiosV  Uber  den  finn  von  ande- 
lang  klart  uns  das  alles  nicht  auf. 

i\  203.  die  vofc  bezeiduiet  nicht  fowohl  das  urtheil, 
als  die  heiuiliehkeit  und  ilillc  des  genchts.  Wahrfchein- 
licb  wurden  in  gerichtsltnben,  wic  in  fpeifezinimern 
rofen  an  die  wand  gemahlt.  Joh.  Guil.  Stuck  antiq. 
convivial,  lib.  3.  cap.  Iti  (ed.  2.  Tiguri  1597.  p.  37 1») 
hat  dai'Uber  folgendes:  hiiic  veriliniile  ell  niorem  ilium 
profectum,  ut  muUis  in  locia  Germaniae  in  coenaculis 
ro/a  lacunaribus  lupra  menfae  verticem  affixa  confpicia- 
tur,  quo  quisque  Ot  fecreti  tenax,  ne  quid  temere  efiu- 
tiat,  fed  omnia  reticenda  meminerit.  hinc  proverbiuni 
quoque  illud  pervulgatuni  apud  GemianoK:  haec  &nt 
jtib  rofa   acta  five  dicta,     vgl.  auch   Jacobus   Scheltema 
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ein  merkwurdiges  beil'piel,  tier  mann  nnd  die  (Welleicht 
aus  fruherer  ehe  gezeuglen)  kinder  werden  eigen>  die 
fran  nebll  den  kiinfUgen  kindern  bleiben  frei :  lEpu  tra- 
didit  fe  ipfuin  cum  fi!iis  eX  filiabus  fuis  ad  fen'iendum 
deo;  wegen  der  ehfVaii  nameiis  Ilrodwar  wird  feltgeTetzt, 
ut  ilia  feniina  habeat  imtellatom  ^p*<redieiidi  ad  virum 
fuuin,  tanquam  [l  ip/e  fui/fet  liber,  denique  quanti  pofl 
iftam  conreniianvm  nati  fuerint  ex  ea  femina,  liberi 
fmt  femper. 

f.  336.  grefleyl'mgi  hiefi  nach  Biom  der  libertus,  weil 
er  vnm  fpaten  freigeworden  war. 

f.  346.  347.  iiber  aufnalniie  und  abzug  des  armen  manns 
hat  das  Schafheiiuer  w.  folgcnde  wichtige  llelle:  auch 
wifen  fie  zu  recht,  ob  einer  queme  ein  von  Schaafheiin 
0.  begert  zu  kommen  uf  den  bof,  fo  fal  ein  fchultheiS 
dafelbs  zu  ime  nemen  zween  IchoHen  des  gerichts  zu 
Schaafheim  u.  den  armtn  ufnelujieii  niit  eineni  halben 
viertel  wins  u.  alsbalde  fineuj  herrn  kunt  dun,  c?e»j  er 
etitpharcn  ifl^  und  denl'elbt'n  man  liber  rmcbt  bebalten. 
komi)t  derfelbe  fin  Lerr  oder  der  finen  (einer)  des  mor- 
giiis  vor  jonnmlcheine  u.  fordrid  (fordert)  ine  wieder, 
fo  fal  man  ime  den  wider  la  Ben,  blibe  er  aber  uner- 
fordert,  hiji  ime  die  jonne  iibcr  jchinvt^  /o  //?  er  dcni 
herrn  entqnntjf.n  mit  rechte,  u.  ifl  fini  ein  hofnumn 
als  andir  hofmanne.  Auch  wil'en  fie,  queme  ein  armer 
man  zu  (inen  gnaden  u.  bete  in  uni  hilf  in  finen  noden 
u.  woke  ime  lin  gn.  nit  helfen,  fo  mecht  derl'elbe  man 
sieken  kinter  einen  andern  herrn^  der  ime  gehelfen  kindc, 
u.  wann  derfelbe  man  zoge  inweg  u.  gebielt  (bliebe  im 
weg  Hecken),  begegnet  ime  fin  gn.,  fo  folt  er  oder  die 
fine  abe  u.  zu  fuB  dreden  u.  denfelben  man  furter  helfetiy 
deshalben  fait  der  armc  fin  dniwe  n.  globde  und  eren 
unberaubt  fin. 

f.  352.  im  capitul.  de  villis  §.  58.  fogar:  catelli  noAri 
judicibtiJi  commendati  ad  nutriendnm. 

f.  353.  vorth  up,  die  wonen  tot  Overdorp,  di  fullen 
komen  up  den  hofdag  u.  wan  dat  korn  lip  is  u.  arbei- 
den  ieder  finen  dag,  die  vicije)-  follen  majen  u.  die  hin- 
der fullen  binden  u.  die  draper  fullen  dmgcn.  wollen  fie 
arbeiden  tot  den  avent,  fo  fall  men  inen  koil  geven,  mer 
wollen  fie  gain  vor  vefpertit,  fo  mugen  fi  or  lohn  mit- 
nebmen,  als  die  majer  an  finen  haik,  die  drager  up  6r 
gavelen,  die  banllewer  an  ibr  haiken.     Liittinger  hofrecht 

r.  356.  chanfons  par  P.  J.  de  B^ranger.  Bruxclles 
1826.     2,  159: 

Grimm's  D.  fi.  A.  3.  Ausg.  ^00 
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deni  juTip:lten  kitid  zuriirkj^e^eben :  auch  haben  fie  ge- 
Lheilt  unter  alleti  fre'ten  tvutcn^  wenn  unter  in  einer 
abgienge  vun  doitswegen ,  so  foil  der  freipot  ein  heft- 
haupt  Ziehen  und  das  su  einer  thur  ufifueren  «.  zh 
tier  andern  wieder  ein  und  foil  das  dein  jiingjlen  ktnd 
icidtt  gt:ben,  damit  foil  nmii  das  kind  behalten  u.  foil 
dann    fUrbaRer,    ob  das  kind    abegienge  an  erben,   einein 

herrn  zu  Rieueck  f^efallen  ohngeverde auch  tbei- 

Icn  "(w.  zuiii  rcchten ,  were  es  das  ein  freimann  eine 
frawe  neme ,  die  khciu  freifraw  were  u.  mein  hcrrn 
von  Rieneck  nicht  angeherte  u.  das  die  kind  mit  einan- 
der  hetten,  fo  gehOrt  das  jUngjl  dcm  vuttr  nach  u. 
were  es  das  der  vater  abgienge,  fo  foil  der  frcibot  ein 
htjlhaupt  nemen  u.  das  zu  einer  tkiir  ujisiehen  w.  zti 
der  (tmier  thiir  wider  ein  u.  das  deni  jiingjlen  kind 
widergeben  und  das  kind  damit  (fUr  die  herrfchaft  Rien- 
eck) behalten. 

f.  37f).  not.  **.  Wigand  feme  99  vennuthet  hammer- 
fchuld. 

f.  381.  Qber  /c/iM/fc;/lieferung  vgl  Wigand  von  den 
dienllen.  p.  67. 

f.  383.  Wemh.  Maria  160.  161  zins  von  drei  pfen- 
ningen. 

f.  380.  ein  zinsmeiller  mufi  eindugig  fein.  Meufels 
gefchichtf.  7,  86*  87  aus  einem  w. 

f.  337.  wifen  die  hoffchepen  vor  recht,  alle  die  genen, 
die  nit  gekouimen  enfm  bi  Uimmender  jonnen  u.  hi 
fmkender  jonnen  u.  hebben  dem  rentmeiller  die  meibeid 
(maibete)  nit  betalt,  die  I'm  I'chuldig  des  andern  dags 
dobhcU  u.  alle  dage  fort  dobhelf.,  bis  ter  tit,  dat  fie 
betalen,  doch  genade  is  better  als  recht.  Afpeler  hofs- 
recht. 

f.  304.  not.  **.  anderwerbe  fprachen  die  fcheffen,  da? 
ein  i;;liclier  flfeher  zu  Crotzenburg  li  in  (den  fcheffen) 
fdmldig  von  fime  gezauwe  einen  dieull  fifche  zu  dem 
imiie  u.  fal  iglicher  fifcher  fin  fifche  bringen,  die  er  dan 
in  den  vierzehen  tao;en  gefangen  hait,  die  beften  u.  nii 
die  ergelkm ,  unde  die  fcheffen  daruS  laiBen  nemen,  als 
vil  bi/,  da/,  fie  fprechent,  Jwr  uf,  du  hajl  uol  gedie^ 
net!  unde  foUen  die  tifcher  mit  in  eBen  unde  da?  broit 
unde  wine  unde  ander  ding,  day.  zu  iglichem  imBe  ge- 
horet,  in  helfen  verzeren.  unde  hait  ein  tifcher.  nach 
anzale  der  game  vor  und  nach,  einen  ktwht  oder  me^ 
die  mag  er  mit  im  briiigen  zu  dem  imBe.  Crotzenbur- 
ger  w. 

Ooo2 
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die  frau,   in   eiii  liorif^keitsverhjlltnis  erj^ab,    vgl.  den    zn- 
fatz  zu  f.  327. 

f.  44B.  deiu  Wendhajrer  w.  ill  die  vorhin  zu  f.  296 
nachgetra^e  flelle  dos  SalzlVlilJrfer  beizufU^^en.    vj;!.  auch 

r.  571. 

f.  467.  man  lehe  nocli  iiber  I'lppe  fol^ende  Rellen:  ffi- 
fibha  (co^nata)  0.  1 .  5,  117.  finen  iiehellen  /ippcteiieii- 
(cognatis)  Schupfl.  nr.  7S5.  j).  50  (a.  1293);  vcrchfippe 
Wh.  2,  75^  /IppMuot.  Reinhart  fuJis  1741. 

f.  167.  hipi*  liatte  der  einfhifi  der  /ippe  nicht  nnr  auf 
die  erbfchaft,  fondern  auch  auf  die  fehde,  die  eideshulfe 
mid  das  wergeld  liorvorpehoben  werden  I'ollen. 

f.  468.  usque  in  fcptimaiu  i)r<>i)inquitateni.  1.  bajuv. 
7.   19,  4. 

f.  470.  alid.  avaro  (proles,  filius)  altf.  abharo^  agf. 
cufmt^  vgl.  i".  418  das  goth.  aba,  vir.  Ahd.  ncbo,  nct^o, 
agf.  ncfa  (iiepos). 

f.  472.  2,  a.  im  ei^'entliciien  Deutfchland  fagt  luer  zu 
viel,  es  folUe  beiften  bei  den  Frimhen  und  Alamannai^ 
wie  nofh  nach  fchwab.  lundr.  285,  5  (Senkenb.)  tocbter 
dunli  die  lohnc  nnr  von  liegender  habe  ausgeftiiloBen 
wcrdtMi,  nti'bt.  von  fahrendcr.  In  Sachfen  datjegeii  gait 
ausfchlieftung  der  frauen  von  alkm  erbe,  liegendem  fo- 
wobl  als  fahrendera  und  doher  leitet  HafTe  (in  Savignys 
zeitfchrift  4,  72.  8S.  ^9)  den  urfprung  der  fachlirchen 
gerdde.  Die  Schwabin,  Frflnkin,  Baierin  erbte  fahrende 
habe  gleich  den  mannern,  lie  bedurfte  keiner  unter- 
lliltzung;  die  Sacbrui  aber  hatte  gar  nichts  empfangen, 
ware  ihr  nitbt  durrh  die  gerade  zu  bilfe  gekomraen  wor- 
den.  *)  Das  rachniVhe  rerht  lleht  folglirh  deni  nordifchen 
naher,  nur  daB  diefes  bald  den  weibem  eine  quote  der 
erbfchaft  bewilligte. 

f.  475.  in  einigen  gegenden  Frankreichs  war  dem  o^ 
teften  fohn  der  bauin  vor  dem  burgthor  vorhehdlten: 
Vorme  plantv  dans  les  perrons  ell  compris  dans  i)lulieurs 
contumes  dans  la  portion  des  fiefs  refen'^e  ;wir  prtciput 
i\  Tain^.     Legrand  fabliaux  1.  119. 

f.  479.  in  einer  predigt  des  12.  jh.  heiflt  es:  die  ge- 
bruodire  feileftt  tV  erbe  hie  in  din'e  werlte  ettewenne 
tnit  (eilen,  dn  denne  da/,  feil  hine  gevellit.  e/,  fi  ubel  oder 
guot,  da  rauo-5  e^  der  nemin,  der  denne  wcllin  fol. 
Diut.  2,  279. 


•)  vSUig  erkUri  dies  doch  nicht  den  grnnd  der  g*rade,   nach 
dem  was  ich  f.  584  bemerkt  babe. 
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wan  er  ledit,  (o  beidet  cr  u.  wan  er  ufi  der  mark  koinpl 
in  eir  ander,  fo  eiiill  er  nit  paiidtbar. 

f.  520.  wer,  nach  altfchwedifchem  reclit,  etwas  in  der 
mark  umzdunte,  ohne  wideifprucli  zu  erfahren,  erwarb 
das  [tUck,  fobald  sicel  ^(iutw  verfanlt  waren  und  der 
dritte  aiipele|r^-  wui'de.  Stjernhnok  p.  '2^S :  praefcriittio 
ciirrebal ,  vnm  fppibus  aliquid  in  coninmni  iilva  corn- 
preheniinn  ellet  et  ad  conniventiam  vel  tacitumitatem 
eorum,  quorum  interfiiit,  taindiu  ufnrpatum,  donee  pu- 
trefactia  diuibus  tcrtiam  reftauralTent.  Nach  Hellin^alag 
envirbt  einer  vom  jj;enioinhnid ,  qunus(iu*'  junuuitiini 
Ulcere  pollet  aon  dies  ffi  btcviHimufi,  fic  ut  dumo 
abiens  pauln  ante  folis  exortuin  cuui  caeforum  paloruni 
vehiculo  rediro  pnllit  ad  meridiem.  Stjemli.  p.  2()U. 

f.  535.  Wi^'and  (von  den  dienllen.  Hanuii  l'^28.  p.  22- 
24)  Weill  nacli,  daB  das  jufffrum  (jui;hart)  auf  ackerland, 
die  junjaiis  (tagewerch)  aber  auf  nach  den  huben  ein- 
getheiltes  tveidelatid  (und  auf  weinber^^ej  beziehung  hat. 
damit  Hiinint  wherein,  wenn  es  in  Langs  reg.  4,  163 
(a.  1281)  XXIV  2^rat(i  vel  iagtverh  und  1,  21  !l  (a.  1283) 
tagwerch  in  prato  heiUt. 

f.  535.  eine  pafiauer  ui-k.  des  8.  jh.  (Freyberg  nr.  67) 
hat  fiir  manfos  Uberall  manfas^  dominicalcs  et  veltitas 
nr.  72  (a.  805)  hingeKen  manfos,  pknos  (d,  i.  plenittu- 
emenfos.) 

f.  .'»36.  eine  lU'k.  vom  j.  8'.I3  bei  Baluz  2,  1523  ge- 
hraunht  die  mil  veHitus  und  abfus  gleichbedeutigen  aos- 
driicke  manfus  coopertus  und  difcooperttis. 

L  542.  die  echtheit  der  urk.  8GG  bei  Neugart  vom  j. 
1155  (nicht  1185)  wird  angefochten,  vgl.  Joh.  Miiller 
Schweiz  1,  98.  99. 

f.  546.  et  pollea  illam  (marcam)  in  giro  cirmmduxr- 
runt,     tradit.  pata\ienf.  nr.  20  (a.  818-838.) 

f.  566.  tic/f,  tvaffen,  licider  waren  dem  hirten  und 
jiiger  das  werthvollfte  feiner  fahrenden  habe,  der  acker- 
bauer  rechnetc  vor  alleni  fein  yetraide  dazu.  Die  alten 
buften  wurden  in  vieh  und  (letratdc  angefchlagen.  In 
einer  jtaBauer  urk.  nr.  S.'^  fdienkt  ein  begtltcrter  fein  lie- 
gendes  eigen  (terrani  et  aedifida)  deni  lUft,  feineu  erben 
da.s  fahrende  vDrbehaltend  (granum^  five  in  area,  five  in 
campis,  et  petntdes.) 

f.  584.  auch  bei  dem  hecrgewdie,  wie  bei  dem  beft- 
haupt,  konnte  man  (ieh  erinnern,  daft  unfere  heidnifche 
vorfahren  pferd  und  waffvn  des  todten  helden  niit 
hegruhen,  aUo   von    dem    erbgut    londerten.      Nach 
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ritoriuiti  vaflaverint.  Gudenus  I,  401  (a.  1 150);  cum 
I  exceptione  (frandinis  et  jmblici  exerdtus.  id.  1,  308 
(a,  1191):  fi  flogcUum  aliquod  leu  evidens  neceffitas 
infrruerit.  Schottgen  ct  Kreys.  1,  7(5!  (a.  1208);  non 
obltaiiU*  idiqua  orcafione  vel  infortunio,  idem  1,  802 
(a.  12H3);  non  obllante  etiam  grandine^  cxerciiUt  fte- 
rilitate  feu  alio  ca/M  fortuito  quaUcunque.  Lehmann 
fpeir.  chron.  lib.  4.  p.  303  (a.  12!U);  preterea  grandines^ 
expeditiones  et  perictda^  quer.uiKiue  in  ipHs  bonis  eve- 
niant,  in  noJtrum  damnum  redundabunt.  Kuchenb.  anal, 
hail.  p.  21)8 ;  viohnto  potentuin  exercitttali  invafionc 
vel  tranfitu  aut  grandinis  vel  aumc  intemperie.  Hont- 
hpim  2,  23'.*  (a.  1367);  ex  ftcrilitatc  anni  vel  ex  cx- 
jyeditione  puhlica  vel  ex  alia  anra^  quod  vulgariter  di- 
citur  hagel  und  her.  ch.  argentin.  a.  1340  bei  Schilter 
im  gloir.  p.  452.  Webner  obfen*.  pract.  f.  v.  ausgenom- 
men  (Ff.  IGiri.  p.  43)  gibt  folgende  beifpiele:  ausg.  ha- 
gel y  wind,  heierrcis  (heerreife)  u.  /Imffetier  (fcintillae 
vento  difperfae,  vgl.  Konigshoven  p.  865);  hageL  heier 
u.  weUerfvhad ;  misivacKs ,  krig ,  reif,  ungewUter^ 
brand,  rauh.  Das'  weJlgwth.  gefetz  (ratlOf.  2,  3)  ver- 
ordnet  von  dem  hirten,  delTen  auffir.ht  mn  thier  Ober- 
l  geben  war:  ex  cafn  fortuito  vel  fatali  nemo  tenebitur, 
quales  I'unt  wcendium ,  rapina ,  urfornm  iucurlus  aut 
fi  bos  rornu  aliqneni  priat  et  mortalitas.  griff  aber  ein 
wolf  die  heerde  an,  fo  mulle  der  fchafer  ein  llflrk  des 
zerriBnen  thiers  vorzeigen  (vgl.  oben  f.  594  ttber  das 
mitbringen  der  thierhaut.)  Incendium  driickt  der  text 
aus  durch  afikkia  eldhar,  fchwed.  iifkeeld,  afkeld,  d.  h. 
flonnerllrabK  lilitzllrahl ;  afikkia,  fcliwed.  afka  (tonitru) 
hat  Ihrc  1,  58  treffend  aus  as-ickia,  des  afen  (d.  i. 
Thors)  wagenfalut  erklart  den  Gothlandern  heiBt  der 
donner  thorsakan,  den  Angelfaehfen  punorrdd  (von  rad, 
curms.) 

f.  6l3.  gein  den  luten,  die  man  neniiet  jchcldere.  Fi- 
chards  Wetteravia  I,  101;  hat  derfelbe  bifchof  Johans 
fcheJdhrieve  ubir  uns  pefant.  ibid.  TJO :  funderlichen,  die 
wile  in  die  (frrndnn  huky  die  ittnu  fchriter  nenitd ,  die 
warheit  umb  forchte  willen  nirlit  j^'edorriu  fagen.  ibid, 
p.  204.  (a.  1405.)  gemde  liute  find  horumziehende  fanger. 

VI.    £itm  fiinften  buck 

L  627.  item  wer  es  auch  fache,  daft  einer  mit  gerichte 
angefprochen  wUrde  mit  zu  Elfe  au  der  falderfuleu  und 
wttrde   der  ennordet,    daB   er  half  fide  in  die   grave- 
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r.  711.  rlie  Aninionitor  /vhercfi  Davids  boten  den  bari 
hall  und  fclintiideu  ihnen  die  kleider  halt  bis  an  den  giir- 
tel.     11.  reg.  10,  4. 

f.  721.  videbat  in  foro  Inpidem  poUtumy  catena  fer- 
rea  alli;-;ii'Uni ,  queni  adulteriuni  perpetrantes  per  civi- 
iateni  illam  iSpiram?)  ferrr  cogebantur,  tain  viri  quain 
mnlieres.  Wolf  Iql-L  menior.  2,  429  aus  den  niemo- 
rab.  des  Job.  Gall,  der  im  16.  jb.  zn  Speier  und  Bafel 
lebte. 

r.  72.'!.  der  Unile  des  dachahflerhms  gleirht,  dafl 
Mdte,  die  fich  an  ihreni  oberberrn  vergangen  haben, 
ibr  thor  anshehen,  wortiber  er  beim  einzug  reitet:  das 
tor,  da  er  und  die  feinen  cingefbttret  (gefanglicb  einge- 
braclit  worden  waren),  aus  den  hcfprn  heLett  u.  nidder 
legen  n.  inic  dcirUbcr  reiien  laBen.  Kantzow  Pomerania 
2/190  (a.  USO.) 

r.  732.     £6  ahtc  u.  zc  hannc.     MS.   1,  1*. 

r.  73;^.  Uber  icarc  anni.  /ii  Iwein  p.  381.  bellewark 
Diut.  2,  291. 

f.  744.  bei  der  blutracbe  und  notbwebr  fchreiben  die 
lepiea  Henrici  I.  {Cane.  4,  40(1)  dom  tbftter  folgende  fnrrn- 
liohkeit  vor:  11  quis  in  vindirtam  vel  in  fe  dcfendendo 
iH'cidat  aliqnem,  nibil  Jibi  de  mortui  rebns  ali(|uis  ufur- 
pct,  non  equum,  iion  galeam  vel  fzladium  vel  pecnniam 
prorfus  aliquani.  fed  ipfuni  coq)us  folito  defunctorum 
more  conqtoniit,  caput  ad  orieiis,  pedes  ad  occidens  ver- 
funi,  fiiper  clypeum,  Ii  babeat,  et  lanceani  fuam  figat  et 
anna  circum  mittat  et  equuin  adregniet  et  adeat  proxi- 
mam  villain  et  cui  prius  obviaverit  denuntiet. 

VII.     ^tm  fechften  huch. 

f.  748.  in  Friesland  biefi  die  gerichtsRatte  lotf;  eta 
nietta  loije,  in  der  gemeinen  volksverfanimlung  Br.  2. 
5.  7.  34,  138.  140.  die  bedentung  des  worts  fcbeint  fe- 
ceffus,  angulus,  vn:l.  lor^uin  (angulis)  Br.  l(-i7.  agl*.  loh 
(fedes)  ahd.  luag  0.  IL  11,  4G.  Inog  W.  XXXIII,  12. 
mbd.  inoc,  bei  Rudolf  v.  Montf. 

r.  74!*.  daS  das  recbt  nicht  voui  ricbter  ausgeht,  nur 
unter  I'eineni  vorfitz  von  der  gomeinde  gefuiiden  wird, 
bezeugt  recbt  klar  folgende  gewohnhcit  des  Delbriicker 
lands:  wcnn  beini  jahrgericbt  der  droll  den  vorlitz  zu 
nbernebnien  batte,  fo  giengen  ihni  die  Delbiiicker  ent- 
jjegen  bis  an  den  fchlingbauni  vor  der  ludiriuble  und 
Hellten  ihin  die  frage,  ob  er  das  recbt  bringen  oder 
bei  ihnen  fmden  wolleV    auf  feine  antwort,   er  woile  es 
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mabl-  746. 
medius.  280.  653. 
meier.  315. 
mein.  628.  904. 
meircbbQtte.  924.925. 
mel.  605. 
mfinewarf.  828. 
mente.  2. 
merihilDran.  643. 
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nagel.  380. 
n&ma.  635. 
namhart.  369. 
nattabit.  906. 
nefndir.  780. 
nemeden.  863. 
nevidoll.  592. 
netTe.  582. 
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fpelte.  675. 


Hier  noch  eine  wurfformel  aus  einer  urk.  von  1279 
(Lang  reg.  4,  87-89):  Bertholdi  epifcopi  babenbergenfis 
l)rivilegiuin ,  ne  cuiquam  nifi  monafterio  langheimenfi 
propter  continuam  reparationem  pontis  in  Hohftat  liceat 
pifcari  a  praedicto  ponte  in  afcenfu  fluminis  dicti  Me- 
wen,  quantum  unus  cum  balifta  hinis  vicibus  baliftare 
poterit,  et  in  defcenfu,  quantum  fsmel  baH/iare  poterit, 
(vgl.  f.  58.  nr.  21.  25.  f.  62.  nr.  52.  f.  71.  nr.  20.) 

S.  489.  von  den  Scythen:  domus  iis  nemora  lucique 
et  deorum  cultus  viritim  gregatimque,  difcordia  ignota 
et  aegritudo  omnis.  mors  non  nifi  fatietate  vitae  epulatis 
delibutoque  fenio  luxu  ex  qtiadam  mpe  falientibus,  hoc 
genus  fepulturae  beatiffiraum.  Plinius  hilt.  nat.  4,  12 
(Hard.  26.)  Habitant  luces  filvasque  et  ubi  eos  vivendi 
fatietas  magis  quam  taedium  cepit,  hilares  redimiti  fer- 
tis  femetipfi  in  pelagus  ex  certa  rupe  praecipites  dant. 
id  eis  funus  eximium  ell.  Pomp.  Mela  de  fitu  orb.  2,  5 
(Gronov.  p.  254.)  Diefe  ftellen  hat  der  verfaBer  der 
Gautrcksfaga  (f.  486)  fchwerlich  gekannt. 


